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McKeli.  V.  Chesapeake  &  O.  Ry.  Co. 
(Circuit  Court  of  Appeals,  Sixth  Circuit,  January  fl,  IBll.) 
[186  Fed.  Rep.  39.] 

Contracts — Continiiing  CcmtractB — Duration — Term  Fixed  by  Im- 
pUcatioDi. — It  does  not  necessarily  follow  that,  because  a  continuing 
contract  does  not  fix  the  time  of  its  duration,  it  may  be  terminated 
at  will  by  either  party,  nor  is  it  necessary  that  a  contract  shall  defi- 
nitely fix  the  period  of  its  duration,  even  when  it  is  not  intended 
to  be  of  unlimited  duration,  but  it  may  supply  the  term  by  impli- 
cation; and,  where  by  a  contract  between  an  owner  of  coal  land  and 
a  railroad  company  the  landowner  agreed  to  develop  mines  on  his 
land,  and  the  company  agreed  to  purchase  the  coal  produced  at  the 
ruling  price  of  a  certain  other  coal  "not  less  than  100,000  tons  a 
year,"  although  the  contract  fixed  no  time  during  which  it  should 
continue  in  force,  it  would  by  implication  terminate  when  the  own- 
er's coal  became  exhausted,  so  that  the  stipulated  quantity  per  year 
could  not  be  furnished. 

Contracta — Conaideralion — Mutual  Undcrtakinga. — Where,  by  a 
contract,  the  owner  of  coal  land  agreed  with  a  railroad  company  to 
derelop  mines  thereon  to  produce  not  less  than  1,000  tons  per  day, 
to  coke  a  certain  part  thereof,  and  to  furnish  free  right  of  way  for 
a  btanch  line  from  the  company's  line  to  the  land,  while  the  com- 
pany  agreed  to  build  the  line  and  to  take  as  much  coal  as  the  owner 
would  agree  to  furnish,  not  less  than  100,000  tons  a  year,  at  the 
ruling  price  of  a  certain  other  coal,  the  several  undertakings  on  one 
side  furnished  a  sufficient  consideration  for  all  those  on  the  other. 

Contrvcts — Consmiction — Contract  Giving  Optiotv — Such  contract 
gave  the  landowner  the  option,  based  on  a  valuable  consideration, 
to  furnish  as  much  more  than  the  minimum  quantity  of  coal  re- 
quired as  he  might  from  time  to  time  elect,  without  further  agree- 
ments therefor. 

ConUacia  -Validity — Public  Policy.* — A  contract  by  a  railroad 
company  with  a  private  individual,  based  on  a  valuable  considera- 
tion, by  which  it  agrees  to  build,  maintain,  and  operate  a  spur  track 
to  certain  coal  mines  is  not  invalid  as  contrary  to  public  policy, 
where  ita  performance  does  not  interfere  with  any  of  the  company's 
duties  to  the  public. 

*For  the  authorities  in  this  series  on  the  subject  of  the  validity 
of  contracts  to  build,  maintain  and  operate  spur  tracks  or  sidings, 
(ee  foot-note  of  Whalen  v.  Baltimore,  etc..  R.  Co.  (Md.),  37  R.  R. 
R.  J73,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  273. 
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Co rpontdcKis— Contracts — Validity.t — A  railroad  company  cannot 
avoid  a  contract  for  the  purchase  of  coal,  for  which  it  has  a  legiti- 
mate use,  on  the  ground  that  it  bought  for  the  purpose  of  resellins' 
it,  which  was   not  within   its   charter   powers. 

On  rehearing.    Former  judgment  adhered  to. 

For  former  opinion,  see  175  Fed.  321,  99  C.  C.  A.  109. 

Holt  &  Duncan,  Brovm,  Jackson  &■  Knight,  and  Paxton,  War- 
rington &  Seasongood,  for  plaintiff  in  error. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  F.  B.  Enslow,  and  A. 
W.  Goldsmith,  for  defendant  in  error.  , 

Before  Sevehkns,  and  Knappen,  Circuit  Judges,  and  McCall, 
District  Judge. 

Severens,  Circuit  Judge.  On  January  4,  1910,  we  announced 
and  filed  the  opinion  in  this  case  which  is  reported  in  175 
Fed.  321,  99  C.  C.  A.  109,  and  in  pursuance  of  which  a  judg- 
ment for  reversal  and  for  a  new  trial  was  entered.  On  the  peti- 
tion of  the  defendant  in  error,  and  mainly  on  account  of  the  im- 
portance of  the  case  and  of  the  principles  involved,  we  granted 
a  rehearing.  The  whole  case  has  been  thoroughly  and  ably  re- 
argued. 

It  is  an  action  upon  a  contract  which  the  plaintiff  says  the  de- 
fendant made  with  her  husband,  the  original  plaintiff,  for  the 
purchase  of  the  coal  in  a  tract  of  land  owned  by  him  on  Dunn 
Loup  creek  in  the  state  of  West  Virginia.  The  contract  alleged 
was  made  by  correspondence  between  McKell  and  M.  E.  Ingalls, 
the  president  of  the  Railway  Company,  in  March  and  April  of 
1892,  The  conditions  which  induced  it  and  the  objects  which 
the  parties  had  in  view  are  fully  stated  in  the  preface  to  our 
original  opinion,  and  a  reference  thereto  will  relieve  us  from 
repetition,  We  will  summarize  McKell's  first  letter  to  Ingalls 
of  March  28,  1892,  by  saying  that  he  had  for  several  years  owned 
a  tract  of  coal  lands  in  West  Virginia,  and  that  he  wished  to 
make  his  investment  productive.  After  stating  various  methods 
which  had  occurred  to  him  as  practicable,  he  solicited  from  Mr, 
Ingalls  his  view  as  to  how  he  had  best  proceed,  and  proposals  of 
some  agreement  by  which  his  object  could  be  effected.  Mr.  Ing- 
alls on  March  31,  1892,  replied  to  this  letter;  and,  as  it  consti- 
tutes the  main  basis  of  the  controversy,  we  reproduce  his  reply: 

"Mr.  Thomas  G.  McKell,  ChilUcothe,  Ohio. 

"Dear  Sir;     I  am  in  receipt  of  your  communication  of  the 

tFor  the  authorities  in  this  series  on  the  subject  of  the  ultra  vires 
acts  of  railroads,  see  last  foot-note  of  Blume  v.  Southern  Ry.  Co. 
(S.  C).  36  R.  R.  R.  603,  5B  Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  foot- 
note of  National  Car  Ad,  Co.  v.  Louisville  &  N.  R.  Co.  (Va.),  33  R. 
R.  R.  179,  58  Am.  &  Eng.  R,  Cas.,  N.  S.,  179, 
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28th.  Of  course,  if  you  build  a  railroad  up  Loup  Creek  and 
connect  with  us  we  shall  be  glad  to  do  business  with  you,  as  we 
are  with  every  branch  that  connects  with  us.  If,  however,  you 
desire  us  to  build  it,  in  connection  with  the  development  mat 
you  may  make  in  the  coal  business,  I  think  we  have  about  come 
to  the  following  conclusion ;  that  we  will  build  a  branch  of 
reasonable  cost  for  any  parties  who  will  furnish  the  right  of 
way  and  who  will  agree  to  put  in  a  coal  plant  of  not  less  than  a 
thousand  tons  of  coal  per  day  and  coke  ovens  that  shall  use  one- 
third  of  the  same,  and  who  will  furnish  the  coal  at  the  same 
price  as  the  Pocahontas  pec^Ie  do.  We  will  agree  then  to  take 
from  them  at  this  price  whatever  amount  of  coal  they  agree  to 
furnish,  not  less  than  100,000  tons  a  year;  or,  if  they  prefer  to 
ship  it  themselves,  we  will  give  them  the  lowest  rate  made  to 
any  parties.  We  think  that  any  new  development  made  should 
be  upon  the  basis  of  Pocahontas  region,  as  it  is  only  by  getting 
the  coal  at  the  same  price  it  is  furnished  there  that  we  can  hope 
to  compete. 

"I  trust  that  you  may  be  able  to  work  on  one  or  the  other  of 
these  plans  and  develop  your  property. 

"Very  truly  yours,  M.  E.  Ingalls,  Pres." 

McKell  by  letter  of  April  25,  1892,  accepted  these  propositions 

in  the  alternative  that  the  Railway  Company  should  build  the 

road,  and  upon  his  understanding  that  the  guaranty    of    1,000 

tons  per  day  meant  working  days,  and  the  work  not  prevented 

by  strikes,  etc.     On  the  day  following  Mr.  Ingalls  addressed  a 

letter  to  McKelt,  saying  that  his  own  letter  of  March  31st  and 

McKell's  of  April  25th  "together  seems  to  correspond,  and  clearly 

express  our  meaning."     But  he  also  wishes  to  "add  one  or  two 

verbal  understandings."     The  first,  and  only  material  one,  was: 

"It  is  understood  that  you  turn  over  to  us  the  surveys  which 

you  have  had  made  and  that  you  will  give  us  the  right  of  way 

for  any  extensions  of  this  line  that  we  may  want  to  build,  or  any 

branches,  where  they  go  over  your  land," 

And  the  letter  concludes: 

"If  these  are  as  we  agreed  and  as  you  understand  them,  kindly 
answer,  and  the  letters  will  form  all  the  contract  we  shall  need." 
McKell  replied  the  same  day,  saying  that  he  would  turn  over 
the  maps  and  surveys,  and  would  give  the  "right  of  way  for  any 
cjctensions  of  this  line  through  land  owned  by  me,  on  condition, 
however,  that  this  right  of  way  should  be  utilized  inside  of  five 
years."  The  correspondence  ended  here,  the  contract  was  closed, 
and  the  parties  proceeded  with  its  execution.  The  Railway  Com- 
pany by  its  conduct  in  thus  proceeding  without  dissent  must  be 
deemed  to  have  acquiesced  in  McKell's  requirement  that  the  rail- 
road extensions  should  be  made  within  five  years. 
The  president  of  the  Railway  Company  had  ample  pOwer  to 
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make  the  contract.  One  of  the  by-laws  of  the  company,  adopted 
at  a  stockholders'  meeting,  provided  that : 

"The  president  shall  have  general  charge,  control  and  super- 
vision of  all  the  business  and  affairs  of  the  company,  and  over 
all  its  officers,  agents  and  employees." 

Moreover,  this  very  contract  was  recited  as  of  force  in  a  coal 
contract  with  McKell's  lessees  approved  by  the  board  of  directors 
on  June  30,  1893.  And  as  late  as  June,  1900,  President  Stevens, 
in  answer  to  McKell's  complaints  that  the  Railway  Company  was 
not  living  up  to  its  contract,  and  suggesting  an  arbitration,  ad- 
dressed to  him  the  following  letter: 

"Chesapeake  and  Ohio  Railway  Company, 

President's  Office. 

"Geo.  W.  Stevens,  President. 

"Richmond,  Va.,  June  11,  1900. 
"Mr.  T.  G.  McKell,  Chillicothe,  Ohio. 

"Dear  Sir:  I  have  yours  of  the  8th  instant.  After  a  careful 
review  of  the  points  made  by  you,  I  cannot  see  in  what  partic- 
ular the  Railway  Company  has  violated  its  contract,  except,  per- 
haps, in  declining  to  take  the  entire  output  of  coal  that  is  being 
mined  on  vour  land,  which  the  company  is  prohibited  from  doing 
by  law.  We  are  exceedingly  desirous  of  cultivating  and  main- 
taining friendly  relations  with  you,  and  trust  that  you  will  ap- 
preciate our  present  situation,  and  will  not  do  anything  that  will 
cause  friction  in  future.  We  should  not  consent  to  arbitration 
without  knowing  more  definitely  what  questiwis  are  to  be  arbi- 
trated. 

"Yours  truly,  Geo.  W.  Stevens." 

The  contract  was  never  disaffirmed  by  either  party  in  respect 
to  any  part  or  parts  of  it  until  the  company  attempted  to  relieve 
itself  from  some  of  them.  And  no  ground  for  escaping  its  obli- 
gations was  ever  suggested,  except  that  it  was  an  impossibility 
for  the  company  to  perform  it,  and  again,  that  its  performance 
would  be  unlawful,  until  after  the  suit  was  commenced. 

This  suit  was  commenced  March  4,  1902.  The  petition  set 
forth  the  contract  as  the  plaintiff  claimed  it  to  be  and  alleged 
its  breach  by  the  defendant.  The  answer  of  the  defendant  in 
its  first  defense,  denied  that  it  made  a  contract,  admitted  that 
the  plaintiff  turned  over  the  maps  and  surveys  and  conveyed  to 
the  Railway  Company  rights  of  way,  and  that  the  company  built 
a  railroad  of  eight  miles  in  length  and  certain  extensions,  but 
dented  that  any  of  these  things  were  done  under  the  contract 
alleged  in  the  petition;  denied  that  the  plaintiff  had  performed 
the  conditions  imposed  upon  him  by  the  contract  set  out  in  the 
petition,  denied  that  the  plaintiff  elected  to  sell  all  the  coal  to 
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be  mined  on  his  land ;  denied  that  it  received  any  coal  under  the 
allied  contract ;  denied  that  it  had  refused  any  coal  in  violation 
of  any  contract  it  had  with  the  plaintiff;  and  denied  all  other 
allegations  of  the  petition  not  admitted.  For  a  second  defense, 
it  denied  that  the  defendant  had  lawful  authority  to  make  such 
a  contract  as  was  set  out  in  the  petition.  For  a  third  defense  it 
dented  that  the  president  had  authority  to  make  the  contract. 

At  the  trial  the  plaintiff  proved  the  letters  above  referred  to, 
and  the  by-law  of  the  company  delegating  the  powers  to  the  pres- 
ident, and  tendered  further  proof  in  support  of  the  allegations 
of  the  petition  including  the  breach  thereof  and  the  damages 
sustained.  At  this  stage  of  the  proceedings  the  court  arrested 
the  trial  and  directed  a  verdict  for  the  defendant,  being  of  opinion 
that  the  letters  did  not  bear  the  construction  claimed  ^  the  plain- 
tiff, but  led  to  the  conclusion  that : 

"Assuming  there  was  an  agreement  here  entered  into  for  the 
building  of  the  road,  I  am  of  the  opinion  that  under  the  contract 
the  defendant  company  agreed  to  make  another  contract  with 
the  party  or  parties  who  donated  the  right  of  way  and  constructed 
a  coal  plant  of  not  less  capacity  than  one  thousand  tons  per  day 
and  coke  ovens  such  as  are  mentioned  in  this  letter  of  March  31, 
1892,  if  such  party  or  parties  did  not  themselves  elect  to  ship 
coal.   It  does  not  appear  that  such  other  contract  was  ever  made." 

And  therefore  that  the  contract  alleged  was  not  proven.  If 
the  judge's  opinion  was  correct,  the  course  pursued  was  proper. 

Owing  to  the  fact  that  the  production  of  evidence  by  the  de- 
fendant was  precluded  by  the  action  of  the  court,  it  is  obvious 
that  we  are  restricted  to  the  consideration  of  the  case  made  by 
llie  plaintiff  and  the  tendency  of  the  evidence  produced  by  that 
party ;  for,  if  the  evidence  had  any  fair  tendency  to  prove  the  al- 
l^tions  of  the  petition,  its  weight  was  for  the  consideration  of 
the  jury,  even  if  the  proof  was  to  stop  at  that  stage  of  the  trial. 
And  so.  also,  further  evidence  may  be  adduced  to  show  the  under- 
standing of  the  parties  as  to  the  existence  of  a  contract  govern- 
ing their  conduct,  and,  if  there  was,  what  their  understanding 
of  its  stipulations  was. 

The  construction  which  the  court  put  upon  the  contract  was 
one  which  the  parties  themselves  do  not  appear  to  have  ever 
thonirht  of  during  the  eight  or  ten  years  they  were  operating 
under  it,  and,  it  seems  to  us,  is  wholly  unwarranted.  The  object 
ffiiic/i  (he  parties  had  in  view  would  not  have  been  secured. 
.Veilfierof  them  could  have  contemplated  that  the  recompense  for 
&it  very  considerable  outlay  which  they  undertook  to  make 
=fjouJd  depend  upon  the  willingness  of  either  of  them  to  make 
«me  other  contract.  And  the  defendant  itself  was  the  least 
likely  to  take  snch  a  risk.  If  McKell  should  have  concluded 
that  some  other  way  of  developing  his  coal  lands  and  disposing 
of  the  coal  would  be  more  to  his  interest,  and  had  broken  away 
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from  his  relations  to  the  company,  could  it  be  doubted  that   he 
would  be  liable  to  an  action  for  damages,   or   to  a    remedy     in 
equity?     If  the  lan^age  of  the  contract  were    doubtful,      the 
maxim  of   construction   that  the   law   will   assume   is   that     the 
parties  intended  that  their  purpose  should  bear  fruit,  rather  than 
that  it  should  prove  futile.     Thus  the  defendant's  counsel    say- 
that  when  Mr.  Ingalls  in  his  letter  of  March  31st  says,  "We  will 
agree  then  to  take  from  them  at  this  price,"  he    intended     the 
word  "then"  to  designate  the  time  when  we  "will  agree,"   and 
not,  as  the  plaintiff  contends,  to  designate  the  time  when  we  will 
take  their  coal.    Standing  alone  and  uninfluenced  by  any  internal 
signs,  or  any  external  circumstances,  it  must  be  admitted  that 
this  language  might  bear  either  construction.     But,  when  read 
in  its  context  and  in  view  of  the  circumstances  and  the  objects 
of  the  parties,  it  is  at  once  seen  that  the  defendant's  interpreta- 
tion would  make  the  whole  scheme  of  the  contract  break  down 
at  the  period  when  they  should  approach  its  substantial  object 
and  no  further  obligations  would  rest  upon  the  parties.     More- 
over, there  was  no  need  of  any  further  contract.    The  price  had 
been  fixed,  namely,  the  Pocahontas  market  price — and  the  quan- 
tity had  been  fixed,  namely.  100,000  tons  a  year,  and  as  much 
more  as  McKell  would  elect  to  deliver.    And  Mr,  Ingalls  rightly 
said  in  conclusion,  "The  letters  will  form  all  the  contracts  we 
shall  need."  In  our  former  opinion  we  discussed  this  subject  at 
much  length,  and  we  shall    forbear   to  prolong   the    discussion 
further  than  to  state  our  conclusion  that  the  possible  literal  con- 
struction which  the  court  put  upon  some  of  the  words  in  Mr. 
Ingalls'  letter  of  March  31,  1892,  is  opposed  to  the  many  con- 
trolling reasons  why  such  a  construction  should  not  be  adopted ; 
and  to  briefly  indicate  some  further  considerations  leading  to  the 
same  result.     It  jeopardizes  the  object  which  the  parties  had  in 
view,  and  is  antagonistic  to  the  construction  which  the  parties 
put  upon  it  when  they  proceeded  to  carry  it  into  execution.  The 
letter  itself  shows  that  the  coal  to  be  furnished  was  to  be  not 
less  than  "100,000  tons  a  year."     And  McKell's  reply  of  April 
26,  1892,  grants  the  right  of  way  for  extensions,  but  requires 
that  the  extensions  must  be  made  "within  five  years."     But  coun- 
sel now  saw  that  another  contract  after  the  preliminaries  were 
accomplished  was  intended.     An  afterthought  thus  constructed 
which  subverts  the  basis  upon  which  the  parties  have  acted  ought 
not  to  prevail,  unless  it  is  founded  upon  very  clear  and  indispu- 
table reasons. 

We  come  now  to  the  suggestion  that  for  other  reasons  than 
those  the  defendant  had  ever  suggested,  or  the  court  assigned, 
the  ruling  of  the  court  below  wa_s  right.  If  these  reasons  are 
valid  and  conclusive,  the  judgment  ought  not  to  be  reversed. 
Counsel  for  the  defendant  as  a  keynote  say: 

"We  claim  there  was  no  contract  of  the  Railway  Company 
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to  purchase  coal  from  McKell;  but  that,  if  there  was  such  con- 
tract, it  was  to  purchase  only  the  output  of  the  single  plant  re- 
ferred to  in  the  letter  of  March  31,  1892,  Defendant  did  pur- 
chase that  output  from  one  of  plaintiff's  lessees." 

With  regard  to  the  first  of  these  propositions,  we  do  not  deem 
it  necessary  to  repeat  what  we  said  in  our  former  opinion,  and 
have  in  part  here  repeated.  The  other  propositions  come  so 
nearly  to  the  view  taken  by  the  court  below  that  we  think  they 
are  covered  by  what  we  have  said  in  regard  to  the  construction 
of  the  contract  there  adopted.  There  is  one  argument,  however, 
which  was  much  pressed  by  one  of  the  counsel  for  defendant 
which  we  ought  to  notice  and  this  seems  the  proper  place.  It 
is  urged  that  it  is  highly  improbable  that  the  president  of  the 
Railway  Company  would  enter  into  a  contract  of  such  prodigious 
proporfions  as  the  purchase  of  all  the  coal  under  25,0CX)  acres. 
And  at  first  thought  it  would  seem  so.  But,  when  we  come  to 
look  into  the  circumstances,  the  impression  fades  away.  It  is 
not  to  be  admitted  that  the  mere  magnitude  of  a  contract  when 
the  performance  of  it  is  possible  is  any  reason  why  it  should  not 
be  enforced.  It  is  only  a  make-weight  in  determining  whether 
snch  a  contract  was  made.  For  that  purpose  it  may  be  con- 
sidered. The  proof  shows  that  in  the  year  1893  the  company 
used,  for  its  locomotives  only,  502,535  tons  of  coal,  and  that  the 
quantity  increased  during  succeeding  years  until  in  1904  it  used 
for  that  purpose  alone  more  than  1,000,000  tons,  and  that  it 
increased  from  that  time  on,  to  the  extent  that  it  used  for  its 
locomotives,  shops,  stations,  and  tugs  in  1908  1,392,484  tons,  a 
good-sized  train  load  for  each  day  in  the  year.  These  figures 
serii-e  to  show  what  Mr.  Ingalls  may  have  contemplated  for  the 
future,  and  what  he  was  making  provision  for.  And  it  would 
be  a  convenience  to  the  company  to  make  sure  of  a  large  and 
convenient  supply,  and  at  a  price  not  larger  than  that  prevail- 
ing from  time  to  time  in  that  locality.  It  was  because  Mr.  In- 
galls was  so  much  impressed  by  the  value  of  the  contract  he  was 
making  that,  whereas  on  March  31st  he  had  only  secured  a 
minimum  of  100,000  tons  a  year,  he,  by  his  letter  of  April  26th 
following,  exacts  of  McKell  a  stipulation  that  he  will  prepare 
himself  to  deliver  three  times  that  quantity.  And  this  require- 
ment is  a  clear  recognition  of  McKell's  right  to  elect  to  deliver 
more  than  the  stipulated  quantity. 

Another  term  of  the  contract  shows  beyond  doubt  that  the 
parties  were  not  intending  to  limit  their  contract,  as  liow  con- 
tended, to  the  preparatory  period  while  they  were  getting  ready 
to  do  business.  By  the  fourth  paragraph  of  the  letter  of  Mr. 
Iflifa/fe  oi  April  26,  1892,  he  makes  it  a  condition: 

"Thaf  vou  will  commence  on  the  coal  development  at  the  same 
flme  (ihit  is,  as  we  begin  the  building  of  the  railroadl  and  push 
k  as  fast  as  <s  consistent  with  economy  and  the  weather,  until 
itrtscbes  the  amount  per  day,  to-wit,  1,000  tons  per  day." 
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It  is  further  urged  that  there  was  no  time  fixed  for  the  dura- 
tion of  the  contract,  and  that,  in  such  case,  either  party    may 
determine  it  upon  giving  notice  of  its  intention  to  the  other.      Jft 
is  not  true  that  such  a  result  would  always  follow.    It  would  not 
follow  when  the  nature  of  the  contract  shows  that  the  parties 
intended  it  to  be  permanent.    This  is  shown  by  the  cases  cited 
from  5  De  Gex  &  Sm.  138,  L.  R.  8  Ch.  App.  942,  and  L.  R.  7 
H.  of  L.  550;  Franklin  Telegraph  Co.  v.  Harrison,  145  U.  S.  459, 
12  Supp.  Ct.  900,  36  L.  Ed.  776;  Western  Union  Tel.  Co.  v.  Penn. 
Co.,  129  Fed.  849,  64  C.  C.  A.  285,  68  L.  R.  A.  968,  in  our  former 
opinion.    Among  the  Circuit  Court  decisions  to  which  we  there 
referred  (175  Fed.  332,  99  C.  C.  A.  109)  are  the  cases  of  Balti- 
more &  O.  R.  Co.  V.  Ohio  &  M.  R.  Co.  (not  reported)  and  Chat- 
tanooga R.  &  C.  R.  Co.  V.  Cincinnati  N.  O.  &  T.  P.  Ry.  Co.   (C. 
C.)  44  Fed.  456,  both  cases  decided  in  this  circuit,  the  former 
by  Jackson,  Circuit  Judge,  and  the  latter  by  Key,  District  Judge. 
The  latter  case  was  decided  upon  the  authority  of  the  former. 
Both  cases  have  been  cited  by  counsel  for  defendant,  and  it  must 
be  admitted  they  are  not  in  harmony  with  those  upon  which  we 
relied.     But  both  of  them  were  decided  before  the  decision   of 
the  Supreme  Court  in  Franklin  Tel.  Co.  v.  Harrison.    We  cannot 
doubt  that  if   this   later  case   had   been   earlier,   and  had   been 
brought  to  their  attention,  the  judges  would  not  have  held   as 
they  did.    Nor  is  it  necessary  that  a  contract  shall  definitely  fix 
the  period  of  its  duration,  even  when  it  is  not  intended  that  it 
shall  be  of  unlimited  duration.     It  may  itself  by  implication  sup- 
ply the  term  of  its  duration.    It  would  in  many  cases  be  implied 
that  it  was  to  be  tenninated  when  its  object  had  been  accom- 
plished and  all  had  been  done  that  was  agreed  to  be  done.     So 
here,  when  the  plaintiff's  coal  should  be  exhausted,  the  end  of 
the  performance  of  the  contract  would  be  reached. 

Another  contention  is  that  the  stipnlations  of  the  contract  do 
not  impose  mutual  obligations  upon  the  parties,  and  that  for 
such  reason  the  contract  is  void.  This  proposition  can  have 
no  other  relevant  meaning  here  than  that  some  of  the  stipulations 
are  not  supported  by  a  sufficient  consideration.  The  contention 
cannot  be  sustained.  Each  of  the  several  undertakings  on  one 
side  is  a  sufficient  consideration  for  each  and  all  of  the  under- 
takings on  the  other,  and  is  not  to  be  attributed  solely  to  any  one 
of  the  things  agreed  by  the  other  side,  although  both  concern 
the  same  matter. 

Again,  it  is  contended  that  the  contract  is  void  for  uncertainty. 
The  particular  stipulation  which  is  said  to  be  void  on  this  account 
is  contained  in  the  letter  of  Mr.  Ingalls  of  March  31,  1892,  and 
reads  as  follows: 

"We  will  then  agree  to  take  from  them  at  this  price  whatever 
amount  of  coal  they  agree  to  furnish,  not  less  than  100,000  tons 
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It  is  urged  that  this  does  not  require  of  McKell  the  delivery 
of  anj'  deSnite  quantity  of  coal  beyond  the  100,000  tons  a  year. 
In  taking  up  this  inquiry  we  should  approach  it  in  the  spirit  of 
the  maxim  above  referred  to,  that  when  the  language  of  con- 
tracting parties  is  susceptible  of  differing  constructions,  and  one 
of  them  will  make  it  valid  and  will  effectuate  the  intention  of 
the  parties,  and  another  construction  will  not,  the  former  should 
be  adopted,  especially  should  this  be  so  where  the  parties  pro- 
ceed in  the  execution  of  the  contract  upon  that  construction.  The 
court  may  do  more  mischjef  than  justice  if  it  carries  the  parties 
back  and  plants  them  upon  a  construction  which  the  court  might 
think  the  better  one.  Broom,  in  his  Legal  Maxims,  at  page  521, 
translates  this  maxim  thus : 

"A  liberal  construction  should  be  put  upon  written  instruments, 
so  as  to  uphold  them  if  possible,  and  carry  into  effect  the  inten- 
tion of  the  parties." 

He  then  proceeds  to  say: 

"The  two  rules  of  most  general  application  in  construing  a 
written  instrument  are  (1)  that  it  shall,  if  possible,  be  so  inter- 
preted ut  magis  valeat  quam  pereat;  and  (2)  that  such  a  meaniitg 
shall  be  given  to  it  as  may  carry  out  and  effectuate  to  the  fullest 
extent  the  intention  of  the  parties." 

Guided  by  this  rule,  we  observe  that  it  is  hardly  to  be  supposed 
that  Mr.  Ingalls  intended  that  every  time  a  delivery  should  be 
made  it  should  be  preceded  by  a  new  contract  to  deliver  it.  The 
essential  point  was  that  the  contract  was  to  cover  ail  the  coal 
the  plaintiff  would  in  fact  deliver,  and  that  the  true  meaning  of 
the  parties  was  to  include  all  the  coal  which  the  plaintiff  would 
be  willing  to  deliver,  and  that  this  meaning  should  prevail  over 
the  literal  interpretation  of  the  word  "agree."  Let  it  be  observed 
that  the  proposition  of  Mr.  Ingalls,  when  accepted,  bound  the 
parties,  the  one  to  furnish  and  the  other  to  take,  at  the  price 
stated,  at  least  100,000  tons  a  year.  It  extended  an  election  to 
McKell  to  furnish  as  much  more  of  the  coal  as  he  would  agree 
to  furnish.  This  option  was  not  one  which  was  expected  to  be 
acted  upon  at  once  for  the  whole  period  of  the  contract,  as  it 
might  be  if  the  coal  was  on  hand  and  ready  for  immediate  de- 
livery, but  was  a  continuing  option  which  was  intended 
to  be  operative  as  the  execution  of  the  contract  pro- 
gressed. That  the  parties  understood  this  to  be  so  is 
manifest  from  their  conduct.  The  Railway  Company  at 
no  time  required  of  McKell  any  definite  statement  of  the  addi- 
tional amount  he  would  agree  to  furnish,  and  never  refused 
to  take  coal  upon  the  ground  that  there  had  been  no  agreement 
defining  the  additional  quantity  of  coal  he  would  furnish,  and 
the  tender  of  the  coal  was  treated  as  an  election  to  furnish  it. 
This  stipulation  giving  him  an  election  rested  upon  a  valuable 
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consideration,  received  when  the  contract  was  made.    The  price 
was  paid.     The  time  was  concurrent  with  the  performance    of 
the  contract-    The  fact  that  the  agreement  upon  this  branch   of 
the  contract  was  unilateral  and  bound  only  the  railway  to  take 
the  additional  coal  while  it  did  not  bind  McKeil  to  furnish   any 
beyond  the  specified  amount  docs  not  defeat  its  binding  obliga- 
tion,   A  contract  which  is  bilateral  in  its  stipulations  when  made 
frequently  becomes  unilateral  upon  the  performance  of  the  stip- 
ulations of  one  of  the  parties  which  were  the  consideration   for 
the  stipulations  of  the  other.     It  was  the  purchase  of  a  privilege 
which  McKell  might  exercise  as  the  performance  of  the  con- 
tract progressed.    It  is  manifest  from  the  letter  of  Mr.  Ingalls 
of  March  31,  1892,  that  he  contemplated  {and  for  that  matter 
desired)  that  McKell  would  exercise  it;  for,  while  he  stipulated 
for  a  minimum,  no  intended  maximum  was  mentioned.     For  an 
illustration,  let  us  suppose  a  man  agrees  to  buy  of  another  10,000 
bushels  of  grain  in  his    storehouse    containing   a   much    larger 
quantity  at  a  certain  price  per  bushel,  and  in  the  contract   of 
sale  and  as  part  thereof  he  agrees  that  the  vendor  shall  have  the 
right  to  deliver  him  as  much  more  of  the  same  grain  in  the  store- 
house, or  the  whole  of  it,  at  the  same  price,  as  the  vendor  would 
elect  to  deliver.    Could  it  be  doubted  that  the  vendor  would  have 
the  right  to  include  as  much  more  as  he  should  elect?    In  such 
case,  the  subject-matter  being  ready  for  delivery,  the  election 
must  be  made  within  a  reasonable  time.    The  only  difference  be- 
tween that  case  and  this  is  that  here  the  right  of  election  con- 
tinued with  the  performance  of  the  contract  and  was  to  be  ex- 
ercised concurrently  therewith.    It  is  of  the  essence  of  an  option 
?'ven  for  a  consideration  that  only  one  of  the  parties  is  bound, 
he  other  has  purchased  a  privilege  to  extend  the  contract  to  as 
much  more  as  he  will,  subject  to  the  limitation  that  it  shall  not 
extend  to  other  propertv  than  that  with  which  the  contract  is 
dealing.     In  Wheeler  v.  New  Brunswick  &  C.  R.  Co..  115  U,  S. 
29,  5  Sup.  Ct.  1061,  1160,  29  L.  Ed.  341,  one  of  the  terms  of 
the  contract  was  an  agreement  of  the  buyer  that  he  would  accept 
from  the  vendor  any  amount  of  old  rails  between  200  tons  and 
600  tons.     The  Circuit  Court  held  that  this  gave  an  option  to 
the  vendor  to  dehver  any  amoamt  between  those  two  quantities. 
As  to  this  the  Supreme  Court  by  Mr.  Justice  Miller  said: 

"We  concur  with  the  Circuit  Court  in  holding  that  when 
Wheeler  &  Co.  say  'we  have  bought  of  you  (the  railroad  com- 
pany) from  two  (2)  to  six  hundred  tons  for  delivery  in  New 
York  or  New  Haven  between  August  1st  and  October  1st'  that 
they  agreed  to  accept  any  amount  of  old  rails  between  those  lim- 
its. The  company  was  selling  old  rails.  It  knew  that  by  August 
it  would  have  a  thousand  tons.  It  did  not  know  how  much  more 
they  would  have  by  October  1.  It  intended  to  secure  the  sale  of 
what  it  might  have  between  two  hundred  and  six  hundred  tons," 
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As  we  have  said,  when  a  contract  contains  several  mutual  stipu- 
lations, each  stipulation  on  the  one  side  is  a  consideration,  in  part, 
and  of  itself,  sufficient  to  support  the  several  stipulations  on  the 
other  side.  Hence  the  agreement  of  McKell  to  cede  the  right  of 
way,  to  establish  the  plant,  and  to  grant  the  right  of  way  for 
such  extensions  as  the  company  might  require  were  a  sufficient 
consideration  to  support  the  several  stipulations  of  the  Railway 
Company ;  and  one  of  these  was  to  take  at  the  price  stated  not 
meiely  100,000  tons  a  year  of  the  product  of  the  plaintiff's  mines, 
but  so  much  more  of  it  as  the  plaintiff  might  elect  to  deliver.  We 
repeat,  it  was  a  continuous  option,  for  which  the  plaintiff  paid. 

When  the  object  of  the  contract  is  perpetual  in  its  nature,  its 
intended  duration  must  be  deemed  to  correspond,  as  in  several  of 
the  cases  cited  in  the  original  opinion.  It  was  to  such  cases  that 
the  Lord  Chancellor  Cairns  had  reference  in  his  opinion  delivered 
in  the  House  of  Lords  in  the  Llanelly  Railway  &  Dock  Co.  Case 
in  L.  R.  7  H,  L„  when  he  said  at  page  560  that  such  an  agree- 
ment "must  in  its  nature  be  an  agreement  which  should  have  a 
continuing  operation  unless  some  power  is  given  on  the  face  of 
it  to  the  parties  to  terminate  the  agreement."  Lord  Selborne 
made  a  similar  observation  in  his  opinion  in  that  case  at  page 
567.  In  such  cases  the  court  will  hold  that  the  contract  was  not 
determinable.  But  the  contract  is  not  void  on  that  account 
However,  this  contract  did  contain  a  necessary  limitation  result- 
ing from  the  nature  of  its  subject. 

It  was  pressed  upon  us  that  the  contract  was  void  as  against 
public  policy,  in  that  it  required  the  Railway  Company  to  build 
and  maintain  the  spur  railroad  which  out  of  regard  for  its  pub- 
lic duty  it  had  a  discretion  to  maintain  or  not,  and  such  cases  as 
Texas,  etc,  Ry.  Co.  v.  Marshall,  136  U.  S.  407,  10  Sup.  Ct.  846, 
34  L.  Ed.  385,  and  Jones  v.  Newport  News  Co.,  65  Fed.  736,  13 
C,  C.  A.  95,  are  appealed  to.  But  that  doctrine  has  no  applica- 
tion here.  It  rests  upon  the  ground  that  the  public  has  an  in- 
terest to  be  protected,  and  that  the  service  to  the  public  will  be 
interfered  with  by  the  performance  of  the  contract.  But  here 
the  public  had  no  concern  with  anything  the  Railway  Company 
agreed  to  do.  Its  lines  for  traffic  in  the  carriage  of  freight  and 
passengers  were  in  no  wise  endangered.  The  building  and  oper- 
ating the  spur  were  but  the  means  to  an  end — that  is  to  say,  the 
transportation  of  the  coal  from  the  place  of  delivery  to  its  main 
line — and  that  would  be  its  own  business  which  the  company 
must  provide  for.  Much  stress  is  laid  upon  the  decision  of  this 
cwurt  in  the  case  of  Jones  v.  Newport  News  Co.,  just  mentioned. 
But  reference  to  that  case  will  show  that,  not  only  was  there  no 
contract  for  the  permanent  maintenance  of  the  switch,  but  that 
its  relation  to  the  main  line  "was  one  of  probable,  or  possible, 
danger  to  the  public  using  the  railroad,  and  to  justify  its  determi- 
nation for  that  reason." 
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Defendant's  counsel  also  rely  upon  the  decision  of  Judge  Taft, 
then  a  circuit  judge  for  this  circuit,  in  the  case  of  Mercantile 
Trust  Co.  V.  Columbus  S.  &  H.  R.  Co.  (C.  C.)  90  Fed.  148,  upon 
an  intervening  petition  of  the  owners  of  mines  upon  a  spur  track 
extending  beyond  the  railroad  company's  station  on  a  branch  of 
their  railroad.  The  petitioners  prayed  for  an  injunction.  The 
company  had  reserved  a  discretion  to  fix  a  station  at  the  end  of 
the  branch,  and  it  had  fixed  the  terminal  station  at  the  place  from 
which  the  spur  extended.  But  it  also  laid  a  track  on  this  spur 
toward  the  petitioner's  mines  and  operated  it  for  a  time.  The 
receiver  of  the  railroad  was  threatening  to  discontinue  the  spur 
and  take  up  the  track.  He  having  stated  these  facts,  Judge  Taft 
said: 

"The  question  presented  is  whether  a  railroad  company  may 
discontinue  switch  or  spur  tracks  built  by  it  for  the  purpose  of 
bringing  business  to  its  road  when  the  contract  under  which  the 
spur  was  built  contains  no  express  obligation  to  continue  its  op- 
eration for  a  definite  time  or  forever." 

"The  contract,"  said  he,  "does  not  contain  any  express  stipu- 
lation by  the  railroad  company  that  it  will  keep  and  operate  its 
spur  track  for  any  definite  time."  And  the  petition  was  denied. 
The  contract  referred  to  by  the  learned  judge  was  not  a  contract 
with  any  private  party,  but  was  one  with  the  public,  predicated 
upon  a  resolution  of  the  stockholders,  made  under  the  provision 
of  a  statute,  to  build  a  branch  railroad  to  a  point  near  to  a  place 
designated  by  the  resolution ;  and  the  company  exercised  its  dis- 
cretion by  fixing  the  terminus  at  the  station  from  which  the  spur 
was  extended.  If  the  spur  had  been  built  under  a  contract  made 
with  a  private  party  for  a  valuable  consideration,  no  public  in- 
terest being  afEected,  an  entirely  different  case  would  have  been 
presented.  A  railroad  company  has  no  discretion  to  violate  its 
private  contracts  unless  some  public  duty  forbids  their  perform- 
ance. There  are  many  cases  in  which  it  has  been  held  that  the 
court  will  not  control  the  discretion  of  a  railroad  company  where 
its  exercise  is  necessary  to  the  proper  discharge  of  a  public  duty. 
The  case  of  Texas,  etc,  Railway  Co.  v.  Marshall,  136  U.  S.  393, 
10  Sup.  Ct.  846,  34  L.  Ed.  385,  is  a  leading  authority  in  the  fed- 
eral courts  upon  this  subject  and  has  often  been  cited  in  state, 
as  well  as  federal,  decisions.  But  it  would  be  an  unwholesome 
abuse  of  that  doctrine  to  allow  a  railroad  company  to  use  it  as  a 
shield  for  defense  against  its  liabilities  on  a  purely  private  con- 
tract, the  performance  of  which  can  be  enforced  without  in  any 
way  disabling  it  from  performing  its  public  obligations.  In  such 
a  case  the  rules  governing  private  contracts  have. full  force.  If 
it  were  not  so,  railroad  companies  would  find  themselves  con- 
fronted daily  with  obstacles  which  would  be  insurmountable. 
The  public  would  hesitate  to  deal  with  so  irresponsible  a  party. 

A  decision  that  such  a  contract  as  this  would  be  void  for  such 
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a  reason  would  be  in  absurd  contrast  with  the  judgments  in  the 
two  English  railroad  cases  above  referred  to  and  in  the  two 
cases  decided  by  the  Supreme  Court  in  Franklin  Telegraph  Co. 
V.  Harrison,  145  U.  S.  459,  12  Sup.  Ct.  900,  36  L.  Ed.  776,  and 
the  still  earlier  case  of  Joy  v.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct 
243,  34  L.  Ed.  843,  in  all  of  which  the  contract  involved  much 
more  intimate  physical  relation  with  the  railroad  and  therefore 
imposing  more  restraint  than  was  contemplated  by  this  contract 
of  the  railway  company,  which  was  really  none  at  all. 

A  kindred  defense  here  made  is  that  the  contract  was  illegal 
because  the  Railway  Company  was  buying  this  coal  for  the  pur- 
pose of  selling  it.  We  referred  to  this  subject  in  our  former 
opinion.  But  it  seems  fitting  that  some  further  observations 
should  be  made  concerning  it.  If  we  were  to  assume  that  the 
Railway  Company  bought  this  coal  for  the  purpose  of  speculat- 
ing with  some  of  it,  still  this  would  not  invalidate  the  contract, 
if  McKell  had  no  further  relation  to  it  after  he  had  delivered  the 
coal  and  the  company  had  a  lawful  and  proper  use  for  it. 
Whether  the  company  should  use  or  sell  it  was  a  matter  for  the 
company's  subsequent  determination.  His  sale  of  the  coal  was 
a  perfectly  lawful  transaction.  A  further  disposition  of  it  by 
the  vendee  might  be  ultra  vires,  but  the  plaintiff  would  be  no  party 
to  it.  However,  there  seems  scant  ground,  considering  the  com- 
pany's own  requirements,  for  its  confession  of  an  unlawful  pur- 
pose in  securing  the  coal. 

We  find  no  sufficient  reason  for  a  different  conclusion  from 
that  reached  on  the  former  hearing.  The  result  is  that  the  judg- 
ment then  given  will  not  be  disturbed, 

Knappen,  Circuit  Judge,  concurs  in  the  conclusion  that  the 
judgment  of  the  Circuit  Court  should  be  reversed  and  a  new 
trial  ordered. 


,,GoogIc 


14  Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 

Irwin  et  al.  v.  Yazoo  &  M.  V.  R.  Co. 

(Supreme   Court  of  Mississippi,   April   24,   1911.) 
[55  So.  Rep.  49.] 

EDiiaent  Domain — Remedy  of  Propcrtr  Owners — Release  of  Claim 
of  Damages. — Where  one  conveyed  a  strip  of  land  for  a.  right  of 
way  for  a  railroad  track  and  for  railroad  purposes,  aU  damages  to 
other  property  owned  by  him  and  subsequently  conveyed  to  third 
parties  were  released,  and  the  fact  that  he  simultaneously  executed 
another  deed  by  which  he  divided  the  land  into  separate  lots  doe^ 
not  alter  the  situation. 

Evidence— Parol  Evidence — Effect  of  Writing  —  Deeds.— Where 
land  was  conveyed  "for  a  right  of  way  for  a  railroad  track  and  for 
railroad  purposes,"  a  verbal  agreement  that  a  part  of  the  strip  was 
to  be  used  only  for  depot  purposes  cannot  be  subsequently  added  by 
parol. 

Appeal  from  Chancery  Court,  Tunica  County;  M.  E,  Denton, 
Chancellor. 

Suit  by  Mrs.  Annie  E.  Irwin  and  others  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  From  a  Judgment  dis- 
solving an  injunction  and  dismissing  the  petition,  the  plaintiffs 
appeal.    Affirmed  and  remanded. 

The  land  on  which  the  town  of  Tunica  is  located  was  formerly 
owned  by  one  Harris.  When  tfie  predecessor  to  the  appellee 
built  its  lines  of  railway,  Harris  deeded  to  the  railroad  com- 
pany for  right  of  way  and  railroad  purposes  a  strip  of  land  50 
feet  in  width  on  the  cast  side  of  the  center  of  the  right  of  way 
and  76j^  feet  on  the  west  side  thereof ;  it  being  understood  that 
a  depot  and  other  buildings  would  be  located  on  the  west  side 
of  the  track.  The  town  of  Tunica  was  located  on  both  sides  of 
the  railroad,  a  large  number  of  the  business  houses  being  located 
west  of  the  railroad  track,  and  facing  what  is  known  as  "Ed- 
wards Avenue  West."  Appellants  acquired  considerable  prop- 
erty on  Edwards  Avenue  West,  opposite  the  depot  and  side 
tracks  of  the  railroad  company.  The  railroad  constructed  a  long 
side  tract,  known  as  the  "passing  track,"  on  the  east  side  of  the 
center  of  defendant's  right  of  way,  and  another  side  track,  known 
as  the  "house  track,"  and  on  the  west  side  of  the  right  of  way, 
on  the  west  of  this  latter  track,  it  erected  a  depot  for  handling 
passengers  and  freight,  a  platform  for  cotton,  etc.  Being  de- 
sirous of  enlarpng  its  depot  facilities,  the  railroad  company  pre- 
pared to  construct  another  side  track,  which  would  run  around 
the  west  side  of  the  depot  upon  the  western  part  of  the  land  con- 
veyed by  Harris  to  the  railroad  company  as  a  part  of  its  right 
of  way,  being  on  the  western  edge  of  the  76j^-foot  strip  west 
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of  the  center  of  the  right  of  way,  which  had  previously  been  un- 
used and  unoccupied.  The  railroad  company  is  met  with  an  in- 
junction sued  out  by  appellants,  owners  of  the  property  adjacent 
and  abutting. 

The  petition  for  injunction  alleges  that  the  use  by  the  railroad 
company  of  the  western  part  of  this  strip  of  land,  by  laying  side 
tracks  and  running  locomotives  and  setting  out  cars  on  the  same, 
will  work  a  great  injury  to  the  abutting  property  owners;  that  it 
will  make  the  street  upon  which  their  property  faces  (Edwards 
Avenue  West)  much  narrower,  and  that  the  smoke  and  noise 
and  %'ibration  is  injurious,  and  that  laying  this  track  as  contem- 
plated will  cause  appellants  to  suffer  a  great  money  loss  as  well 
as  inconvenience.  The  petitioners  contend  that  the  railroad  com- 
pany has  dedicated  the  land  along  the  western  border  of  its  right 
of  way  west  of  its  depot  to  the  public  as  a  street,  and  that  it  has 
no  right  now  to  obstruct  this  street,  and  that  said  vacant  space, 
which  has  been  used  by  the  public  for  more  than  10  years,  has 
become  a  part  of  the  public  street,  and  that  the  railroad  company 
cannot  take  same  without  due  compensation  to  the  abutting  own- 
ers, as  that  would  be  an  additional  burden  on  them.  They  pray 
an  injunction  to  prevent  the  railroad  company  from  constructing 
its  track  as  contemplated. 

The  appellees  answer,  denying  the  allegations  of  the  petition, 
and  deny  that  they  have  ever  dedicated  this  portion  of  their  right 
of  way  to  the  public  as  a  street,  and  aver  that  their  right  or  title 
to  same  has  never  been  surrendered,  and  that  the  public  had  no 
exclusive  use  of  this  part  of  the  right  of  way,  and  aver  that  the 
side  track  will  be  located  entirely  on  the  right  of  way,  and  that 
it  is  necessary  for  the  proper  handling  of  the  traffic  that  these  ad- 
ditional improvements  be  made.  It  is  shown  that,  when  appel- 
lants purchased  the  property  from  Harris,  all  streets  and  alleys 
were  excepted,  and  also  the  fight  of  way  of  the  railroad  com- 
pany. It  is  also  shown  that  similar  exceptions  are  made  in  the 
deed  by  Harris  to  a  large  number  of  lots  to  the  Financial  Im- 
provement Company. 

Upon  the  hearing  the  court  dissolved  the  injunction  and  dis- 
missed the  petition,  and  from  such  judgment  an  appeal  is  taken. 

Julian  C.  Wilson  and  Jno.  T.  Lowe,  for  appellants. 
C  L.  Sively,  St.  John  Waddell,  and  Mayes  &  Longstreet,  for 
appellee. 

Smith,  J.  Nothing  contained  in  the  deed  from  Harris  to  the 
railroad  company  and  to  the  Financial  Improvement  Company, 
nor  in  the  conduct  of  the  parties  after  the  execution  thereof,  con- 
stitutes a  dedication  of  any  part  of  the  land  in  controversy  to  the 
town  of  Tunica  or  to  the  public  for  street  purposes.  Neither 
has  there  been  such  an  adverse  user  of  the  lands  by  the  public 
as  to  make  it  part  of  the  street  by  prescription. 
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[1]  When  the  deed  from  Harris  to  the  railroad  company  was 
executed,  all  damages  resulting  to  the  property  now  owned  by 
appellants  were  thereby  necessarily  released,  for  the  reason  that 
at  the  time  Harris  was  the  owner  of  the  entire  tract  of  land  out 
of  which  the  lots  now  owned  by  appellants  were  carved.  The  fact 
that,  simultaneously  with  the  execution  of  this  deed,  another  deed 
was  made  by  Harris,  by  which  he  divided  the  land  into  separate 
lots,  does  not  alter  the  situation. 

[2]  It  may  be  that  Harris  and  the  railroad  company  had  a 
verbal  agreement  that  the  additional  26j4  feet  of  land  conveyed 
was  to  be  used  only  for  depot  purposes ;  but  this  agreement,  not 
having  been  included  in  the  written  agreement  contained  in  the 
deed,  cannot,  under  elementary  rules,  be  now  added  thereto  by 
parol.  According  to  the  deed,  the  land  was  conveyed  "for  a  right 
of  way  for  its  railroad  track  and  for  railroad  purposes." 

Affirmed  and  remanded. 


Louisville  &  N.  R.  Co.  v.  Hall  ct  al. 

(Court  of  Appeals  of  Kentucky,  May  i.  1911.) 

[136  S.  W.  Rep.  90S.] 

Witneties — Competency — Husband  and  Wife. — Under  the  express 
terms  of  Civ.  Code  Prac.  §  606,  subd.  1,  one  spouse  can  testify  for 
the  other  in  an  action  which  might  have  been  brought  by  or  against 
the  wife,  if  she  had  been  unmarried;  but  both  may  not  testify. 

Eminent  Domain — Damages  Not  Recover^le — Speculative  Items. 
— Under  the  rule  that  remote  and  speculative  damages  are  not  re- 
coverable, one  through  whose  land  a  railway  right  of  way  is  con- 
demned cannot  recover  damages  which  may  result  from  a  possible 
use  of  his  bam  by  tramps  following  the  track. 

Eminent  Domain— Damages  Not  Recoverable. — One  through 
whose  land  a  railway  right  of  way  is  condemned  cannot  recover 
prospective  damages  through  frightening  of  his  stock  in  adjoining 
fields. 

Eminent  Domain— Condemnation  Proceedings— InMructions. — In 
a  proceeding  to  condemn  a  railway  right  of  way,  the  jury  shouM 
allow  the  fair  and  reasonable  market  value  of  the  strips  taken, 
considering  them  in  relation  to  the  entire  tract,  and  other  direct 
damages  resulting  to  the  remainder  through  the  taking,  and  the  cost 
of  improvements  necessary  to  establish  new  means  of  ingress  and 
egress,  or  otherwise  necessary  to  enjoy  the  remaining  land;  but  the 
award  of  direct  damages  must  not  exceed  the  difference  between  the 
market  value  of  the  entire  tract  immediately  before,  and  the  market 
value  of  the  remainder  immediately  after,  the  taking,  excluding  any 
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dcprcciatioD  or  enhancement  through  operation  of  the  road;  and  the 
icir7  ihontd  also  consider  all  advantages  and  disadvantages  reason- 
Mj  to  be  anticipated  from  prudent  operation  of  the  road;  and  so 
far  u  aay  balance  against  the  owner  diminished  the  market  value 
of  the  land  he  was  entitled  to  incidental  damages  in  addition  to  di- 
rect damages,  but  if  the  advantages  equal  or  exceed  the  disadvau- 
lagM  be  was  entitled  to  direct  damages  only. 

Appeal  from  Circuit  Court,  Hopkins  County. 

Condemnation  proceedings  by  the  LouisviUe  &  Nashville  Rail- 
road Company  against  Helen  Morton  Hall  and  others.  From  the 
jadgment,  the  company  a[^als.     Reversed  and  remanded. 

C.  J.  Waddill,  Benjamin  D.  Warfield,  and  F.  P.  Cardwell,  for 


}no.  G.  B.  Hall,  for  appellees. 

Clay,  C.  The  appellant,  Louisville  &  Nashville  Railroad  Com- 
pMiy,  condemned  9.64  acres  of  land  belonging  to  appellee  Helen 
Morton  Hall.  It  appealed  from  the  award  of  the  commissioners 
to  the  Hopkins  circuit  court.  TTiere  the  jury,  by  its  verdict, 
awarded  appellee  damans  in  the  sum  of  $2,000.  From  the  judg- 
ment predicated  thereon,  this  appeal  is  prosecuted. 

|1]  The  first  ground  ui^ed  for  reversal  is  that  the  court  per- 
mitted John  G.  B.  Hall,  the  husband  of  appellee  Helen  Morton 
Hill,  the  owner  of  the  land  condemned,  to  testify  in  her  behalf. 
As  Mrs.  Hall  did  not  testify,  her  husband  was  a  competent  wit- 
ness, for,  by  the  express  provision  of  section  606,  subsection  1, 
of  the  Civil  Code,  an  exception  to  the  rule  that  neither  the  hus- 
band nor  the  wife  shall  testify  for  the  other  is  made  in  those  ac- 
tions which  might  have  been  brought  by 'or  against  the  wife,  if 
she  had  been  unmarried.  In  such  actions  either,  but  not  both, 
may  testify. 

[2]  The  next  error  assigned  is  that  the  court  permitted  John 
G.  B.  Hall  to  testify,  over  appellant's  objection,  as  follows : 
"Then  a  great  item  in  my  estimation  of  the  damage  would  be 
that  it  opens  up  a  highway  right  through  the  very  heart  of  the 
iand  for  tramps.  And  when  they  get  started  through  your  land 
over  that  railroad — it  is  right  in  sight  of  the  barn  there ;  you  can 
*ethe  top  of  the  bam  there  over  the  top  of  the  corn,  and  with- 
out the  com  it  is  in  plain  sight — tramps,  in  my  observation,  con- 
tinually lodge  in  these  bams  around  the  railroads  around  the 
towns."  The  rule  is  that  remote,  imaginary,  uncertain,  and 
spKulative  damages  should  be  diregarded.  Lewis  on  Eminent 
'^otwin,  §  739.  Here  we  are  asked  to  hold  as  an  element  of  dam- 
^t  the  fact  that  the  contruction  of  the  road  would  open  up  a 
Wiway  for  tramps,  and  that  if  the  tramps  did  come  they  would 
"wly  see  the  bam  over  the  top  of  the  corn,  and  would  therefore 
«RRR-2 


,,  Google 


18  Vol  42  R  R  R— Voi.  65  Am  &  Eng  R  Cas  N  S 

Louisville  &  N.  R.  Co.  v.  Hall  et  al 
make  use  of  the  bam  as  a  lodging  placf.  What  would  follow 
from  such  use  of  the  barn  is  left  entirely  to  the  imagination.  The 
mere  statement  of  the  proposition  is  sufficient  to  show  that  any 
injury  that  might  result  from  the  possibility  of  tramps  coming, 
and  the  possibility  of  their  seeing  the  barn  and  congregating 
there,  is  entirely  too  remote  and  speculative  to  constitute  proper 
elements  of  damage. 

[3]  The  court  also  erred  in  permitting  John  G.  B.  Hall  to 
make  the  following  statement  to  the  jury,  over  the  objection  of 
appellant :  "The  running  of  the  railroad  by  any  man's  land,  culti- 
vated for  anything,  is  a  continual  damage  to  him;  frightens  the 
horses  and  cattle  in  the  field ;  and  everything  like  that  taken  into 
consideration  it  damages  the  land."  In  Lewis  on  Eminent  Do- 
main, §  739,  we  find  the  following:  "In  case  of  a  railroad 
through  a  farm,  the  following  were  held  not  to  be  proper  ele- 
ments of  damages:  That  laborers  on  the  farm  would  likely 
stop  work  and  look  at  passing  trains;  that  mules  in  use  would 
likely  be  frightened  and  run  away ;  that  deleterious  grasses  might 
be  scattered  over  the  land,  and  that  live  stock  might  get  on  the 
track  and  be  killed."  In  our  opinion,  any  injury  that  would  result 
from  frightening  horses  and  cattle  is  of  such  character  that  it 
cannot  be  estimated  with  any  degree  of  certainty,  and  is  not, 
therefore,  a  proper  element  of  damages. 

[4]  Complaint  is  also  made  of  the  instructions  given  by  the 
trial  court.  Without  copying  in  full  the  instructions  so  given, 
it  is  sufficient  to  say  that  they  allowed  the  jury  to  assess  twice 
for  certain  elements  of  damage.  Eliminating  the  question  of 
fencing,  which  appellant  offered  in  court  to  construct  and  main- 
tain, the  court  should  have  told  the  jury  in  the  first  instruction, 
that  in  estimating  the  direct  damages  they  should  allow  such  a 
sum  as  they  deemed  from  the  evidence  is  the  fair  and  reason- 
able market  value  of  the  three  strips  of  land  taken,  considering 
them  in  relation  to  the  entire  tract ;  also  such  other  direct  dam- 
ages, if  any,  as  directly  result  to  the  remainder  of  the  tract  by 
reason  of  the  situation  in  which  it  is  placed  by  the  taking  of  the 
three  strips  of  land,  and  by  such  improvements,  if  any,  as  may  be 
necessary  to  establish  new  means  of  ingress  and  egress  to  and 
from  the  buildings  on  the  land  to  the  Davis  Well  road,  or  may 
otherwise  be  necessary  for  the  reasonable  enjoyment  of  defend- 
ant's premises;  but  that  their  finding  of  direct  damages  should 
not  exceed  in  al!  the  amount  which  they  may  believe  from  the 
evidence  is  the  difference  between  the  market  value  of  the  entire 
tract  immediately  before,  and  the  market  value  of  the  remainder 
immediately  after,  the  taking  of  the  strips,  excluding  from  both 
estimates  any  depreciation  or  enhancement  of  the  land  by  reason 
of  the  prudent  building  or  operation  of  the  railroad. 

By  another  instruction  the  court  should  have  told  the  Jury  that 
they  .'Should  also  take  into  consideration  all  the  advantages  and 
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disadvantages  which  may  be  reasonably  anticipated  to  result  from 
the  prudent  construction  and  operation  of  the  proposed  railroad ; 
and,  if  the  balance  be  against  the  owner  of  the  land,  then  to  the 
extent  that  such  balance  diminishes  its  market  value  they  should 
also  find  for  defendant  incidental  damages  in  addition  to  the  di- 
rect damages  referred  to  in  the  first  instruction;  but  that,  if  the 
incidental  advantages  or  enhancement  of  the  land  in  value  from 
the  prudent  construction  and  operation  of  the  railroad  equal 
or  exceed  the  incidental  disadvantages  or  depreciation  in  value, 
they  should  find  for  the  defendant  only  the  direct  damages  as 
set  out  in  the  first  instruction.  See  the  cases  of  Broadway  Coal 
Mining  Co.  v.  Smith,  136  Ky.  725,  125  S.  W.  157,  26  L.  R.  A. 
(N.  S.)  565,  and  Big  Sandy  Ry.  Co.  v.  Oils,  120  Ky.  563,  87 
S.  W.  310,  27  Ky.  Law  Rep.  952. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


State  ex  rel.  Missouri  &  N.  A.  R.  Co.  z:  Johnston,  Judge, 
el  al. 

{Supreme  Court  of  Missouri,  April  25,  1911.) 

[137  S.  W.  Rep.  595.1 

Corporations — Due  Proceu  of  Law — Regulation  of  Foreign  Cor- 
poradona. — Laws  190t,  p.  174,  a.uthorizing  the  revocation  of  the  li- 
cense of  a  foreign  railroad  corporation  to  transact  business  in  the 
state  on  its  removing  a  suit  to  the  federal  court  without  the  con- 
sent   of   the   adverse   party,   is   unconstitutional. 

Prohibition — Want  of  Jurisdiction. — A  state  court,  in  passing  on 
the  sufficiency  of  a  petition  and  bond  of  a  foreign  railroad  corpora- 
tion for  the  removal  of  an  action  against  it  to  the  federal  court, 
merely  passes  on  the  question  whether  the  petition  and  bond  are 
sufficient  under  the  federal  statutes,  and  it  has  nothing  to  do  with 
Laws  1907,  p.  174,  authorizing  the  revocation  of  the  hcense  of  a 
foreign  railroad  corporation  to  transact  business  in  the  state  on  it 
removing  a  suit  to  the  federal  court,  and  its  decision  Is  within  its 
jurisdiction,  and,  whether  right  or  wrong,  it  cannot  be  attacked  by 
prohibition. 

Removal  of  Causes— Petition — Bond — Jurisdiction  of  State  Court. 
— Where  the  petition  and  bond  for  the  removal  of  a  cause  from  the 
■  state  court  to  the  federal  court  are  sufficient  under  the  federal  stat- 
utes, the  cause  is  removed  without  any  order  of  the  state  court,  di- 
recting removal,  though  the  practice  of  malting  an  order  of  removal 
is  sustainable  to  keep  the  record  of  the  court  clear. 

Prohibition — Scope  of  Remedy. — Where  plaintiff  brought  an  ac- 
tion in  a  state  court  against  a  foreign  railroad  corporation,  and  it 
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filed  a  petition  and  bond  for  the  removal  of  the  case  to  the  federal 
court,  prohibition  did  not  lie  on  the  application  of  the  corporation 
to  prohibit  plaintiff  from  taking  any  steps  in  the  suit,  except  tc. 
keep  the  same  pending  in  the  state  court;  plaintiff  not  being  con- 
cerned with  the  question  of  the  validity  of  Laws  1907,  p.  174.  au- 
thorizing the  revocation  of  the  license  of  a  foreign  railroad  corpo- 
ration to  transact  business  in  the  state  on  it  removing  a  suit  to  the 
federal  court. 

Prohibition — HHodamiu — Other  Remedy. — Mandamus,  and  not 
prohibition,  lies  to  compel  the  Secretary  of  State  to  do  what  he 
ought  to  do, 

Prohibitiotv— InjunctioR — Other  Remedy.— The  Secretary  of  State, 
attempting  to  do  what  he  ought  not  to  do,  is  amenable  to  injunc- 
tion, but  not  prohibition,  unless  he  assumes  to  exercise  a  judicial 
function. 

Prohibition— Contrcriling  Acts  of  Secretary  of  SUte. — The  Secre- 
tary of  State  is  amenable  to  prohibition  only,  if  at  all,  when  he  as- 
sumes to  exercise  a  judicial  function. 

Constitutional  Law — Validity  of  Statutes — Right  to  Question. — A 
ministerial  officer  may  not  pronounce  an  act  of  the  Legislature  un- 
constitutional and  so  disobey  it;  but  the  power  to  declare  a  statute 
invalid  belongs   exclusively  to  the  judiciary. 

Constitutional  Law— Statutes— Validity.- A  statute  will  not  be  de- 
clared unconstitutional,  unless  its  invalidity  appears  beyond  a  rea- 
sonable doubt. 

Prohibition — ControUing  Hinisteiial  Officer. — A  ministerial  officer 
who  obeys  a  statute  does  not  thereby  judicially  determine  its. valid- 
ity, and  prohibition  does  not  lie  to  prohibit  him  from  obeying  an 
invalid  statute. 

Prohibition — Partiea. — Prohibition  by  a  foreign  railroad  corpora- 
tion, made  a  defendant  in  a  state  court,  brought  against  the  court, 
plaintiff  in  the  action,  and  the  Secretary  of  State  to  prohibit  the 
Secretary  of  State  from  revoking  the  license  of  the  corporation  to 
transact  business  in  the  state,  for  removing  the  action  to  the  federal 
court,  and  the  judge  and  plaintiff  from  taking  any  steps  in  the  ac- 
tion, must  be  denied  because  of  misjoinder  of  parties. 

In  Banc.  Prohibition  by  the  State,  on  the  relation  of  the  Mis- 
souri &  North  Arkansas  Railroad  Company,  against  F.  C.  Johns- 
ton, Circuit  Judge,  and  others.    Writ  denied. 

O.  L.  Cravens,  for  relator.    Geo.  Hubbert,  for  respondents. 

Valliant,  C.  J,    Relator  prays  a  writ  of  prohibition  to  go    ' 
against  the  judge  of  the  circuit  court  of    Newton    county,    the 
Secretary  of  State,  and  Scott  Wilson. 

The  case  stated  in  the  petition  is  substantially  as  follows :  Re- 
lator is  an  Arkansas  corporation  owning  and  operating  a  railroad 
in  this  state  in  connection  with  its  railroad  in  Arkansas,  and  is 
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engaged  in  both  interstate  and  intrastate  railroad  traffic;  it  had, 
prior  to  March  13,  1907,  complied  with  the  laws  of  this  state 
prescribing  the  terms  and  conditions  on  which  a  foreign  railroa,d 
corporation  could  be  admitted  to  do  a  railroad  business  in  this 
state,  and  had  received  from  the  Secretary  of  State  a  certificate 
of  authority  to  so  transact  its  business,  and  had  been  so  engaged 
for  several  years  prior  to  the  date  mentioned  above,  and  was  so 
engaged  when  the  matters  complained  of  occurred.  The  General 
Assembly,  by  an  act  approved  March  13,  1907  (Laws  1907,  pp. 
174,  175),  declared  that  if  a  railroad  company,  chartered  under 
the  laws  of  another  state  and  admitted  to  do  business  in  this 
state,  should,  without  the  consent  of  the  other  party,  in  writ- 
ing, to  any  suit  or  proceeding  brought  by  or  against  it  in  any 
court  of  this  state,  remove  the  suit  or  proceeding  to  a  federal 
court,  or  should  institute  a  suit  or  proceeding  against  a  citizen 
of  this  state  in  a  federal  court,  the  license  or  certificate  of  au- 
thority of  the  railroad  company  to  carry  freight  or  passengers 
from  one  point  in  this  state  to  another  point  in  this  state  should 
forthwith  be  revoked  by  the  Secretary  of  State,  and  that  such 
right  should  cease,  and  the  Secretary  of  state  should  pub- 
lish such  revocation  in  a  newspaper  of  large  and  gen- 
eral circulation,  and  the  corporation  should  not  be  authorized  or 
permitted  to  do  such  business — that  is,  intrastate  business — 
for  a  period  of  five  years.  In  November,  1908,  Scott  Wilson, 
one  of  the  respondents  herein,  a  citizen  of  Missiouri, 
brought  suit  against  the  railroad  company  in  the  circuit 
court  of  Newton  county  to  recover  the  sum  of  $3,071.  The  rail- 
road company  in  due  time  and  due  form  filed  its  petition  and 
bond  for  the  removal  of  that  suit  to  the  federal  court  for  that 
district,  on  the  ground  that  it  was  a  citizen  of  Arkansas  and  the 
plaintiff  therein  was  a  citizen  of  Missouri,  and  that  he  had  re- 
fused to  give  his  consent  in  writing  to  such  removal;  that  it  is 
the  intention  of  the  Secretary  of  State  as  soon  as  the  orders  of 
removal  are  made  in  the  circuit  court  of  Newton  county,  to  pro- 
ceed to  revoke  relator's  license  and  make  publication  of  the  revo- 
cation, as  the  act  of  March  13,  1907,  requires  him  to  do,  and  that 
the  judge  of  the  Newton  circuit  court,  and  the  plaintiff  therein, 
Wilson,  threaten  and  are  about  to  take  steps  in  that  suit  to  prose- 
cute and  determine  the  same.  The  petition  avers  that  that  act 
is  unconstitutional,  being  in  violation  of  certain  provisions  of  the 
federal  Constitution  and  also  of  the  state  Constitution,  specified 
in  the  petition. 

The  prayer  of  the  petition  is  that  the  Secretary  of  State  be 
prohibited  from  revoking  relator's  license  or  certificate  of  au- 
thority above  mentioned,  and  from  attempting  to  enforce  the 
act  of  March  13,  1907,  and  that  the  judge  of  the  circuit  court  of 
Newton  county  and  Wilson,  the  plaintiff  in  the  suit  mentioned, 
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be  prohibited  from  taking  any  steps  in  that  suit,  "except  to  keep 
the  same  pending  therein  in  its  present  status." 

The  judge  for  answer  to  the  petition,  or  return  to  the  rule  to 
show  cause,  says  that  he  has  taken  no  action  in  the  suit  mentioned, 
and  will  not  do  so  until  the  further  order  of  this  court,  nor  suffer 
Wilson  to  do  so.    The  Secretary  of  State  files  a  demurrer   to 
the  petition,  the  main  points  of  which  are  that  there  is  an    im- 
proper joinder  of  complaints  or  causes  of  action,  the  matter 
complained  of  against  him  having  nothing  to  do  with  that   com- 
plained of  against  the  judge  and  Wilson,  and  that  the  writ   of 
prohibition  does  not  lie  against  a  ministerial  officer  to  prohibit 
him  performing  a  purely  ministerial  act.     He  also  files  a  motion 
to  quash  the  order,  or  rule  to  show  cause,  on  the  grounds  stated 
in  his  demurrer,  and  on  the  additional  ground  that  the  act  of  tlie 
Legislature  complained  of  does  not  purport  to  authorize    him 
to  revoke  relator's  license  until  the  circuit  court  makes   some 
order  which  in  effect  removes  the  suit  in  question  to  the  federal 
court,  whereas  the  judge  of  the  court  is  prohibited  making  any 
such  order,  and  is  required  to  hold  the  cause  in  its  present  status 
until  the  further  order  of  this  court.     Scott  Wilson  files  a  de- 
murrer and  also  a  motion  to  quash,  in  which  he  says,  in  sub- 
stance, that  there  is  no  cause  of  action  stated,  either  against 
the  judge  or  himself,  that  the  relator's  petition  for  removal  and 
bond  are  sufficient  to  authorize  a  removal  of  the  suit  to   the 
federal  court,  and  it  ought  to  be  allowed  to  go  there  and  be  de- 
termined, and  not  held  uy  in  the  circuit  court  of  Newton  county 
under  the  order  of  this  court  to  take  no  action  at  all  in  regard 
to  it. 

I. 

[1]  Since  this  proceeding  has  been  pending  in  this  court,  the 
main  question  in  the  case  has  been  decided  by  the  Supreme  Court 
of  the  United  States.  In  the  case  of  Hemdon  v.  Chicago,  R.  I. 
&  P.  R.  R.  Co.,  218  U.  S.  135,  30  Sup.  Ct.  633,  54  L.  Ed.  970, 
it  was  decided  that  the  act  of  the  General  Assembly,  approved 
March  13,  1907,  above  mentioned,  was  in  conflict  with  the  Con- 
stitution of  the  United  States,  was  void  and  of  no  effect.  In 
that  decision  we  entirely  concur.  The  danger  therefore,  which 
relator  apprehended  when  it  filed  its  petition  in  this  proceeding 
no  longer  threatens.  The  act  having  been  declared  unconstitu- 
tional, it  remains  now  for  this  court  to  decide  whether,  at  the 
time  of  fihng  the  petition  herein,  the  relator,  under  the  showing 
made  in  its  petition,  was  entitled  to  a  writ  of  prohibition.  Un- 
questionably, if  the  relator's  rights  were  threatened  under  the 
pretext  of  an  unconstitutional  act,  it  was  entitled  to  judicial 
protection  in  some  form ;  but  the  question  is.  Was  it  entitled 
to  a  writ  of  prohibition  ? 
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II. 

\\'hat  had  the  ju(^  of  the  Newton  county  circuit  court  done 
or  threatened  to  do  that  rendered  him  amenable  to  a  writ  of 
prohibition?  When  the  petition  for  the  removal  of  the  cause 
was  filed  in  his  court,  there  was  but  one  of  two  acts  the  judge 
could  do,  namely,  he  could  grant  the  petition  and  order  the 
cause  to  be  removed,  or  he  could  refuse  to  grant  it  and  hold 
the  cause  for  trial  in  his  court.  If  he  should  grant  the  petition 
and  order  the  removal,  or  express  a  purpose  to  do  so,  could 
the  petitioner  be  heard  to  complain  and  ask  that  the  judge  be 
prohibited  from  doing  the  very  thing  that  the  petition  asked 
him  to  do?  On  the  other  hand,  if  he  refused  the  petition  and 
decided  to  retain  the  cause  for  trial  in  his  own  court,  then,  if 
his  action  was  of  any  legal  effect,  the  cause  was  not  removed, 
and  the  penalty  imposed  by  the  unconstitutional  act  of  March 
13,  1907,  had  no  application.  It  was  only  in  case  the  cause 
was  removed  that  that  act,  according  to  its  purport,  was  to 
apply. 

[2]  In  passing  on  the  question  of  the  sufficiency  of  the  peti- 
tion and  bond  for  removal,  the  judge  had  nothing  to  do  with 
the  act  of  March  13.  1907;  whether  it  was  constitutional  or  not 
was  not  a  matter  for  his  consideration ;  he  was  simply  to  de- 
cide whether,  under  the  act  of  Congress,  a  sufficient  showing 
was  made  for  the  removal  of  the  cause  to  the  federal  court.  He 
had  jurisdiction  to  pass  on  that  question,  and,  even  if  he  should 
decide  it  erroneously,  there  would  be  no  case  for  a  writ  of  pro- 
hibition. 

[3]  In  point  of  law,  so  far  as  the  question  of  removal  is 
concerned,  it  is  immaterial  what  order  the  judge  might  make, 
or  that  he  make  any  order;  if  the  petition  and  bond  are  suf- 
ficient under  the  act  of  Congress,  the  mere  presenting  them  to 
the  court  removes  the  cause,  and,  if  they  are  not  sufficient,  an 
order  of  the  court  directing  the  removal  would  not  remove 
it.  That  subject  has  been  so  recently  discussed  in  an  opinion 
by  this  court  that  we  deem  it  unnecessary  to  do  more  than 
refer  to  the  case.  State  ex  rel.  v.  Mosman,  231  Mo.  474,  133 
S.  W.  38.  But,  whilst  the  act  of  Congress  does  not  require  any 
order  of  the  state  court  on  the  question,  yet,  for  the  purpose 
of  keeping  its  own  record  clear,  it  is  proper  that  the  court 
should  make  an  order,  to  be  entered  of  record,  showing  whether 
the  petition  for  removal  was  granted  or  refused.  Such  is  the 
general  practice,  and  it  is  approved.  In  this  case,  if  the  circuit 
judge  should  decide  that  the  petition  and  bond  for  removal  are 
sufficient,  he  has  a  right  to  have  an  order  to  that  effect  entered 
of  record,  and  he  cannot  be  prohibited  from  doing  so. 

The  relator  first  filed  its  petition  and  bond  for  removal  in  the 
circuit    court,   and   then,   without    waiting   for   that   court  ■  to 
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make  any  order,  either  granting  or  refusing  the  petition, 
came  to  this  court  and  filed  its  petition  praying  that  that 
court  be  prohibited  from  taking  any  steps  in  said  cause, 
"except  to  keep  the  same  pending  therein  in  its  present  status," 
and  it  was  so  ordered.  So  the  judge  is  prohibited  from  either 
granting,  or  refusing  to  grant,  the  relator's  own  petition,  and 
the  cause  is  held  in  suspense  in  that  court.  The  relator's  idea 
seemed  to  be  that  if  the  circuit  court  should  grant  the  petition 
for  removal  a  case  would  be  made  for  the  Secretary  of  State 
to  take  action  under  the  act  of  March  13,  1907;  therefore  the 
relator  took  the  rather  anomalous  course  of  asking  this  court 
to  prohibit  the  circuit  court  from  doing  the  very  thing  that  it 
had  petitioned  that  court  to  do. 

But,  all  other  considerations  aside,  the  circuit  court  had 
jurisdiction  to  pass  judgment  on  the  sufficiency  of  that  petition 
for  removal,  and  in  doing  so  the  provisions  of  the  act  of  March 
13,  1907,  in  no  sense  entered  into  the  consideration.  It  being 
a  question  within  the  jurisdiction  of  the  circuit  court,  if  its 
decision  was  right,  no  complaint  could  be  made ;  if  it  was  wrong, 
it  was  mere  error,  and  in  either  event  the  judge  was  not  amen- 
able to  the  writ  of  prohibition. 

III. 

[4]  As  to  Scott  Wilson,  the  plaintiff  in  the  suit  in  the  circuit 
court,  the'  chief  point  in  his  motion  to  quash  is  that  on  the  case 
stated  in  relator's  petition  in  this  court  a  clear  case  was  made 
for  the  removal  of  his  cause  to  the  federal  court,  yet  by  this 
proceeding  it  is  tied  up  in  the  state  circuit  court,  which  cannot 
proceed  to  trial  with  it,  and  is  withheld  from  the  federal  court, 
where  it  could  be  tried  and  determined.  There  are  other 
points  in  the  motion,  but  that  is  sufficient.  Wilson  is  not  con- 
cerned with  the  question  of  the  constitutionality  of  the  act  of 
March  13,  1907;  he  is  concerned  only  with  his  own  case  and  the 
trial  thereof,  if  trial  cannot  be  had  in  the  state  court,  then  he 
wants  it  sent  to  the  federal  court,  where  it  can  be  tried.  Counsel 
for  relator  in  his  brief  says  that,  since  no  order  of  the  Newton 
county  circuit  court  was  necessary  for  the  removal,  either  the 
relator  or  Wilson  could  have  had  a  transcript  of  the  record  in 
the  case  made  and  filed  in  the  federal  court,  and  thus  have  put 
that  court  in  possession  of  the  case.  But  the  learned  counsel 
is  mistaken  in  that.  It  is  true  no  order  of  removal  was  neces- 
sary; but  after  the  order  of  this  court,  prohibiting  the  judge 
and  Wilson  from  taking  any  step  in  the  case,  the  latter  could 
not,  without  incurring  the  risk  of  violating  that  order,  have 
moved  in  the  matter. 

But,  in  any  event,  what  has  Wilson  done  to  lay  him  liable  to 
a  writ  of  prohibition  ?  He  brought  his  suit  in  the  Newton  circuit 
court,  as  he  had  a  right  to  do,  and  that  is  all  that  he  has  done. 
His  demurrer  and  motion  to  quash  should  be  sustained. 
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IV. 
(5-7]    (a)    Can  the  writ  of  prohibition  go  against  the  Secre- 
tary of  State?     He  is  an  executive  officer;  and  if  he  should 
refuse  to  do  what  he  ought  to  do  a  mandamus  may  reach  him, 
or,  if  he  should  attempt  to  do  what  he  ought  not  do,  he  is  amen- 
able to  injunction,  but  he  is  amenable  to  a  writ  of  prohibition 
only,  if  at  all,  when  he  assumes  to  exercise  a  judicial  function. 
[8]    A  ministerial  officer  has  no  right  to   pronounce    an    act 
of    the   General  Assembly  unconstitutional   and  so  disobey   it. 
The  power  to  declare  a  statute  enacted  by  the  lawmaking  de- 
partment of  the  state  unconstitutional  is  intrusted  only  to  the 
judicial  department  of  the  state  government;  is  not  only  judicial 
in  its  character,  but  it  is  of  the  highest  judicial  character. 

[9]  Such  is  the  respect  due  to  the  authority  of  the  General 
Assembly  to  make  laws,  that  a  duly  enacted  statute  will  not  be 
declared  unconstitutional,  even  by  the  Supreme  Court,  unless  its 
invalidity  appears  beyond  a  reasonable  doubt.  Ewing  v.  Hoblit- 
zelle,  85  Mo.  64 ;  State  ex  rel.  v.  Aloe,  152  Mo.  466,  54  S.  W. 
A94,  47  L.  R.  A.  393. 

[10]  Obedience  to  the  plain  mandate  of  a  statute  by  a  min- 
isterial officer  is  in  no  sense  a  judicial  determination  or  adjudi- 
cation on  his  part  that  the  statute  is  constitutional;  he  would 
have  no  right  to  disobey  it  on  the  ground  that,  in  his  opinion, 
it  is  unconstitutional.  To  what  confusion  would  it  lead  if  every 
ministerial  officer  in  the  state  was  endowed  with  authority  or 
should  assume  authority,  to  pronounce,  in  advance  of  any  ju- 
dicial decision,  that  an  act  of  the  General  Assembly  was  uncon- 
stitutional, and  for  that  reason  he  would  disobey  it. 

In  State  v,  Douglass,  50  Mo.  593,  loc.  cit.  597,  Judge  Wagner, 
speaking  for  the  court,  quoted  with  approval  the  following  from 
a  Connecticut  decision:  "Every  law  of  the  Legislature,  how- 
ever repugnant  to  the  Constitution,  has  not  only  the  appearance 
and  semblance  of  authority,  but  the  force  of  law.  It  cannot  be 
questioned  at  the  bar  of  private  judgment,  and,  if  thought  un- 
constitutional, resisted ;  but  must  be  received  and  obeyed  as, 
to  all  intents  and  purposes,  law,  until  questioned  in  and  set 
aside  by  the  courts." 

In  considering  this  subject,  we  ought  to  keep  in  mind  the  dif- 
ference in  consequence  between  the  act  of  a  ministerial  officer 
in  obeying  the  mandate  of  a  statute  and  his  act  in  disobeying 
it.  If  he  yields  obedience  to  the  law,  it  can  never  be  said  that 
he  has  assumed  the  judicial  function  of  passing  judgment  on  its 
validity;  but,  if  he  refuse  to  obey  it  on  the  ground  that,  in  his 
opinion,  it  is  unconstitutional,  he  lays  himself  liable  to  the 
imputation  of  assuming  a  judicial  function.  There  are  many 
duties  imposed  by  various  statutes  on  the  Secretary  of  State 
which  he  is  daily  performing,  and  it  has  never  been  imputed 
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to  him  that  in  so  doing  he  has  usurped  the  functions  of  the 
courts  and  adjudged  those  statutes  to  be  in  harmony  with  the 
Constitution  of  the  United  States  and  of  the  state.  We  have 
been  referred  to  no  case  and  have  seen  none  where  it  was 
charged  that  in  yielding  obedience  to  the  law  the  ministerial 
officer  usurped  judicial  functions.  But,  if  an  officer  refuses 
obedience  to  a  statute  on  the  ground  that,  in  his  opinion,  it  is 
unconstitutional,  a  different  case  is  presented.  We  do  not  say 
that  even  then  a  writ  of  prohibition  will  go  against  him,  because 
mandamus  is  the  appropriate  remedy.  Even  in  such  case,  it 
has  been  held  by  many  courts  that  the  officer,  when  proceeded 
against  by  mandamus  to  compel  him  to  obey  the  statute,  could 
not  defend  his  conduct  of  refusal  by  pleading  the  unconsti- 
tutionality of  the  statute. 

In  a  mandamus  proceeding  against  a  county  clerk,  the  Su- 
preme Court  of  Illinois,  addressing  its  words  to  thp  offending 
officer,  said :  "The  law  under  which  this  additional  tax  was  im- 
posed had  passed  the  Legislature  under  all  the  forms  of  the 
Constitution,  and  had  received  executive  sanction,  and  became, 
by  its  own  intrinsic  force,  the  law  to  you,  to  every  other  public 
officer  in  the  state,  and  to  all  the  people.  You  assumed  the  re- 
sponsibility of  declaring  the  law  unconstitutional,  and  at  once 
determined  to  disregard  it,  to  set  up  your  own  judgment  as 
superior  to  the  expressed  will  of  the  Legislature,  asserting,  in 
fact,  an  entire  independence  thereof.  This  is  the  first  case  in 
our  judicial  history-  in  which  a  ministerial  officer  has  taken  upon 
himself  the  responsibility  of  nullifying  an  act  of  the  Legisla- 
ture for  the  better  collection  of  the  pubhc  revenue,  of  arresting 
its  operation,  of  disobeying  its  behests,  and  placing  his  own 
judgment  above  legislative  authority  expressed  in  the  form 
of  law.  *  *  *  To  allow  a  ministerial  officer  to  decide  upon 
the  validity  of  a  law  would  be  subversive  of  the  great  objects 
and  purposes  of  government,  for  if  one  such  officer  may  as- 
sume infallibility  all  other  like  officers  may  do  the  same,  and 
thus  an  end  be  put  to  civil  government,  one  of  whose  cardinal 
principles  is  subjection  to  the  laws.  *  *  *  Had  the  prop- 
erty owners,  who  were  subjected  to  this  additional  tax,  con- 
sidered the  law  imconstitutional,  they  could  in  the  proper  courts 
have  tested  the  question,  and  it  was  their  undoubted  right  to  do 
so.  Your  only  duty  was  obedience."  People  v.  Salomon,  54  111. 
39,  loc.  cit.  45,  46. 

The  Supreme  Court  of  T^uisiana,  in  a  very  elaborate  opinion, 
reviewed  many  authorities  and  decided  that  the  defendants, 
the  State  Auditor  and  State  Treasurer,  could  not,  in  a  manda- 
mus proceeding  to  compel  them  to  warrant  and  pay  certain 
claims  in  obedience  to  an  act  of  the  General  Assembly,  defend 
their  refusal  to  do  so  on  the  ground  that  the  act  of  the  Legisla- 
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ture  was  unconstitutional.  State  ex  rel.  v.  Heard,  47  La. 
Ann.  !679,  18  South.  746,  57  I^.  R.  A.  512.  In  the  concluding 
part  of  the  opinion  in  that  case,  the  court  said:  "In  mandamus 
proceedings  against  a  public  officer,  involving  the  performance 
of  official  duty,  nothing  can  be  inquired  into  but  the  question 
of  duty  on  the  face  of  the  statute  and  the  ministerial  character 
of  the  duty  he  is  charged  to  perform.  After  careful  investiga- 
tion of  the  authorities,  we  feel  fully  confirmed  in  the  correct- 
ness of  the  conclusions  we  arrived  at  in  State  ex  rel.  Nicholls  v. 
Shakespeare  [41  La.  Ann.  156,  6  South.  592],  and  other  cases, 
to  the  effect  that  executive  officers  of  the  state  government  have 
no  aiithority  to  decline  the  performance  of  purely  ministerial 
duties  which  are  imposed  upon  them  by  a  law,  on  the  ground 
that  it  contravenes  the  Constitution.  Laws  are  presumed  to  be, 
and  must  be  treated  and  acted  upon  by  subordinate  executive 
functionaries  as,  constitutional  and  legal,  until  their  unconsti- 
tutionality or  illegality  has  been  judicially  established;  for  in 
a  well-regulated  government  obedience  to  its  laws  by  executive 
officers  is  absolutely  essential  and  of  paramount  importance. 
Were  it  not  so,  the  most  inextricable  confusion  would  inevitably 
result,  and  'produce  such  collision  in  the  administration  of  pub- 
lic affairs  as  to  materially  impede  the  proper  and  necessary 
operations  of  government.'  'It  was  surely  never  intended  that 
an  executive  functionary  should  nullify  a  law  by  neglecting  or 
refusing  to  execute  it.'  The  result  of  this  conclusion  is  that 
the  respondents  are  without  right  to  urge  the  unconstitutionality 
of  the  concurrent  resolution  which  is  involved." 

The  Supreme  Court  of  Nebraska  has  held  that,  in  a  manda- 
mus suit  against  a  ministerial  officer  to  compel  him  to  perform 
a  duty  imposed  on  him  by  a  statute,  he  may  justify  his  refusal 
on  the  plea  that  the  statute  is  unconstitutional,  and  that  the 
courts  will  not  compel  a  ministerial  officer  to  obey  the  mandate 
of  an  unconstitutional  statute.  Then  the  court  says:  "But  the 
courts  themselves  will  enforce  a  statute,  unless  it  is  clearly  re- 
pugnant to  the  Constitution,  and  in  discharging  the  functions 
of  their  offices  ministerial  officers  should,  of  course,  exercise 
the  greatest  caution  on  such  questions.  A  doubt  as  to  the  valid- 
ity of  a  statute  would  not  justify  them  in  disregarding  it.  The 
peace  of  the  community,  the  orderly  conduct  of  the  government, 
require  that  only  in  clear  cases  of  unconstitutionality  should  they 
refuse  obedience  to  legislative  acts.  They  always  disregard 
them  at  their  peril;  but  when  they  do  disregard  them,  and  the 
Question  is  presented  to  the  court  as  to  whether  or  not  obe- 
dience will  be  compelled,  the  question  of  the  validity  of  the  act 
is  presented,  and  obedience  will  not  be  compelled  if  the  act  is 
unconstitutional,  because  in  that  case  it  is  no  law  and  imposes 
upon  no  one  anv  dutv."  Van  Horn  v.  State,  46  Neb.  62.  64  N. 
W.  365. 
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The  Louisiana  case  above  quoted  is  reported  also  in  47  L. 
R.  A.  512,  and  in  a  note  to  Ihat  case  the  Nebraska  case  is  also 
quoted.  In  a  very  elaborate  note  the  editor  reviews  many 
cases,  and  concludes  as  follows:  "From  the  above  decisions  it 
is  apparent  that  there  is  no  theory  which  will  reconcile  all  the 
conflict.  There  is  running  through  the  decisions,  however,  a 
thread  which  would  furnish  a  logical  and  satisfactory  rule  upon 
the  question,  if  finally  adopted.  That  is  that  statutes  are  gen- 
erally presumed  valid,  and  ministerial  officers  must  treat  them 
as  such,  until  their  invalidity  is  established;  but  that,  if  the 
nature  of  the  office  is  such  as  to  require  the  officer  to  raise  the 
question,  or  if  his  personal  interest  is  such  as  to  entitle  him  to 
do  so,  he  may  contest  the  validity  of  the  statute  in  a  mandamus 
proceeding  brought  to  enforce  it.  In  other  cases  he  must  per- 
form his  duty  as  the  statute  requires,  and  leave  those  whose 
rights  are  affected  by  it  to  take  steps  to  annul  it." 

We  have  not  quoted  from  the  above  cases  to  show  that  a 
ministerial  officer,  when  called  into  court  to  answer  for  his  re- 
fusal to  obey  the  mandate  of  a  statute,  cannot  plead  in  justi- 
fication or  excuse  for  his  refusal  that  the  statute  is  unconsti- 
tutional, for  no  such  question  is  in  this  case ;  but  we  have  cited 
those  cases  to  sustain  the  proposition  that  it  is  the  duty  of  a 
ministerial  officer  to  obey  the  statute  without  question,  and  in 
so  doing  he  is  not  arrogating  to  himself  any  judicial  function. 
There  is  no  conflict  between  any  of  the  cases  on  that  point. 

In  a  very  recent  case.  Wiles  v.  Williams,  133  S.  W.  1,  not 
yet  officially  reported,  which  was  a  mandamus  suit  against  a 
county  treasurer  to  compel  him  to  pay  a  certain  warrant  that 
had  been  issued  by  the  clerk  of  the  county  court  in  payment  of 
the  salary  of  the  plaintiff,  who  was  the  prosecuting  attorney 
of  that  county,  the  defendant  by  his  answer  stated  that  the 
statute  under  which  the  warrant  was  drawn  was  unconstitu- 
tional, and  the  point  was  raised  in  this  court  that  he  had 
no  right  to  plead  such  a  defense,  but  this  court  in  a  very  care- 
fully considered  opinion  by  Woodson,  J.,  allowed  the  defense. 
It  was  in  that  opinion  said  that,  whilst  ordinarily  to  allow  that 
defense  was  contrary  to  the  great  weight  of  auth-rities,  many 
of  which  were  arrayed  in  the  opinion,  yet  under  the  peculiar 
facts  of  that  case  the  ordinary  rule  would  be  departed  from. 
It  appeared  in  that  case  that  the  county  court  of  that  county 
had  been  admonished  that  the  statute  was  unconstitutional,  and 
had  applied  to  the  Attorney  General  for  his  opinion,  and  the 
Attornej'  General  gave  his  opinion  in  writing,  holding  that  the 
statute  was  unconstitutional,  whereupon  the  county  court  gave 
notice  thereof  to  the  county  treasurer,  and  made  an  order,  and 
caused  it  to  be  entered  on  its  record,  ordering  him  not  to  pay  the 
warrant,  and  that  if  he  did  so  he  would  not  be  allowed  credit 
for  the  same  in  his  account  with  the  county. 
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As  said  by  the  Illinois  court,  it  is  the  duty  of  the  ministerial 
officer  to  obey  the  statute  without  question,  and  if  it  impinges 
the  rights  of  any  one  who  deems  it  unconstitutional  such  an  one 
may  go  into  court  for  an  injunction  to  prevent  its  threatened 
enforcement. 

In  High  on  Ex.  Legal  Remedies  {6d  Ed.)  §  770,  it  is  said: 
"And  it  is  a  principle  of  universal  application,  and  one  which 
lies  at  the  very  foundation  of  the  law  of  prohiWtion,  that  the 
jurisdiction  is  strictly  confined  to  cases  where  no  other  remedy 
exists,  and  it  is  always  a  sufficient  reason  for  withholdii^  the 
writ  that  the  party  ag^ieved  has  another  and  complete  remedy 
at  law." 

The  case  of  Hemdon  v.  Railroad,  218  U.  S.  135,  30  Sup.  Ct. 
633,  54  L.  Ed.  970,  which  is  the  case  hereinabove  referred  to, 
in  which  it  was  held  by  the  United  States  Supreme  Court  that 
the  act  of  March  13,  1907,  was  unconstitutional,  was  a  suit 
brought  1^  the  railroad  company  in  a'  United  States  Circuit 
Court  against  Hemdon,  the  prosecuting  attorney  of  Clin- 
ton county,  and  John  E.  Swanger,  the  then  Secretary  of 
State,  wherein  it  was  alleged  that  the  then  Secretary  of  State 
had  threatened  to  do  just  what  the  petition  in  the  case  at  bar 
says  the  present  Secretary  of  State  threatens  to  do — that  is, 
obey  the  statute — and  on  that  statement  the  injunction  was 
issued.  The  statute  in  question  was  aimed,  not  only  against 
the  removal  of  a  cause  to  a  federal  court,  but  also  against  the 
bringing  of  a  suit  in  a  federal  court,  and  the  consequence  in 
each  case  was  the  same.  It  never  occurred  to  any  one  in  that 
case  to  say  that  the  then  Secretary  of  State,  by  purposing  to 
obey  the  statute,  was  assuming  to  exercise  a  Judicial  function, 
or  that  the  statute  essayed  to  confer  judicial  authority  on  him, 
or  that  a  writ  of  prohibition  could  go  against  him. 

fll]  (b)  In  the  case  at  bar  there  is  no  connection  between  the 
action  that  the  circuit  court  of  Newton  county  might  have  taken 
in  reference  to  the  petition  for  removal  of  the  Scott  Wilson  suit 
to  the  federal  court,  and  the  action  that  the  Secretary  of  State 
might  have  taken  in  case  the  removal  had  been  ordered,  as,  for 
example,  like  the  action  of  a  sheriff  in  executing  the  order  of 
a  court.  The  court  had  nothing  to  do  with  the  consequence  that 
might  result  from  its  order  directing  a  removal  of  the  cause  to 
the  federal  court;  it  had  nothing,  in  that  respect,  to  do  with  the 
Missouri  statute  in  question ;  it  could  look  only  to  the  act  of 
Congress ;  it  would  not  in  such  case  give  any  order  to  the  Secre- 
tary of  State;  and,  on  the  other  hand,  if  because  of  the  removal 
the  officer  had  undertaken  to  revoke  the  relator's  license, 
it  would  in  no  sense  be  in  obedience  to  the  order  of  the  court, 
but  to  that  of  the  mandate  of  the  statute.  Take  the  converse 
of  the  proposition.     If,  after  the  order  of  removal,  the  officer 
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refused  to  revoke  the  relator's  license,  could  he  be  brought  be- 
fore that  court  on  a  charge  of  disobedience  of  its  order? 

It  was  a  misjoinder  of  parties  to  unite  the  supposed  cause 
of  action  against  the  judge  with  that  against  the  Secretary  of 
State  in  the  same  petition. 

The  writ  of  prohibition  is  denied. 


City  of  St.  Paul  v.  St.  Paul  Ciry  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  5,  1911.) 

1130  N.  W.  Rep.  1108.] 

Street  Railroads — Regulatioiis — Requiring  Sprinkling  of  Streets. — 
Under  the  provisions  of  section  61,  City  Charter,  which  is  a  grant 
of  power  to  make  all  regulations  which  may  be  necessary  or  expedi- 
ent for  the  preservation  of  health  and  the  suppression  of  disease, 
the  common  council  of  the  city  of  St.  Paul  have  authority  to  take 
such  reasonable  measures  as  may  be  necessary  to  regulate  the  rais- 
ing of  dust  by  the  operation  of  street  cars  in  the  city  streets. 

Street  Railroads — Regulations — Requiring  Street  Car  Company  to 
Sprinkle  Streets. — The  common  council  is  not  limited,  in  reference 
to  dust  raised  in  the  operation  of  appellant's  cars,  to  the  provisions 
of  Ordinance  No.  1227,  which  provides  for  the  cleaning  of  that  part 
of  the   streets  occupied  by  its  tracks. 

Street  Railroads — Regulations — Prevention  of  Raising  of  Dust  bjr 
Street  Cars. — It  is  within  the  power  of  the  common  council  to  re- 
quire the  operators  of  street  cars  to  take  reasonable  measures  to 
protect  the  passengers  from  dust  raised  by  the  cars,  without  regard 
to  the  benefits  which  may  or  may  not  result  to  the  residents  along 
the  streets. 

Street  Railroads — Regulations — Requiring  Sprinkling  of  Streets. — 
It  is  no  defense  to  the  enforcement  of  reasonable  regulations  by  the 
use  of  water  to  prevent  street  cars  from  raising  dust  that  there  might 
be  created  a  monopoly  as  to  water,  that  oil  would  be  a  more  effi- 
cient agent,  or  that  the  installation  and  maintenance  of  an  adequate 
sprinkling  system  would  be  expensive. 

Street  Railroads — Regulations — Requiring  Sprinkling  of  Tracks. — 
An  ordinance  providing  "that  each  and  every  person,  company  or 
corporation,  operating  any  street  car  •  •  •  lines  within  the  city 
of  St.  Paul,  Minnesota,  shall  water,  their  tracks  so  as  to  effectually 
keep  the  dust  laid  on  the  same  while  the  cars  are  in  operation;  Pro- 
vided, however,  such  watering  shall  not  be  done  when  the  tempera- 
ture is  at  or  below  the  freezing  point" — is  not  unreasonable,  in  that 
it  requires  the  (racks  to  be  watered  during  the  winter  season,  when 
the  temperature  is  above  freezing  point. 

(Syllabus  by  the  Court.) 


,,  Google 


Vol  42  R  R  R— Voi.  65  Am  &  Eng  R  Cas  N  S  31 

City  of  St.  Paul  v.  St.  Paul  City  Ry.  Co 

Appeal  from  Municipal  Court  of  St.  Paul ;  John  W.  Finehout, 
Judge. 

The  St,  Paul  City  Railway  Company  was  convicted  of  violat- 
ing an  ordinance  of  the  City  of  St.  Paul,  and  it  appeals.  Af- 
firmed. 

bf.  M.  Thygeson,  for  appellant. 

0.  H.  O'Neill,  for  respondent. 

Lewis,  J.  On  the  28th  of  October,  1909,  the  common  coun- 
cil of  the  city  of  St.  Paul  passed  the  following  ordinance: 
"That  each  and  every  person,  company  or  corporation,  operat- 
ing any  street  car  line  or  lines  within  the  city  of  St.  Paul, 
Minnesota,  shall  water  their  tracks  so  as  to  effectually  keep 
the  dust  laid  on  the  same  while  cars  are  in  operation:  Pro- 
vided, however,  such  watering  shall  not  be  done  when  the  tem- 
perature is  at  or  below  the  freezing  point,"  The  penalty  for 
each  offense  is  a  fine  of  $100,  or  imprisonment  for  30  days. 

Appellant  company  was  convicted  of  violating  this  ordinance, 
upon  a  complaint  which  charged  that  it  failed  and  neglected  to 
water  its  tracks  upon  Front  street,  between  North  Grotto  street 
and  North  Chatsworth  street,  on  the  26th  day  of  May,  1910, 
the  temperature  not  then  being  below  the  freezing  point;  ap- 
pellant's cars  then  and  there  causing  large  volumes  of  dust  to 
arise  from  its  tracks,  and  the  watering  thereof  being  necessary 
to  effectively  keep  the  dust  laid  thereon.  The  appeal  calls  for 
a  consideration  of  the  legislative  power  vested  in  the  common 
council  and  the  reasonableness  of  the  ordinance. 

1.  Appellant  acquired  the  right  to  occupy  the  streets  of  the 
city  in  1889  under  Ordinance  No.  1227,  which  among  other 
things  provided : 

"Sec.  9.  The  St.  Paul  City  Railway  Company  shall  at  all 
times  keep  so  much  of  the  streets  occupied  by  said  lines  of  rail- 
way as  may  lie  between  the  lines  of  double  tracks,  and  for  a 
space  of  two  feet  outside  of  the  track  or  tracks,  cleaned  and  in 
good  repair,  and  shall  cause  the  snow  to  be  removed  so  as  to  af- 
ford a  safe  and  unobstructed  passageway  for  sleighs  and  wagons 
within  twenty-four  hours  of  the  snowfall  in  each  instance,  and 
the  repairs  and  removal  of  the  snow  shall  be  done  to  the  satis- 
faction of  the  common  council,  or  such  person  or  persons  as 
may  have  the  supervision  of  the  streets  of  the  city  of  St.  Paul, 
and  at  the  cost  and  expense  of  said  company,  and  in  case  of 
failure  to  comply  with  the  above  provisions,  the  city  enpneer 
shall  cause  such  snow  to  be  removed  and  the  track  kept  in  re- 
pair as  aforesaid,  and  the  expense  thereof  shall  be  charged  to 
and  collected  from  said  St.  Paul  City  Railway  Company." 

If  we  understand  appellant's  argument,  it  is  that  Ordinance 
No.  1227  is  in  the  nature  of  a  contract  which  requires  the  com- 
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pany  to  clean  that  portion  of  the  streets  occupied  by  its  tracks, 
but  not  to  spinkle  them ;  that  the  contract  to  clean  is  only  in 
conjunction  with  the  city,  where  the  entire  street  or  streets  are 
cleaned,  from  curb  to  curb;  that  there  are  21  miles  of  streets 
within  the  city,  occupied  by  appellant's  tracks,  which  the  city 
does  not  attempt  to  clean,  including  Front  street,  and  therefore 
there  was  no  authority  in  the  council  to  require  the  company 
to  sprinkle  the  portion  of  the  streets  occupied  by  it  in  such  dis- 
tricts. The  evidence  was  conclusive  that  the  only  effective  and 
practical  way  to  rid  the  paved  streets  of  dust  in  the  congested 
parts  of  the  city  was  by  flushing  them  completely.  It  is  also 
quite  apparent  that  it  would  be  a  heavy  burden  on  the  city  and 
of  doubtful  practicability  to  flush  or  wash  those  streets,  paved 
or  unpaved,  which  are  in  the  outlying  districts.  It  does  not  fol- 
low that,  because  it  may  be  deemed  impracticable  to  clean  all 
of  the  streets  occupied  by  appellant's  tracks,  the  city  does  not 
have  the  power  to  take  reasonable  steps  to  prevent  dust  from 
being  raised  by  the  operation  of  appellant's  cars  in  the  sparsely 
settled  or  nonresident  districts, 

[1,  2]  Ordinance  No.  1227  was  not  intended  to  embrace  the 
entire  subject,  and  this  leads  to  an  inquiry  whether  the  com- 
mon council  was  vested  with  authority  from  some  other  source 
to  legislate  upon  the  subject.  Under  the  grant  of  power  in  the 
city  charter  in  force  October  28,  1909,  the  common  council  was 
vested  with  authority  (section  61)  "to  prevent,  prohibit,  re- 
move and  abate  any  nuisance  injurious  to  the  public  health  or 
safety,  and  to  do  all  acts  and  make  all  regulations  which  may 
be  necessary  or  expedient  for  the  preservation  of  health  and 
the  suppression  of  disease.     *     •     *     " 

According  to  the  undisputed  evidence,  and  it  is  a  matter  of 
common  knowledge,  the  dust  and  filth  which  accumulates  on 
the  streets  is  laden  with  disease  germs,  and,  when  caused  to 
float  through  the  air,  is  a  menace  to  the  public  health.  The 
extent  of  the  danger  varies  according  to  the  density  of  the  popu- 
lation and  amount  of  traffic.  It  is  less  in  the  outlying  districts 
than  in  the  business  centers ;  but  reasonable  regulations  with 
respect  to  it  are  as  clearly  within  the  legislative  power  of  the 
city  council  as  the  regulation  of  the  smoke  nuisance  (City  v. 
Haugbro,  93  Minn,  59.  100  N.  W.  470.  66  I,.  R.  A.  441.  106 
Am.  St,  Rep.  427),  dealers  in  meats  (State  v.  McMahon,  62 
Minn.  110,  64  N.  W.  92),  and  the  control  of  scavengers  (State 
V.  McMahon,  69  Minn.  265,  72  N.  W.  79,  38  L.  R.  A.  675). 

[5]  2.  Is  the  ordinance  reasonable?  It  requires  that  all 
street  car  tracks  be  watered,  so  as  to  keep  the  dust  laid  on  the 
same  while  cars  are  in  operation.  This  means  all  of  the  tracks 
of  appellant  company,  wherever  situated,  within  the  corporate 
limits ;  the  uninhabited  portion,  as  well  as  the  business  centers 
and  the  residence  districts.     The  ordinance  makes  no  exception 
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as  to  time.  The  tracks  must  be  kept  watered  effectively  day 
and  night,  provided  cars  are  operated  and  their  operation  raises 
dust.  No  account  is  taken  of  the  seasons.  It  covers  summer 
and  winter,  with  the  single  exception  that  it  shall  not  be  re- 
quired when  the  temperature  is  at  or  below  the  freezing  point. 

[4]  Several  objections  urged  by  appellant  are  untenable, 
and  need  not  be  noticed  at  length.  The  water  board  has  a  mo- 
nopoly of  the  water  supply,  and  would  establish  exorbitant  rates 
if  appellant  were  forced  to  establish  a  car  sprinkling  system, 
does  not  appear  from  the  record.  That  the  installation  and 
maintenance  of  such  a  system  would  be  expensive  is  in  itself 
no  defense,  since  it  does  not  appear  that  it  would  be  so  expen- 
sive as  to  be  prohibitive.  That  the  use  of  oil  would  be  more  last- 
ing and  effective  may  be,  and  probably  is,  true.  But  there  is 
nothing  in  the  record  to  indicate  that  the  council  designated 
water  arbitrarily.  If  experience  has  shown  that  oil  is  a  more 
efficient  and  more  economical  agent  with  which  to  accomplish 
the  desired  result,  it  is  to  be  supposed  that  reasonable  men  will 
consent  to  its  substitution  for  water  under  proper  regulations. 
However  that  may  be,  the  ordinance  cannot  be  condemned  be- 
cause the  ordinary'  method  of  laying  dust  with  water  was  speci- 
fied instead  of  oil. 

It  may  be  profitable  to  refer  to  some  of  the  cases  on  this  sub- 
ject. In  State  v.  Canal  &  Claiborne  Railroad  Co.,  50  La.  Ann. 
1189.  24  South.  265.  56  L.  R.  A.  287,  decided  in  1898.  the  or- 
dinance was  similar  to  this — with  the  exception  of  the  proviso. 
Some  of  the  reasons  now  advanced  why  the  ordinance  cannot 
reasonably  be  complied  with  were  not  discussed  in  the  opinion. 
The  principal  objections  submitted  and  considered  were  that  the 
ordinance  was  unreasonable,  because  it  discriminated  in  favor 
of  the  other  vehicles  responsible  for  bringing  the  dust  upon  the 
streets:  that  it  was  unequal,  and  not  uniform,  transferred  a 
public  burden  to  a  private  person,  resulted  in  taking  private 
property  without  just  compensation  and  without  due  process 
of  law,  and  was  an  impairment  of  its  contract  rights  under  the 
federal  Constitution.  As  we  understand  the  record,  the  or- 
dinance was  violated  by  a  failure  to  water  the  tracks  in  the 
populous  part  of  the  city  of  New  Orleans,  and  the  question  of 
unnecessary  hardship  involved  by  requiring  all  tracks  to  be 
watered  so  as  to  keep  the  dust  laid,  wherever  situated,  regardless 
of  time,  season,  or  amount  of  traffic,  or  number  of  residents 
along  the  streets,  was  not  considered. 

The  decision  in  City  &  Suburban  Ry,  Co.  v.  Mayor  of  Sa- 
vannah, 77  Ga.  731,  4  Am.  St.  Rep.  106,  was  rendered  in  1886, 
before  electric  railways  were  installed,  and  the  report  of  the 
case  is  meager.  The  question  of  its  unreasonableness,  if  en- 
forced in  the  uninhabited  portion  of  the  city,  was  not  discussed, 
and  its  impartiality  was  sustained,  upon  the  ground  that  it  was 
41  R  R  R— 3 
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for  the  benefit  of  the  occupants  of  houses  along  the  street  where 
the  cars  were  operated.  Of  course,  the  difficulty  to  be  encoun- 
tered in  the  winter  was  not  involved.  We  consider  the  case 
authority,  however,  upon  the  general  proposition  that  the  su1>- 
ject  is  within  the  general  police  powers  conferred  on  municipal- 
ities to  preserve  the  public  health  and  comfort.  Dillon,  Munic- 
ipal Corporations  (4th  Ed.)  §  721.  See,  also,  State  v.  Mil- 
waukee Electric  Ry.  Co.  (Wis.)  129  N.  W.  623. 

The  only  other  case  involving  this  particular  subject,  which 
we  have  discovered,  is  the  following:  In  1896  the  district 
court  of  Delaware,  Pa.,  held  valid  an  ordinance  of  the  city  of 
Chester  requiring  street  railways  to  sprinkle  that  portion  of  the 
street  occupied  by  them.  Chester  v.  Chester  Traction  Co.,  5 
Pa.  Dist.  R.  609.  The  decision  was  reversed  in  the  superior 
court,  and  is  reported  in  40  Wkly.  Notes  Cas.  (Pa.)  183.  The 
ordinance  required  every  railway  company  occupying  any  street 
to  cause  the  same  to  be  sprinkled  for  the  distance  of  3  feet  6 
inches  each  way  from  the  center  of  the  tracks,  so  that  no  dust 
would  be  raised  by  a  passing  car.  It  was  held  to  be  unreason- 
able, on  the  ground  that  no  distinction  was  made  between  sum- 
mer and  winter,  and  that  sprinkling  a  7-foot  strip  in  the  winter 
would  amount  to  a  nuisance.  An  ordinance  may  be  valid  when 
applied  to  conditions  existing  in  the  thickly  settled  part  of  the 
city,  but  invalid  with  reference  to  the  suburban  or  semi-subur- 
ban districts.  Evison  v.  Chicago,  St.  P.,  M.  &  O.  Rv.  Co.,  45 
Minn.  370,  48  N.  W.  6,  11  L.  R.  A.  434.  with  reference  to  the 
speed  of  trains;  Corrigan  v.  Gage,  68  Mo.  541,  where  it  was 
held  that  tbe  ordinance  requiring  the  construction  of  a  sidewalk 
in  an  uninhabited  portion  of  the  city  was  oppressive  and  un- 
necessary; and  City  of  Shelbyville  v.  Cleveland,  etc.,  Ry.  Co., 
146  Ind.  66,  44  N.  E.  929;  Cleveland,  etc.,  Ry.  Co.,  v.  City  of 
Connersville,  147  Ind.  277,  46  N.  E.  579,  37  L.  R.  A.  175,  62 
Am.  St.  Rep.  418,  with  respect  to  maintaining  lights  at  all  hours 
at  crossings,  without  regard  to  the  necessity  thereof  for  the 
security  of  the  public. 

Front  street  runs  from  Como  avenue  to  Chatsworth  street,  and 
is  about  Syi  miles  from  the  business  center  of  the  city.  There 
are  no  houses  on  one  side  and  but  few  on  the  other  side  of  the 
street.  The  city  had  not  taken  any  steps  to  sprinkle  or  keep  the 
dust  laid  in  the  streets  in  that  part  of  the  city,  and  it  was  shown 
that  the  dust  raised  by  the  car  entered  the  interior  of  the  car  to 
the  great  discomfort  of  the  passengers. 

[3]  Although  similar  regulations  have  generally  been  sus- 
tained, on  the  ground  that  the  dust  raised  by  the  cars  was  a  men- 
ace to  residents  and  travelers  along  the  streets,  we  are  of  the 
opinion  that  the  ordinance  is  not  unreasonable  in  its  application 
to  the  nonresident  districts.     The  health  and  comfort  of  those 
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riding  in  the  cars  is  quite  as  important  as  of  those  who  reside  or 
travel  in  the  vicinity.  The  installation  and  maintenance  of  ap- 
paratus to  sprinkle  the  tracks  in  the  uninhabited  portions  of  the 
city  may  seem  unnecessary  and  burdensome,  especially  where 
travel  is  light;  but  it  has  not  been  made  to  appear  that  the  re-. 
cjuirement  cannot  be  complied  with  in  those  localities  as  effect- 
ively for  the  benefit  of  the  passengers  as  in  the  residence  streets. 
The  exti^  expense  for  water  and  the  distance  to  be  covered  may 
entai!  some  extra  expense ;  but  it  has  not  been  made  to  appear 
that  the  burden  will  be  unreasonable. 

A  majority  of  the  court  are  of  the  opinion  that,  under  the 
proviso  contained  in  section  1,  directing  that  "such  watering  shall 
not  be  done  when  the  temperature  is  at  or  below  the  freezing 
point,"  the  company  are  not  required  to  put  water  on  the  streets 
during  those  periods  when,  because  of  the  prevailing  or  reason- 
ably expected  temperature,  water  put  on  the  streets  would  be 
likely  to  freeze  before  it  was  absorbed  or  evaporated,  and  that 
the  ordinance  can  therefore  be  complied  with  by  the  company ; 
that  the  ordinance  is  intended  to  require  a  practical  operation  of 
sprinkling  by  water  that  will  not  result  in  the  freezing  of  the  wet 
street  surface,  and  the  company  cannot  be  held  to  have  violated 
the  ordinance  unless  it  fails  to  water  the  streets  during  those  pe- 
riods when  it  can  reasonably  be  anticipated  that  sprinkling  with 
water  is  reasonably  and  clearly  practicable,  without  a  resulting 
frozen  condition  of  the  street  surfaces,  having  reference  to  the 
known  usual  range  of  temperature  in  this  locality;  that  the  com- 
pany cannot  complain  of  the  uncertainty  as  to  freezing,  because 
it  is  given  a  corresponding  latitude  in  determining  whether  water 
should  be  put  upon  the  streets ;  and  that,  if  the  city  desires  to  re- 
move such  latitude  in  the  obligation  placed  on  the  company,  it 
must  do  so  by  making  the  requirement  of  the  ordinance  more 
definite. 

AflSrmed 


,,  Google 


36  \'oi,  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  X  S 

BuNi£Y  I".  Atlantic  Coast  Line'R.  Co. 

(Supreme  Court  of  North  Carolina,  May  3,  1911.) 

[71  S.  E,  Rep.  87.J 

Evidence — O^Mnion  Evidence — Admissibility. — In  the  absence  of  a 
finding  or  admission  that  a  witness  is  an  expert,  the  exclusion  ot  a 
question  calling  for  expert  testimony  is  not  erroneous. 

Evidence— Opinion  Evidence— Subject- Hatter. — The    opinion    of   a 

witness,  not  present  at  the  accident,  is  not  admissible  as  to  what 
would  have  been  the  eflecC  on  a  train  and  its  engineer,  if  the  latter 
had  only  been  running  six  miles  an  hour,  as  the  rules  required,  when 
he  ran  into  a  train  slowly  moving  in  the  same  direction,  trying  to 
get   out   of  the   way;   the  jury   being  equally   competent   to   form    an 

Appeal  and  Error^Exclu«on  ot  Evidence — Harmless  Enoc — Bur- 
den of  Showing  Prejudice. — A  party  complaining  of  the  exclusion  of 
3  question  asked  a  witness,  who  does  not  show  what  the  answer 
would  have  been,  does  not  show  that  he  was  prejudiced. 

Master  and  Servant^Injury  to  Servant — Contributory  Negligence 
— Instructions.* — In  an  action  for  the  death  of  a  servant,  requested 
instructions  submitting  the  issue  of  decedent's  contributory  negli- 
gence are  properly  modified  by  adding  the  clement  that  the  acts  re- 
lied on  to  show  contributory  negligence  must  have  been  the  proxi- 
mate cause  of  his  death. 

Master  and  Ser van t^In jury  to  Servant — Contributory  Neeligence 
— Issues-t — A  defendant,  in  an  action  for  the  negligent  death  of  a 
servant,  must  allege  and  prove  contributory  negligence,  and  in- 
structions on"  contributory  negligence  must  be  limited  to  the  facts 
alleged  and  proved. 

Master  and  Servant — Injury  to  Servant — Question  for  Jury. — 
Where,  in  an  action  for  the  death  of  an  engineer  running  into  an 
open  switch  and  colliding  with  a  train,  the  evidence  showed  that  the 
injury  occurred  in  the  nighttime  in  a  railroad  yard  where  there  were 
numerous  tracks  and  switches,  the  question  whether  by  ordinary 
care  decedent  could  have  discovered  the  absence  of  any  light  at 
the  switch  in  time  to  have  stopped  the  train  was  for  the  jury. 

*For  the  authorities  in  this  series  on  the  question  whether  con- 
tributory negligence  must  have  been,  in  order  to  bar  recovery,  the 
proximate  cause  of  the  injury  sued  for,  see  last  foot-note  of  Basler 
V.  Sacramento  Gas,  etc.,  Co,  (Cal),  38  R.  R.  R.  554,  61  Am.  &  Eng. 
R.  Cas.,   N.  S.,   554. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  necessity 
of  pleading  contributory  negligence,  see  first  foot-note  of  Chicago 
B.  &  Q.  R.  Co.  V.  Cook  (Wyo.),  33  R.  R.  R.  530,  56  Am.  &  Eng.  R. 
Cas.,   N.  S.,  530. 

For  the  authorities  in  this  series 
proving    contributory    negligence. 


D,g,t7cdb/GOOgIC 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S  37 

Boney  v.  Atlantic  Coast  Line  R.  Co 
UastCT  md  Servant — Injnry  to  Servant — Negligence — ContribU' 
toty  NegUgenceJ— An  engineer  running  a  first-class  train  on  the 
main  line  may  assume  that  the  company  has  performed  its  duty  t.> 
bave  the  track  through  its  yard  clear  five  minutes  before  his  train 
reaches  a  switch,  and  that  if  there  is  dang-er  that  it  will  turn  the 
danger  signal  to  the  main  line,  and  whether  such  an  engineer,  who 
knew  that  there  was  no  light  at  a  switch  and  who  did  not  stop  his 
train,  failed  to  exercise  ordinary  care  was  for  the  jury. 

Haster  and  Servant — Injury  to  Servant — Contributory  Neg- 
figence-S— The  negligence  of  a  servant  is  not  contributory  negligence 
defeating  an  action  for  his  death,  unless  it  is  the  cause  of  the  acci- 
dent, or  nnless  the  master,  by  the  exercise  of  ordinary  care,  could 
not  have  averted  the  injury,  notwithstanding  the  servant's  negli- 
gence. 

Haater  and  Servant — Injnry  to  Servant — Contributory  Negligence 
—Proximate  Cause — Where,  in  an  action  tor  the  death  of  an  engi-  . 
neer  running  into  an  open  switch  and  colliding  with  another  train, 
the  evidence  showed  that  an  employee  was  at  the  switch  and  knew 
it  was  broken  when  decedent's  train  was  1'/^  miles  distant,  that  the 
employee  could  have  turned  the  red  light  to  the  main  line,  but 
failed  to  do  so,  and  that  if  he  had  done  so  the  engineer  could  have 
seen  it  in  time  to  have  stopped  the  train,  that  the  rules  of  the  com- 
pany provided  that  the  absence  of  any  light  at  a  switch  was  notice 
of  danger,  and  thai  the  engineer  did  not  regard  the  rule,  there  was 
evidence  from  which  it  might  be  found  that  the  negligent  failure  to 
display  the  red  light  at  the  switch  was  the  proximate  cause  of  the 

Seattle,  etc..  R.  Co.  (Wash.),  38  K.  R.  K.  339,  61  Am.  &  Eng.  R.  Gas., 
-V.  S.,  229;  first  foot-note  of  Danskin  i..  Pennsylvania  R.  Co.  (N.  J.), 
37  R.  H,  K,  414,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  414;  last  paragraph 
of  first  fool-note  of  Illinois  Cent.  R.  Co.  v.  O'Neill  (C.  C.  A.),  37 
R.  R.  R.  9B.  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  employee  to  assume  that  his  master  or  the  latter's  rep- 
resentative has  or  will  perform  its  duties  to  him,  see  third  foot- 
note of  Hardy  v.  Chicago,  etc.,  Ry.  Co.  (Iowa).  38  R.  R.  R.  763, 
SI  Am.  &  Eng.  R.  Cas..  N.  S.,  763;  last  paragraph  of  first  foot-note 
of  Korah  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  3B  R,  R.  R.  493.  61  Am. 
*  Eng.  R.  Cas.,  N.  S.,  493;  seventeenth  head-note  of  Grand  Trunk 
W.  Ry.  Co.  V.  Poole  (Ind,),  38  R.  R.  R.  477.  61  Am.  &  Eng.  R.  Cas., 
-V,  S.,  477;  third  foot-note  of  Long  Pole  Lumber  Co,  v.  Gross  (C. 
C-  A)  37  R-  R.  R-  669,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  669;  foot- 
note of  Jledniond  v.  Quincy.  etc..  R.  Co.  (Mo.),  37  R.  R,  R.  283, 
M  Am.  &  Eng.    R-  Cas.,  N,  S.,  883. 

fSee  last  paraRraph  of  foot-note  of  Pratt  v.  Southern  Ry.  Co. 
(.Ml)  35  R.  R.  K-  751,  58  Am.  &  Eng.  R.  Cas.,  N.  S„  7S1;  last  par- 
jimpfi  of  foot-note  of  Bowen  v,  Pennsylvania  R.  Co.  (Pa.).  29  R. 
R  B  «1  «  Am-  &  Eng.  R.  Cas.,  N,  S.,  463;  last  foot-note  of  Nash- 
ral(,'ctc,'Ry.  C*^  ^-  "^y"  (Tenn.),  S6  R.  R.  R.  387.  49  Am.  &  Eng. 
^utwVfot^note  of  Chesapeake  &  O.  R.  Cc.v.  Lang  (Ky.),  36 
lit 630%^    An,.  &  Eng.  R.  Cas..  N.  S..  630. 
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accident,  notwithstanding  the  absence  of  any  light  at  the  switch, 
and  the  engineer's  failure  to  consider  that  fact  as  notice  of  danger, 
warranting  the  refusal  of  an  instruction  that  disobedience  of  the 
rules  would  be  contributory  negligence  barring  recovery  for  the  en- 
gineer's death. 

Nci^gence — Contribntory  Negllgetice — Burden  of  Proof. — One  re- 
lying on  contributory  negligence  must  prove  facts  from  which  the 
inference  of  contributory  negligence  must  be  drawn  by  men  of  or- 

Maftter  and  Servant— Injury  to  Servant — NegUgence — Res  Ipsa 
Loquitur.  II —That  an  engineer  ran  his  train  into  an  open  switch  and 
collided  with  another  train  raised  a  presumption  of  actionable  iveg- 
ligence  of  the  railway  company,  justifying  tlie  jury  in  finding  negli- 
gence, unless  satisfied  on  all  the  evidence  that  there  was  none. 

Haater  and  Servant —  Contribatory  Negligence  —  Last  Clear 
.Chance. — Where  there  is  evidence  that,  though  a  servant  was  negli- 
gent, the  master  had  the  last  clear  chance  to  avoid  injuring  him, 
the  court  must  submit  the  issue  of  liability  of  the  master  on  the 
theory  of  last  clear  chance. 

Master  aiLd  Servant — Injury  to  Servant — Negligence. — In  an  ac- 
tion for  the  death  of  an  engineer  running  his  train  into  an  open 
switch  and  colliding  with  another  train,  evidence  held  to  justify  a 
finding  of  actionable  negligence. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence. 
— In  an  action  for  the  death  of  an  engineer  running  his  train  into 
an  open  switch  and  colliding  with  another  train,  evidence  held  to 
justify  a  finding  that  the  light  giving  notice  of  safety  was  turned 
on  the  main  line,  so  that  the  rule  of  the  company  that  the  absence 
of  a  light  must  be  regarded  as  a  stop  signal  did  not  affect  the  right 
of   recovery. 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Duplin  County ;  Whedbee,  Judge. 

Action  by  E.  Boney,  administrator  of  G.  W.  Boney,  deceased, 
against  the  Atlantic  Coast  Line  Railroad  Company.  From  a 
jutonent  for  plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  the  killing  of  the 
plaintiff's  intestate  by  the  defendant. 

The  plaintiff  alleges  that  his  intestate,  G.  W.  Boney,  was  in 
the  employment  of  the  defendant  as  engineer,  and  that  he  was 
killed  on  the  main  line  of  the  defendant  near  South  Rocky 
Mount,  while  on  duty,  at  2:30  o'clock,  a.  m.  of  November  6, 

llSee  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Ramsey  (Ark.), 
38  R.  R.  R.  787,  01  Am.  &  Eng.  R.  Cas..  N.  S..  787;  second  head- 
note  of  Finch  I'.  Atlanta  &  C.  A.  L.  Ry.  (S.  C),  38  R.  R.  R.  758, 
61  Am.  &  Eng.  R.  Cas..  N.  S-.  7S8;  first  head-note  of  Midland  Val- 
ley R.  Co.  V.  Fulgham  (C.  C.  A.).  38  R.  R.  R.  458.  01  Am.  &  Eng. 
R.  Cas..  N,  S.,  438. 
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1907,  by  running  into  an  open  switch  and  coming  in  collision  with 
uiother  train.  The  plaintiff  alleges  various  acts  of  negligence  on 
the  part  of  the  defendant.  The  defendant  denies  that  it  was  neg- 
ligent, but  admits  that  the  intestate  was  killed  while  on  duty  in 
the  manner  alleged. 

The  defendant  also  pleads  contributory  negligence  as  follows : 
For  a  further  defense: 

First.  That  the  plaintiff's  intestate  was  a  locomotive  engineer, 
and  at  the  time  of  his  death  was  engineer  on  a  passenger  train 
running  from  Florence,  S.  C,  to  Rocky  Mount  and  beyond; 
that  the  printed  schedule  containing  the  time-table  of  the  defend- 
ant's different  trains,  and  also  the  rules  and  regulations  to  be  ob- 
served hy  conductors  and  engineers  running  their  several  trains, 
are  furnished  when  issued  to  all  of  its  conductors  and  Engineers ; 
that  the  time-table  and  schedule  which  was  in  force  and  effect 
at  the  time  mentioned  in  the  complaint  was  numbered  10  and 
went  into  effect  September  15,  1907,  at  one  minute  past  12  a.  m, ; 
that  this  schedule  or  time-table  contained  the  following  rules  and 
regulations:  "All  trains  passing  through  Rock  Mount  and 
South  Rocky  Mount  will  approach  passenger  station  at  Rocky 
Mount,  N.  &  C.  main  line  crossover,  crossover  at  Bassett  street 
telegraph  office.  South  Rocky  Mount  and  middle  yard  crossover, 
under  full  control,  expecting  to  find  tracks  occupied.  Trains 
will  not  exceed  six  miles  per  hour  passing  these  points."  That 
the  collision  mentioned  in  the  complaint  happened  at  one  of  the 
points  mentioned  in  the  said  rules  above  quoted.  A  copy  of 
this  schedule  containing  the  said  rules  and  regulations  was  duly 
given  and  furnished  to  the  plaintiff's  intestate  at  the  time  or  be- 
fore the  said  schedule  and  regulations  and  "rules  went  Into  effect, 
and  it  was  his  supreme  duty  to  inform  himself  of  all  rules  and 
regulations  and  the  time-table  applying  to  his  district,  and  in 
particular  to  carefully  obey  and  comply  with  the  rules  and  reg- 
ulations above  quoted.  That  in  addition  to  this  the  following 
rule  was  issued  from  the  transportation  department:  "Rocky 
Mount.  N.  C,  Sept.  9,  1907.  Bulletin  No.  18.  C.  &  E.  and  All 
Concerned:  All  trains  passing  Rocky  Mount  and  South  Rocky 
Mount  will  approach  passenger  station  at  Rocky  Mount,  N.  & 
C.  main  line  crossover,  crossing  at  Bassett  street  telegraph  of- 
fice, South  Rocky  Mount  and  middle  yard  crossover,  under  full 
control,  expecting  to  find  track  occupied.  Trains  will  not  ex- 
ceed six  miles  per  hour  passing  these  points.  W.  B,  Darrow, 
Superintendent  Transportation.  Richmond,  Manchester,  Wel- 
don,  Rocky  Mount,  South  Rocky  Mount,  Pinners  Point,  Tar- 
boro,  Conlentnea,  Wilmington,  Florence,  Selma." 

Second.  Defendant  further  alleges  that  the  plaintiff's  intes- 
tate was  guilty  of  negligence  which  directly  contributed  to 
bring  about  the  injury  complained  of  in  the  complaint,  in  that 
the  plaintiff's  intestate,  while  approaching  the  point  where  the 
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accident  occurred,  was  given  the  danger  or  stop  signal  by  wav- 
ing a  lantern  in  the  usual  manner  and  acknowledged  the  same 
with  his  whistle,  but  failed  to  stop  his  train  in  time  to  avoid  the 
accident ;  that  if  plaintiff's  intestate  had  obeyed  the  instructions 
given  in  the  schedule  or  time-table  and  bulletin  herein  above 
mentioned  he  could  have  stopped  his  train  in  time  to  have 
avoided  the  accident,  but  that  at  the  lime  he  was  disobeying  and 
violating  the  said  rules  and  regulations  and  instructions  afore- 
said, and  running  at  a  very  high  rate  of  speed  between  40  and 
50  miles  per  hour. 

The  following  facts  seem  to  be  undisputed;  (1)  That  the  in- 
testate was  running  a  first-class  passenger  train,  as  engineer,  at 
the  time  he  was  killed,  on  the  main  line  of  defendant;  that  the 
train  was  going  north  and  the  track  was  straight  for  more  than 
two  miles.  (2)  That  he  was  killed  by  running  into  an  open 
switch,  and  colliding  with  another  train.  (3)  That  as  he  ap- 
proached the  switch  his  train  was  running  at  the  rate  of  30,  35, 
or  40  miles  an  hour.  (4)  That  the  rules  of  the  defendant  re- 
quired him  to  approach  this  switch  at  six  miles  an  hour,  (5) 
That  a  switch  lamp  was  maintained  at  this  switch,  with  a  white 
and  red  light,  and  when  the  white  light  was  turned  to  the  track 
it  indicated  safety,  and  that  the  switch  was  all  r^ht  for  the 
main  line,  and  the  red  light  indicated  danger.  (6)  That  the  fol- 
lowing rules  were  in  force : 

"Rule  13,  page  15.  Any  object  waved  violently  by  any  one 
on  or  near  the  track  is  a  signal  to  stop."  "Rule  No.  934.  They 
(engineers)  must  have  a  copy  of  the  current  time-table,  to 
which  they  must  conform  in  running  their  trains,  and  a  full  set 
of  signals  which  they  must  keep  in  good  order  and  ready  for 
immediate  use,"  "Rule  27.  A  signal  imperfectly  displayed,  or 
the  absence  of  a  signal  at  a  place  where  a  signal  is  usually 
shown,  must  be  regarded  as  a  stop  signal,  and  the  fact  re- 
ported to  the  superintendent."  "Rule  7,  page  14,  Employees 
whose  duty  may  require  them  to  give  signals  must  provide  them- 
selves with  proper  appliances,  keep  them  in  good  order  and 
ready  for  immediate  use."  "Rule  91a,  page  31,  The  speed  of 
a  train  would  ordinarily  be  that  of  its  schedule,  but  in  cases  of 
delay,  may  be  so  moderately  increased  as  in  the  judgment  of  the 
engineer  and  conductor  will  be  safe  and  prudent,  due  considera- 
tion always  being  given  to  condition  of  track,  weather  and  all 
circumstances."  "Rule  93,  page  32.  Within  yard  limits  the 
main  track  may  be  used,  protecting  against  third  and  fourth 
class  trains.  Third  and  fourth  class  and  extra  trains  must  move 
within  yard  limits  prepared  to  stop,  unless  the  main  track  is 
seen  or  known  to  be  clear.  Rule  93a,  page  32.  Engines  work- 
ing within  yard  limits  must  clear  the  time  of  first-class  trains 
five  minutes.  Enginemen  must  know  that  switches  are  properly 
set   before   they  attempt   to  pull  in   or  out  of   siding."     "B-72. 
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Trains  of  the  first  class  are  superior  to  those  of  the  second; 
trains  of  the  second  class  are  superior  to  those  of  the  third,  and 
so  on." 

(7)  That  the  switch  track  led  from  the  switch  at  which  the 
intestate  was  killed  on  the  main  line,  to' what  is  called  the  "lead 
track,"  which  ran  about  parallel  with  the  main  line.  (8)  That 
as  the  train  on  which  the  intestate  was  approached  the  switch 
(the  distance  from  it  being  in  dispute)  another  train  of  the  de- 
fendant was  on  the  lead  track.  (9)  That  this  last  train  con- 
sisted of  an  engine  and  15  cars  of  coal;  that  the  cars  were  in 
front  of  the  engine,  and  the  engine  was  running  backwards. 
(10)  That  it  was  the  intention  of  the  defendant  for  this  train 
to  remain  on  the  lead  track,  but  when  it  reached  the  switch  go- 
ing from  the  lead  track  to  the  main  line,  this  switch  was  open 
or  out  of  fix,  and  the  train  passed  through  the  switch,  across 
the  switch  track,  through  the  switch  to  the  main  hne  and  on  the 
main  line,  and  as  the  intestate  was  approaching  it  ran  back  on 
the  switch  track,  where  the  collision  occurred.  (II)  That  the 
switch  at  which  the  intestate  was  killed  was  in  the  yards  of  the 
defendant  at  South  Rocky  Mount,  and  that  there  were  numer- 
ous tracks  and  switches  in  said  yards. 

The  facts  in  dispute  relate  to  the  condition  of  the  switch  at 
the  main  line ;  the  condition  of  the  lights  at  this  switch ;  the  con- 
duct of  the  conductor,  named  Cole,  in  charge  of  the  train  that 
came  from  the  lead  track,  after  he  discovered  the  switch  at  the 
main  line  was  open ;  the  distance  from  the  switch,  at  that  time, 
of  the  train  on  which  the  plaintiff's  intestate  was  running,  and 
the  conduct  of  the  plaintiffs  intestate. 

The  plaintiff  contends:  (1)  That  the  switch  at  the  main  line 
was  broken,  and  that  the  defendant  has  given  no  satisfactory 
explanation  why  it  was  so.  (2)  That  if  the  explanation  of  the 
defendant  is  accepted,  that  it  was  caused  by  the  engine  and  cars 
runing  from  the  lead  track,  that  this  would  not  excuse  the  de- 
fendant, because  the  engine  and  cars  could  not  have  reached  the 
switch  at  the  main  line  but  for  the  negligent  act  of  the  defend- 
ant in  permitting  the  switch  at  the  lead  track  to  be  open,  or  out 
of  fix.  (3)  That  a  white  light  was  turned  to  the  main  line, 
indicating  safety,  or  there  was  no  light  at  the  switch,  and  the 
purpose  of  lights  at  the  switch  is  not  only  to  show  its  condition, 
but  also  its  location.  (4)  That  at  the  time  the  conductor.  Cole, 
discovered  the  switch  was  broken  he  was  at  the  switch,  and  the 
plaintiff's  intestate  was  distant  \y^  miles;  that  he  (Cole)  could 
then  have  turned  the  red  light  to  the  main  line,  and  if  he  had 
done  so  it  would  have  been  seen,  and  the  train  on  which  the  in- 
testate was  could  have  been  stopped.  (5)  That,  instead  of  do- 
ing so,  he  waited  until  the  intestate  was  in  21  vards  of  the 
switch  before  he  gave  any  signal,  and  when  he  did' so  it  was  by 
waving  a  lantern  some  distance  from  the  track,  and  not  across  it. 
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The  defendant  contends:  (1)  That  it  explained  the  breaking 
of  the  switch ;  that  it  was  broken  a  few  minutes  before  the 
plaintiff's  intestate  was  killed  by  the  train  coming  from  the  lead 
track,  and  was  the  result  of  an  accident.  (2)  That  there  is  no 
evidence  that  it  was  negligent  in  leaving  the  switch  at  the  lead 
track  open,  but  if  this  was  a  negligent  act,  it  was  remote,  and 
not  the  cause  of  the  death  of  the  plaintiff's  intestate.  (3)  That 
there  is  no  evidence  that  the  white  light  was  turned  to  the  main 
line,  and  if  there  was  no  light  at  the  switch  this  was  notice  to 
the  plaintiff's  intestate  to  stop,  under  the  rules  of  the  defendant. 
(4)  That  at  the  time  the  defendant's  conductor.  Cole,  discovered 
the  switch  was  broken  the  paintiff's  intestate  was  one-fourth 
mile  from  the  switch,  and  if  he  (Cole)  had  then  turned  the  red 
light  on  the  main  line,  it  would  have  been  too  late  to  stop  the 
train.  (5)  That  the  conductor.  Cole,  did  all  that  a  prudent  man 
could  do  to  avert  any  injury ;  that  he  waved  his  lantern  across 
the  track;  that  this  was  a  danger  signal,  and  if  it  did  not  cause 
the  train  to  stop  a  red  light;  would  not  have  done  so.  (6)  That 
the  plaintiff's  intestate  was  running  in  violation  of  the  rules  of 
the  defendant,  and  this  was  the  cause  of  his  death. 

The  material  parts  of  the  evidence  are  stated,  but  not  all  of  it. 
J.  C.  Mercer  testified  that  he  was  police  for  defendant  on  its 
yards;  that  he  went  to  the  switch  at  8  o'clock  a.  m.  of  Novem- 
ber 6,  1907;  that  he  examined  the  switch;  nothing  was  broken, 
except  the  rod  which  throws  the  switch ;  that  he  tried  to  operate 
it,  and  it  would  not  throw  the  switch,  but  would  turn  the  lamp; 
that  the  white  glass  was  turned  to  the  main  line. 

H.  T.  Cole,  the  conductor,  testified:  "As  soon  as  I  discov- 
ered that  switch  was  broken,  I  ran  down  the  track  of  the  main 
line  to  flag  No.  82  (Mr.  Boney's  train),  and  he  was  blowing  the 
station  blow  when  I  signaled  him  down  by  stop  signal,  and  he  an- 
swered my  signal  by  two  short. blasts,  which  was  an  answer  to 
my  signal,  and  understood  that  he  knew  what  I  meant,  and  then 
I  stepped  aside,  and  he  ran  into  the  yard.  Our  train  was  then 
moving  ahead,  trying  to  get  out  of  the  way.  Mr.  Boney  was  a 
good  quarter  of  a  mile  when  he  answered  my  signal.  I  was  25 
yards  from  the  switch  down  the  track  towards  Mr.  Boney's 
train.  He  could  have  seen  me  for  two  miles  signing  him  down. 
It  was  75  yards  from  where  switch  left  main  line  to  where  train 
collided  with  our  train.  The  wheels  of  mv  engine  broke  the  rod 
which  controlled  the  switch.  *  *  *  Boney  blew  the  station 
blow  and  then  immedately  blew  the  two  short  blasts,  answering 
my  signal.  I  got  away  far  enough  to  keep  myself  from  harm. 
I  did  not  have  time  to  get  a  red  light  and  signal  with,  after  I 
saw  Boney's  train  was  coming.  I  did  not  display  any  red  light. 
I  knew  train  was  coming  when  I  told  engineer.  It  was  an  ac- 
cident that  we  were  out  on  the  main  line.  We  were  trying  to  go 
on  the  lead,  but  got  out  on  the  main  line.    The  switch  which  let 


,,  Google 


Vol  42  R  R  R— Vot  65  Am  &  Eng  R  Cas  N  S  43 

Boney  v.  Atlantic  Coast  Line  R.  Co 

us  on  the  crossover  from  the  lead  to  the  main  line  had  been  left 
open  or  was  out  of  fix,  so  that  instead  of  going  on  the  lead  we 
went  on  the  switch  which  goes  into  the  main  line,  then  went  on 
the  main  line.  That  is,  the  engine  went  on  the  main  line,  and 
the  switch  at  this  point  had  the  rod  broken  {that  is,  the  switch 
at  the  main  line).  The  only  thing  I  know  was  when  I  got  there 
the  rod  was  broken,  and  I  know  of  no  other  way  it  could  have 
been  broken,  except  by  my  engine,  I  mean  by  that  the  engine 
I  was  using.  I  did  not  see  the  engine  break  it;  but  the  engine 
had  just  got  on  the  switch  point  at  the  main  line  just  far  enough 
to  break  the  rod." 

William  Andrews  testified :  "I  am  fireman  for  defendant  and 
have  been  for  six  years.  Was  on  engine  at  the  time  of  the  ac- 
cident. I  was  coming  back  deadhead  to  Rocky  Mount  from  Fay- 
ettcville,  to  which  point  I  had  fired  another  train.  I  had  run  ex- 
tra on  this  run  for  two  years.  Just  as  we  got  1%  miles  of 
South  Rocky  Mount  Station,  Mr.  Boney  blew  one  long  blast. 
That  was  station  blow,  and  when  he  got  within  one  mile  of  sta- 
tion, some  one  waved  a  white  lantern,  but  not  across  the  main 
line.  He  waved  it  across  his  body.  I  knew  what  that  meant. 
The  signal  was  to  stop.  Mr.  Boney  shut  off  the  steam.  The 
man  who  gave  the  signal  was  25  yards  from  the  main  line  to  one 
side.  I  do  not  know  who  he  was  signaling  to.  The  yard  engine 
blew  Mr.  Boney,  and  he  then  blew  two  short  blasts,  and  then 
he  applied  emergency  brakes  and  stood  up  and  reversed  the  en- 
gine. The  switch  is  at  the  middle  crossover.  Mr.  Boney  was  25 
yards  from  the  switch  when  he  answered  the  signal  by  two 
blasts,  and  was  in  the  switch  or  entering  the  switch  when  he  put 
on  emergency  brakes.  Mr.  Boney  was  running  35  to  40  miles  an 
hour  when  he  turned  off  steam,  •  ♦  *  Mr.  Boney  was  V/i 
miles  from  switch  when  he  blew  the  signal  station  blow,  and 
then  he  shut  off  the  steam.  I  was  looking  over  Mr.  Boney's 
shoulder.  It  was  usual  for  them  to  have  lights  at  switch,  but  I 
did  not  see  any.  If  there  had  been  a  red  light  at  the  switch,  Mr. 
Boney  could  have  seen  it  in  time  to  stop  at  the  rate  his  engine 
was  going.  I  do  not  know  whether  the  man  was  signaling  with 
a  lantern,  was  signaling  a  train  on  the  switch  in  the  yard  to  stop, 
or  signaling  the  train  we  were  on."  Two  or  more  witnesses  tes- 
tified that  they  saw  no  light  at  the  switch. 

The  issues  and  the  responses  thereto  are  as  follows :  "First. 
Was  the  plaintiff's  intestate  killed  by  the  negligence  of  the  de- 
fendant as  alleged  in  the  complaint?  Answer:  Yes.  Second. 
Did  plaintiff's  intestate  by  his  own  negligence  contribute  to  his 
own  death?  Answer:  No.  Third.  What  damage  is  plain- 
tiff entitled  to  recover  of  the  defendant?  Answer:  $10,000." 
The  defendant  appealed. 
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Davis  &  Davis  and  Stevens,  Beasley  &  Weeks,  for  appellant. 

Herbert  McClammy,  J.  O.  Carr,  and  George  Rountree,  for  ap- 
pellee. 

Allen,  J,  {after  stating  the  facts  as  above).  The  first  and 
second  exceptions  are  to  the  refusal  to  allow  a  witness  for  the 
defendant,  J.  M.  Donlan,  an  engineer,  to  answer  the  following 
questions:  First.  If  the  jury  shall  find  from  the  evidence  that 
Mr.  Boney's  train  had  been  running  at  six  miles  per  hour  at  the 
time  it  collided  with  the  train,  and  the  other  train  with  which 
it  collided  was  running  slowly  in  the  same  direction,  what  would 
have  been  the  effect  on  the  train  and  engine  on  which  Mr. 
Boney  was  riding?  Second,  If  the  jury  shall  find  from  the  evi- 
dence that  the  engine  and  train  which  were  being  driven  by  Mr. 
Boney  had  been  running  at  the  speed  of  six  miles  per  hour,  or 
less,  at  the  time  it  struck  the  train  of  Conductor  Cole,  what 
would  have  been  the  effect  of  such  collision,  and  how  greatly 
would  it  have  damaged  the  train  and  imperiled  the  lives  of  those 
on  board? 

[1]  We  do  not  think  the  ruling  was  erroneous.  If  the  ques- 
tions were  asked  of  the  witness  as  an  expert,  there  is  no  finding 
or  admission  that  the  witness  was  an  expert.  As  was  said  by 
Justice  Manning,  in  Lumber  Co.  v.  Railroad,  151  N.  C.  220,  65 
S.  E.  920,  922 :  "We  cannot  assume  that  his  honor,  in  this  view, 
fonnd  the  witness  to  be  an  expert,  and  then  excluded  the  ques- 
tion and  answer.  In  order  that  the  witness  might  testify  when 
objection  is  made,  there  must  be  either  a  finding  by  the  court,  or 
an  admission  or  waiver  by  the  adverse  party  that  the  witness  was 
so  qualified." 

[2]  The  questions  were  also  not  permissible  to  elicit  the  opin- 
ion of  the  witness,  as  he  was  not  present  at  the  time  of  the  oc- 
currence, and  the  jurors  were  as  competent  to  form  an  opinion 
upon  the  facts  as  he.  Taylor  v.  Security  Co.,  145  N.  C.  385,  59 
S.  E.  139,  15  L.  R.  A.  <N.  S.)  583;  Wilkinson  v.  Dunbar,  149 
N.  C.  20,  62  S.  E.  748. 

[3]  Again  it  does  not  appear  that  the  defendant  has  been 
prejudiced  by  the  refusal  to  permit  the  questions  to  be  answered, 
as  it  is  not  shown  in  the  record  what  would  have  been  the  an- 
swer of  the  witness,  or  what  the  defendant  expected  to  prove  bv 
him. 

[4]  The  fourth,  fifth,  and  sixth  prayers  for  instruction,  re- 
quested by  the  defendant,  were  as  follows: 

"Fourth.  If  the  jury  shall  find  that  Boney  was  running  his 
train  at  a  greater  rate  of  speed  than  six  miles  per  hour  at  the 
time  he  passed  the  switch,  then  he  was  guiltv  of  contributorv 
negligence,  and  the  jury  will  answer  the  second  issue,  'Yes.' 

'•Fifth.  If  the  jury  shall  find  that  Bonev  did  not  obey  the 
rule  set  forth  in  the  time-table  that  he  must  approach  the  middle 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S  45 

Boney  v.  Atlantic  Coast  Line  R.  Co 
vard  crossover  and  the  switch  where  the  accident  occurred  with 
his  train  under  full  control  and  expecting  to  find  the  track  oc- 
cupied, but  in  disregard  of  this  rule  approached  the  said  switch 
and  crossover  without  having  his  train  under  full  control,  then 
he  was  guilty  of  contributory  negligence,  and  the  jury  must  an- 
swer the  second  issue,  'Yes.' 

"Sixth.  Even  though  the  jury  shall  find  that  the  defendant 
was  giiihy  of  negligence,  yet  if  they  shall  also  find  that  Honey 
did  not  obey  the  rule  set  forth  in  the  time-table  as  to  the  rate  of 
speed  and  manner  in  which  he  should  approach  the  middle  yard 
crossing  and  switch  where  the  accident  occurred,  then  he  was 
guilty  of  contributory-  negligence,  and  the  jury  must  answer  the 
second  issue,  'Yes.' " 

His  honor  gave  these  instructions,  except  he  added  to  each  the 
element  of  proximate  cause,  which  we  think  he  ought  to  have 
done.  The  question  of  proximate  cause  will  be  considered  in 
discussing  other  exceptions  appearing  in  the  record.  The  di-- 
fcndant  relied  principally  on  its  motion  to  nonsuit,  and  the  ex- 
ceptions to  the  refusal  to  give  the  following  instructions: 

"Seventh.  That  if  the  jury  shall  find  from  the  evidence  that 
al  the  time  Xo.  82,  the  train  being  run  by  Boney,  deceased,  was 
approaching  the  switch  into  which  he  ran  and  the  switch  had  no 
lights,  either  red  or  white,  and  Mr.  Boney  knew  there  were  no 
lights,  either  red  or  _>vhite.  as  a  signal  at  the  switch  at  the  time, 
and  he  failed  to  slacken  his  speed  and  stop  his  engine,  then  he 
was  guilty  of  contributory  negligence,  and  the  jury  will  answer 
the  second  issue,  'Yes.'  " 

"Ninth.  That  it  was  the  duty  of  Mr.  Boney,  engineer,  to  know 
the  situation  and  location  of  the  switches  leading  into  the  main 
line  of  the  South  Rocky  Mount  yards,  and  to  observe  whether 
the  said  switches  were  lighted  and  the  signals  indicated  by  it,  and 
if  the  jury  shall  find  from  the  evidence  that  the  switch  lamp  at 
the  place  of  accident  was  not  lighted,  either  with  red  or  white 
lights,  then  it  became  the  duty  of  Mr.  Boney,  deceased,  to  stop 
his  engine  and  ascertain  the  cause,  and  to  ascertain  if  it  was  safe 
to  pass  over  the  track  at  that  point,  and  if  he  failed  to  do  so  he 
was  guilty  of  contributory  negligence,  and  the  jury  will  answer 
the  second  issue,  'Yes.'  " 

There  are  several  reasons  for  refusing  to  give  these  instruc- 
tions. 

[S]  1.  The  answer  does  not  allege  that  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence,  in  that  he  failed  to  per- 
form the  duties  impeded  upon  him  in  the  instructions,  and  a  de- 
fendant must  allege  and  prove  contributory  negligence.  Stewart 
''•  Railroad.  137  N.  C.  690,  50  S.  E.  312.  A  hberal  construction 
of  the  answer  discloses  that  it  alleges  two  acts  of  contributory 
"egligence,  and  no  other :  { 1 )  That  the  intestate  was  disobeying  a 
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rule  by   running  in   excess  of  six   miles  an   hour.      (2)    That  he 
failed  to  stop  when  the  lantern  was  waved. 

[6]  2.  The  instructions  imposed  the  duty,  without  qualification, 
to  know  the  exact  location  of  the  switch,  in  the  absence  of  a  light, 
and  to  note  that  the  light  was  not  there.  The  injury  occurred  in 
the  night  on  a  yard  of  the  defendant  where  there  were  numerous 
tracks  and  switches,  and  it  was  for  the  jury  to  say,  under  these 
circumstances,  whether  he  could,  by  the  exercise  of  ordinary  care, 
have  discovered  the  absence  of  a  light  in  time  to  stop  the  train. 

[7]  3.  They  omit  the  rule  of  the  prudent  man.  If  the  intestate 
knew  there  was  no  light  at  the  switch,  he  also  knew  that  he  was 
running  a  first-class  train  on  the  main  line,  and  that  it  was  the 
duty  of  the  defendant  to  have  the  track  clear  five  minutes  before 
his  train  reached  the  switch,  and  if  there  was  danger  to  turn  the 
red  light  to  the  main  line.  He  had  the  right  to  assume  that  these 
duties  had  been  performed,  and  under  the  circumstances  the 
question  was  raised  as  to  whether  he  acted  as  a  man  of  ordinary 
prudence,  which  it  was  for  the  jury  to  decide.  The  instructions 
require  the  court  to  decide,  as  matter  of  law,  that  the  facts  em- 
bodied in  them  constitute  contributory  negligence, 

[8]  4.  They  omit  the  element  of  proximate  cause.  If  the  intes- 
tate knew  there  was  no  light  at  the  switch  and  was  running  in 
excess  of  six  miles  an  hour,  he  was  negligent,  but  it  is  not  every 
act  of  negligence,  on  the  part  of  a  plaintiff,  that  is  contributory 
negHgence  in  its  legal  sense.  It  is  not  contributory,  unless  it  is 
the  real  cause  of  the  injury;  nor  is  it  so  if  the  defendant,  by  the 
exercise  of  ordinary  care,  can  avert  the  injury,  notwithstand- 
ing the  negligence  of  the  plaintiff. 

[9]  There  was  evidence  that  an  employee  of  the  defendant  was 
at  the  switch  and  knew  it  was  broken  when  the  plaintiff's  intestate 
was  distant  lj4  miles;  that  this  employee  could  have  turned  the  red 
light  to  the  main  line,  and  failed  to  do  so;  that  if  he  had  done  so 
it  could  have  been  seen  in  time  for  the  intestate  to  stop  his  train 
at  the  rate  he  vas  going.  If  so,  there  was  evidence  that  the  failure 
•to  turn  the  red  light  to  the  main  line  was  the  proximate  cause  of 
the  death  of  the  intestate,  and  that,  notwithstanding  the  negli- 
gence of  the  plaintiff  in  failing  to  stop,  if  he  knew  there  was  no 
light  at  the  switch,  that  the  defendant,  by  the  exercise  of  ordinary, 
care,  could  have  averted  the  injury.  It  may  be  said  that  under  the 
rules  of  the  defendant  the  absence  of  a  light  at  the  switch  is 
notice  of  danger,  and  that  if  the  intestate  did  not  regard  this  the 
display  of  a  red  light  would  not  have  caused  him  to  stop.  There 
is  force  in  this  view,  but  there  may  be  a  difference  of  opinion  as 
to  the  conclusion.  We  think  it  would  not  be  unreasonable  to  ac- 
cept the  other  view,  and  conclude  that  if  the  intestate  knew  there 
was  no  light  at  the  switch  he  also  knew  it  was  the  duty  of  the 
defendant  to  keep  the  track  clear  five  minutes  before  his  train 
reached  the  switch,  and  to  display  the   red   light,   if   there  was 
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danger ;  and  knowing  these  facts  he  might  proceed,  in  the  absence 
of  a  light,  when  he  would  not  do  so  in  the  face  of  a  red  light, 
giving  positive  notice  of  danger.  The  absence  of  a  light  would 
ordinarily  indicate  nothing  except  a  failure  to  light  the  lamp; 
while  a  red  light  is  a  signal  of  danger. 

[10]  "The  law  does  not  presume  contributory  negligence.  It 
must  be  alleged  and  proven,  and  the  defendant  must  show  such 
facts,  either  omissions  of  such  cautions  or  the  doing  of  such  acts, 
from  w^hich  only  one  inference,  to  wit,  the  plaintiff's  negligence, 
can  be  drawn  by  men  of  ordinary  reasons  and  intelligence."  Kar- 
ris V.  Railroad,  151  N.  C.  489,  66  S.  E.  457,  459. 

[11]  We  also  conclude  that  the  motion  to  nonsuit  ought  to  have 
been  denied.  The  open  switch  and  the  collision  raise  a  presump- 
tion of  negligence  (Stewart  v.  Railroad,  137  N.  C.  689,  50  S.  E. 
312,  and  cases  there  cited),  and  where  such  a  presumption  is 
raised,  or  a  prima  facie  case  is  established,  the  jury  is  justified 
in  finding  negligence,  unless  "satisfied  upon  all  the  evidence  in 
the  case  that  in  fact  there  is  no  negligence,"  as  was  said  by  Justice 
Walker,  at  this  term,  in  Komegay  v.  Railroad,  70  S.  E.  731. 
There  is  also  other  evidence  of  negligence  on  the  part  of  the  de- 
fendant; two  switches  open  or  broken;  the  failure  to  maintain 
lij^ts  at  the  switch ;  the  failure  to  keep  the  track  -clear ;  and  the 
failure  to  notify  the  plaintiff's  intestate  of  danger,  as  he  ap- 
proached the  switch.  There  is  also  evidence  of  negligence  on 
the  part  of  the  intestate. 

[12]  Under  these  circumstances,  the  fact  upon  which  the  deci- 
sion of  the  case  turned  was  proximate  cause,  and  if  there  was  a 
phase  of  the  evidence  that  would  justify  the  jury  in  finding  that, 
although  the  plaintiff  was  n^ligent,  the  defendant  had  the  last 
opportunity,  the  last  clear  chance  to  avoid  the  injury,  it  was  the 
duty  of  the  judge  to  submit  the  question  to  them.  Edge  v.  Rail- 
road, 153  N.  C.  215,  69  S.  E.  74,  and  cases  there  cited.  We  have 
seen  that  the  evidence  presented  this  question. 

[13]  The  jury  could  find  from  the  evidence  that  an  employee  of 
the  defendant  was  at  the  switch,  and  knew  it  was  broken,  and 
appreciated  the  danger  to  the  approaching  train  when  it  was  dis- 
tant 1J4  miles ;  that  he  could  have  turned  the  red  light  to  the  main 
line  in  an  instant,  and  that  this  would  have  been  a  warning  of 
danger;  that  he  failed  to  do  so;  that  if  he  had  done  so  the  plain- 
tiff's intestate  could  have  seen  the  red  light  in  time  to  stop  the 
tram  before  it  reached  the  switch;  that,  instead  of  doing  so  he, 
^ve  no  signal  until  the  train  was  in  25  yards  of  the  switch,  and 
tnen.  by  waving  a  lantern  some  distance  from  the  track,  and 
not  across  it;  and,  if  so,  the  jury  could  find  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  death  of  the 
intestate. 

[14]  The  jury  could  also  reasonably  find  from  the  evidence 
ttiat  rule  27,  saying  that  "the   absence   of  a  signal   at  a   place 
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where  a  signal  is  usually  displayed  must  be  regarded  as  a  stop 
signal,"  did  not  afifect  the  right  to  recover,  because  there  was 
evidence  that  there  was  a  light  at  the  switch,  and  that  the  white 
light,  a  notice  of  safety,  was  turned  to  the  main  line.  The  plain- 
tiff's intestate  was  killed  about  2  o'clock  a.  m,  J.  C.  Mercer,  a 
witness  for  the  defendant,  testified  that  he  went  to  the  switch 
at  8  o'clock  a.  m.,  and  that  the  white  glass  was  turned  to  the 
main  line.  Between  2  o'clock  and  6  o'clock  the  switch,  lamps,  and 
yards  were  in  the  possession  and  under  the  control  of  the  agents 
of  the  defendant,  and  no  witness  was  produced  to  show  any 
change  in  conditions,  or  that  the  lamp  was  touched  after  2  o'clock, 
after  the  time  Mercer  saw  the  white  glass  turned  to  the  main 
line. 

The  case  was  submitted  to  the  jury  with  great  care  and  the 
contentions  of  the  defendant  were  fairly  presented.  The  presid- 
ing judge,  among  other  things,  charged  the  jury: 

"If  the  jury  shall  find  that  witness  Cole  waved  his  lantern 
across  the  track  of  the  approaching  train  of  which  Boney  was 
engineer,  and  Boney  saw  the  signal,  or  with  the  exercise  of  ordi- 
nary care  coiUd  have  seen  it,  it  was  his  duty  to  have  slopped  the 
engine,  and.  if  he  could  have  done  so  in  time  to  avoid  his  injury, 
then  he  was  guilty  of  contributor.-  negligence,  and  the  jury  will 
answer  the  second  issue,  'Yes.' 

"If  the  jury  shall  find  that  Boney  was  running  his  train  at  a 
greater  rate  of  speed  than  six  miles  per  hour  at  the  time  he  passed 
the  switch,  and  shall  further  find  that  this  was  the  proximate 
cause  of  the  injury,  then  he  was  giult}'  of  contributor}'  negligence, 
and  the  jurv-  will  answer  the  second  issue,  'Yes.' 

"If  the  jury  shall  find  that  Boney  did  not  obey  the  rules  set 
forth  in  the  time-table,  that  he  must  approach  the  middle  yard 
crossover  and  the  switch  where  the  accident  occurred  with  his 
train  under  full  control  and  expecting  to  find  the  track  occupied, 
but  in  disregard  of  this  rule  approached  the  said  switch  and  cross- 
over without  having  his  train  under  full  control  (and  this  was 
the  proximate  cause  of  the  injun.).  then  he  was  guilty  of  con- 
iributorv  negligence,  and  the  jun-  must  answer  the  second  issue, 
'Yes.' 

"Even  though  the  jury  shall  find  that  the  defendant  was  guilty 
of  negligence,  yet  if  they  shall  find  that  Boney  did  not  obey  the 
ndes  set  forth  in  the  time-table  as  to  the  rale  of  speed  and  man- 
ner in  which  he  should  approach  the  middle  yard  crossing  and 
switch  where  the  accident  occurred  fand  this  was  the  proximate 
cause  of  the  injury^  then  he  was  guilty  of  contributorv  negli- 
gence, and  the  jur>-  must  answer  the  second  issue.  'Yes.'  " 

We  have  examined  each  exception  and  find  no  error. 

Xo  error. 
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(114  Pac.  Rep.  784.] 

Master  snd  Scrvuit — Injuries  to  Serrant — Defect  in  Locomotive— 
Bridence. — In  an  action  by  a  brakeman  to  recover  for  injuries  al- 
leged to  have  resulted  from  a  defect  in  the  brakes  on  the  engine, 
by  reason  of  which  the  engineer  was  unable  to  stop  the  engine  so 
as  to  avoid  injury  to  plaintiff,  evidence  held  insufficient  to  show  that 
the  brakes  were  defective. 

Appeal  and  Eiror— Hannless  &ror — Inatmctioas. — In  an  action  by 
a  brakeman  against  a  railroad  company  for  injuries,  an  instruction 
presenting  the  last  dear  chance  rule,  though  erroneous  in  predicat- 
ing plaintiff's  right  of  recovery  on  his  showing  that  he  was  "himself 
in  the  exercise  of  due  care,"  was  not  prejudicial,  where  the  evidence 
clearly  showed  that  plaintiff's  injury  resulted  from  the  negligence  of 
his  fellow  servants. 

Master  and  Servant — Injuries  to  Servant — Instructions — Lost  Clear 
Chance. — In  an  action  by  a  brakeman  for  injuries  alleged  to  have  re- 
sulted from  the  inability  of  the  engineer  to  stop  the  engine  owing 
lo  defects  in  the  brakes,  an  instruction  that,  if  the  braking  apparatus 
was  defective  and  that  after  plaintiff  fell  from  the  pilot,  the  engi- 
neer received  a  stop  signal,  and  that  thereupon  the  engineer  endeav- 
ored to  obey  it,  and  that  he  was  unable  to  stop  the  train  in  time  to 
prevent  injury  to  plaintiff's  arm  because  the  braking  apparatus  was 
defective,  or  out  of  repair,  and  if  the  braking  apparatus  had  been  in 
proper  condition  the  engineer  would  have  been  able  to  stop,  and 
would  have  stopped,  in  time  to  avert  the  injury,  then  the  condition 
of  the  braking  apparatus  was  the  proximate  cause  of  the  injury,  and, 
if  the  evidence  shows  that  such  condition  of  the  braking  apparatus 
was  due  to  negligence  of  defendant,  the  plaintiff,  "if  shown  to  have 
been  himself  in  the  exercise  of  due  care,"  is  entitled  to  recover,  was 
an  instruction  on  the  last  clear  chance  doctrine,  and  was  not  ren- 
dered misleading  by  the  use  of  the  quoted  words,  since  such  words 
referred  to  plaintiff's  conduct  after  he  fell  from  the  pilot,  and  not 
to  bis  previous  conduct  in  placing  himself  in  a  position  of  danger  on 
tile  pilot. 

Maater  and  Servant^Injury  to  Servant — Proiimate  Cause. — In  an 
action  by  a  brakeman  for  injuries  by  being  run  over  by  an  engine 
after  falling  from  the  pilot  of  the  engine,  evidence  held  not  to  war- 
rant a  finding  that  the  defect  in  the  braking  appliances  on  the  en- 
gine was  the  proximate  cause  of  the  injury. 

Master  and  Servant — Injuries  to  Servant — ContributOTy  Negli- 
gence.*— Where  a  brakeman  violated  a  rule  of  the  master  in  going 

•For  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence   of,    and   assumption    of   risk   by,   an   employee    violating 
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upon  the  pilot  of  the  engine  with  which  he  was  working,  he  cannot 
recover  for  injuries  resulting  from'his  falling  from  the  pilot  and  be- 
ing   run    over    by    the    engine,    unless  the    injury  could  have  been 
avoided  after  his  peril  was  discovered. 

Master  and  Servant — Injuries  to  Servant^Contribntoir  Negli> 
gence.* — Where  plaintiff,  a  brakeman,  without  any  necessity  there- 
for, rode  on  the  pilot  of  the  engine  with  which  he  was  working,  he 
was  guilty  of  negligence  and  could  not  recover  for  injuries  resulting 
from  his  falhng  from  the  pilot  and  being  run  over  by  the  engine. 

Master  and  Servant — Injuries  to  Servmnt^ContributOTr  Negligence. 
— Where  a  brakeman,  without  necessity  therefor,  rides  on  the  pilot 
of  the  engine  with  which  he  is  working,  and  such  act  is  not  only 
negligence,  but  is  in  violation  of  a  rule  of  his  employer,  the  employer 
owes  him  no  higher  duty  than  he  owes  to  a  trespasser. 

Master  and  Servant — Injuries  to  Servant — Appliances — Duty  of 
Master. t — The  master's  duty  in  respect  to  appliances  for  his  servants 
is  satisfied,  where  he  provides  appliances  that  are  suitable  and  in  such 
condition  that  his  servants  can,  with  reasonable  safety  to  themselves, 
perform  the  duties  required  of  them. 

Master  and  Servant— Duty  to  Senrant^Iajury  to  Servant. — The 
master  must  exercise  due  care  to  prevent  injury  to  an  offending  serv- 
ant after  his  perilous  position  is  discovered,  but  he  cannot  be  held 
negligent  because  he  has  not  prepared  to  obviate  every  injury  that 
may  result  from  extraordinary  emergency,  brought  about  by  the 
violation  of  the  master's  rules. 

Straup,  J.,  concurring  in  result. 

Appeal  from  District  Court,  Third  District;  M.  L.  Ritchie, 
Judge. 

Action  by  Fred  Bunker  against  the  Union  Pacific  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

rules  or  orders  of  his  master,  see  first  foot-note  of  Southern  Ry.  Co. 
V.  Johnson  (Va.),  38  R.  R.  R.  487,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  487. 

For  the  authorities  in  this  series  on  the  subjects  of  assumption  of 
risks  and  contributory  negligence  where  a  railroad  employee  rides 
in  a  dangerous  place  without  necessity,  see  last  paragraph  of  foot- 
note of  State  V.  Western  Maryland  K.  Co.  (Md.),  26  R.  R.  R.  196, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  196. 

tSee  first  paragraph  of  second  foot-note  of  Florida  E.  C.  Ry.  Co. 
V.  Lassiter  (Fla.).  37  R.  R.  R.  600,  60  Am.  &  Eng.  R.  Cas.,  N.  S.. 
600;  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Rogers  (Ark,),  37 
R.  R.  R.  297,  60  Am.  &  Eng.  R.  Cas.,  N.  S-.  397;  last  paragraph  of 
first  foot-note  of  Massy  v.  Milwaukee,  etc.,  Co.  (Wis.).  36  R.  R.  R- 
656,  59  Am,  &  Eng.  R,  Cas.,  N.  S..  656;  first  head-note  of  House  v. 
Southern  R.  Co.  (N.  C),  36  R.  R.  R.  508.  59  Am.  &  Eng.  R.  Cas., 
N.  S..  SOS;  first  head-note  of  Delaware,  etc..  R.  Co.  v.  Royce  (C. 
C.  A.).  36  R.  R.  R.  217,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  217;  second 
foot-note  of  Southern  Ry.  Co.  v.  Lewis  (Va.),  35  R.  R.  R.  743,  58 
Am.  &  Eng.  R.  Cas.,  N.  S..  743. 
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Powers  Sr  Marioneaux,  for  appellant. 

P.  L.  Williams,  Ceo.  H.  Smith,  and  Frank  K.  Ncbeker,  for 
respondent. 

Frick,  C.  J.  Appellant  brought  this  action  to  recover  damages 
for  personal  injuries  which  he  alleged  were  caused  through  the 
negligence  of  the  respondent  while  appellant  was  in  its  employ  as 
a  brakeman  in  the  state  of  Wyoming. 

The  acts  of  negligence  are  given  in  the  abstract  in  the  follow- 
ing language:  "That  on  the  31st  day  of  August,  1908,  the  defend- 
ant had  carelessly  and  negligently  failed  and  omitted  to  provide 
a  sufficient  footboard  on  the  engine  and  had  carelessly  and  negli- 
gently suffered  and  permitted  the  air  pump  to  be  in  such  condition 
that  it  leaked  and  supplied  an  insufficient  quantity  of  air  for  the 
operation  of  the  air  brakes,  and  carelessly  and  negligently  failed 
to  have  the  triple  valve  en  the  engine  in  good  order,  and  permitted 
the  triple  valve  to  be  out  of  repair,  in  consequence  whereof 
the  drive  (wheel)  brakes  on  the  engine  would  not  release,  and 
carelessly  and  negligently  failed  to  have  the  brake  ri|^ng  on  the 
tender  in  proper  condition;  that  the  same  was  so  loosely  adjusted 
that  the  application  of  air  did  not  result  in  sufficient  friction,  and 
carelessly  and  negligently  failed  to  have  the  coach  attached  to 
said  train  connected  with  the  air  brake." 

It  is  further  alleged  that  on  the  day  aforesaid,  while  appellant 
was  engaged  in  the  discharge  of  his  duties  as  brakeman  on  a  cer- 
tain train  and  engine,  by  reason  of  respondent's  failure  to  "equip 
the  engine  with  a  sufficient  footboard,  and  while  the  train  was 
ninning  at  three  miles  an  hour,  he  fell  from  the  engine  to  the 
ground  and  was  pushed  along  by  the  engine;  that  a  signal  was 
given  to  the  engineer  to  stop ;  that  the  engineer  could  have  stopped 
within  a  distance  of  10  feet,  but  by  reason  of  the  carelessness 
and  negligence  of  defendant  as  before  alleged,  the  engineer  was 
unable  to  stop  the  train,  and  plaintiff  was  pushed  along  upon  the 
ground  by  the  engine  after  the  signal  to  stop,  and  after  the  engi- 
neer could  and  would  have  stopped,  except  for  the  carelessness 
and  negligence  of  defendant  aforesaid,  until  plaintiff  was  pushed 
to  a  point  where  his  arm  came  in  contact  with  the  switch,  and 
his  arm  was  so  mangled  and  torn  by  the  wheels  that  it  became 
necessary  to  amputate  the  same." 

The  respondent,  in  addition  to  certain  denials,  interposed  affirm- 
ative defenses,  substantially  as  follows:  (1)  That  the  injuries  to 
appellant  resulted  from  an  accident  which  was  caused  by  his  own 
wrongful  and  negligent  acts  and  omissions;  (2)  that  the  acci- 
dent occurred  in  the  state  of  Wyoming,  and  that  at  the  time  of 
the  accident,  and  when  this  action  was  commenced,  the  common 
law  of  England  in  actions  of  this  character  was  in  force  in  that 
stale;  (3)  that,  if  the  injuries  to  appellant  were  caused  or  contrib- 
uted to  by  the  carelessness  of  any  person  other  than  himself. 
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such  carelessness  and  negligence  was  the  act  of  a  fellow  servant 
of  appellant ;  and  (4)  that  the  risk  of  injury  was  assumed   by 
him. 

The  alleged  negligence  respecting  the  failure  to  provide  the 
engine  with  a  footboard,  that  the  triple  valve  was  out  of  order, 
and  that  the  coach  which  was  a  part  of  the  train  was  not  con- 
nected with  the  air  is  of  no  practical  importance  upon  this  appeal, 
and  hence  we  shall  not  refer  to  them,  except  incidentally  in  con- 
nection with  other  matters. 

Upon  the  other  two  issues,  the  facts  developed  at  the  trial  were 
to  the  effect  that  on  August  31,  1908,  appellant  was  in  the  employ 
of  respondent  as  rear  brakeman  on  a  train  which  was  operated 
between  Rock  Spring  and  Superior,  Wyo.,  via  Thayer  Junction, 
which  was  a  station  on  the  main  line,  from  which  a  branch  line 
was  constructed  and  operated  to  reach  the  coal  mines  at  Superior. 
Appellant,  prior  to  the  accident,  had  been  in  the  employ  of  re- 
spondent for  about  two  years  as  brakeman,  but  had  been  braking 
on  the  particular  train  and  line  for  about  a  week  only.  The  train 
in  question  usually  would  start  from  Rock  Springs  each  morning 
and  would  be  run  to  Thayer  Junction,  and  at  that  point  would 
usually  pick  up  empty  cars  to  be  taken  to  the  coal  mines  at  Supe- 
rior, to  be  there  loaded  with  coal,  and  when  so  loaded  to  be  trans- 
ported over  the  branch  line  back  to  Thayer  Junction  for  distribu- 
tion over  the  main  line.  The  train  crew  were  engaged  in  handling 
the  train  for  the  purpose  aforesaid  when  the  accident  occurred. 
Sometimes  cars  loaded  with  merchandise  would  be  taken  to  the 
coal  mines  at  Superior,  but  the  train  was  being  operated  princi- 
pally to  take  the  daily  output  of  coal  from  the  coal  mines  to  Thayer 
Junction  for  the  purposes  aforesaid.  The  train  returned  to  Rock 
Springs  every  evening,  where  it  and  the  train  crew  remained  over 
night. 

On  the  morning  of  the  day  last  above  stated  a  train,  consisting 
of  an  engine,  tender,  water  car.  and  -combination  coach, 
left  Rock  Springs  at  about  7:30  for  Thayer  Junction.  The 
train  was  manned  by  a  crew  of  six  persons,  namely,  a  conductor, 
an  engineer,  a  fireman,  and  three  brakemen,  including  appellant. 
When  the  train  had  arrived  at  Thayer  Junction,  some  switching 
was  necessary  before  starting  out  on  the  branch  line  to  Supe- 
rior. The  switching,  so  far  as  it  had  progressed  before  the  ac- 
cident, consisted  of  switching  the  train  from  the  east-bound  main 
Hne  over  what  is  called  the  cross-over  track  to  the  west-bound 
main  line.  The  main  line  at  this  point  consisted  of  a  double  track. 
When  the  train  was  ?witched  from  the  east-bound  to  the  west- 
bound main  line,  it  had  to  be  switched  over  what  is  designated  a 
cut-off  track,  in  order  to  get  the  train  on  to  the  branch  line  leading 
to  Superior.  To  accomplish  this,  all  of  the  switches  had  been 
"lined  up."  so  that  the  train  could  pass  from  the  main  hne  over 
the  cut-off  to  the  branch  line.  At  this  time  appellant  was  standing 
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bv  the  side  of  the  switch  at  the  end  of  the  cross-over  track,  some- 
what ahead  of  the  engine,  and  signaled  the  engineer  to  move  ahead 
over  the  cut-off  track  on  to  the  branch  line.  The  engineer,  in  re- 
sponse to  appellant's  signal,  applied  steam,  and  the  train,  consisting 
of  an  engine,  tender,  water  car,  and  combination  coach,  moved  for- 
ward, and  when  the  engine  had  arrived  at  the  point  where  appellant 
was  standing  by  the  side  of  the  track,  and  while  the  train  was 
moving,  as  the  evidence  disclosed,  at  the  rate  of  from  3,'/^  to  S 
miles  an  hour,  appellant  stepped  on  to  the  pilot  or  cowcatcher,  and 
in  attempting  to  cross  over  from  one  side  of  the  pilot  to  the  other, 
as  appellant  puts  it,  "on  a  piece  between  2^  and  3-  inches  wide, 
my  foothold  gave  way,  and  I  fell."  On  cross-examination  he 
said  he  did  not  know  what  caused  him  to  slip;  "I  just  slipped" 
and  fell  oif  the  front  end  of  the  pilot.  The  pilot  passed  over  his 
body,  and  he  became  unconscious,  and  in  that  condition  was 
pushed  along  under  the  engine  for  about  36  feet  to  another 
switch,  while  the  engine  and  train  moved  about  80  to  90  feet  from 
the  point  where  appellant  fell  off  the  pilot  before  the  train  was 
stopped.  When  appellant  fell  off  the  pilot,  he  was  seen  by  Mr. 
Hamilton,  the  head  brakeman,  who  was  about  150  yards  east 
from  the  point  where  appellant  fell.  Hamilton  testified  that  he 
saw  appellant  fall  off  the  pilot,  and  at  once  gave  the  engineer  a 
violent  stop  signal.  The  engineer  and  foreman,  however,  testified 
that  the  first  signal  Hamilton  gave  was  only  an  ordinary  stop 
signal,  to  which  the  engineer  responded  by  making  the  ordinary 
service  application  of  the  air  to  stop  the  train,  and  that  as  soon 
as  he  realized  that  Hamilton  was  giving  a  violent  stop  signal  the 
engineer  at  once  made  an  emergency  application  of  the  air,  and 
brought  the  train  to  a  stop  as  soon  as  he  could.  We  shall  more 
fully  refer  to  this  matter  hereafter.  By  the  time  the  train  was 
stopped,  however,  the  engine  and  tender  and  about  one-half  of 
the  water  car  which  was  attached  to  the  tender  had  passed  over 
appellant,  and  his  arm  was  caught  in  the  switch  point  before  men- 
tioned and  was  found  to  be  mangled  and  crushed. 

Appellant's  main  contention  arises  at  this  point.  His  counsel 
contend  that  if  the  braking  appliances  had  been  in  good  order  the 
train  conld  and  would  have  been  stopped  in  time  to  prevent  ap- 
pellant's arm  from  coming  in  contact  with  the  switch  point,  and 
hence  it  would  not  have  been  crushed  and  mangled.  That  the 
injuTv  to  appellant's  arm  was  not  caused  until  he  reached  the 
sw-itch  point  is  a  matter  of  inference,  if  not  conjecture,  merely. 
The  evidence  that  the  braking  appliances  were  defective  at  the 
time  of  the  accident  is  inferential,  rather  than  direct.  The  facts 
upon  which  appellant  relies,  from  which  it  could  be  inferred  that 
the  appliances  were  in  a  defective  condition,  are  substantially  as 
follows:  Respondent  kept  a  book  at  the  roundhouse  or  repair 
shops  at  Rock  Springs  in  which  its  engineers,  including  the  en- 
gineer of  engine  No.  1674,  which   was  the   engine   in   question. 
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might  enter  their  requests  for  repairs  in  case  the  engines  re- 
quired such.  The  entries  would  be  made,  if  made  at  all,  by  the 
engineers  when  they  returned  their  engines  to  the  roundhouse  at 
Rock  Springs.  The  book  was  not  produced  at  the  trial  for  the 
alleged  reason  that  it  could  not  be  found ;  but  the  appellant  tes- 
tified that  he  made  a  personal  inspection  of  the  same  some  time 
after  the  accident,  and  that  he  copied  therefrom  entries  which 
are  as  follows:  "8-29-1908.  Engine  1674.  Pack  air  valves  all 
around.  Fix  tank  brakes.  Fix  triple  on  engine  so  brakes  will 
release."  "Aug.  30.-  Put  triple  valve  on  engine  1674.  Fix  the 
tank  brakes."  "Aug.  31st.  Put  triple  valve  on  engine.  Fix 
tank  brakes."  "Tighten  both  steam  head  and  air  pump."  Simi- 
lar entries  made  on  the  first,  second,  and  third  days  of  Septem- 
ber were  offered  in  evidence,  but  were  excluded  by  the  court. 
The  last  entry  admitted  in  evidence  was  not  made  until  after  the 
accident.  We  shall  assume  that  the  engineer  made  the  foregoing 
entries.  In  connection  with  the  foregoing,  the  conductor  and 
Hamilton,  the  brakeman,  who  were  called  as  witnesses  for  ap- 
pellant, testified  that  the  engineer  after  he  had  stopped  the  train, 
and  when  he  was  informed  that  appellant  was  under  it  and  was 
injured,  said:  "I  gave  it  all  to  her,"  meaning  that  he  had  ap- 
plied all  the  air  to  the  braking  appliances  to  stop  the  train  when 
the  signal  was  given  by  Hamilton,  and  could  not  stop  it  sooner. 
Appellant  also  produced  a  witness  as  an  expert  who  testified 
that  a  train  equipped  as  the  train  in  question  was,  if  the  braking 
appliances  were  in  good  order  and  the  train  was  moving  at  from 
3  to  5  miles  an  hour,  could  and  should  have  been  stopped  in 
from  10  to  12  feet.  He  at  first  said  in  from  3  to  4  feet,  but  cor- 
rected this  statement  when  his  attention  was  directed  to  the  real 
situation  and  condition  the  train  was  in.  Appellant's  witnesses, 
including  the  conductor  and  brakeman  on  the  train  in  question, 
however,  stated  that  they  had  started  with  the  engine  and  train 
from  Rock  Springs  on  the  morning  of  the  accident ;  that  they  did 
some  switching  before  the  accident,  and  that  the  braking  appli- 
ances had  worked  all  right;  that  they  returned  to  Rock  Springs 
immediately  after  the  accident,  to  take  appellant  to  the  hospital, 
and  thereafter  went  to  Thayer  Junction  and  from  there  to  Supe- 
rior, and  from  there  made  either  one  or  two  trips  with  a  train 
of  loaded  coal  cars  to  Thayer  Junction ;  that  there  is  a  steep 
grade  rising  from  Thayer  Junction  to  Superior,  which  makes  it 
absolutely  necessary  that  all  trains  operated  on  that  line  be 
equipped  with  tirst-class  braking  appliances,  which  at  all  times 
have  to  be  kept  in  good  repair,  and  if  not  so  kept  the  trains  can- 
not be  successfully  operated.  They  all  admitted  that  no  repairs 
were  made  after  the  accident  on  the  day  it  occurred,  and  that 
there  was  no  trouble  with  the  air  brakes  on  that  day,  and  that 
the  train  was  controlled  by  the  brakes  as  usual,  and  that  they 
neither  discovered  nor  knew  of  anything  wrong  with  the  engine 
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or  train  or  braking  appliances,  except  that  the  train  did  not  stop 
sooner  at  Thayer  Junction  in  the  morning,  when  appellant  fell 
off  the  pilot. 

Upon  the  other  hand,  the  engineer,  fireman,  and  other  wit- 
nesses, who  appeared  on  behalf  of  respondent,  in  substance  tes- 
tified that  the  book  entries  were  accounted  for  by  reason  of  the 
fact  that  it  was  a  daily  occurrence  that  something  about  the  en- 
gine or  appliances  required  some  minor  repairs;  that  the  triple 
valve  had  no  effect  whatever  on  the  braking  capacity  of  the  air 
brakes,  but  was  used  only  in  releasing  the  drivewheel  brakes 
after  using  the  same;  that  the  air  valve  often  required  repack- 
ing; that  die  packing  was  to  reduce  the  leakage  from  the  pump; 
that  if  the  pump  leaked  it  would  not  necessarily  affect  the  ca- 
pacit}-  of  the  air  brakes,  because  the  air  pump  merely  pumped 
the  air  that  was  used  in  operating  the  air  brakes  into  a  tank  or 
receiver,  from  whence  the  air  was  taken  when  the  brakes  were 
used,  and,  unless  the  leakage  of  the  air  pump  was  so  great  as 
to  prevent  the  air  tank  from  being  filled  to  what  is  termed  train 
pressure,  the  leakage  of  the  pump  had  no  effect  on  the  effective- 
ness of  the  air  brakes.  It  was  also  made  to  appear  that  engine 
No.  1674  is  what  is  termed  a  compound  engine,  and  that  an  en- 
pne  of  that  type  cannot  be  stopped  in  as  short  a  distance  as  a 
single  engine  can  be;  that  when  Brakeman  Hamilton  gave  his 
first  signal  the  engineer  applied  only  the  ordinary  air  service; 
that  immediately  thereafter,  when  he  understood  Hamilton's 
signal  as  a  violent  stop  signal,  the  engineer  applied  the  emer- 
gency service  of  the  air,  but  applied  the  latter  without  first  re- 
leasing the  ordinary  service,  and  in  doing  so  the  emergency 
service  did  not  immediately  take  full  eflect.  Appellant's  expert 
vpilness  also  admitted  that  under  the  circumstances  the  emer- 
ptncy  appliances  might  not  immediately  take  effect;  but  he  in- 
sisted that  the  train,  nevertheless,  should  have  been  stopped  be- 
fore the  switch  point  was  reached. 

It  was  also  shown  that  engine  No.  1674  was  put  on  the  run 
in  the  preceding  June ;  that  it  was  one  of  the  best  equipped  en- 
pnes,  so  far  as  the  air  pump  and  the  braking  appliances  were 
concerned,  and  that  it  was  in  first-class  condition ;  that  the 
branch  line  on  which  it  was  operated  required  that  the  air  pres- 
sure be  very  severe,  and  for  that  reason  the  brakes  on  the  com- 
Wnation  coach  were  cut  out  of  service  long  before  and  at  the 
time  of  the  accident ;  that  this  was  done  because  the  severe  pres- 
sure on  the  brakes  owing  to  the  ii^t  weight  of  the  coach  would 
lock  the  wheels  on  the  coach  and  thus  cause  them  to  slide  on  the 
rails;  that  under  such  conditions  the  brakes  are  practically  of  no 
effect  in  stopping  a  train.  This  fact  was  also  conceded  by  ap- 
pellant's expert.  It  was  also  shown  that  by  reason  of  the  wear- 
ing of  the  brake  shoes  there  was  more  slack  on  the  tank  brakes 
than  there  should  have  been,  and  hence  the  order  given  to  "fix 
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tank  brakes"  before  referred  to.  This  slack,  however,  was 
shown  to  have  affected  some  of  the  wheels  only,  and,  while  it 
was  contended  by  appellant's  witnesses  that  this  would  reduce 
the  effectiveness  of  the  brakes,  respondent's  witnesses  claimed 
that  it  did  not  have  an  appreciable  effect,  [1]  In  this  connec- 
tion we  remark  that,  in  view  that  all  sides  conceded  that  on  the 
day  of  the  accident,  and  before  and  after  it  occurred,  the  brakes 
were  effective  and  responded  to  every  requirement  in  operating 
the  train  as  usual  over  the  steep  grade  on  the  branch  line,  the  • 
jury  were  fully  Justified  in  assuming  that  the  braking  appliances 
at  the  time  of  the  accident  were  not  defective. 

The  respondent  glso  introduced  in  evidence  a  rule,  a  copy  of 
which  appellant  admits  was  in  his  possession  during  the  time 
he  was  in  respondent's  employ,  the  material  portion  of  which 
reads  as  follows :  "Employees  *  *  *  are  warned  not  to  get 
on  the  front  or  rear  of  an  engine  or  the  end  of  a  car  as  it  ap- 
proaches them,  or  to  go  between  cars  in  motion  to  uncouple, 
open,  close,  or  arrange  knuckles  or  couplers,  or  follow  other 
dangerous  practices."  Appellant  admitted  that  there  was  no  ne- 
cessity for  him  to  ride  on  the  pilot ;  that  he  had  no  duty  to  per- 
form at  the  switch  east  of  the  one  he  had  turned  to  let  the  train 
pass  until  the  train  had  entirely  passed  beyond  the  switch ;  that 
in  order  to  discharge  this  duty  the  safe  and  proper  course  for 
him  to  pursue  was  either  to  wait  until  the  train  had  passed  him, 
and  then  walk  over  to  the  switch,  which  was  less  than  150  feet 
distant,  or  to  wait  for  the  coach  to  pass  him  and  board  the  rear 
end  of  the  same,  and  then  drop  off  at  the  switch  when  the  coach 
passed  it.  This  method  he  admitted  would  have  been  both  prac- 
tical and  safe.  Indeed,  he  admitted  in  his  testimony  that  the 
method  pursued  by  him  was  not  the  proper  one.  In  answer  to 
certain  questions  propounded  to  him  on  cross-examination,  he 
said;  "It  is  customary  to  get  off  on  the  opposite  side  (of  the 
train),  but  I  got  off  on  that  side,  or  was  to  get  off  on  that  side, 
but  I  didn't.  Q.  You  departed  from  that  custom  and  were  at- 
tempting to  get  over  on  the  side  that  the  switch  was  on  when 
you  fell?    A.  Yes,  sir." 

Appellant  further  stated  that  during  the  week  he  worked  on 
the  branch  line  he  had  crossed  over  from  one  side  to  the  other 
on  the  pilot.  While  there  is  some  other  evidence  in  the  record 
both  for  and  against  the  contentions  of  both  parties,  yet  the  fore- 
going statement  substantially  covers  the  controlling  facts  upon 
which  the  court  submitted  all  of  the  issues  presented  by  the  com- 
plaint and  answer  to  which  we  have  referred  to  the  jury.  No 
exceptions  were  taken  by  either  party  in  this  regard.  The  court 
also  instructed  the  jury  upon  all  of  the  issues;  the  instructions 
consisting  of  23  in  number.  The  jury  found  the  issues  in  favor 
of  respondent ;  hence  this  appeal. 

Among  other  instructions,  the  court  gave  a  request  asked  by 
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the  appellant,  with  the  modification  hereafter  noted.  The  in- 
struction requested,  including  the  modification,  is  as  follows: 
"If  you  believe  from  the  evidence  that  the  braking  apparatus 
was  defective  or  out  of  order,  as  claimed  by  the  plaintiff,  and 
that  after  the  plaintiff  fell  from  the  pilot,  the  engineer  received 
a  stop  signal,  and  that  he  thereupon  endeavored  to  obey  it,  and 
that  he  was  unable  to  stop  the  train  in  time  to  prevent  injury  to 
plaintiff's  arm  because  the  braking  apparatus  was  defective  or 
out  of  repair,  as  alleged,  and  you  also  believe  that  if  the  braking 
apparatus  had  been  in  proper  condition  the  engineer  would  have 
been  able  to  stop,  and  would  have  stopped,  in  time  to  avert  the 
injury  to  the  plaintiff's  arm,  then  the  condition  of  the  braking 
apparatus  was  the  proximate  cause  of  plaintiff's  injury;  and  if 
you  find  from  the  evidence  that  such  condition  of  the  braking 
apparatus  was  due  to  negligence  upon  the  part  of  the  defendant, 
the  plaintiff,  if  shown  to  hm}e  been  himself  in  the  exercise  of  due 
care,  is  entitled  to  a  verdict." 

The  modification  consisted  of  the  italicized  words,  to  which  the 
appellant  excepted  and  now  insists  that  the  court  erred  in  modi- 
fying the  request,  as  aforesaid,  to  his  prejudice.  In  this  regard 
it  is  strenuously  argued  that  in  the  absence  of  the  modification  of 
the  instruction  the  jury  were  justified  in  finding,  arid  might  have 
found,  for  the  appellant,  instead  of  for  the  respondent.  The 
foregoing  argument  is  based  on  the  contention  that  by  the  in- 
struction the  case  was  intended  to  be  and  was  submitted  to  the 
jurj-  on  what  is  usually  denominated  the  last  clear  chance  doc- 
trine. Counsel  contend  that  since  this  doctrine  is  applicable  to 
cases  where  the  plaintiff  is  in  law  guilty  of  contributory  negli- 
gence, and  where  the  defendant  has  the  opportunity  to  avoid,  not 
only  the  prior  negligence  of  the  plaintiff,  but  also  has  a  clear  op- 
portunity to  avert  the  injury  after  discovering  or  knowing  of 
plauitiff's  peril,  therefore  the  plaintiff's  negligence  is  fully  spent, 
and  the  whole  case  rests  on  the  defendant's  negligence.  It  is 
therefore  contended  that  by  the  modification  appellant  was  de- 
prived of  this  rule  of  law,  and  hence  the  italicized  portion  of  the 
instruction  is  erroneous.  In  this  connection  appellant's  counsel 
contended  that  under  the  facts  and  circumstances  of  this  case 
Uie  jury  were  justified  in  finding  that  respondent  did  not  dis- 
charge its  legal  duty  in  providing  adequate  and  proper  braking 
apidiances,  and  that  it  had  disregarded  its  duty  in  suffering  them 
lo  be  defective  and  out  of  repair  at  the  time  of  the  accident,  by 
reason  of  which  the  train  could  not  be  stopped  in  time  to  prevent 
the  serious  injuries  to  appellant's  arm.  Counsel  contended  that 
the  modification  of  the  instruction  "is  erroneous  upon  two 
Crounds:  First,  "*  *  *  he  (appellant)  was  not  under  ob- 
ligation to  show  that  he  was  careful,  but  the  burden  was  on  the 
defendant  to  show  the  contrary;  and,  secondly,  *  *  ♦  the 
question  of  his  care  in  riding  on  the  pilot  was  wholly  immaterial. 
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if  the  jury  found  the  facts  as  put  in  the  instruction.     The  in- 
struction of  the  court  deprived  plaintiff  altogether  of  the  doc- 
trine of  'spent  negligence,'  as  we  find  it  laid  down  in  the  Teakle 
Case,  or  'last  clear  chance  doctrine,'  as  it  is  generally  called." 

The  contention,  it  seems  to  us,  is  plausible,  rather  than  sound. 
If  it  were  conceded  that  the  court  committed  technical  error  in 
modifying  the  instruction,  yet,  in  view  of  all  the  facts  and  cir- 
cumstances of  this  case,  we  are  clearly  of  the  opinion  that  the 
error,  if  any,  was  not  prejudicial.  [2]  Counsel  seem  to  over- 
look the  fact  that  under  the  undisputed  facts  of  this  case,  and 
under  the  law  in  force  in  the  state  of  Wyoming,  where  the  acci- 
dent occurred,  the  appellant  and  the  engineer  and  fireman  were 
fellow  servants;  that  the  court,  without  objection,  instructed  the 
jury  and  told  them  that  "the  defendant  would  not  be  liable  to 
the  plaintiff  for  any  injury  sustained  by  him  as  the  result  of  the 
negligence  of  any  one  or  more  of  his  fellow  servants."  There 
was  ample  evidence  from  which  the  jury  were  justified  to  find 
that  at  least  the  engineer  was  negligent  in  not  observing  Hamil- 
ton's first  danger  signal,  and  in  not  immediately  making  an 
emergency  application  of  the  air  to  the  brakes,  and  that  this  and 
nothing  else  was  the  proximate  cause  of  the  injury  to  appellant. 

The  testimony  of  the  engineer  and  fireman  on  this  point,  as 
folind  in  the  bill  of  exceptions,  is  to  the  effect  that  they  inter- 
preted Hamilton's  first  signal  as  an  ordinary  stop  signal  merely, 
and  for  that  reason,  the  engineer  says,  he  merely  made  a  serv- 
ice application  of  the  air.  The  record  on  this  point  discloses  that 
the  engineer  was  questioned  with  respect  to  what  he  did  after 
observing  Hamilton's  violent  stop  signal.  Referring  to  what  the 
engineer  said,  the  record  reads  as  follows:  "I  looked  over  the 
switch  on  the  west-bound  main  (line)  and  stopped  just  a  little 
ways  from  the  switch;  Mr.  Bunker  ("appellant)  threw  the  switch, 
pave  me  the  signal  td  come  ahead ;  I  proceeded.  The  next  thing 
I  knew  Mr.  Hamilton,  who  was  up  and  threw  the  switch  at  the 
end  of  the  yard,  gave  me  a  stop  sign — came  over  and  gave  me 
the  usual  stop  sign,  like  that  (indicating).  I  took  that  for  a 
usual  sign;  I  didn't  apply  my  air.  my  emergency,  because  I 
didn't  think  it  was  necessary.  Q.  Did  you  apply  any  air?  A. 
Yes,  sir.  Q.  About  how  much?  A.  I  made  the  service  appli- 
cation, a  reduction  of  about  10  pounds  pressure.  Q.  Then  what 
did  you  do?  A.  The  en^ne  was  moving  on  all  the  time  until 
Mr.  Hamilton — he  turned  around  and  started  towards  me,  and 
gave  me  a  violent  stop  signal  as  hard  as  he  could  throw  his  arms. 
Then  I  applied  the  air  in  emergency.  Q.  Did  the  engine  stop? 
A.  The  engine  stopped.  At  the  same  time  as  Mr.  Hamilton  gave 
me  the  violent  stop  signal  the  fireman  also  gave  me  a  violent 
stop  signal,  and  I  applied  the  air  in  emergency.  *  *  *  Q. 
At  that  time,  or  after  you  got  this  violent  stop  signal,  did  your 
engine  come   to  a  standstill?     A.  Yes,  sir.     Q,  About  at   what 
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point?   A.  I  should  judge — I  didn't  go  very  far — not  over  10  or 
15  feet.    Maybe  not  so  far." 

In  fixing  the  place  where  the  engine  stopped,  the  engineer 
agrees  with  all  of  the  other  witnesses.  This  testimony  of  the 
engineer  is  not  disputed  by  any  one,  except  in  one  particular,  and 
that  is  that  Hamilton's  first  signal  was  a  violent  stop  signal.  The 
statement  that  the  engine  was  stopped  within  a  short  distance 
iftcr  the  engineer  made  the  emergency  application  of  the  air  is 
not  questioned  by  any  one.  The  only  matter  which,  at  first 
blush,  seems  in  conflict  with  it  is  the  statement  that  the  con- 
ductor says  the  engineer  made,  which  we  have  already  quoted, 
"1  gave  it  all  to  her,"  meaning  that'  he  had  applied  the  full  air 
capacity  to  the  engine  when  Hamilton  first  signaled.  Assuming 
that  the  engineer  made  this  statement,  'it  in  no  way  conflicts  with 
his  statement  that,  as  soon  as  he  interpreted  Mr.  Hamilton's 
signal  as  a  violent  stop  signal,  he  did  make  the  emergency  appli- 
cation and  stopped  the  train,  just  as  he  said  he  did.  No  doiibt 
ihe  train  moved  along  after  Hamilton's  first  signal  and  until  he 
gave  his  second  signal,  and  thus  the  train  had  in  fact  passed  be- 
yond the  point  of  the  switch,  just  as  the  witnesses  all  testified  it 
did. 

The  jury  were,  however,  justified  in  finding  that  the  forward 
movement  of  the  train  after  Hamilton's  first  signal  was  because 
the  ei^neer  only  made  an  application  of  10  pounds  pressure, 
and  as  soon  as  he  did  make  the  emergency  application  the  train 
came  to  a  stop,  just  as  the  engineer  said  it  did.  Indeed,  this  con- 
clusion is  reinforced  by  the  testimony  of  both  the  conductor  and 
Hamilton,  who  were  witnesses  for  the  appellant,  by  their  state- 
ments that  the  braking  appliances  fulfilled  every  requirement  on 
the  day  of  the  accident,  both  before  and  after  it  occurred.  These 
witnesses  admitted  (and  al!  of  the  evidence  is  to  the  effect)  that 
these  requirements  were  very  severe,  in  that  the  braking  appli- 
ances were  required  to  and  did  control  at  least  one,  and  probably 
iwo,  train  loads  of  coal  that  were  transported  down  a  steep 
grade  of  about  3  per  cent  from  the  coal  mines  at  Superior  to 
Thayer  Junction.  If,  therefore,  the  air  and  braking  appliances 
were  sufficient  to  control  the  train  under  such  circumstances 
while  being  taken  down  a  steep  grade — and  all  of  appellant's  wit- 
nesses admitted  that  they  were  sufficient  for  that  purpose — how 
could  a  jury  of  fair-minded  men  have  found  that  the  air  or  brak- 
ing appliances  were  insufficient  to  control  the  train  upon  a  level 
track,  and  when  moving  at  a  moderate  rate  of  speed  in  the  yards 
at  Thayer  Junction  ? 

So  long  as  the  evidence  offered  by  appellant  stood  alone,  there 
were  some  facts  from  which  it  might  have  been  inferred  that  the 
air  and  braking  appliances  might,  in  some  respects,  have  been  de- 
ficient, but  when  these  inferences  were  met  by  the  positive  and 
Undisputed  evidence,  which  the  jury  had  no  legal  right  to  ignore, 
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there  was  practically  no  evidence  upon  which  to  base  a  finding 
to  that  efEect.  The  only  way  open,  therefore,  for  the  jury  was 
to  find  that  the  fault  for  not  stopping  the  train  sooner  was  that 
of  the  engineer,  of  which  appellant  cannot  and  did  not  com- 
plain. 

It  may  also  be  said  that  the  condition  which  the  court  introduced 
into  the  instruction  is  sometimes  found  in  instructions  relating 
to  the  doctrine  of  last  clear  chance.  In  giving  an  instruction  em- 
bodying this  doctrine,  the  trial  judge,  in  the  case  of  Louisviile, 
etc.,  Ry.  V.  Hurt,  101  Ala.  41,  13  South.  133,  imposes  the  condition 
in  the  following  words:  "Provided  plaintiff  did  all  he  could  to 
prevent  the  accident  and  save  himself  from  harm  after  he  became 
aware  of  his  peril."  It  is  true  that  in  the  foregoing  quotation  the 
court  referred  to  plaintiff's  conduct  "after  he  became  aware  of 
his  peril,"  while  in  the  instruction  criticised  by  counsel  in  this 
case  no  such  express  limitation  is  made.  It  is  for  this  reason  that 
counsel  insist  that  the  jury  may  have  assumed  that  the  court 
referred  to  appellant's  prior  and  spent  negligence.  [3]  We  are  of 
the  opinion  that  in  view  of  the  whole  charge  the  jury  were  not 
misled  by  what  the  court  said,  but  understood  the  cautionary 
phase  to  refer  to  appellant's  conduct  after  he  fell  from  the  pilot, 
and  not  to  his  conduct  in  going  thereon.  True,  the  caution  was 
wholly  unnecessary  and  uncalled  for  under  the  circumstances,  and 
thus,  technically,  erroneous;  but,  unless  appellant  was  prejudiced 
in  a  substantial  right,  the  judgment  cannot  be  reversed  for  the 
alleged  error  in  the  instruction. 

Respondent,  however,  contends  that  under  the  evidence  the 
doctrine  of  the  last  clear  chance  did  not  arise, 'and  that  the  court 
did  not  intend  to,  and  did  not,  submit  that  doctrine  to  the  jury  by 
the  instruction  complained  of.  We  are  constrained  to  hold,  how- 
ever, that  by  the  instruction  the  doctrine  was  submitted,  although 
this  was  not  done  in  as  clear  a  statement  as  it  ought  to  have  been. 
In  referring  to  the  doctrine  or  rule  of  the  last  clear  chance,  the 
author,  in  1  Labatt,  Mast.  &  Serv.  §  327,  says :  "In  any  case  of 
this  description,  the  instructions  given  should  be  so  worded  as  to 
indicate  clearly  the  effect  of  the  rule." 

The  respondent  further  insists  that  in  view  of  appellant's  con- 
duct he  cannot  avail  himself  of  the  doctrine,  because,  under 
the  undisputed  evidence,  it  is  apparent  that  respondent  vio- 
lated no  duty  it  owed  to  appellant.  Upon  the  other  hand, 
appellant  contends  that  the  jury  were  justified  in  finding 
that  the  air  and  braking  appliances  were  defective,  or  out  of 
repair,  and  that  if  they  had  not  been  in  that  condition  the  train 
could  have  been  stopped  before  appellant  sustained  the  severe 
injury  to  his  arm.  We  have  already  intimated  how  we  regard  the 
evidence  with  respect  to  the  condition  of  the  appliances.  But, 
again,  assuming  that  the  condition  of  the  appliances  was  the  cause 
of  the  train  not  being  stopped  sooner,  yet  the  evidence  hardly 
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warranted  a  finding  that  the  defect  in  the  appliances,  if  any,  was 
the  proximate  cause  of  appellant's  injury.  [4]  In  view  of  all  the 
evidence,  it  is  just  as  likely  that  appellant's  arm  was  crushed  al- 
most immediately  after  the  fall,  and  the  engine  passed  over  him, 
as  it  is  that  he  was  not  seriously  injured  until  he  was  caught  in 
the  switch.  Upon  this  point  the  jury  were  fully  justified  in  find- 
ing that  the  fact  that  the  train  was  not  stopped  sooner  was  not 
the  proximate  cause  of  the  serious  injury  to  appellant's  arm.  In- 
deed, the  evidence,  in  our  opinion,  would  not  support  an  affirma- 
tive finding  that  the  injury  to  appellant  would  have  been  averted 
if  the  train  had  been  stopped  before  it  reached  the  switch,  and 
unless  this  were  true  appellant  cannot  complain  that  the  train  did 
not  stop  sooner.  But,  supposing  that  the  injury  to  appellant's 
arm  could  have  been  averted  but  for  the  alleged  condition  of  the 
air  and  braking  appliances,  can  he  recover  in  this  action  in  view 
of  all  the  evidence? 

It  certainty  must  be  conceded  that  appellant's  conduct  was 
wholly  inexcusable.  [5]  He  not  only  violated  a  positive  rule  of 
his  master,  but,  in  view  of  all  the  facts  and  circumstances,  he  was 
guilty  of  that  degree  of  negligence  in  going  upon  the  pilot  which 
would  prevent  a  recovery  as  a  matter  of  law,  unless  he  may  do  so 
under  the  doctrine  of  the  last  clear  chance.  His  counsel  contend 
that  he  may  recover  under  this  doctrine,  in  view  of  the  principles 
announced  in  Teakle  v.  S.,  P.  L.  A.  &  S.  L.  R.  Co,,  32  Utah,  276, 
90  Pac.  403,  10  L.  R.  A.  (N.  S.)  486,  Little  Rock,  etc.,  Co.  v. 
Morrison,  69  Ark.  289,  62  S.  W.  1045,  and  Dortch  v.  Railroad, 
148  N.  C.  575,  62  S.  E.  616.  The  last  case  referred  to  is  not  in 
point,  because  the  last  clear  chance  doctrine  was  not  involved 
and  not  submitted  to  the  jury  in  that  case.  The  case  of  Little 
Rock,  etc.,  Co,  V.  Morrison,  supra,  is  clearly  distinguishable  from 
the  case  at  bar,  and  the  justice  who  wrote  the  opinion  was  care- 
ful to  distinguish  that  case  from  one  where  the  plaintiff  places 
himself  into  a  position  of  danger  in  violation  of  some  positive  rule 
of  law. 

The  Teakle  Case  referred  to,  decided  by  this  court,  is  in  princi- 
ple like  the  last  case  referred  to.  The  deceased,  Teakle,  had  a 
right  to  pass  over  or  on  the  railroad  track  at  the  point  where  the 
accident  occurred ;  that  is,  he  violated  neither  a  rule  of  the  com- 
pany nor  any  of  its  property  rights,  nor  any  law,  in  doing  so,  and 
hence  was  not  a  wrongdoer.  Not  being  a  wrongdoer,  it  was  held 
in  that  case  that  the  company  owed  him  the  duty  to  exercise  or- 
dinary care  for  his  safety  and  to  that  end  to  keep  a  lookout  for 
him.  It  was  accordingly  held  that  it  was  a  question  of  fact  for 
tile  jury  to  say  whether  the  company  had  discharged  that  duty 
after  the  negligence  of  the  deceased  was  spent,  and  after  he  had 
been  struck  and  rendered  helpless  bv  the  moving  train.  True  it 
was  held  in  that  case  that  the  plaintiff  could  not  recover,  unless 
it  were  shown  that  the  defendant  could  have  avoided  the  serious 
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injury  resulting  in  Teakle's  death  after  he  was  struck  by  the  train. 
In  other  words,  while  Teakle's  own  negligence  in  stepping  on  the 
track  in  front  of  the  moving  train  prevented  a  recovery,  yet,  if 
the  evidence  showed  that  the  servants  of  the  company  wcre  neg- 
ligent in  not  seeing  Teakle  in  time  to  prevent  killing  him  after  he 
became  helpless,  tfien  the  <;ompany  would  be  responsible  for  his 
death.  This  ruling  was,  however,  based  upon  the  fact,  as  already 
indicated,  that  Teakle  had  a  right  to  pass  along  and  over  the 
tracks,  and  that  his  negligence  did  not  consist  in  being  on  tht 
track,  but  in  stepping  immediately  in  front  of  the  moving  train. 
We  did  not  hold  in  that  case  that  a  wrongdoer  could  have  re- 
covered ;  but  Mr.  Justice  Straup,  who  wrote  the  opinion,  and  who 
always  exercises  care  and  discrimination  when  stating  legal  prop- 
ositions, took  pains  to  show  that  Teakle  was  not  a  trespasser  nor 
wrongdoer  when  he  was  struck  by  the  moving  train. 

In  this  case  however,  the  appellant  did  not  only  violate  a  posi- 
tive rule  of  safety  which  he  was  bound  to  observe,  but,  independ- 
ent of  any  rule,  as  a  matter  of  law,  he  was  wholly  reckless  and 
grossly  negligent,  in  view  of  the  fact  that  he  had  absolutely  no 
excuse  for  attempting  to  ride  on  the  pilot.  [6]  To  attempt  this 
when  there  was  no  emergency  was  gross  negligence,  amounting 
to  recklessness  on  his  part,  regardless  of  any  rule.  Upon  this 
point  the  cases  of  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Conway,  156  Fed. 
238,  86  C.  C.  A.  1,  Montgomery  v.  Railroad,  109  Mo.  App.  88-93, 
83  S.  W.  66,  and  Chicago  &  A.  Ry.  Co.  v.  Bragonier,  119  III.  5J, 
7  N.  E.  688,  are  stricUy  in  point.  See,  also.  Railroad  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  Ed.  506,  Young  v.  Boston  &  Me.  Rv., 
69  N.  H.  356,  41  Atl.  268,  and  note  to  Hist  v.  London,  etc.,  R. 
Co.,  8  A.  &  E.  Ann.  Cas.  p.  16. 

In  the  Conway  Case,  supra,  the  brakeman  got  onto  the  pilot, 
just  as  appellant  did  in  this  case,  and  fell  off  and  was  injured,  and 
the  court  there  held  that  in  doing  so  the  brakeman's  relation  to 
the  company  became  that  of  a  wrongdoer  or  trespasser.  [7]  In 
other  words,  the  company  owed  him  the  duty  it  would  owe  to  a 
trespasser,  and  no  higher  duty.  It  is  not  necessary  for  us  at  this 
time  to  define  the  precise  relation  that  the  appellant  sustained  to 
respondent  by  reason  of  his  conduct  in  having  violated  one  of 
the  rules  which  was  promulgated  to  enhance  his  safety  while  in 
the  discharge  of  his  duties.  Nor  is  it  necessary  to  go  to  the  ex- 
tent that  the  court  went  in  the  Conway  Case,  supra. 

[8]  In  view  of  all  the  facts  and  circumstances,  however,  we 
are  constrained  to  hold  that  the  only  duty  respondent  was  under 
to  appellant  after  he  fell  from  the  pilot  was  to  provide  appliances 
that  were  .suitable  and  in  such  condition  that  appellant  could,  with 
reasonable  safety  to  himself,  have  performed  the  duties  required 
of  him  as  a  brakeman.  See  1  Labatt,  Mast.  &  Serv.  §  7.  If  the 
appliances  provided  by  respondent  at  the  time  of  the  accident  re- 
sponded to  the  foregoing  requirements,  and  if  they  were  reason- 
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ably  safe  and  sufficient  to  accomplish  what  was  intended  they 
should  in  operating  the  coal  train  between  Rock  Springs  and 
Thayer  Junction,  and  between  the  last  station  and  Superior  in 
hauling  coal  and  in  doing  the  switching  and  other  regular 
work  required  from  the  train,  then  we  think  the  respond- 
ent had  discharged  its  full  duty  to  appellant  and  to  its  other 
employees.  The  legal  duty  imposed  upon  the  master  must  neces- 
sarily depend  upon  whether  his  servant  has  obeyed  the  rules 
promulgated  by  the  master  for  the  protection  of  the  servant. 
Can  the  master  be  held  culpably  negligent  merely  because  his 
appliances  are  not  such  as  will  prevent  an  injury  to  a  servant  who 
has  violated  one  of  the  master's  rules  of  safety,  in  a  case  where  the 
riolation  of  the  rules  creates  an  extraordinary  emergency  which 
causes  such  injury  ?  Has  the  master  not  discharged  his  full  duty 
when  he  has  provided  appliances  which  are  sufiGcient  to  meet  all 
of  the  ordinary  requirements  of  his  business,  and  which  will  pro- 
tect the  servant  while  in  the  discharge  of  his  duties,  and  while 
he  is  obeying  the  master's  rules  of  safety  ?  Must  the  master  be 
prepared  to  meet  every  emergency  that  may  be  created  by  a  serv- 
ant in  violating  the  master's  rules,  and  unless  the  master  is  so 
prepared,  and  his  appliances  are  not  such  as  will  respond  to 
every  emergency  of  such  a  character,  is  he  to  be  held  liable  under 
the  rule  of  the  last  clear  chance,  because  his  appliances  are  not 
sufficient  to  meet  such  an  emergency?    We  thinlt  not. 

Thompson,  in  volume  1,  §  232,  in  his  Commentaries  on  Negli- 
gence, in  speaking  of  the  doctrine  of  the  last  clear  chance,  says : 
"The  doctrine  of  this  text  can  have  no  just  application  in  any 
case,  except  when  the  person  inflicting  the  injury  was  under  the 
dut)-  of  exercising  care  to  discover  the  exposed  situation  of  the 
person  receiving  the  injury." 

Is  it  the  duty  of  the  master  to  maintain  a  constant  watch  to 
ascertain  whether  any  one  of  his  servants  is  about  to  violate  or 
has  violated  one  of  the  master's  rules  of  safety?  Must  the  mas- 
ter so  conduct  his  business  as  to  be  able  at  all  times  to  protect  the 
servant  against  all  dangers  that  he  may  be  threaten^  with  by 
reasons  of  an  emergency  which  was  created  by  the  servant's  con- 
duct in  violating  one  of  the  master's  rules  ?  If  such  be  the  law,  then 
'here  is  no  distinction  between  the  duty  a  master  owes  to  a  servant 
whoobeys  the  rules,  and  is  injured  in  the  ordinary  course  of  the 
master's  buisness,  and  one  who  is  injured  by  an  accident  which  was 
m-Qiight  about  by  the  violation  of  one  of  the  master's  rules  of 
safety  by  the  injured  servant.  [9]  No  doubt  the  master  must  ex- 
ercise due  care  to  prevent  injury  to  the  offending  servant  after  his 
perilous  situation  is  discovered,  but  surely  the  master  cannot  be 
held  negligent  because  he  is  not  prepared  to  obviate  every  injury 
Ihat  may  result  from  extraordinary  emergencies,  brought  about 
hy  the  violation  of  the  master's  rules.  Counsel  have  found  no 
case  which  is  directly  in  point,  and,  after  a  most  thorough  and 
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careful  search,  we  have  not  been  able  to  find  any.  The  case  of 
Neet  V.  Burlington,  C.  R.  &  N.  Ry.,  106  Iowa,  248,  76  N.  W.  677, 
is  nearer  in  point  than  any  other  that  could  be  found  by  a  care- 
ful examination  of  the  cases  referred  to  in  the  notes  found  in 
55  L.  R.  A.,  pages  418  to  456,  and  in  18  Am.  Neg.  Rep.,  pages 
161  to  173,  in  which  notes  the  cases  bearing  upon  "the  doctrine  of 
the  least  clear  chance  are  collated.  The  Iowa  case  is  nearest  in 
point,  because  in  that  case  the  injured  boy  was  a  wrongdoer  in 
going  onto  a  freight  train  of  the  railroad  company.  The  recovery 
in  that  case  was,  however,  squarely  based  upon  two  points:  (1) 
That  the  engineer  refused  to  stop  the  train  after  being  plainly 
signaled  to  do  so,  which  was  held  negligence  for  which  the  com- 
pany was  liable,  and  (2)  because  the  jury  were  authorized  to 
find  that  the  injury  of  the  boy  was  caused  because  of  the  negli- 
gence of  the  engineer.  If  the  appellant  in  this  case  could  com- 
plain of  the  acts  of  the  engineer,  he  too,  might  have  appealed  to 
the  jury  on  that  ground  with  some  confidence  at  least.  What 
we  have  said  also  applies  to  the  other  instruction  of  which  com- 
plaint is  made. 

We  are  thoroughly  convinced  that  in  view  of  the  whole  record 
no  prejudicial  error  is  made  to  appear,  and  that  the  verdict  of 
the  jurv'  is  not  only  right,  but  that  the  jury  could  not,  without 
doing  violence  to  their  consciences,  have  found  for  the  appellant. 

The  judgment  is  therefore  affirmed,  with  costs  to  respondent. 

McCarty,  J.,  concurs. 


St.  Louis  Southwesterk  Ry.  Co,  of  Texas  v.  Hrxow. 

(Supreme  Court  of  Texas.  May  10,  1911.) 

[137  S.  W.  Rep.  343.] 

Master  and  Servant — BlacUIstinE  Statute— Letters— Riglit  of  Ac- 
tion.— A  railroad  discharged  a  brakeman,  because  he  refused  to  pro- 
ceed upon  a  train  which  he  thought  was  not  properly  equipped.  Un- 
der the  blacklisting  statute  (Acts  30th  Leg.  c.  67,  S  1,  par.  3),  pro- 
viding that  any  person  discharged  by  any  corporation  may  demand  in 
writing  a  true,  written  statement  of  the  cause  of  his  discharge,  the 
brakeman  received  one  basing  it  on  grounds  of  insubordination.  He 
sued  for  damages,  claiming  that  the  statement  should  have  included 
the  circumstances  surrounding  his  refusal  to  proceed  upon  the  train, 
but  failed  to  allege  that  the  statement  was  published,  other  than  by 
addressing  it  to  himself,  or  that  the  matters  stated  were  known  to  be 
untrue,  or  written  to  intentionally  injure  him.  Held,  that  there  could 
be  no  recovery,  as  the  railroad  company  was  compelled  to  give  this 
statement,  and  the  brakeman  had  disobeyed  orders,  and  the  railroad 
company  was  not  compelled  to  give  a  complete  history  of  the  case. 
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even  though  others  might  feel  that  the  brakeman  was  justified  in 
disobeying  the  orders. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  S.  J.  Hixon  against  the  St.  Louis  Southwestern  Rail- 
way Company  of  Texas.  From  a  judgment  for  plaintiff,  defendant 
appealed  to  the  Court  of  Civil  Appeals,  where  that  judgment 
was  affirmed  (126  S.  W.  338),  and  the  defendant  brought  error. 
Reversed. 

E.  B.  Perkins  and  Templeton,  Crosby  &  Dinsmore,  for  plain- 
tiff in  error. 

fi.  Q.  Evans  and  Evans  &  Mitchell,  for  defendant  in  error, 

Ramsey,  J.  This  suit  was  instituted  by  Hixon  against  the  rail- 
way company  in  the  district  court  of  Hunt  county  to  recover  dam- 
ages under  this  state  of  facts:  On  the  24th  day  of  June,  1907, 
Hixon  was  in  the  employ  of  the  plaintiff  in  error  as  a  brakeman, 
and  on  that  day  was  engaged  in  operating  a  freight  train  on  the 
line  of  this  road  between  Sherman  and  Commerce.  On  the  way 
and  near  to  the  station  of  Tom  Bean,  the  apparatus  for  applying 
the  air  brakes  to  the  cars  in  some  way  got  out  of  order,  so  that 
the  air  could  not  be  applied.  The  hand  brakes  on  the  cars  were 
old  and  defective,  so  as  to  be  unsafe  for  use.  Hixon  and  another 
brakeman  refused  to  proceed  with  the  train,  until  the  air  brakes 
were  adjusted.  The  condition  of  affairs  being  reported  to  the  of- 
ficers of  the  company,  the  conductor  and  engineer  were  ordered  to 
proceed  with  the  train,  when  Hixon  and  the  other  brakeman  de- 
clined to  gOf  and  were  left  at  Tom  Bean.  Hixon  was  afterwards 
discharged  from  the  service  of  the  company.  The  condition  of  the 
cars  made  it  dangerous  to  the  lives  of  those  operating  the  train 
to  move  the  same  without  air  brakes,  or  the  hand  brakes  being 
placed  in  better  condition. 

Under  the  provisions  of  the  act  of  the  30th  Legislature  on  the 
subject  of  "Black  listing,"  approved  April  5,  1907,  p.  142,  to  take 
effect  90  days  after  adjournment  of  the  Legislature,  Hixon 
made  demand  in  writing  upon  the  company  for  a  statement  of  the 
cause  of  his  discharge,  and  received  in  reply  the  following:  "July 
15th.  1907.  This  is  to  certify  that  S.  J.  Hixon  has  been  employecl 
in  the  capacity  of  brakeman  at  Commerce,  Texas,  on  the  St. 
Louis  Southwestern  Railway  Company  of  Texas  from  February 
5,  19C^,  to  June  24,  1907.  Discharged  on  account  of  insubordi- 
nation." This  was  signed  by  J.  W.  Maxwell,  general  superin- 
tendent. 

In  his  petition  the  plaintiff  claimed  that  he  was  not  acting  in 
insubordination,  because  the  conditions  were  such  as  to  justify 
his  refusal  to  proceed  with  the  cars,  and  therefore  that  the  state- 
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merit  of  the  cause  of  his  discharge  was  false,  and  that  the  rail- 
road company  failed  to  give  him  a  statement  of  the  true  cause  of 
his  discharge,  in  that  it  did  not  state  the  circumstances  under 
which  he  refused  to  proceed  in  his  labor.  This  suit  was  brought 
for  the  recovery  of  damages  on  account  of  the  failure  to  furnish 
him  (the  plaintiff)  with  a  true  statement  of  the  cause  of  his 
discharge,  and  alleges  the  following  grounds  of  recovery  :  ( 1 ) 
That  in  securing  employment  in  the  railway  service  he  was  re- 
quired Jo  produce  his  service  letter,  and  that  the  production  of 
the  same,  as  furnished  to  him  by  the  defendant,  has  been  and 
will  be  the  cause  of  his  failure  to  secure  employment  in  the 
future  from  railroads.  (2)  That  since  the  receivit  of  the  said 
statement  he  had  begim  service  with  a  number  of  railroads,  but 
as  soon  as  the  railroad  company  would  hear  from  the  St.  Louis 
Southwestern  Railway  Company  of  Texas  he  would  be-discharged 
on  account  of  the  statement  received  from  that  company  that  he 
had  been  discharged  for  insubordination.  (3)  That  with  that 
letter  as  his  service  letter,  and  the  charges  standing  on  the  books 
of  the  railroad  company  against  him,  as  being  discharged  for  insub- 
ordination, he  wilt  never  be  able  to  secure  work  on  any  railroad 
hereafter.  {4)That  the  charge  of  insubordination  greatly  hu- 
miliates him  and  causes  him  mental  suffering. 

It  is  also  alleged  that  if  Hixon  had  continued  in  the  service 
he  could  and  would  have  received  promotion,  and  would  have 
been  able  to  receive  an  appointment  to  the  position  of  conductor, 
and  would  probably  have  been  able  to  join  the  Order  of  Conduct- 
ors, by  which  he  would  have  been  able,  upon  entering  the  serv- 
ice of  a  new  road,  to  enter  as  a  conductor,  instead  of  beginning 
as  a  hrakeman. 

There  was  a  trial  before  the  jury,  which  resulted  in  a  judge- 
ment In  favor  of  Hixon  for  $  2,5(X),  which  judgment  on  appeal  was 
affirmed  by  the  Court  of  Civil  Appeals  for  the  Fifth  district. 

In  its  application  for  writ  of  error,  as  in  its  brief  in  the  Court 
of  Civil  Appeals,  the  plaintiff  in  error  relies  on  three  substantial 
grounds  for  relief,  which,  while  presented  in  many  forms,  may 
be  thus  briefly  stated: 

( 1 )  That  the  act  under  which  the  suit  is  brought  is  unconstitu- 
tional, in  that  it  contravenes  section  8  of  the  Bill  of  Rights  of  this 
state,  to  the  effect,  in  substance,  that  every  person  shall  be  at 
liberty  to  speak,  write,  or  publish  his  own  opinion  on  any  subject, 
being  responsible  for  the  breach  of  such  privilege,  and  that  no  law 
shall  ever  be  passed  curtailing  the  liberty  of  speech  or  the  press; 
that  such  act  is  violative  of  section  19  of  the  Rill  of  Rights  of 
Texas,  which  guarantees  the  citizen  against  being  deprived  of 
liberty,  property,  privikges,  or  immunities,  except  by  due  process 
of  law,  as  well  as  the  fourteenth  amendment  to  our  federal  Con- 
stitution. 

(2)  That  since  defendant  in  .error  was  discharged  before  the 
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art  in  question  went  into  effect  that,  as  to  the  claim  here  asserted, 
such  law  is  retroactive  and  can  have  no  effect. 

(3)  That  the  Court  of  Civil  Appeals  erred  in  holding  that  the 
service  letter,  showing  that  appellant  was  discharged  for  insub- 
ordination, did  not  truthfully  state  the  cause  of  his  discharge, 
and  for  this  reason  imputing  liability  to  it. 

The  question  as  to  the  constitutionality  of  the  particular  sec- 
tion involved  in  this  suit  is  important  and  far-reaching,  but,  as 
the  case  will  be  disposed  of  on  other  grounds,  it  becomes  un- 
necessary, and  would  probably  be  unwise,  to  undertake  either 
a  discussion  or  tlecision  of  the  constitutional  question  raised  in  the 
case.  As  to  the  second  question  presented,  we  are  not  wholly 
agreed,  and  we  therefore  pretermit  any  discussion  of  that  issue. 

We  are,  however,  all  of  the  opinion  that,  under  the  facts  of 
this  case,  under  the  allegations  of  the  petition,  no  liability  is 
•■hown,  even  if  it  should  be  held  that  the  section  of  the  act  relied 
on  is  valid  and  has  apphcation  to  this  case,  and  that  judgment, 
on  the  facts  adduced,  should  have  been  rendered  for  plaintiff  in  er- 
ror. The  petition  does  not  allege  or  claim  that  the  service  letter  in 
(|irestion  was  published  or  circulated  otherwise  or  further  than 
bv  addressing  and  sending  same  to  Hixon.  The  petition  does  not 
allege  that  the  matters  stated  in  the  letter  were  known  at  the 
time  to  be  untrue  or  corruptly  or  intentionally  written  to  injure. 
There  is  no  suggestion  or  allegation  in  ihe  petition  questioning 
Ihe  good  faith  or  honest  belief  pf  the  railwav  company  that  Hixon 
had  been  guilty  of  insubordination.  It  is  not  disputed  in  the 
evidence  that  Hixon  refused  to  obey  the  orders  of  his 
superiors.  He  says  "refusing  to  obey  orders  is  insubordination. 
He  further  says,  "I  refused  to  handle  that  time.  I  was  directed  to 
handle  it  by  men  of  authority,  and  I  refused."  In  justice  to  his 
position,  it  should  be  further  said  that  he  testified  that  he  re- 
fused, not  because  he  did  not  want  to  work,  or  did  not  want  to 
obey  the  orders,  but  refused  because  he  did  not  think  it  was  safe 
to  obev  them  according  to  the  rule  which  said,  "Take  no  risk 
when  in  doubt." 

Paragraph  3  of  section  1  of  the  act  on  which  the  suit  was 
brought  is  as  follows:  "(3)  Where  any  corporation  or  receiver 
of  same,  doing  business  in  this  state,  or  any  agent  or  employee  of 
such  corporation  or  receiver,  shall  have  discharged  an  em- 
ployee, and  such  discharged  employee  demands  a  statement  in 
writing,  of  the  cause  of  his  discharge,  and  such  corporation,  re- 
ceiver, agent  or  emplovee  thereof  fails  to  furnish  a  true  statement 
of  same  to  such  emnbyee  within  ten  days  after  such  demand ; 
nrovided,  that  such  demand  by  the  employee  for  said  statement 
sball  be  made  in  writing." 

Bv  the  term  "a  true  statement"  of  the  cause  of  his  dischai^ 
i'  meant  the  emplover  shall  give,  fairly,  honestlv,  and  in  good 
faith  the  ground  or  cause  for  the  discharge.    In  other  words,  that 
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the  statement  shall  evidence  correctly  and  truly  the  cause  upon 
which  the  master  acted.  It  was  meant  that  he  should  not  be  per- 
mitted to  discharge  for  one  reason,  and,  when  called  on  to  give  a 
statement  thereof,  assign  a  different  reason.  It  would  indeed  be 
a  strange  rule  to  place  upon  the  employer  the  burden  of  giving, 
on  demand,  a  statement  leading  to  the  discharge  of  his  employee, 
under  a  heavy  penalty  for  refusal  so  to  do,  and,  when  the  true 
reason  had  been  assigned  inducing  such  discharge,  to  hold  the 
employer  liable  in  heavy  damages,  because  his  understanding  of 
what  constituted  insubordination  was  incorrect,  or  because  a 
court  might  conclude  that  a  refusal  to  obey  an  order  was  not,  be- 
cause of  the  labor  required  not  being  safe  in  the  particular  in- 
stance, an  act  of  insubordination. 

It  seems  from  the  testimony  of  Hixon  that  his  objection  to  the 
service  letter  furnished  him  consisted  largely  in  the  fact  that 
same  did  not  state  in  detail  the  facts  out  of  which  the  charge  or 
claim  of  insubordination  arose.  We  think  this  was  not,  under 
the  law,  required  to  be  done.  If  he  had  been  discharged  for 
drunkenness,  would  it  be  required  that  it  should  be  stated  where 
and  from  whom  he  secured  the  liquor,  and  how  much  he  had 
drunk?  If  his  discharge  had  been  predicated  upon  inefficiency 
or  unskillfulness,  would  it  be  required  that  the  letter  should  state 
the  work  that  he  had  attempted,  the  tasks  imposed,  and  the  de- 
tails wherein  he  failed  to  measure  up  to  the  required  standard? 
If  his  discharge  were  absence  from  his  post  of  duty,  did  the  law 
impose  on  the  company  the  burden  of  writing  out  every  fact  re- 
lating to  such  absence?  And  so,  if  the  discharge  was,  as  in  this 
case,  for  insubordination,  where  is  the  law  which  requires  that 
the  company  shall  do  more  than  state  the  fact?  It  is  not  re- 
quired to  write  history.  Besides,  if  this  should  be  held,  there  was 
no  demand,  at  any  time,  for  any  further  statement  of  the  facts 
which,  it  was  claimed,  constituted  the  insubordination,  and  no 
opportunity  was  given  the  company  to  comply  with  what  now 
seems  to  be  the  ground  of  the  complaint.  If  the  company  is  re- 
quired to  write  the  facts  in  detail,  shall  its  failure  to  include  every 
S4jch  detail,  whether  by  inadvertence  or  otherwise,  subject  it  to 
damages?  Or  shall  it  be  held  that  it  is  liable,  if  it  errs  in  its  con- 
struction of  the  effect  of  its  employee's  conduct?  In  other  words, 
shall  a  difference  in  the  definition  of  a  word  give,  under  this  stat- 
ute, a  cause  of  action? 

It  is  not  a  case  where  one  falsely  publishes  of  another  a  charge 
which  is  untrue  or  injurious.  The  statement  was  made  to  the 
employee  alone,  and  thus  made,  under  penalty  for  refusal,  in  re- 
sponse to  a  written  demand.  In  such  case,  where  there  is  no 
claim  of  willful  bad  faith,  or  fraudulent  and  covinous  purpose  to 
deliberately  state  an  untrue  reason  for  the  discharge,  but  where 
the  reason  g^ven  was,  from  the  standpoint  of  the  railway  com- 
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pany,  wholly  true,  we  cannot  consent  to  a  judgment  against  such 
employer,  acting  in  good  faith. 

From  what  has  been  said,  it  results  that  the  judgment  oi  the 
district  court  and  of  the  Court  of  Civil  Appeals  should  be  re- 
versed, and  judgment  here  rendered  for  plaintiff  in  error,  and  it 
is  so  ordered. 


Hermanek  v.  Chicago  &  N.  W.  Ry.  Co. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  29,  1911.) 

(186  Fed-  Rep.  142.] 

Uaawr  and  Servant— In juricB  to  Servant — Suitable  Tools — Duty  to 
PnmUh — Delegation.* — ^The  duty  to  furnish  a  servant  suitable  tools 
being  a  positive  duty  of  the  master,  the  delegation  of  such  duty  to 
another  servant  renders  the  latter  in  the  performance  thereof  a  vice 
principal  and  not  a  fellow  servant  of  an  employee  injured  by  a  fail- 
ure to  properly  perform  the  same. 

Ulster  and  Servant — Injuries  to  Servant — Defective  Tools — Procn* 
iw  to  Repair — Assumed  Risk.! — An  employee  does  not  assume  the 
risk  by  continuing  to  work  a  reasonable  length  of  time  with  worn 
and  defective  tools,  after  having  notified  the  employer  or  foreman 
standing  in  the  employer's  place  of  the  worn  and  defective  condi- 
tion of  the  tools,  and  obtaining  a  promise  that  new  or  repaired  ones 
would  he  obtained  and  furnished,  and  this  whether  the  defective 
tools  were  simple  or  complex. 

Haster  and  Servant—Injuries  to  Servant — Defective  Tools— Ques- 
tion for  Jury. — Where  plaintiff,  a  trackman,  was  injured  by  being 
struck  by  the  head  of  a  spike  he  was  endeavoring  to  pull  with  a 
dawbar,  and  the  evidence  was  conflicting  on  the  question  whether 
the  dawbar,  by  reason  of  the  edges  of  the  claws  being  worn  and 
dulled,  would  not  take  hold  of  the  spike  as  far  below  the  head  as 
a  sharp  bar  would,  thereby  rendering  it  unsafe  for  use,  whether  the 
head  of  the  spike  broke  because  of  the  use  of  a  dull  and  worn  claw- 
bar,  and  whether  such  condition  was  the  proximate  cause  of  the  in- 
jury, held  for  the  jury. 

Master  and  Servant— •Injuries  to  Servant — Contributory  Negligence 
—Qncstion  for  Jury. — Where  a  railroad  trackman  was  struck  and  in- 
jured by  the  head  of  a  spike  while  he  was  endeavoring  to  withdraw 

'For  the  authorities  in  this  series  on  the  question  who  are  vice 
principals  or  superior  servants,  see  Hardy  i'.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  38  R.  R.  R.  763,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  763;  last  foot- 
note of  Massy  v.  Milwaukee  Ry.  &  L.  Co.  (Wis.),  36  R.  R.  R.  656, 
59  Am.  &  Eng.   R.  Cas.,   N.  S-,  656. 

tSee  foot-note  of  Great  Northern  Ry.  Co.  %:  McDermid  (C.  C.  A.), 
n  R.  R.  R.  519,  59  Am.  &  Eng.  R,  Cas.,  N.  S,.  519;  last  foot-note  of 
St,  Louis,  etc.,  R.  Co.  V.  Hawkins  (Ark,),  35  R.  R.  R.  46,  58  Am.  & 
Eng,  R.  Cas.,  N.  S..  46. 
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it  with  a  dull  dawbar,  whether  plaintiff  was  neglisent  in   standing 
with  his  face  downward  directly  over  the  spike  was  for  the  jury. 

Adams,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa. 

Action  by  John  Hermanek  against  the  Chicago  &  Northwestern 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

F.  F.  DavAey  (C.  W.  Bingham  and  C.  E.  Wheeler,  on  the 
brief),  for  plamtiff  in  error. 

James  C.  Davis  (J.  M.  Grimm,  J.  H.  Trewin,  and  .4.  A.  Mc- 
LaugMin,  on  the  brief),  for  defendant  in  error. 

Before  Hook  and  Ad.^ms,  Circuit  Judges,  and  Wu.  H.  Mun- 
GERj  District  Judge. 

Wm.  H.  Munger,  District  Judge.  This  action  was  brought  to 
recover  for  a  personal  injury  sustained  by  plaintiff  while  in  the 
employ  of  the  defendant  as  a  section  hand  at  work  upon  defend- 
ant's line  of  road.  The  injury  occurred  while  plaintiff  and  a  co- 
employee  were  in  the  act  of  pulling  a  spike  out  of  a  tie  by  the  use 
of  a  clawbar  and  spike  maul;  plaintiff  holding  the  clawbar,  and 
his  coemployee  using  the  maul  to  drive  the  clawbar  under  the 
head  of  the  spike.  While  thus  working,  the  head  of  the  spike 
broke  off  and  struck  the  plaintiff  in  the  eye,  causing  the  injur)' 
complained  of. 

The  negligence  charged  against  defendant  is  that  it  failed  to 
furnish  the  plaintiff  a  proper  and  safe  clawbar  with  which  to 
draw  spikes;  the  clawbar  in  question  having  become  worn  in 
such  a  manner  that  the  head  of  the  spike  was  more  likely  to  be 
broken  off  than  with  a  perfect  bar,  with  sharp  edges,  which  would 
catch  against  the  body  of  the  spike.  At  the  close  of  the  evidence 
the  trial  judge  directed  a  verdict  for  the  defendant,  and  the  case 
is  brought  here  for  review. 

Four  questions  having  been  presented  and  argued:  (1)  Did 
the  plaintiff  assume  the  risk  of  an  injury  of  the  character  in  ques- 
tion? (2)  The  accident  resulting  from  the  ordinary  use  of  a 
simple  hand  tool,  and  there  being  no  hidden  dangers,  and  no  com- 
plications connected  with  the  use  of  the  same,  was  there  action- 
able negligence  on  the  part  of  the  defendant?  (3)  Was  the 
plaintiff  guilty  of  contributory  negligence,  in  that,  with  full 
knowledge  of  the  dangers  incident  to  driving  a  clawbar  under  the 
head  of  a  spike  with  a  spike  maul,  he  stood  directly  over  the 
spike,  in  a  position  where  injury  would  naturally  result  if  the 
head  of  the  spike  flew  off?  (4)  Was  the  negligence,  if  any,  of 
John  Barry,  the  foreman,  the  negligence  of  a  coemployee,  for 
which  the  defendant  would  not  be  liable? 

[1]  The  evidence  discloses  that  the  railroad  company  kept  a 
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Stock  of  tools,  including  clawbars,  on  hand  at  its  shops  in  Clinton ; 
also  repaired  and  sharpened  bars  that  were  sent  there ;  that  it  was 
the  practice  and  duty  of  Barry,  defendant's  section  foreman, 
when  the  tools  became  worn  and  needed  repairing,  to  send  them 
to  Clinton  for  repair,  and  either  other  like  tools,  properly  re- 
paired, were  sent  the  foreman,  or  the  defective  and  worn  ones 
sent  in  were  repaired  and  returned  to  him;  that  it  would  take 
two  or  three  days  to  send  the  tools  from  the  section  upon  which 
plaintiff  was  working  to  Clinton  to  have  them  repaired  and  re- 
turned. Such  being  the  case,  Barry,  the  section  foreman,  was  not 
a  coemployee  in  respect  to  this  particular  matter.  The  duty  to 
furnish  the  plaintiff  with  proper  and  suitable  tools  was  a  posi- 
tive duty  of  the  defendant.  Barry,  the  section  foreman,  was  the 
employee  to  whom  the  defendant  had  intrusted  the  duty  of  seeing 
when  the  tools  upon  his  section  required  repairing,  and  the  duty 
of  having  them,  when  worn  and  needing  repair,  sent  to  defend- 
ant's shops  for  that  purpose ;  and,  as  the  duty  of  furnishing  suit- 
able and  safe  tools  was  a  positive  duty  imposed  upon  defendant, 
it  having  delegated  that  duty  to  Barry,  he  was  not,  in  that  re- 
spect, a  coemployee  of  defendant.  Hough  v.  Railway  Co.,  100 
U.  S.  213-219,  25  L.  Ed.  612;  Northern  Pac.  R.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346-353,  16  Sup.  Ct.  843,  40  L.  Ed.  994;  Home- 
stake  Mining  Co.  V.  FuUerton,  16  C.  C.  A.  545,  69  Fed.  923. 

(2.]  The  evidence  discloses  that  the  plaintiff,  on  one  or  two 
occasions  before  the  injury  in  question,  complained  to  Barry,  the 
foreman,  of  the  worn  and  defective  condition  of  the  bars  in  ques- 
tion, and  that  they  were  dangerous  to  use;  Barry  stating  in  re- 
sponse thereto  that  he  would  fix  them  or  send  them  to  Clinton  to 
be  fixed.  Whether  the  evidence  in  this  regard  shows  a  specific 
promise  upon  the  part  of  Barry  to  procure  new  or  repaired  bars, 
that  plaintiff  so  understood  Barry's  promise,  and  relied  upon  the 
same,  is  not  altogether  clear;  but  the  evidence  in  this  respect  is 
of  such  a  character  that  it  should  have  been  submitted  to  the 
jury  to  say  whether  or  not  Barry's  statements  to  plaintiff  were 
inlended  by  Barry,  and  understood  by  plaintiff,  to  be  a  promise 
that  new  or  repaired  tools  would  be  furnished,  and  whether  plain- 
tiff continued  to  work  with  the  tools,  relying  upon  such  promise. 
The  law  is  that  an  employee  does  not  assume  the  risk  by  continu- 
ing to  work  at  a  reasonable  length  of  time  with  worn  and  de- 
fective tools,  after  having  notified  the  employer,  or  the  foreman, 
standing  in  the  place  of  the  employer,  of  the  worn  and  defective 
condition  of  the  tools,  and  obtained  from  the  employer,  or  fore- 
man, standing  in  his  place,  a  promise  that  new  ones  or  repaired 
ones  would  be  obtained  and  furnished.  Hough  v.  Railway  Co., 
supra;  Homestake  Mining  Co.  v.  Fullerton,  supra;  Cudahy  Pack- 
ing  Co.  V.  Skoumal.  60  C.  C.  A.  306,  125  Fed.  470. 

[3]  Upon  the  question  as  to  whether  the  clawbar,  by  reason 
of  the  edges  of  the  claws  being  worn  and  dulled,  would  not  take 
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hold  of  the  spike  as  far  beloW  the  head  as  a  sharp  one  would, 
thereby  rendering  it  unsafe  for  use,  the  evidence  was  conflicting, 
so  that  it  was  for  the  jury  to  say  whether  the  head  of  the  spike 
broke  off  because  of  the  use  of  the  dull  and  worn  clawbar,  and 
whether  such  condition  was  the  proximate  cause  of  the  injury. 
No  sound  reason  exists  for  a  different  rule  being  applied  to  a 
simple  tool  than  to  a  complex  one,  when  the  defective  and  dan- 
gerous character  has  been  called  to  the  master's  attention  by  the 
servant,  and  a  promise  made  by  the  master  that  the  defect  would 
be  remedied  or  a  new  tool  furnished.  Louisville  Hotel  Co.  v. 
Kaltenbrun,  80  S.  W.  1 163,  26  Ky.  Law  Rep.  208.  To  the  same 
effect  may  be  said  to  be  Cudahy  Packing  Co.  v.  Skoumal,  supra. 

[4]  Whether  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery  by  standing  with  his  face  down- 
ward directly  over  the  spike  which  was  being  drawn  was  clearly 
a  question  of  fact  to  be  submitted  to  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

Adams,  Circuit  Judge,  dissents. 


Trussle  v.  CiNciNNATr,  N.  O.  &  T.  P.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  March  10,  1611.) 

^[134  S.  W.  Rep.  1114.] 

Master  and  Servant — Asmmed  Risks — Fellow  Servant — Railroad 
Employee — Common  Employment* — Plaintiff  was  tearing  away  thr 
wooden  forms  from  concrete  work  under  a  bridge,  and  two  other 
members  of  the  same  gang  working-  under  the  same  foreman  were 
making  an  excavation  for  other  concrete  work  about  30  feet  above 
on  a  cliff.  Plaintiff  knew  that  they  had  been  working  above  for  sev- 
eral days,  and  throwing  rock  and  dirt  down  the  cliff  within  a  few 
feet  of  him.  Held,  that  plaintiff  and  the  employees  on  the  cliff  were 
fellow  servants,  so  that  he  assumed  the  risk  of  injury  from  rocks 
negligently  thrown  from  the  cliff. 

Appeal  from  Circuit  Court,  Jessamine  Coimty. 

Action  by  Silas  Trussle  against  the  Cincinnati,  New  Orleans 

*For  the  authorities  in  this  series  on  the  question  when  the  differ- 
ent department  limitation  of  the  fellow  servant  rule  is.  and  is  not 
applicable,  see  fool-note  of  Milton  v.  Frankfort,  etc,  Traction  Co 
(Ky.),  37  R.  R.  R.  651,  60  Am.  &  Eng.  R.  Cas„  N.  S.,  651;  sec- 
ond head-note  of  Illinois  Cent.  R.  Co.  v.  Hart  (C.  C.  A.),  36  R.  R. 
R.  aao,  S9  Am.  &  Eng.  R.  Cas.,  N.  S.,  320. 

For  the  authorities  in  this  series  on  the  question  whether  the  com- 
mon master  is  liable  for  the  negligence  of  a  fellow  servant,  see 
Massy  v.  Milwaukee,  etc.,  Co.  (Wis.)  36  R.  R.  R.  656,  59  Am.  & 
Eng.  R.  Cas,,  N.  S.,  656;  Wickham  v.  Detroit  United  Ry.  (Mich.). 
35  R,  R.  R.  381,  59  Am.  &  Eng,  R.  Cas,,  N.  S.,  321. 
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&  Texas  Pacific  Railway  Company.     From  a  judgment  for.  de- 
fendant on  a  directed  verdict,  plaintiff  appeals.    Affirmed. 

Everett  B.  Hoover,  Robert  Harding,  and  -B.  V.  Puryear,  for 
appellant. 
John  Galvin  and  N.  L.  Bronaugh,  for  appellee. 

Clay,  C.  Appellant,  Silas  Trussle,  brought  this  action  against 
appellee,  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, to  recover  damages  for  personal  injuries  alleged  to  have 
been  due  to  the  negligence  of  said  company.  At  the  conclusion 
of  the  evidence  for  appellant,  the  court  awarded  the  railway  com- 
pany a  peremptory  instruction.  To  review  the  propriety  of  this 
ruling,  Trussle  has  appealed. 

Appellant  charged  in  his  petition  that  "the  defendant's  serv- 
ants, who  were  engaged  in  work  at  a  point  and  place  about  40 
feet  or  more  above  the  place  where  the  plaintiff  was  directed  to 
go  and  required  to  work,  and  who  were  out  of  the  sight  of  this 
plaintiff,  by  their  gross  negligence  in  shoveling  and  handling  and 
working  at  said  place  aforesaid,  caused,  suffered,  and  permitted 
dirt,  rock,  and  ^one  to  fall,  roll,  and  be  thrown  down  upon  the 
plaintiff  from  said  place  aforesaid,  a  portion  of  which  rock,  stone, 
and  dirt  struck  and  severely  injured  this  plaintiff's  hand,"  etc. 
Appellant  was  a  laborer  in  appellee's  employ.  He  belonged  to  a 
force  of  laborers  known  as  "Williams'  gang."  On  the  morning 
of  September  18,  1909,  appellant  and  Milton  Rawlings  were  put 
to  work  tearing  loose  the  forms  from  some  concrete  work  under 
High  Bridge  over  the  Kentucky  river.  Herbert  Winkle  and  Dan 
Reynolds,  two  other  members  of  the  same  gang  of  workmen,  and 
who  were  that  day  working  under  the  same  foreman,  were  engaged 
about  40  feet  higher  up  on  the  cliff  in  making  an  excavation  in 
which  other  concrete  work  was  to  be  laid  in  a  form.  Neither 
Herbert  Winkle  nor  Dan  Reynolds  was  superior  in  authority  to 
appellant.  When  appellant  went  to  work  that  morning,  he  knew 
that  Winkle  and  Reynolds  had  been  working  where  they  were 
wiployed  for  several  days.  He  knew  that  they  were  throwing 
rock  and  dirt  from  the  place  where  they  were  at  work,  and  that 
it  was  rolling  down  the  cliff  and  within  a  few  feet  of  him.  Be- 
tween 10  and  11  o'clock  in  the  morning  a  rock,  which  was  thrown 
from  a  shovel  handled  by  Herbert  Winkle,  who  was  working  on 
the  cliff  about  40  feet  above  appellant,  rolled  down  the  cliff  and 
struck  appellant  on  the  hand,  causing  the  injury  complained  of. 
Aj^llee  defended  on  the  ground  that  appellant  and  the  party 
causing  the  injury  were  fellow  servants. 

Here  appellant  and  the  servant  causing  his  injury  were  mem- 
^rs  of  the  same  gang  of  laborers  and  were  engaged  in  a  com- 
inon  employment.  Appellant  was  tearing  away  the  wooden  form 
around  the  concrete  structure  that  had  recently  been  made,  while 

Winkle  was  engaged  in  making  an  excavation  in  the  side  of  the 
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clitf  in  which  to  build  another  structure.  Not  only  that,  they 
were  engaged  in  the  same  grade  of  the  common  employment,  as 
neither  one  could  receive  from  or  give  orders  to  the  other.  The 
fact  that  they  were  40  feet  apart  does  not  alter  the  rule.  The 
facts  of  this  case  bring  it  within  the  rule  laid  down  in  Martin  v. 
Mason-Hoge  Co.,  91  S.  W.  1146,  28  Ky.  Law  Rep.  1333,  and  Ft. 
Hill  Stone  Co.  v.  Onn's  Adm'r,  84  Ky.  183.  Being  engaged  in 
the  same  department  of  a  common  employment,  and  being  of 
equal  rank  in  that  employment,  appellant  and  Winkle  were  fel- 
low servants.  That  being  true,  appellant  assumed  the  risk  of  the 
injury,  and  the  railroad  company  is  not  liable.  It  follows  that 
the  trial  court  properly  instructed  the  jury  to  find  for  appellee- 
Judgment  affirmed. 


Heshion  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  1,   1911.) 

[94  N.  E.  Rep.  390.] 

Carrien — Injury  to  PaBseoger — Contributory  Negligence.* — Where 
plaintiff  had  been  employed  by  the  defendant  as  a  conductor,  and 
was  familiar  with  the  conditions  of  a  narrow  street,  throug'h  which 
the  cars  ran,  it  was  negligence  for  him  to  stand  upon  the  running 
board  of  the  car  in  such  a  manner  that  he  could  be  struck  by  the 
pole  of  a  cart  standing  between  the  curb  and  the  track. 

Report  from  Superior  Court,  Suffolk  County ;  Edgar  J,  Sher- 
man, Judge. 

Action  by  James  T.  Heshion  against  the  Boston  Elevated  Rail- 
way Company.  On  report  from  the  superior*  court.  Judgment 
on  the  verdict  for  defendant. 

John  J.  Scott,  for  plaintiff. 
John  E.  Hannigan,  for  defendant, 

Sheldon,  J.  If  we  assume  that  there  was  evidence  of  negli- 
gence of  the  defendant's  servants  in  driving  their  car  past  the 
projecting  pole  of  the  cart,  we  come  to  the  question  whether 
there  was  evidence  of  the  plaintiff's  due  care. 

•For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  railroad  employees  injured  by  structures  or 
other  objects  over  or  near  tracks,  see  last  foot-note  of  West  v.  Chi- 
cago, etc.,  Ry.  Co.  (C.  C.  A.},  37  R.  R.  R.  663,  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  663;  last  paragraph  of  toot-note  of  Redmond  v.  Quincy, 
etc.,  R.  Co.  (Mo.),  37  R.  R.  R.  283,  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
283;  second  foot-note  of  Heilig  v.  Southern  R.  Co.  (N.  C),  36  R. 
R.  R.  501,  59  Am.  &  Eng.  R.  Cas.,  N.  S,.  501. 
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In  the  absence  of  any  special  circumstances,  such  as  a  regula- 
tion of  the  railway  company  properly  published  or  brought  to 
the  knowledge  of  the  passenger  (Cutts  v.  Boston  Elevated  Rail- 
way, 202  Mass.  450,  ^  N.  E.  21),  or  the  existence  of  known  or 
probable  dangers  calling  for  special  care  to  avoid  them,  it  is  for 
the  jury  to  determine  the  negligence  or  due  care  of  a  passenger 
who  is  riding  upon  a  more  exposed  part  of  a  street  railway  car, 
such  as  the  front  or  rear  platform  or  the  running  board  of  an 
c^ien  car.  Beal  v.  Lowell  &  Dracut  Street  Railway,  157  Mass. 
444,  32  N.  E.  653;  Sweetland  v.  Lynn  &  Boston  Railroad,  177 
Mass.  574,  59  N.  E,  443,  51  L.  R.  A.  783;  Pomeroy  v.  Boston 
&  Northern  Street  Railway,  193  Mass.  507,  79  N,  E.  764;  El- 
dredge  V.  Boston  Elevated  Railway,  203  Mass.  582,  89  N.  E. 
IMI. 

The  two  last  cited  cases  have  carried  the  rule  farthest  in  favor 
of  plaintiff.  In  the  Pomeroy  Case,  the  plaintiff,  while  on  the 
running  board  of  an  open  car,  was  injured  by  coming  in  contact 
with  a  trolley  pole  which  the  defendant  maintained  near  a  curve 
in  its  track  inclining  towards  the  track  at  such  an  angle  as  to 
involve  the  danger  of  its  hitting  any  one  upon  the  running  board 
of  a  passing  car.  He  was  famihar  with  the  place  and  knew  gen- 
erally the  location  of  the  trolley  poles,  although  he  was  not  aware 
that  any  one  of  them  v.-as  so  placed  as  to  create  the  danger  which 
was  found  to  exist.  He  was  not  paying  attention  to  anything 
which  might  be  on  that  side  of  the  track.  It  was  held  that  these 
facts,  although  important  evidence  upon  the  issue  of  his  due 
care,  were  not  conclusively  against  him. 

In  the  Eldredge  Case,  it  was  held  that  such  a  passenger  can- 
not disregard  the  ordinary  incidents  of  travel  from  the  concur- 
rent use  of  the  streets  by  other  travelers,  but  he  has  the  right 
to  assume  that  the  carrier  will  not  expose  him  to  injury  from 
passing  vehicles,  if  by  the  exercise  of  reasonable  diligence  the 
movements  of  the  car  can  be  so  controlled  as  to  avoid  the  risk 
of  collision;  and  the  fact  that  though  looking  forward  he  does 
not  observe  a  vehicle  ahead  of  the  car  and  dangerously  near  to 
it,  and  so  is  injured  by  the  hub  of  its  wheel  striking  against  him, 
will  not  necessarily  preclude  a  finding  that  he  was  in  the  exer- 
cise of  due  care. 

In  the  case  at  bar  the  plaintiff  had  been  employed  by  the  de- 
fendant as  a  conductor.  He  was  entirely  familiar  with  this 
street.  It  was,  as  he  knew,  a  narrow  street.  At  this  point,  the 
distance  from  the  curbstone  to  the  track  was  9  feet  and  8  inches, 
and  the  car  overhung  the  track  on  each  side  a  space  of  18  inches, 
so  that  there  were  only  8  feet  and  2  inches  between  the  edge  of 
the  running  board  and  the  curbstone.  This  was  a  very  busy 
street.  Plainly  it  was  neither  strange  nor  unlikely  that  a  cart 
either  loading  or  unloading  should  be  standing  with  its  pole  ex- 
tending out  into  the  street.     Plainly  also  a  proper  care  for  his 
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own  safety  required  the  plaintiff  in  going  through  so  narrow  a 
space  in  his  exposed  position  to  take  some  degree  of  care  for  his 
own  safety  against  the  near  approach  of  other  vehicles  or  even 
a  brushing  by  them  against  the  running  board  upon  which  he 
was  standing.  While  he  had  the  right  to  expect  the  motorman 
to  use  proper  care  in  running  the  car  so  as  to  avoid  collisions  or 
a  dangerous  approach  to  other  vehicles,  he  also  knew  that  in  so 
crowded  a  street  and  so  narrow  a  way  there  was  a  constant 
liability  to  such  a  risk,  either  from  a  misjudgment  of  the  motor- 
man  or  of  the  drivers  of  other  vehicles  or  from  any  sudden 
emergency  that  might  arise.  He  could  not  under  such  circum- 
stances so  far  surrender  the  responsibility  for  his  safety  to  the 
servants  of  the  defendant  as  not  to  concern  himself  at  all  about 
the  increased  hazards  to  which  his  position  exposed  him.  But 
this  is  exactly  what  he  did.  Although  aware  of  his  situation  and 
the  risks  which  it  involved,  he  stationed  himself  upon  the  run- 
ning board,  took  hold  of  the  uprights,  manifestly  with  both 
hands,  and  so  stood  looking  into  the  car.  He  did  not  even  turn 
his  body  or  his  neck  to  look  ahead  or  into  the  street;  he  did  not 
see  the  cart  until  he  was  struck  by  the  pole.  He  both  knew  the 
dangers  and  disregarded  them.  Judged  by  his  conduct,  he  chose 
to  abstract  his  attention  from  them,  as  in  Holian  v.  Boston  Ele- 
vated Railway,  194  Mass.  74,  76,  80  N.  E.  1,  11  L.  R.  A.  (N. 
S.)  166.  The  way  in  which  he  was  standing  naturally  would 
tend  to  make  a  part  of  his  body  protrude  beyond  the  line  of  the 
running  board.  The  c&rt  and  the  pole  were  in  plain  sight;  they 
scarcely  could  have  escaped  his  observation  if  he  had  looked 
ahead  at  all.  Not  only  does  this  appear  from  his  own  testimony, 
but  the  witness  whom  he  called,  and  who  had  been  seated  in  the 
car,  testified  that  the  position  of  the  cart  and  the  pole  could  be 
seen  for  a  considerable  distance  ahead ;  that  the  pole  reached  so 
far  towards  the  track  that  it  was  evident  that  it  would  reach  near 
to  or  partly  over  the  running  board,  but  that  the  plaintiff  was 
looking  into  the  car  and  not  ahead. 

In  the  Eldredge  Case,  already  referred  to,  the  plaintiff  was 
looking  ahead,  and  merely  failed  to  observe  the  threatening 
danger.  He  was  at  least  using  some  care.  In  the  Pomeroy  Case, 
the  plaintiff  did  not  know  of  the  particular  danger  that  existed 
from  the  inclination  of  the  trolley  pole  towards  the  track.  The 
same  is  to  he  said  of  Mason  v.  Boston  &  Northern  Street  Rail- 
way, 190  Mass,  255,  76  N.  E.  717.  The  plaintiff  there  had  no  no- 
tice or  knowledge  of  the  impending  danger  and  no  reason  to  be  on 
his  guard  against  it.  In  the  case  at  bar,  the  plaintiff  was  aware 
of  all  the  circumstances  except  the  position  of  the  cart  and  pole 
which  struck  him,  and  even  a  slight  degree  of  attention  on  his 
part  would  have  given  him  knowledge  of  this.  He  then  readily 
could  have  put  himself  out  of  danger  by  temporarily  stepping 
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between  the  seats  or  perhaps  even  by  drawing  his  body  in  a  little 
from  the  edge  of  the  running  board. 

The  jury  would  not  have  been  warranted  in  finding  that  the 
plaintiff  was  in  the  exercise  of  due  care,  and  judgment  must  be 
entered  on  the  verdict. 

So  ordered. 


Louisville  &  N.  R,  Co,  v.  Thomasoij, 
(Eapreme  Court  of  Alabama,  Feb.  2,  1911.     Rehearing  Denied  Miy 

5,   1911.) 

[6S  So,  Rep.  115.] 

Huter  and  Servant — Railroads — Death  of  Employee — ^Jiuy  Qoes- 
tions— Negligence. — Whether  enginemen  were  negligent  in  failing  to 
use  proper  means  to  avoid  injuring  an  employee  standing  near  the 
track  after  his  peril  was  discovered  held  under  the  evidence  a  jury 
question. 

Appeal  and  Error — Review — Presumptions. — Trial  amendments  of 
the  complaint,  not  appearing  on  the  record,  must  be  presumed  to 
have  been  so  made  as  to  conform  to  the  proof;  the  judgment  entry 
showing  amendment    for    that    purpose. 

Huter  and  Servant — Railroads — Employees  on  Track.* — An  em- 
ployee standing  near  a  railroad  track  is  entitled  to  the  same  protec- 
lioa  as  a  stranger  would  be  on  discovery  of  his  peril  by  the  engine- 
men  on  an  approaching  locomotive,  regardless  of  whether  he  is 
performing  his  duties. 

Appeal  from  Law  and  Equity  Court,  Morgan  County; 
Thomas  W.  Wert,  Judge. 

Action  by  John  A.  Thomason,  administrator,  against  the  Louis- 
ville k  Nashville  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

EyrtCT-  &  Eyster,  for  appellant. 
Callahan  &•  Harris,  for  appellee. 

Simpson,  J.  This  is  an  action  by  the  appellee  against  the  ap- 
pellant for  damages,  on  account  of  the  death  of  plaintilFs  in- 
testate, C.  L.  Seitz,  which  is  claimed  to  have  been  caused  by  the 
negligence  of  the  defendant,  in  the  operation  of  its  locomotive 


engine. 


.  ]  The    general   issue    and     contributory     negligence    were 
pleaded,  and  it  is  insisted  that  the  plaintiff's  intestate  was  not  in 

*See  second  foot-note  of  Young  v.  St.  Louis,  etc.,  Ry.  Co.  (Mo.), 
"  R.  R.  R.  197,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  197. 
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the  line  of  his  duty,  and  was  guilty  of  contributory  negligence 
in  going  upon  the  track  without  looking  and  listening.  It  may 
be  admitted  that  the  plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence,  yet  the  question  arises  whether  or  not  the  em- 
ployees of  the  defendant  were  guilty  of  negligence  in  failing  to 
use  the  proper  means  to  avoid  the  injury  after  the  peril  of  the 
plaintiff's  intestate  was  discovered. 

The  engines  testified  that  he  was  keeping  a  lookout,  but  did 
not  see  the  intestate,  because  the  said  engineer  was  on  the  west 
side  of  the  cab,  and  the  intestate  approached  the  track  from  the 
east  side.  He  testified  that,  if  intestate  had  approached  from  the 
west  side,  he  could  have  seen  him.  The  witness  Dan  Garth  says 
of  decea.sed :  "When  I  first  saw  him,  he  was  on  the  east  side, 
and  he  crossed  over  to  look  to  see  if  there  was  any  engine. 
*  *  *  He  stopped  so  close  to  the  track  that  the  tender  hit 
him.  If  he  had  stepped  nearer  the  train  going  south,  he 
would  have  been  out  of  the  way,  *  *  *  fhe  train 
going  south  was  west  of  the  track  that  the  engine  was  on." 
Percy  Landers  says:  "He  was  walking  sideways  between  the 
two  tracks.  There  was  a  backing  engine  on  the  east  side  of  this 
track,  and  there  was  a  freight  train  on  the  track  west  of  it,  in 
motion,  going  south.  *  •  «  When  I  last  saw  him,  before  he 
was  struck,  he  was  between  these  two  tracks,  standing  looking 
at  the  train" — and  that  he  was  walking  slowly,  looking  at  the 
train  on  the  west,  and  would  occasionally  stoop  to  look  under  the 
west  train,  thus  placing  his  body  within  range  of  the  engine  and 
tender  backing  on  the  east  track.  This  evidence  tends  to  show 
that  intestate  was  on  rhe  west  of  the  track  on  which  the  engine 
and  tender  were  backing,  in  plain  view  of  the  engineer.  The 
fireman,  McClusky.  testified  that  the  engineer,  in  looking  out  of 
the  window  on  the  west  side  of  the  cab,  could  see  the  rail  in  20 
feet  of  the  inside  of  the  track. 

The  testimony  is  without  conflict  to  the  effect  that  the  back- 
ing engine  was  moving  only  about  as  fast  as  a  man  could  walk — ■ 
about  3  or  4  miles  an  hour — and  could  have  been  stopped  within 
10  feet.  While  others  place  the  intestate  on  the  east  side  of  the 
track,  yet  this  raises  a  conflict,  and  it  was  open  to  the  jury  to 
find  that  the  engineer  saw  the  intestate  in  time  to  have  stopped 
the  engine.  The  fireman,  who  was  looking  out  on  the  east  side 
of  the  cab,  testified  that  he  saw  the  intestate  approaching  the 
track  on  the  east  side,  looking  intently  at  the  train  moving  south, 
that  when  the  engine  was  within  about  60  feet  of  intestate  some 
one  hallooed,  and  he  turned  to  see  who  was  hallooing,  and  before 
he  looked  back  the  injury  occurred.  This  al.so  raises  the  ques- 
tion whether  or  not,  from  the  apparent  action  of  the  intestate,'  his 
seeming  not  to  be  aware  of  the  approaching  engine  and  tender,  the 
fireman  should  not  have  notified  the  engineer  and  had  the  en^ne 
stopped,  in  place  of  allowing  his  attention  to  be  diverted  by  the 
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hallooing.  In  view  of  this  testimony,  the  court  did  not  err  in 
refusing  to  give  the  general  affirmative  charge  in  favor  of  the  de- 
fendant. M.  &  C.  R.  R.  Co.  V.  Martin,  Adm'r,  131  Ala.  270,  278, 
279,  30  South.  827 ;  Birmingham  Ry.,  U.  &  P.  Co.  v.  Hinton, 
141  Ala.  614,  37  South.  635;  Duncan  v.  St.  L.  &  S.  F.  R.  Co., 
152  Ala.  119,  129,  44  South.  418;  R.  &  D.  R.  Co.  v.  Jones,  92 
Ala.  219,  227,  9  South.  276. 

[2]  As  to  the  point  suggested  that  the  proof  does  not  corres- 
pond with  the  allegations  of  the  complaint,  on  which  a  number 
of  charges  were  requested,  the  judgment  entry  states  that  "plain- 
tiff, by  leave  of  court,  is  allowed  to  amend  his  complaint  by 
striking  out  counts  2,  3,  and  4,  and  amending  counts  1  and  5,  to 
conform  to  the  evidence,  the  amendment  being  filed  in  open 
court."  Said  amendments  do  not  appear  oh  the  record,  and  we 
must  presume  that  they  were  made,  so  as  to  meet  the  evidence,  and 
that  the  court  correctly  held.  Keith  v.  Cliatt  &  Bro.,  59  Ala.  408; 
.-Xllen  V.  Harper,  26  Ala.  686 ;  Crawford  v.  Simonton  &  Co.,  163 
Ala.  609,  50  South.  1024;  Southern  Railway  Co.  v.  McGowan, 
149  Ala.  441,  454,  43  South.  383. 

[3]  Whether  the  plaintiff  was,  or  not,  engaged  in  the  per- 
formance of  his  duties  as  an  employee,  he  would  at  least  be  en- 
titled to  the  same  protection,  as  a  stranger,  after  his  peri!  was 
discovered.    Boggs  v.  Ala.   Consol'd  C.  &  I.  Co.,  52   South.  87.8. 

Other  charges  were  misleading  in  pretermitting  other  matters 
of  defense,  not  mentioned  in  the  charges.  Southern  Railwav  Co. 
I'.  McGowan,  supra,  149  Ala.  442,  455,  43  South.  383. 

There  being  no  reversible  error  apparent  in  the  record,  the 
judgment  of  the  court  is  affirmed 

Affirmed. 

DowDELL,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 
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Clancy  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Court  of  Appeals  of  New  York.  March  21.  1911.) 

[94  N.  E.  Rep.  867.] 

Appeal  and  Error — Questions  Reviewable— Suffioency  of  Evidence. 

— Whether  there  is  any  evidence  to  support  the  findings  of  the  court 
and  the  directed  verdict  is  a.  question  of  law  reviewable  by  the  Court 
of  Appeals  on  appeal  from  the  Appellate  Division  unanimously  af- 
firming the  judgment   entered  on   the   verdict. 

Master  and  Servant^Injury  to  Servant — Contributory  Negligence 
— Evidence. — In  an  action  for  the  death  of  a  section  foreman  struck 
by  a  train  near  a  station,  evidence  held  not  to  support  a  finding  of 
freedom  from   contributory   negligence. 

Master  and  Scrvant—Injuiy  to  Servant^Contributory  Negligence 
— Evidence.*— Plaintiff  suing  for  the  death  of  a  section  foreman 
struck  by  a  train  must  prove  decedent's  freedom  from  negligence, 
and  it  is  insufficient  to  merely  furnish  a  slender  basis  for  speculation 
on  that  subject 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Elizabeth  Clancy,  administratrix  of  Patrick  Clancy, 
against  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany. From  a  judgment  of  the  Appellate  Division  (133  App. 
Div.  119,  117  N.  Y.  Supp,  233)  unanimously  affirming  a  judg- 
ment  for  plaintiff  entered  on  a  directed  verdict,  defendant,  by 
permission  of  a  judge  of  the  Court  of  Appeals,  appeals.  Re- 
versed, and  new  trial  ordered. 

See,  also,  134  App.  Div.  922,  118  N.  Y.  Supp.  1099. 

/.  R.  Oeland,  for  appellant. 
Michael  /.  Tiemey,  for  respondent, 

Collin,  J.  The  action  is  to  recover  damages  for  the  alleged 
negligence  of  defendant  by  which  the  death  of  her  intestate  was 
caused.  It  is  under  the  employer's  liability  act  (Laws  1902,  c. 
600).  The  intestate,  sn  employee  of  defendant,  was  killed  at 
about  6  o'clock  in  the  afternoon  of  October  22,  1905.  at  a  point 
of  defendant's  railroad,  near  Bartow  station,  in  the  city  of  New 
York.  _  There  the  railroad  runs  east  and  west  and  has  two  tracks 
of  which  the  southern  is  the  east  bound  and  the  northern  the 
west  bound.  Upon  either  side  of  the  railroad,  at  the  station,  was 
a  station  platform.     West  of  the  station,  and  at  least  400  feet 

•See  second  foot-note  of  Grand  Trunk  W.  Ry.  Co.  v.  Reynolds 
(Ind.),  38  R.  R.  R.  678.  61  Am.  &  Eng.  R.  Cas..  N.  S..  678;  first  foot- 
note of  Illinois  Cent.  R.  Co.  v.  O'Neill  (C.  C.  A.).  37  R.  R.  R.  99 
60  Am,  &  Eng.  R.  Cas.,  N.  S.,  09. 
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therefrom,  was  a  crossover  track  from  the  one  track  to  the  other 
and  connectible  with  each  by  switches.  East  of  the  station  the 
Wo  (racks  were  likewise  connected  by  a  crossover,  with  switches. 
Through  several  weeks  prior  to  October  22,  1905,  the  defendant 
ran  on  Sundays  and  holidays,  beginning  at  4  o'clock  in  the  after- 
aooa,  hourly,  a  special  passenger  train  from  the  New  York  sta- 
tion to  Bartow  station  and  return.  Bartow  station  is  east  of  the 
Sew  York  station,  and  ordinarily  the  train  ran  from  New  York 
on  the  east-bound  track  with  the  engine  and  tender  at  the  head  of 
the  train,  but  backing  so  that  the  tender  was  at  the  front  of  the 
train,  and  the  train  thus  constituted  would  leave  the  east-bound 
mck  at  the  western  crossover,  over  which  it  would  pass  to  the 
west-bound  track,  thence  east  to  the  station  platform,  reaching 
irhidi  the  engine  would  be  uncoupled  and  with  the  tender  pro- 
ceed to  the  eastern  crossover,  thence  to  the  east-boimd  track, 
thence  forward  to  the  west  crossover,  thence  backward  over  that 
crossover  to  the  west-bound  track  and  the  head  (the  rear  of  the 
incoming  train)  of  the  train  to  return  to  New  York.  The  train 
which  caused  the  death  of  the  intestate,  consisting  of  tender, 
engine,  and  six  coaches,  did  ni^  follow  the  usual  method,  but, 
under  a  special  order,  left  the  east-bound  for  the  west-bound 
trade,  about  four  miles  west  of  Bartow  station,  and  ran  east  upon 
the  west-bound  track,  tender  first,  to  Bartow  station.  The  testi- 
mony in  plaintiff's  behalf  upheld  the  inference  that  it  approached 
the  station  without  warning  by  whistle  or  bell  and  without 
headlight,  and  a  freight  train  of  35  or  40  cars  was  at  the  same 
time  passing  eastwardly  on  the  east-bound  track,  The  freight 
train  was  running  20  or  25  miles  an  hour,  on  an  upgrade,  was 
prflinf,  emitting  black  smoke,  and  its  passage  was  accompanied 
l>T  considerable'  rattling.  Darkness  had  arrived,  and  it  was  com- 
fnmcing  to  rain.  At  the  station  the  engine  was  uncoupled,  and 
*^th  the  tender  ran  as  usual  to  and  over  the  eastern  crossover, 
the  east-bound  track,  the  western  crossover,  and,  as  they  were 
iadring  upon  the  west-bound  track- to  the  head  of  the  train  to 
rttum  to  New  York,  the  body  of  the  intestate  was  discovered 
wider  the  rear  car  of  the  arriving  and  the  head  car  of  the  out- 
going train,  about  15  feet  from  its  end,  lying  just  inside  of  the 
outer  rail,  with  the  feet  to  the  west  and  the  head  almost  dis- 
stvered.  It  was  about  midway  between  the  crossover  and  the 
nwion  platform  or  not  less  than  200  feet  from  either.  At  the 
same  lime  was  found,  about  10  feet  further  west,  the  body  of  a 
idkw  workman.  The  intestate  had  been  for  the  11  years  last 
^  to  his  death  the  section  foreman  on  this  particular  section. 
At  2  o'clock  in  the  afternoon  of  that  day,  he  took  at  New  Ro- 
*™  the  train,  east  bound,  for  Bartow  station.  Between  4  and 
'  oclodc  he  was  about  one-quarter  of  a  mile  west  of  Bartow 
*tion  in  a  boat  fishing,  and  the  evidence  is  silent  concerning  his 
subsequent  acts.  The  switches  of  the  crossovers  were  operated 
«8R8-6 
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W  the  brakeman  of  ibe  train  as  and  when  their  use  required. 
One  of  intestate's  duties  was  to  pull,  or  have  one  of 
his  men  pull,  at  about  4  o'clock  in  the  afternoon  or 
or  just  before  the  first  special  train  arrived,  the  spike 
which  held  in  place  the  rails  of  the  crossover  and 
to  replace,  or  have  one  of  his  men  replace,  the  spike  after 
the  last  special  train  of  the  day  had  left.  The  tools  used  in  those 
acts  were  a  spike  bar  and  a  spiking  maul.  No  tools  were  found 
where  the  body  of  the  intestate  was.  There  was  testimony  that 
this  6  o'clock  train  was  the  last  special  train  for  the  day.  Prior 
to  this  occasion  the  special  train  had  run,  although  infrequently, 
eastwardly  to  Bartow  station  on  the  west-bound  track.  The  in- 
testate was  familiar  with  the  times  and  methods  of  operating  the 
trains,  and  was  required  by  the  rules  of  defendant  to  know  the 
time  tables  and  be  on  the  lookout  for  trains.  Through  one-quarter 
of  a  mile  from  the  station  to  the  west  the  track  was  straigfht,  and 
the  smoke  of  the  freight  train  did  not  obscure  the  special  train. 

The  respondent  contends  that  the  intestate  standing  near  the 
junction  of  the  western  crossover  and  the  west-bound  track, 
waiting  for  the  freight  train  to  pass  upon  the  east-bound  track, 
and  believing  that  behind  it  upon  that  track  was  the  special,  was 
struck  by  the  special  in  its  passage  upon  the  west-bound  track  to 
the  station. 

At  the  close  of  the  evidence  the  defendant  asked  the  court  to 
direct  a  verdict  in  its  favor,  and  the  plaintiff  made  the  same  re- 
quest in  her  behalf.  The  court  then  directed  the  jury  to  find  for 
the  plaintiff  and  to  assess  the  damages  at  the  sum  of  $8,0(X).  The 
defendant  excepted  thereto. 

[1]  The  question  whether  there  was  any  evidence  to  support 
the  findings  of  the  court  and  the  directed  verdict  is  a  question  of 
law  reviewable  by  us.  Second  Nat.  Bank  of  Morgantown  v. 
Weston,  172  N.  Y.  250,  64  N.  E.  949. 

[2]  We  will  assume,  without  further  statement  or  discussion, 
that  the  facts  justified  the  finding  that  the  defendant  was  negligent 
in  running  the  train  without  headlight  or  warning  signal.  The 
facts  do  not,  however,  furnish  any  support  for  the  finding  that 
the  intestate  was  free  from  negligence  contributing  to  his  death. 
They  do  not  tend  to  establish  directly  or  by  reasonable  inference 
that  the  intestate  was  struck  by  the  train  without  neg- 
ligence on  his  part.  He  was  not  at  work  upon  or  near 
the  track.  No  proven  duty  required  him  to  be  there.  The  sole 
reason  for  his  presence  in  that  locality  was  that  he  might  respike 
or  have  one  of  his  men  respike  the  rails  of  the  crossover  track 
after  the  last  special  train  had  left  Bartow  station  for  New  York, 
This  duty  did  not  require  that  he  should  be  at  or  near  the  switch 
or  upon  or  near  the  track.  Its  performance  permitted  him  to  re- 
main within  the  station  or  at  any  other  absolutely  safe  place  until 
after  the  train  had  arrived  and  departed.  The  evidence  does  not 
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tell  us  where  he  was  when  hit  or  why  he  was  there ;  what 
be  was  doing  or  why  he  was  doing  it;  whether  he 
was  sitting  or  standing,  or  awake  or  asleep.  It  does  not  contain 
a  fad  upon  which  can  stand  the  inference  that  he  was  at  his 
work  or  in  the  performance  of  any  duty  or  exercising  care, 
thmight,  or  attention  in  regard  to  the  tracks  or  the  train.  How 
he  came  to  be  hit  is  a  mystery  unsolvable  through  any  fact  be- 
fore us. 

[3]  The  trial  court  had,  and  we  have,  no  ri^t  to  conjecture  that 
the  intestate  was  free  from  negligence;  it  was  incumbent  upon 
plaintiff  to  give  proof  thereof.  She  did  no  more  than  furnish  a 
slender  basis  for  speculation,  and  that  is  inadequate  for  the  find- 
ii^  and  verdict. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

CuuEN,  C.  J.,  and  Gray,  Haight,  Vann,  Werner,  and  His- 
cocK,  JJ.,  concur, 
Jut^ent  reversed,  etc. 


Koeller  v.  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Nebraska,  March  18,  1911.) 

[130  N.  W.  Rep.  420.] 

Hatter  and  Servant — Injuries  to  Servant — Benefit  Society — Re- 
l*w*.'— A  railroad  employee  who  has  recovered  a  judgment  in  an 
idion  against  the  company  in  satisfaction  of  his  damages  tor  in- 
.Tirits  caused  by  its  negligence,  and  has  received  and  accepted  the 
imount  of  his  judgment,  cannot  recover  benefits  for  such  injury  from 
ih(  relief  department  of  such  corporation  under  an  agreement  of 
sitmbership  releasing  the  company  from  liability  in  case  of  such 
icwptance. 

•Wief  DepMtment.— Chicago,  B.  &  Q.  R.  Co.  v.  Bell,  44  Neb.  44, 
42  X.  W.  314,  Chicago,  B.  &  Q.  R.  Co.  v.  Curtis,  Si  Neb.  442,  71  N. 
IV  12,  66  Am.  St.  Rep.  456,  and  Clinton  v.  Chicago,  B.  &  Q.  R. 
Co.,  60  Neb.  692,  84  N.  W.  90,  followed. 

ReBef  Depaitment. — Chicago,  B.  &  Q.  R.  Co.  v.  Healy,  78  Neb. 
^  107  N.  W.  1005,  111  N.  W.  598,  10  L.  R.  A.  (N,  S.)  198,  124  Am. 
S>  Rep.  830,    distinguished. 

(Sfllabas  by  the  Court.) 

■Appeal  from  District  Court  Lancaster  County;  Frost,  Judge. 

*Ste  last  ioot-note  of  Day  v.  Atlantic  C.  L.  R.  Co,  (C.  C,  A.),  37 
K.  R.  R.  623,  60  Am.  &  Eng.  R.  Cas„  N.  S.,  633;  first  foot-note  of 
J«<itn  t'.  Atlantic  C.  L.  R.  Co.  (N.  C),  36  R.  R.  R.  558,  59  Am. 
«W-  R.  Cas.,  N.  S.,  558. 
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Action  by  Fred  C.  Koeller  a^inst  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Byron  Clark  (Jas.  E.  Kelby,  of  counsel),  for  appellant. 

Geo.  W.  Berge,  for  appellee. 

Barnes,  J.     Action  on  a  certificate  issued  to  the  plaintiflF  by 
the  relief  department  of  the  Chicago,  Burlington  &  Quincy  Rail- 
way Company.   It  appears  without  dispute  that  the  defendant 
maintains  and  conducts  what  is  known  as  its  "Voluntary  Relief 
Department ;"  that  the  plaintiff,  who  was  employed  by  the  de- 
fendant in  its  railroad  shops  at  Havelock,  became  a  member  of 
that  department,  and  the  certificate  in  question  was  issued   to 
him  on  the  22d  day  of  March,  1897;  that  he  paid  his  dues  and  as- 
sessments thereon  up  to  the  date  of  his  injury,  which  occurred 
while  in  defendant's  service,  and  at  that  time  he  was  a  member  of 
the.  department  in  good  standing.     By  the  certificate  in  question, 
the  defendant  agreed,  in  case  of  sickness  or  injury,  to  pay  the 
plaintiff  50  cents  per  day  for  52  weeks  and  25  cents  per  day 
thereafter  during  the  continuance  of  his  disability.  A  part  of  the 
of  the  plaintiff's  agreement,  which  is  contained  in  the  certificate, 
reads  as  follows:    "In  case  of  injury  to  a  member  he  may  elect 
to  accept  the  benefits  in  pursuance  of  these  regulations,  or  to 
prosecute  such  claims  as  he  may  have  at  law  against  the  company 
or  any  company  associated  therewith  in  the  administration  of 
their  relief  departments.  The  acceptance  by  the  member  of  bene- 
fits for  injury  shall  operate  as  a  release  and  satisfaction  of  all 
claims  against  the  company  and  all  other  companies  associated 
therewith  as  aforesaid,  for  damages  arising  from  or  growing  out 
of  such  injury;  and  further,  in  the  event  of  the  death  of  a  mem- 
ber no  part  of  the  death  benefit  or  unpaid  disability  benefit  shall 
be  due  or  payable  unless  and  until  good  and  sufficient  releases  shall 
be  dehvered  to  the  superintendent,  of  all  claims  against  the  relief 
department,  as  well  as  against  the  company  and  all  other  companies 
associated  therewith  as  aforesaid,  arising  from  or  growing  out 
of  the  death  of  the  member,  said  releases  having  been  duly  ex- 
ecuted by  all  who  might  legally  assert  such  claims ;  and  further, 
if  any  suit  shall  be  brought  against  the  company  or  any  other 
company  associated  therewith  as  aforesaid,  for  damages  arising 
from  or  growing  out  of  the  injury  or  death  occurring  to  a  mem- 
ber, the  benefits  otherwise  payable  and  all  obligations  of  the  re- 
lief department  and  of  the  company  created  by  the  membership  of 
such  member  in  the  Relief  F'und  shall  thereupon  be  forfeited 
without  any  declaration  or  other  acts  by  the  rehef  department  or 
the  company;  but  the  superintendent  may,  in  his  discretion,  waive 
such  forfeiture  upon  condition  that  all  pending  suits  shall  first 
be  dismissed." 

On  the  4th  day  of  December,  1906,  while  working  in  the  de- 
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fendant's  shops  at  Havelock,  the  plaintiff  was  struck  upon  the 
side  of  the  head  by  the  defendant's  machinery,  and  by  the  wound 
inflicted  thereby  the  sight  of  his  right  eye  was  permanently  de- 
stroyed, and  he  was  permanently  disabled.  It  further  appears 
that  the  plaintiff  brought  suit  against  the  defendant  for  the  sum 
of  $15,000  to  recover  for  the  injuries  above  described,  and  ob- 
tained a  judgment  in  the  federal  court  for  the  district  of  Ne- 
braska against  the  defendant  for  the  sum  of  S875 ;  that  the  de- 
fendant paid  the  judgment  and  the  costs  of  the  action  in  full  on 
the  7th  day  of  June,  1907,  when  plaintiff  accepted  and  received, 
and  upon  the  following  day  commenced  this  suit  to  recover  the 
sum  of  $1,900  upon  his  benefit  certificate  above  described.  A 
trial  resulted  in  a  judgment  for  the  plaintiff,  and  the  defendant 
has  appealed. 

Defendant  contends  that,  plaintiff  having  elected  to  sue  for 
damages  and  having  accepted  the  payment  of  his  judgment  ob- 
tained in  that  suit,  the  agreement  contained  in  his  certificate  is  a 
bar  to  his  recovery  in  this  action.  On  the  other  hand,  plaintiff 
contends  that  his  agreement  is  illegal  and  void  as  against  public 
policy,  and  is  no  defense  to  this  action.  The  question  of  the  valid- 
ity of  such  contracts  was  before  us  the  first  time  in  Chicago,  B. 
&Q.  R.  Co.  V.  Wymore,  40  Neb.  645,  58  N.  W.  1120.  There  a 
member  of  the  relief  association  agreed  that  in  consideration  of 
the  amounts  paid  by  the  company  the  acceptance  of  benefits  for  in- 
jur\-  or  death  should  operate  as  a  release  and  satisfaction  of  all 
claims  for  damages  against  the  company  arising  from  such  in- 
jury or  death  which  could  be  made  by  him  or  his  legal  repre- 
sentatives. He  was  killed  in  an  accident  upon  the  railroad.  The 
beneficiary  named  was  his  widow,  who  accepted  the  benefit,  and 
by  an  instrument  in  writing  received  it  in  full  satisfaction  and 
discharge  of  all  claims  or  demands  on  account  or  arising  from 
the  death  of  said  member.  Subsequently,  as  administratrix,  she 
brought  suit  for  damages  against  the  railroad  company  on  behalf 
of  herself  and  children.  It  was  held  that  the  deceased's  conduct 
would  not  of  itself  waive  a  right  of  action ;  that  neither  the  con- 
tract nor  the  acceptance  of  the  money  or  release  of  liability  by 
the  widow  operated  to  bar  a  right  of  action  by  the  administratrix 
on  behalf  of  the  children ;  but  that  her  voluntary  acceptance  of  the 
benefit  and  release  of  the  company  did  operate  to  bar  any  action 
for  her  own  benefit.  The  question  was  again  before  us  in  Chic^o, 
B,  &  Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  314.  In  that  case 
an  employee  of  the  railroad  company,  a  member  of  a  relief  de- 
partment, was  injured  through  the  negligence  of  the  company. 
After  his  injury  there  was  paid  to  him  from  the  funds  of  the  re- 
lief department  $60  on  account  of  such  injury.  The  emplovee 
accepted  the  money,  and  then  sued  the  railroad  company  for  dam- 
ages tor  negligently  injuring  him.  It  was  held  that  he  could  not 
recover.    In  Chicago,  B.  &  Q.  R.  Co.  v.  Curtis,  51  Neb.  442,  71 
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K.  W.  42,  66  Am.  St.  Rep.  456,  it  was  held  that  such  a  contract 
did  not  lack  consideration  to  support  it;  that  the  promise  made 
by  the  employee  to  the  relief  department  for  the  benefit  of  the 
railroad  company  was  available  to  the  latter  as  a  cause  of  action 
or  defense;  that  the  contract  was  not  contrary  to  public  f>olicy; 
that  its  effect  did  not  enable  the  railroad  company  to  exonerate 
itself  by  contract  from  liability  for  the  negligence  of  itself  or 
servants;  that  the  employee  did  not  waive  his  right  of  action 
against  the  railroad  company  in  case  he  should  be  injured  by  its 
negligence  by  the  execution  of  the  contract;  that  it  is  not  the 
execution  of  the  contract  that  estops  that  injured  employee,  but 
his  acceptance  of  moneys  from  the  relief  department  on  account 
of  his  injury  after  his  cause  of  action  against  the  railroad  on  ac- 
count thereof  arises.  In  Clinton  v.  Chicago,  B.  &  Q.  R.  Co.,  60 
Xeb.  692, 184  \.  W.  90,  the  precise  question  here  presented  was 
before  the  court,  and  it  was  held:  "An  employee  of  a  railroad 
company  who  has  accepted  from  it  damages  for  injuries  sustained 
cannot  recover  benefits  for  such  injury  from  the  relief  depart- 
ment of  such  corporation  under  an  agreement  of  membership  re- 
leasing the  company  from  liability  in  case  of  such  acceptance." 
This  rule  was  followed  and  approved  in  Ovster  v.  Burlington  Re- 
lief Department  of  Chicago,  R.  &  Q.  R.  Co.,  65  Neb.  789,  91  X. 
W.  699,  59  L.  R.  A.  291,  and  Walters  v.  Chicago,  B.  &  Q.  R.  Co., 
74  Neb.  551,  104  N.  W.  1066.  It  thus  appears  that  we  are  futly 
committed  to  the  rule  contended  for  by  the  defendant. 

In  support  of  plaintiff's  contention,  counsel  cite  Chicago,  B.  & 
Q.  R.  Co.  V.  Healv,  76  Neb.  786,  107  N.  W.  1005.  Ill  N.  W. 
598,  10  L.  R.  A.  fN.  S.)  198,  124  Am.  St.  Rep.  830,  and  argue 
that  the  opinion  in  that  case  declares  the  contract  in  tiuestion  to 
be  opposed  to  public  policy,  and,  in  effect,  overrules  our  former 
decisions  upon  that  question.  We  do  not  so  understand  that  opin- 
ion. There  the  administratrix  of  a  deceased  employee  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  who  was  a 
member  of  its  relief  Oepartment,  brought  suit  to  recover  dam- 
ages under  the  statute  for  wrongfully  or  negligently  causing  the 
death  of  the  employee.  In  the  opinion  upon  rehearing  it  was  held 
that  the  administratrix,  who  was  the  beneficiary  of  a  deceased 
member,  having  received  the  benefit  provided  for  in  the  certificate 
of  membership,  could  not  maintain  an  action  to  recover  damages 
for  herself  caused  by  such  death.  It  was  further  held 
that  the  receipt  of  such  benefit  would  not  bar  her  ac- 
tion as  administratrix  of  the  estate  of  the  deceased  for 
the  benefit  of  her  minor  children.  While  the  opinion  states, 
by,  way  or  argument,  that  "the  policy  of  our  law  is  to  fur- 
nish every  citizen  with  speedy  redress  for  any  injury  that  he 
mav  receive  in  person  or  property,  and  a  contract  which  essen- 
tially imposes  a  penalty  upon  seeking  such  redress  is  contrary  to 
that  policy,"  still  the  fact  that  the  plaintiff  had  dismissed  her'ac- 
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lion  at  law  without  prejudice  and  had  not  obtained  or  received 
any  compensation  by  way  of  damages  was  the  determining  factor 
in  that  case.  Again,  it  must  be  observed  that  all  of  our  former 
decisions  touching  the  question  here  presented  were  cited  and  ap- 
proved by  the  writer  of  that  opinion,  excepting  only  the  case  of 
Walters  v.  Chicago,  B.  &  Q.  R.  Co.,  supra.  Our  attention  is  also 
■lirected  to  the  case  of  Miller  v.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.) 
(6  Fed.  305;  Id.,  76  Fed.  439,  22  C.  C.  A.  26+.  In  that  case  it 
was  held  by  the  federal  court  of  Colorado  that  a  contract  like  the 
one  in  question  was  void  as  against  public  policy,  but  the  ma- 
jority of  the  Circuit  Court  of  Appeals  in  affirming  that  judgment 
did  so  upon  other  grounds,  and  declared  that  the  contract  was 
not  void  as  against  public  policy,  and  it  appears  that  the  affirm- 
ance was  based  on  a  failure  to  set  forth  the  contract  in  the  an- 
swer in  such  a  manner  as  to  make  it  a  defense  to  the  plaintiff's 
cause  of  action.  In  the  case  at  bar  that  defect  was  eliminated  by 
the  answer  and  the  evidence. 

Finally,  it  appears  that  the  plaintiff's  contract  does  not  deprive 
him  of  his  action  at  law.  It  only  requires  him  to  make  his  elec- 
tion either  to  take  the  benefits  provided  by  his  certificate,  or  prose- 
cute an  action  to  recover  all  of  the  damages  which  are  the  re- 
sult of  his  injury.  Having  made  his  election,  there  would  seem 
to  be  no  good  reason  why  he  should  not  be  bound  thereby.  To 
hold  otherwise  requires  us  to  overrule  all  of  our  former  decisions 
on  this  question.  We  feel  that  we  should  not  be  called  upon  to 
idopt  so  radical  a  departure  from  our  former  views ;  and,  if  such 
contracts  are  to  be  declared  void  as  against  public  policy,  that  de* 
claration  should  come  from  the  Legislature,  and  not  from  the 
courts. 

For  the  foregoing  reasons,  it  seems  clear  that  the  district  court 
«Ted  in  disregarding  the  provisions  of  the  plaintiff's  contract, 
and  that  upon  the  facts  of  this  case  the  judgment  should  have 
wen  for  the  defendant.  The  judgment  of  the  district  court  is 
iherefore  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
Reversed  and  remanded. 
Letton,  J.,  not  sitting. 
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(Supreme  Court  of  Michigan,  May  S,  1911.) 

[131  N.  W.  Rep.  99.] 

Carrien — Connecting  Carriers — Dela^ — Liability  of  Initial  Carrier. 
— Where,  in  an  action  against  an  initial  carrier  for  damages  to  a  car 
load  of  potatoes  by  delay  in  transportation,  the  evidence  indicated 
that  by  far  the  greater  part  of  the  loss  occurred  through  the  unex- 
plained dtjays  of  the  carriers  other,  than  defendant,  it  could  not  be 
made  liable  as  an  insurer  for  the  total  loss,  because  its  agent,  on 
transferring  the  potatoes  to  the  next  connecting  carrier,  neglected 
to  add  to  the  waybill  a  direction  to  notify  a  particular  person  of  the 
arrival  of  the  car  at  its  destination,  whereby  the  delay  was  extended 
three  days,  before  such  person  received  notice  of  the  arrival  of  the 
car,  when  on  inspection  he  found  them  so  badly  decayed  that  he 
was  compelled  to  refuse  them. 

Error  to  Circuit  Court,  Kent  County;  John  S.  McDonald, 
Judge. 

Action  by  the  L.  Starks  Company  against  Manistee  &  North- 
eastern Railroad  Company,  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Ai^ed  before  Hooker,  Moobe,  McAlvay,  Brooke,  and 
Blair,  J  J. 

Smedley,  Hall  &  Gillard,  for  appellant. 
Wilson,  Wilson  &  Rice,  for  appellee. 

•  Blaih,  J.  This  is  an  action  of  assumpsit  to  recover  damages 
for  breach  of  a  contract  for  the  transportation  of  a  car  load  of 
potatoes,  consigned  to  the  plaintiff,  via  Grand  Trunk  Railroad 
Company,  at  Gratiot  Siding,  Detroit,  with  instructions  to  notify 
Frank  Wise  on  the  arrival  of  the  car  at  its  destination.  Wise  had 
ordered  the  potatoes  at  49  cents  a  bushel,  subject  to  inspection. 
The  potatoes  were  received  by  defendant  September  18,  1905, 
and  delivered  to  the  Pere  Marquette  Railroad  Company  Septem- 
ber 19th,  at  Kaleva,  a  junction  point,  where  there  was  an  agent 
representing  both  companies.  In  transferring  the  car  to  the  Pere 
Marquette,  the  agent  omitted  from  the  shipping  bill  the  wor^s, 
"Notify  Frank  Wise."  The  car  arrived  at  Grand  Rapids  Sep- 
tember 21st,  was  delivered  to  the  Grand  Trunk  on  September 
26th,  reached  Detroit  September  27th,  and  was  placed  on  the 
Gratiot  Siding  on  Saturday,  September  30th.  No  notice  was 
given  to  Wise,  who  did  not  learn  of  the  arrival  of  the  car  until 
October  3d,  when  he  inspected  the  potatoes,  found  them  badly 
decayed,  and  refused  to  accept  them. 
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The  testimony  tende;!  to  show  that  in  case  of  new  potatoes  in 
a  box  car  decay  would  begin  to  set  in  when  the  temperature  of 
the  car  went  above  80  degrees  Fahrenheit.  "*  *  *  That 
potatoes  in  the  fall  of  the  year  came  more  or  less  green,  and  do 
not  keep  like  winter  potatoes.  *  *  *  In  some  cases,  in  a  hot 
car,  they  will  not  last  over  seven  or  eight  days.  We  have  no 
trouble  at  that  time  of  the  year  in  shipping  potatoes  if  they  come 
prompt.  •  *  *  y[y  question  was  whether  it  is  a  most  dan- 
gerous time  of  the  j'ear  to  ship  potatoes  on  account  of  the 
weather,  and  on  account  of  the  potatoes  being  new.  A.  Not  if 
they  are  not  kept  too  long;  if  we  get  them  prompt  and  take  them 
out  of  the  cars.  Q.  Then  you  ought  to  get  potatoes  shipped  at 
that  time  of  the  year,  to  have  them  arrive  in  good  condition, 
within  three  or  four  days  from  the  time  they  were  shipped?  A. 
Yes,  sir.  Prompt  shipment  was  the  condition  I  gave  in  the  mat- 
ter; but  it  was  general ;  no  particular  time  fixed.  *  *  *  That 
when  a  temperature  of  80  degrees  is  reached  the  potatoes  will 
tend  toward  decomposition  and  decay.  How  long  after  80  de- 
grees of  temperature  it  is  necessary  to  go  until  decomposition  is 
well  under  way  and  cannot  be  checked,  I  would  not  be  able  to 
say.  In  a  general  way,  I  would  say  a  day  or  two ;  but  that  I 
just  do  not  know.  Q.  Now  what  would  you  say  as  to  the  effect 
of  the  temperature  oa  potatoes  when  once  decay  had  started? 
A.  I  cannot  say  specifically  for  potatoes.  I  presume  that  it  is 
the  same  with  decomposition  of  most  all  vegetable  and  animal 
matter,  if  it  has  started  once.  Q.  What  is  that?  A,  If  it 
starts,  it  is  hard  to  stop.  Q.  The  temperature  has  no  effect?  A. 
Generally  none." 

There  was  also  testimony  that  the  maximum  temperature  on 
the  18th  was  75° ;  on  the  19th,  70° ;  on  the  2Ist,  at  Grand 
Rapids,  74° ;  on  the  26th,  at  Grand  Rapids,  69°  ;  on  the  27th,  at 
Detroit,  78°  ;  28th,  87° ;  29th,  82° ;  30th,  84° ;  October  1st,  73°  : 
2d,  70° ;  3d,  74°. 

The  declaration  contains,  among  other  allegations,  the  follow- 
ing: "That,  upon  the  receipt  of  said  car  load  of  potatoes  from 
the  said  pjaintiff,  and  the  delivery  by  said  defendant  to  said 
plaintiff  of  the  bill  of  lading  heretofore  mentioned,  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant  to  make  out 
and  prepare  a  waybill  containing  the  same  instructions  as  were 
written  upon  the  original  bill  of  lading,  namely:  'Consignee,  L. 
Starks  Company,  Gratiot  Siding,  Detroit.  Michigan.  Notify 
Frank  Wise' — and  to  deliver  said  waybill  to  its  agent  in  charge 
of  Us  train  by  which  said  car  load  of  potatoes  was  transported 
from  the  station  of  Cedar  aforesaid,  to  the  said  station  of 
Kaleva,  for  the  purpose  and  to  the  end  that  said  waybill  should 
be  delivered  to  the  connecting  earner  at  the  station  of  Kaleva, 
and  thereby  instruct  .^^aid  connecting  carrier  of  the  manner  in 
»nich  said  goods  should  be  shipped,  and  of  the  disposition  to  be 
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made  of  said  goods  upon  their  arrival  at  the  destination.  Yet 
the  said  defendant,  not  regarding  its  undertaking  and  promise 
and  duty  in  that  behalf,  caused  said  waybill  to  be  made  out  in  a 
negligent  and  careless  manner,  and  carelessly  and  negligently 
omitted  from  said  waybill  the  words,  'Notify  Frank  Wise,'  and 
negligently  and  carelessly  delivered  said  waybill  to  the  connect- 
ing carrier  at  Kaleva,  with  the  words,  'Notify  Frank  Wise," 
omitted  therefrom.  That  said  goods  were  taken  by  the  connect- 
ing carrier  at  Kaleva,  namely,  the  Pere  Marquette  Railroad 
Company,  and  were  carried  by  it  over  its  line  of  railroad  and 
later  delivered  to  the  Grand  Trunk  Railroad  Company,  and  were 
by  it  placed  upon  the  track  at  Gratiot  Siding,  Detroit,  Mich.,  for 
delivery,  on  the  30th  day  of  September,  1905."  That  by^  rea- 
son of  the  negligence  of  defendant,  plaintiff  suffered  loss.  "And 
plaintiff  avers  that  all  of  such  loss  and  damage  was  occasioned 
solely  by  reason  of  the  neglect  and  carelessness  of  said  defend- 
ant to  properly  make  out  said  waybill,  and  by  omitting  from  said 
waybill,  which  was  delivered  to  the  connecting  carrier,  the  words, 
'Notify  Frank  Wise.'" 

The  circuit  judge  instructed  the  jury  to  return  a  verdict  for 
defendant  for  the  following  reasons :  "The  measure  of  dam- 
ages would  be  the  difference  between  the  value  of  the  goods  at 
the  time  when  Frank  Wise  should  have  been  notified  and  the 
time  when  he  was  actually  notified,  which  was  on  the  3d  day  of 
October,  1905.  There  is  no  evidence  of  any  damage.  There  is 
nothing  that  you  could  base  a  verdict  upon,  nothing  that  you 
could  base  a  finding  of  damages  upon  for  the  plaintiff,  if  that 
is  held  to  be  the  measure  of  damages,  so  that  there  is  nothing 
for  you  to  deliberate  i;pon.  It  becomes  my  duty  to  instruct  you 
to  return  a  verdict,  and  I  will  do  that  in  accordance  with  the  de- 
fendant's eighth  request  to  charge.  [Reading.]  There  is  no 
evidence  in  this  case  as  to  the  amount  of  the  injury  to  the  pota- 
toes which  was  due  to  the  negligence  of  the  defendant,  and  there 
is  evidence  in  the  case  from  which  it  would  appear  that  the 
transportation  of  the  potatoes  was  delayed  both  by  the  Pere 
Marquette  Railroad  Companv  and  the  Grand  Trunk  Railroad 
Company.  There  is  no  evidence,  therefore,  before  you  which 
will  enable  you  to  separate  the  injury  due  to  the  negligence  of 
the  defendant,  if  any,  and  if  vou  find  that  the  defendant  was 
negligent  fand  that  is  admitted)  your  verdict  must  be  for  nom- 
inal damages,  six  cents.    The  clerk  may  take  your  verdict." 

Plaintiff  brings  the  record  to  this  court  for  review  upon  writ 
of  error. 

The  contract  contained  a  clause,  whereby  the  defendant  agreed 
"to  carry  to  the  said  destination,  if  on  its  road;  otherwise  to  de- 
liver to  another  carrier  on  the  route  to  said  destination.  *  *  *  \o 
carrier  shall  be  liable  for  loss  or  damage  not  occurring  on  its 
own  road  or   its  portion   of  the   through    route,  nor  after   said 
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property   is  ready  for  delivery  to    the  net 

signee  " 

If  the  usual  rule  which  prevails  in  this  state  as  to  the  liabihty 
of  connecting  carriers  applies  to  this  case,  there  can  be  no  doubt 
of  the  correctness 'of  the  conclusion  reached  by  the  circuit  court, 
McMillan  v.  Railroad  Co.,  16  Mich.  79,  120,  93  Am.  Dec.  208 
Detroit,  etc.,  R.  R.  Co.  v.  McKenzie.  43  Mich.  609,  5  N.  \V 
1031;  Rickerson  v.  Railroad  Co.,  67  Mich.  110,  34  N.  W.  269 
Smith  V.  Express  Co.,  108  Mich.  572,  66  N.  W.  479;  Modern 
Match  Co.  V.  B.  &  O.  R.  Co.,  140  Mich.  570,  104  N.  W.  19; 
Rolfe  V.  Railway  Co..  144  Mich.  169,  107  N.  W.  899,  115  Am. 
St.  Rep.  388;  Goehrend  v.  Railway  Co.,  146  Mich.  497,  109  N. 
W.  849;  Reason  v.  Detroit,  etc.,  R.  Co.,  150  Mich.  50,  113  N, 
W.  596. 

Plaintiff's  counsel  contend,  however,  that  the  usual  rule  does 
nol  apply,  but  that,  by  virtue  of  its  negligence  in  omitting  the 
instruction  to  notify  Wise,  defendant  assumed  the  obligations  of 
an  insurer,  and  was  responsible  for  the  entire  loss,  citing  in  sup- 
port of  their  contention:  Elliott  on  Railroads,  §  1440;  Hutchin- 
son on  Carriers,  §  611 ;  6  Cyc.  485,  486;  Weaver  v.  So.  Ry.  Co., 
135  Mo.  App.  210,  115  S.  W.  500;  Miami  R.  R.  Co.  v.  Wash- 
bum,  22  Ohio  St.  324;  St.  Louis,  etc.,  R.  Co,  v.  Coolidge,  73 
Ark.  112,  83  S.  W.  333.  67  L.  R.  A.  555,  108  Am.  St.  Rep.  21. 
See,  also,  Merrick  v.  Webster,  3  Mich.  268;  Hutchins  v.  Ladd, 
16  Mich.  493 ;  Danna  v.  New  York  Cent.  &  H.  R.  R.  Co.,  50 
How.  Prac.  (N.  Y.)  428. 

The  authorities  cited,  in  so  far  as  they  support  plaintiff's  con- 
tention, are  opposed  to  the  rule  in  this  state  as  exemplified  by 
the  cases  hereinbefore  cited,  and  relate  to  a  diversion  from  a 
prescribed  route.  We  have  no  doubt  that  where  a  carrier  bills 
freight  over  a  different  route  than  that  prescribed  by  the  con- 
tract, and  the  property  is  damaged  by  the  negligence  of  the  car- 
rier transporting  it  over  the  changed  route,  the  first  carrier 
would  be  liable  for  the  entire  damage.  But  we  are  not  prepared 
to  hold  that,  if  in  such  a  case  the  goods  were  safely  transported 
over  such  changed  route  to  their  destination,  the  initial  carrier 
Would  be  responsible  for  the  negligence  of  the  last  carrier.  So 
in  the  instant  case,  if  the  car  had  been  destroyed  by  fire  after 
the  time  when,  in  the  usual  course  of  business.  Wise  would  have 
received  notice  and  removed  his  potatoes,  but  was  not  notified 
because  of  defendant's  negligence,  it  mi^t  well  be  held  that  de- 
fendant was  liable  for  the  entire  loss.  But  where,  as  in  this  case, 
the  evidence  indicates  that  by  far  the  greater  part  of  the  loss  oc- 
curred through  the  unexplained  delays  of  the  other  carriers  it 
would  be  inconsistent  with  our  rule  to  hold  that  the  omission  of 
tne  instruction  to  notify  Wise  converted  defendant  ipso  facto  into 
iti  insurer  of   delivery  of  the   potatoes   in  good   condition.    We 
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deem  it  more  logical  to  hold  the  defendant  responsible  only  for 
such  portion  of  the  delay  and  consequent  loss,  if  any,  as  was  de- 
pendent upon  its  own  negligence. 
The  judgment  is  afHrmed. 


Sturges  et  al.  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court   of  Michigan,  June   3,  IBIl.) 

[131  N.  W.  Rep.  706.] 

Carriers — Initial  Carriers — Interstate  Commerce  Act — Coiwtitu- 
tionaUt^. — Act  of  Congress  known  as  the  '"Carmack  Amendment  to 
the  Hepburn  Bill,"  and  as  the  "Initial  Carriers'  Act"  {Act  June  29, 
1906,  c.  3591,  I  7.  34  Stat.  595  [U.  S.  Comp,  St.  Supp.  190B,  p.  1166]). 
is   constitutional. 

Evidence — Testimony  Affecting  Bills  of  Lading — Admissibility.* — 
So  far  as  a  bill  of  lading  is  a  contract  of  shipment  and  not  a  mere 
receipt  for  the  goods,  it  cannot  be  varied  by  prior  or  contempora- 
neous oral  agreements  between  the  parties. 

Carrier*— Freight— Bill  of  Lading— Conditiona — Notice. — Under  a 
shipment  addressed  to  the  consignor  with  direction  to  notify  his 
vendee,  a  bill  of  lading  marked,  "B.  L.  attached  to  draft,"  sufficiently 
notified  the  carrier  not  to  deliver  the  shipment  without  surrender 
of  the  bill,  though  the  blank  form  used  was  what  is  known  as  the 
"straight,"  and  not  the  "order,"  form. 

Evidence — Testimony— Explaining  Ambiguous  Writing — Admissi* 
bility. — If  a  bill  of  lading  is  ambiguous  as  to  any  element  of  the 
contract,  parol  evidence  is  admissible  to  show  what  the  agreement 
was  in  that   respect. 

Evidence — Testimony  Affecting  Writing — Admissibility. — To  ex* 
plain  uncertainty  in  a  contract,  parol  evidence  of  the  circumstances 
surrounding  its  execution,  including  the  position  of  the  parties  and 
the  things  said  and   done  by  them,  is  admissible. 

Carriers — Freight — Ownership. — On  shipment  of  freight  to  a  third 
person  and  on  delivery  to  the  shipper  of  the  bill  of  lading,  the  con- 
signee is  prima  facie  the  owner,  but  this  presumption  of  ownership 
may  be  rebutted  by  showing  the  actual  intent  of  the  shipper  when 
the  goods  were  delivered  to  the  carrier. 

Carriers — Preighti—Bills  of  Lading — Anthority  of  Agentt — A  car- 

■See  foot-note  of  Alabama,  etc.,  R.  Co.  v.  Norris  (Ala.),  37  R.  R. 
R.  446,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  446;  foot-note  of  Sumrell  v. 
Atlantic  C.  L.  R.  Co.  (N.  C),  36  R.  R.  R.  75B,  59  Am.  &  Eng.  R. 
Cas..  N.  S.,  758. 

tFor  the  authorities  in  this  series  on  the  right  of  a  common  ear- 
ner to  deliver  freight  without  requiring  the  production  of  the  bill 
of  lading,  see  foot-note  of  Ridgway  Grain  Co.  v.   Pennsylvania  R. 
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rier's  local  agent,  on  receiving  a  shipment,   could  bind  the  carrier 
by  an  agreement  not  to  deliver  without  surrender  of  the  bill  of  lad- 
ing which  the  shipper  attached  to  a  draft  upon  the  consignee. 

Case-made  from  Circuit  Court,  Wayne  County;  Alfred  J. 
Murphy,  Judge, 

Action  by  Vamey  K.  Sturges  and  another,  partners  as  the  De- 
troit Leather  Works,  against  the  Detrgit,  Grand  Haven  &  Mil- 
waukee Railway  Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  Ostrandeb,  C.  J.,  and  Bird,  Hooker,  Blair, 
and  Stone,  JJ. 

L.  C.  Stanley,  for  appellant. 
Henry  B.  Graves,  for  appellees. 

Stone,  J.  This  suit  was  originally  commenced  against  the 
above-named  defendant  and  the  Illinois  Central  Railroad  Com- 
pany. The  case  was  tried  before  the  court  without  a  jury,  and 
the  following  lindings  were  made  by  the  circuit  judge: 

"In  fulfillment  of  an  order  from  the  Louisian.i  Automobile 
Club,  of  New  Iberia,  La.,  plaintiffs  shipped  to  that  point  on  May 
29,  1909,  four  boxes  of  merchandise.  In  transit  the  goods  were 
carried  to  Durand,  Mich.,  by  the  defendant  the  Detroit,  Grand 
Haven  &  Milwaukee  Railway  Company,  thence  to  Chicago,  111., 
by  the  Grand  Trunk  Western  Railway,  thence  to  New  Orleans, 
La.,  by  the  defendant  Illinois  Central  Railroad  Company,  and 
thence  to  the  point  of  destination  by  Morgan's  Ix)uisiana  & 
Texas  Railroad  &  Steamship  Company.  The  boxes  were  num- 
bered consecutively  from  1  to  4,  and  bore  the  address :  'Detroit 
Leather  Works,  New  Iberia,  Louisiana.  Notify  Louisiana  Au- 
tomobile Club.'  Other  than  the  foregoing,  there  was  no  in- 
sfnption  on  any  of  them.  The  boxes  were  delivered  by  plain- 
tiff Sturges  personally  to  the  defendant  Detroit,  Grand  Haven 
8;  Milwaukee  Railway  Company  at  its  freight  depot  in  this  city. 
It  was  his  purpose  to  consign  the  goods  with  si^t  draft  attached 
to  bill  of  lading.  The  address  which  he  marked  on  each  of  the 
packages,  as  the  evidence  of  the  defendants  establishes,  con- 
formed with  the  usage  followed  throughout  the  country  by  ship- 
pers in  making  similarly  conditioned  consignments.    This  method 

Co.  (Pa.).  38  R.  R.  R.  S93,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  293;  foot- 
now  of  Florence,  etc..  R.  Co.  v.  Jensen  (Colo.),  36  R.  R.  R.  771,  S9 
Am.  &  Eng.  B.  Cas..  N.  S..  771. 

For  the  authorities  in  this  series  on  the  subject  of  the  implied 
Mthority  of  a  railroad's  freight  of  ticket  agents,  see  second  foot- 
note of  St.  Louis,  etc..  R.  Co.  v.  Citizens'  Bank  (Ark.),  30  R.  R.  R. 
»0,  53  Am.  &  Eng.  R,  Cas..  N.  S.,  290;  first  foot-note  of  Southern 
h-  Co.  V.  Nowlin  (Ala.),  30  R.  R.  R.  261,  53  Am.  &  Eng.  R.  Cas.. 
fi.  S..  261. 
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has  grown  into  a  custom,  recognized  by  the  carriers  of  the 
country.  When  the  addressee  of  a  consignment  is  the  consignor, 
with  an  appended  direction  to  notify  the  consignee,  such  an  in- 
scription is  interpreted  in  the  transportation  world  as  indicat- 
ing retention  of  control  in  the  shipper  until  some  condition, 
precedent  to  delivery  to  the  consignee,  shall  have  been  fulfilled. 
Sturges  had  prepared  at  his  office,  and  took  with  him  to  the  de- 
pot, a  bill  of  lading  upon  a  form  furnished  by  it,  and  known  as 
the  'straight'  bill  of  lading.  He  indorsed  upon  the  face  of  the 
bill  in  a  conspicuous  space  and  in  a  legible  hand  the  notation  'B, 
L.  attached  to  draft,'  the  abbreviation  'B.  L.'  under  the  conces- 
sion of  counsel  being  intended  to  mean  by  plaintiff  and  being  un- 
derstood by  defendants  as  meaning  'bill  of  lading,'  This  was  his 
first  shipment  of  this  character,  and,  being  inexperienced,  he 
consulted  the  clerk  in  charge  as  to  the  manner  of  making  it. 
Sturges  made  known  his  desire  to  employ  a  method  by  which  the 
goods  woiUd  be  delivered  to  the  consignee  only  upon  the  latter's 
payment  of  a  sight  draft,  which  would  be  forwarded,  attached  to 
the  bill  of  lading.  The  clerk  conferred  with  a  superior,  and  both 
informed  plaintiff  that  the  shipment  was  being  made  in  a  man- 
ner to  accomplish  that  purpose. 

"It  develops  that,  when  shipments  of  this  character  are  de- 
sired to  be  made,  the  form  used  is  that  known  as  the  'order'  bill 
of  lading.  The  'straight'  form  is  used  in  forwarding  shipment 
unconditioned  as  to  delivery  to  the  consignee.  The  'order'  form, 
in  addition  to  the  language  of  the  'straight'  form,  contains  pro- 
visions denoting  the  special  purpose  to  retain  control  in  the  ship- 
per. The  two  forms  also  differ  in  color.  These  forms  were 
adopted  by  the  defendants  upon  the  recommendation  of  the  In- 
terstate Commerce  Commission,  that  body  expressing  the  view 
in  its  recommendation  that  it  had  no  authority  to  compel  their 
adoption.  Plaintiffs'  prepared  bill  was  receipted  by  the  clerk 
referred  to,  returned  by  him  to  Stui^es,  and  forwarded  by  the 
latter  with  sight  draft  in  the  sum  of  $997.90  attached  for  collec- 
tion, that  being  the  purchase  price  of  the  goods,  to  the  New 
Iberia  National  Bank  of  New  Iberia,  La.  The  goods  were  de- 
livered by  the  ultimate  carrier  without  surrender  of  the  bill  of 
lading  and  without  payment  of  the  draft.  A  portion  of  the  ship- 
ment was  subseouently  returned  from  an  unknown  source  to  the 
plaintiffs,  and  the  bill  and  draft  were  returned  unpaid  to  the 
plaintiffs  by  the  bank.  Upon  due  notice  to  the  defendants,  plain- 
tiffs sold  the  returned  goods,  realizing  therefor  $281.30,  leaving 
an  unpaid  balance  of  $720.15  due  upon  the  order.  It  is  sought 
to  recover  this  balance  in  this  action.  In  the  declaration  trover 
is  joined  to  an  action  on  the. case.  Two  counts  are  set  forth  un- 
der the  theory  of  the  latter  action,  the  one  alleging  a  breach  of 
duty  in  the  delivery  of  the  goods  under  the  circumstances  here 
related,  and  the  other,  in  addition  to  averring  such  a  breach,  in- 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S  95 

Sturgcs  et  al.  v.  Detroit,  G.  H.  &  M.  Ry.  Co 
voking  section  7  of  the  act  of  Congress  of  June  29,  1906,  c.  3591, 
34  Stat.  L.  595,  being  an  act  in  regulation  of  commerce,  and 
found  upon  page  273  of  the  Federal  Statutes  Annotated,  Supple- 
ment of  1909  [U.  S.  Comp.  St.  Supp.  1909,  p.  1166].  That 
portion  of  the  section  relied  upon  provides  'that  any  common 
carrier,  railroad  or  transportation  company  receiving  property 
for  transporation  from  a  point  in  one  state  to  a  point  in  another 
state,  shall  issue  a  receipt  or  bill  of  lading  therefor,  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any  loss,  damage  or  in- 
jury to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad  or  transportation  company  to  which  such  property  may 
be  delivered  or  over  whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule  or  regulation  shall  exempt  such 
common  carrier,  railroad  or  transportation  company  from  the 
Ibbility  hereby  imposed.' 

"Proceeding  now  to  an  examination  of  the  legal  questions  pre- 
sented, what  are  the  respective  contentions  of  the  parties?  The 
plaintiffs  claim  that  a  shipment  made  under  the  conditions  here 
established  may  be  delivered  to  the  consignee  only  in  the  event 
of  the  honoring  of  the  accompanying  draft,  and  a  surrender  of 
the  bill  of  lading.  Under  the  terms  of  the  federal  statute  cited, 
they  assert  their  right  to  hold  the  initial  carrier  liable  for  their 
toss.  They  have  abandoned  any  theory  which  would  fix  liabil- 
ity upon  the  other  defendant,  Illinois  Central  Railroad  Company. 

"The  defendant  insist  that  the  contractual  relations  of  the 
shipper  and  carrier  are  defined  in  and  by  the  bill  of  lading  exclu- 
sively, and  that  the  shipping  directions  marked  upon  the  boxes 
and  the  parole  agreement  between  defendants'  agents  and 
Sturges  cannot  be  permitted  to  vary  the  mutual  rights  and  liabil- 
ities created  by  the  bill.  If  this  position  be  untenable,  it  is  fur- 
ther urged  that  the  Wll  of  lading  in  question,  notwithstanding  the 
notation  upon  it,  was  ineffectual,  standing  hy  itself,  to  attain  the 
end  intended  by  plaintiffs.  It  is  contended  that  it  was  a  'straight' 
or  unconditioned  bill,  which  placed  no  limitation  as  to  deHvery 
upon  the  carrier.  Tha  point  was  also  reserved,  though  not  ar- 
gued, that  the  federal  act  cited  is  unconstitutional,  in  that  it  ex- 
ceeds the  legislative  powers  of  Congress.  If  regarded  as  valid, 
it  is  said  to  be  inapplicable.  Even  though  a  contrary  view  be 
taken  of  the  legal  character  of  the  bill  of  lading,  yet  it  is  fur- 
ther ui^ed  that,  the  federal  statute  being  inapplicable,  recourse 
may  be  had  only  as  against  the  carrier  which  made  delivery, 
namely,  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company.  This  claim  is  made  upon  the  conceded  theory  that, 
in  the  absence  of  statutory  liability,  the  common  law  affords  a 
remedy  for  misdelivery  only  against  the  carrier  immediately 
lesponsible  therefor,  and  not  against  any  prior  carrier.  Consid- 
wation  of  the  legal  character  of  a  bill  of  lading  will  clarify  the 
situation  presented  by  the  defendants'  first  proposition.     A  bill 
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of  lading  has  a  dual  office.  It  is  both  a  receipt  for  the  goods 
shipped  and  a  contract  to  carry  and  deliver  them  upon  the  terms 
specified  in  it  to  the  designated  consignee.  It  must  be  obvious 
that  the  precise  form  of  bill  herein  used  upon  the  recommenda- 
tion of  the  Interstate  Commerce  Commission  has  because  of  that 
fact  no  peculiar  legal  significance.  Actual  knowledge  of  these 
forms  and  their  special  purposes  is  wanting  in  the  plaintiffs,  and 
there  is  no  showing  of  any  custom  in  their  use  in  the  light  of 
which  the  parties  hereto  may  be  assumed  to  have  acted.  Accord- 
ingly the  bill  is  to  be  construed  and  interpreted  as  of  its  own  in- 
trinsic provisions.  In  so  far  as  it  embodies  the  contract  of  the 
plaintiffs  and  defendants  for  carriage  and  delivery,  it  is  not  sus- 
ceptible of  variation  by  parole.  Leaving  aside  a  certain  incapac- 
ity of  the  carrier  to  limit  its  liability,  it  is  competent,  however, 
for  the  parties  to  insei  t  in  it  such  stipulations  as  they  mutually 
elect  to  include.  6  Cyc.  417,  420,  and  cases  cited ;  The  Caledonia 
[C.  C]  43  Fed.  681 ;  Bostwick  v.  B.  &  O.  R.  R.  Co.,  55  Barb. 
[N.  Y.]  150. 

."Disregarding  all  extrinsic  evidence,  what  significance,  if  any, 
is  to  be  attached  to  the  notation  upon  the  bill  given  plaintiffs  by 
the  receiving  carrier?  The  attaching  of  a  draft  to  a  bill  of  lad- 
ing is  of  itself  an  expression  of  intention  on  the  part  of  the  ship- 
per to  retain  the  right  of  disposition  of  the  goods  until  payment 
of  the  draft.  Wells  Fargo  &  Co.  v.  Oregon  Ry.,  etc.  [C.  C]  32 
Fed.  51.  Even  though,  under  such  circumstances,  the  purchaser 
of  goods  so  shipped  be  named  as  consignee  in  the  bill,  he  may  not 
have  delivery  of  the  goods  until  he  has  paid  the  draft,  nor  may 
the  carrier  deliver  them  to  him  without  such  payment,  without 
leaving  itself  liable  to  the  consignor.  Moore  on  Carriers,  par.  17, 
p.  171,  and  cases  cited;  5  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
206,  and  cases  cited;  4  Elliott  on  Railroads,  par.  1426,  and  cases 
cited.  The  indorsement  on  the  face  of  this  bill  is  not  meaning- 
less. In  the  commercial  world,  it  is  a  phrase  of  common  use  and 
importing  a  well-defined  meaning.  When  permitted  to  be  em- 
bodied by  the  initial  carrier  in  the  contract  made  with  the  plain- 
tiffs, it  was  accepted  by  the  defendant  as  a  condition  precedent  to 
delivery.  In  an  analogous  case  such  a  construction  has  been  put 
upon  the  terra  'draft  on  bill  of  lading,'  written  upon  a  bill.  Blow- 
ers V.  Canadian  Pac.  Ry,  fC,  C]  155  Fed.  935.  Both  parties  to 
the  contract  in  the  case  at  bar  acquiesced  in  the  terms  of  the 
bill,  which  are  unambiguous  and  certain.  The  authorities  arc 
uniform  in  holding  the  carrier  to  a  rigorous  compliance  with  the 
terms  of  delivery  specified  in  the  bill.  Without  passing  upon  the 
question  whether  recourse  to  the  extrinsic  evidence  here  disclosed 
would  be  permissible  in  amplification  of  the  written  contract, 
or  is  prescribed  as  tending  to  vary  it,  I  sec  no  necessity  for  ex- 
trinsic evidence  to  determine  the  true  character  of  this  bill.  It 
is  in  form  effectual  to  impose  upon  the  carrier  the  duty  of  ex- 
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acting  payment  of  the  draft  before  delivery  of  the  shipment." 
A  judgment  was  entered  against  the  above-named  defendant 
for  the  unreturned  portion  of  the  goods,  and  in  favor  of  the 
Illinois  Central  Railroad  Company,  and  the  defendant  brings  the 
case  here  by  a  case-made. 

[1]  In  the  coiirt  below  defendant  contended  that  the  act  of 
Congress  known  as  the  "Carmack  Amendment  to  the  Hepburn 
Bill,"  and  called  the  "Initial  Carriers'  Act,"  was  unconstitutional. 
That  contention  has  been  disposed  of  by  a  recent  decision  of  the 
United  States  Supreme  Court  holding  the  law  to  be  valid.  At- 
laniic  Coast  Line,  etc..  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186, 
31  Sup.  Ct.  164,  55  L.  Ed.  — .  The  defendant  contends  that  there 
was  no  negligence  or  oversight  in  the  delivery  of  these  goods 
by  the  Louisiana  carrier;  that  the  delivery  was  in  accordance 
viith  the  form  of  the  shipment  selected  by  the  shippers ;  that 
i!*y  consigned  the  goods  straight  to  the  Louisiana  Automobile 
Club  upon  a  white  bill  of  lading  known  abd  recognized  as  proper 
for  straight  shipment;  that  the  plaintiffs  did  not  use  the  color 
of  paper  usual  for  retaining  possession  and  control  of  the  goods 
until  draft  had  been  paid,  nor  did  they  put  upon  the  shipping  or- 
Her.  or  bill  of  lading  any  words  to  that  effect,  except  the  words 
"hill  of  lading  attached  to  draft,"  and  defendant  asserts  the  fol-- 
lowing  propositions  ba=ed  upon  its  assignments  of  error : 

(1)  The  actual  contract  made  with  this  defendant  was  a  con- 
tract to  carr%'  these  goods  to  the  next  carrier,  that  they  might  be 
deliyered  straight  to  the  automobile  club. 

(2)  Delivery  according  to  the  bill  of  lading  is  delivery  accord- 
ing to  the  contract  between  the  parties,  and  discharges  the  car- 
rier's liability. 

(3)  The  words  "bill  of  lading  attached  to  draft,"  when  placed 
npon  a  straight  and  direct  tnll  of  lading,  are  gratuitous.  They 
have  no  meaning  which  the  carriers  and  their  clerks  are  bound 
lo  regard. 

f4)  The  marks  on  the  boxes  themselves  must  yield  to  the 
contract,  and  the  waybills  which  are  made  up  from  the  contract. 
They  constitute  no  contract.  The  contract  is  that  the  carrier  has 
received  the  property  described  below  in  apparently  good  order, 
■narked,  consigned,  and  destined  as  indicated  below,  which  the 
Kmpany  agrees  to  carry  to  the  place  of  destination,  if  on  its 
road,  otherwise  to  deliver  to  another  carrier  on  the  route  to  its 
destination,  and  the  suitable  blanks  for  the  purposes  of  the  con- 
tract are  filled  up  by  the  plaintiffs  to  indicate  that  the  goods  are 
consigned  to  the  Louisiana  Automobile  Club,  "bill  of  lading  at- 
tached to  draft."  Under  the  act  of  Congress  above  referred  to. 
It  is  immaterial  which  carrier  committed  the  alleged  wrong,  and 
Ihe  case  rests  on  the  question  whether  or  not  there  was  any  wrong 
stall,  and  that  depends  on  what  was, the  original  agreement  be- 
tween plaintiffs  and  defendant  regarding  the  shipment. 
«  R  R  R— 7 
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[2]  There  is  no  doubt  about  the  proposition  that  the  bill  of 
lading  in  writing,  in  so  far  as  it  is  a  contract  of  shipment  and 
not  a  mere  receipt  for  the  goods,  cannot  be  varied  by  prior  or 
contemporaneous  oral  agreements  between  the  parties.  Sloman  f. 
National  Express  Co.,  134  Mich.  16,  95  N;  W.  999. 

[3]  An  examination  of  the  questions  involved  leads  us  to  the 
conclusion  that  the  circuit  judge  was  correct  in  holding  that  the 
bill  of  lading  on  its  face  gave  notice  to  defendant  not  to  deliver  the 
goods  without  surrender  of  the  bill  of  lading.  We  do  not  think 
that  the  blank  form  of  bill  of  lading  used  in  the  case  was  con- 
trolling. Neither  can  it  be  said  that  the  defendant  was  deceived 
by  this  action  of  the  plaintiffs,  because  the  findings  of  fact,  sup- 
ported by  the  evideni:e,  show  that  plaintiffs  carefully  pointed 
out  to  defendant  what  they  had  done,  and  defendant  consented 
thereto.  We  have  examined  the  authorities  cited  by  the  learned 
circuit  judge,  and  are  of  opinion  that  they  are  applicable  here, 
and  justify  the  conclusion  reached  by  him.  The  words  "B.  L, 
attached  to  draft"  were  indorsed  upon  the  face  of  the  bill  in  a 
conspicuous  place,  and  in  a  legible  hand,  as  found  by  the  circuit 
judge.  It  was  the  duty  of  the  defendant  to  observe  and  give  force 
to  these  words.  5  Am,  &  Eng,  Encyc.  of  Law  (2d  Ed.)  223 ;  6 
Cyc.  469. 

[4]  We  think  the  conclusion  of  the  circuit  judge  might  receive 
support  upon  the  ground  that  the  bill  of  lading  itself  is  ambig- 
uous. The  doctrine  seems  to  be  well  established  that,  if  the  bill 
is  as  to  any  element  of  the  contract  ambiguous,  parol  evidence  is 
admissible  to  show  what  the  agreement  was  in  that  respect.  6 
Cyc.  421 ;  Wolfert  v.  Pittsburg,  etc.,  R.  Co.,  44  Mo.  App.  330. 
The  findings  of  fact  are  sufficient  to  support  such  conclusion. 
This  view  finds  expression  in  Rickerson,  etc.,  Co.  v.  G.  R.  &  I.  R- 
Co.,  67  Mich.  117,  34  N.  W.  273,  in  the  following  language :  "The 
character  of  the  contract  must  be  determined  from  the  receipt, 
the  bill  of  lading,  the  shipping  order,  the  situation  and  knowledge 
of  the  parties  and  their  agents,  and  all  the  circumstances  sur- 
rounding the  transactions  having  any  bearing  on  the  subject." 
Even  if  the  bill  of  lading  was  peculiar,  or  of  doubtful  meaning  on 
this  point,  because  of  uncertainty  as  to  the  qualifying  words  in- 
dorsed thereon,  then  evidence  of  what  the  parties  said  and 
agreed  to  at  the  time  as  to  the  meaning  of  these  words,  assisted 
by  the  direction  of  the  boxes  themselves,  is  entirely  competent  to 
explain  and  make  clear  the  uncertainty,  and  does  not  contradict 
the  contract.  4  Wigmore  on  Evidence,  3492;  McKinnon  Boiler 
&  Machine  Co,  v.  Central  Michigan  Land  Co.,  156  Mich.  11,  120 
N.  W.  26;  Lowrev  v.  Hawaii,  206  U.  S.  206.  27  Sup.  Ct.  622. 
51  L.  Ed,  1026;  New  England  Dressed  Meat  &  Wool  Co.  p- 
Standard  Worsted  Co.,  165  Mass.  328,  43  N.  E.  112,  52  Am.  St. 
Rep.  516. 

[S]   It  is  always  competent  where  such  uncertainty  exists  to 
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receive  evidence  of  the  circumstances  surrounding  the  making  of 
the  contract,  including  the  position  of  the  parties  and  the  things 
•;aid  and  done  by  them.  Ferris  v.  Wilcox.  51  Mich.  105,  16  N.  W. 
252.  47  Am.  Rep.  551 ;  Rundle  v.  Scully,  144  Mich.  62,  107  N.  W. 

[6J  Upon  shipment  of  goods  through  a  carrier  to  a  third  party, 
and  on  delivery  to  the  shipper  of  the  bill  of  lading,  the  consignee 
is  prima  facie  the  owner  of  the  property ;  but  this  presumption  of 
ownership  may  be  rebutted  by  proof  of  facts  showing  the  actual 
intent  of  the  shipper  at  the  time  the  goods  were  delivered  to  the 
carrier  for  shipment.  Bank  of  Litchfield  z'.  Elliott,  83  Minn.  469, 
Sfy  \.  \V.  454. 

[7]  There  can  be  no  doubt  of  the  authority  of  the  loca!  agent 
to  make  the  contract  in  the  form  in  whicli_it  was  made  and  signed. 
He  was  put  there  by  the  defendant  for  the  purpose  of  making 
such  contracts.  Haves  v.  Wabash  R.  Co.,  163  Mich.  174,  128 
X.  W.  217. 

We  are  of  opinion  that  the  circuit  judge  reached  the  correct 
conclusion  in  the  case,  and  the  judgment  of  the  court  below  is 
affirmed. 


State  z:  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  April  6,  191],) 
1130  N.  VV,  Rep,  80!,] 

Commerce — Intrastate  Commerce.* — A  wholesale  coal  dealer  in 
Iowa  procured  shipment  of  coal  from  Illinois  to  himself  as  con- 
signee. The  coal  was  there  held  until  sales  were  made,  when  he  paid 
the  freight  to  the  initial  carrier,  and  had  the  cars  placed  on  the  in- 
terchange track,  and  tendered  a  written  billing  of  the  coal  to  car- 
riers for  shipment  to  other  points.  Held,  that  there  was  a  delivery  of 
the  coal  to  the  wholesaler  at  his  place  of  business,  and  the  transpor- 
lalion  of  the  coal  under  another  billing  was  intrastate  transportation 
governed  by  the  laws  of  Iowa, 

Railroads — Regulations — Board  of  Railroad  Comimssioner*— Pow- 
tti— "Supervise." — The  power  conferred  on  the  Board  of  Railroad 
CommisBtoners  by  Code,  S  3112,  giving  it  general  supervision  of  all 
the  railroads  in  the  state,  is  not  limited  to  any  particular  subject, 

'For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  interstate  commerce,  see  foot-note  of  Leiben- 
good  V.  Missouri,  etc.,  Ry,  Co,  (Kan,),  37  R,  R,  R.  731,  60  .^m,  & 
F.ng.  R.  Cas.,  N.  S..  731;  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  United 
Stales  (C  C.  A,).  34  R.  R,  R.  495.  57  Am.  &  Eng.  R.  Cas..  N.  S.  495; 
first  foot-note  of  HocWfield  v.  Southern  Ry.  Co.  (N,  C),  34  R,  R. 
R,  493,  57  Am,   &  Eng.  R.  Cas..  N,   S,,  492, 
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and  the  section  when  construed  in  connection  with  section  2113,  and 
Code  Supp.  1907,  §1  2116.  2i5a,  authorizing  the  board  to  make  changes 
in  the  mode  of  operating  railroads,  requiring  railroads  to  furnish  cars 
and  to  transport  freight  without  change  of  cars,  empowers  the  board 
to  require  a  carrier  to  accept  the  cars  of  a  private  owner  or  of  a 
carrier,  not  a  connecting  carrier;  to  "supervise"  meaning  to  super- 
intend, to  direct,  to  take  charge  over,  with  the  power  of  direction. 

Appeal  from  District  Court,  Polk  County;  Hugh  Brennan, 
Judge. 

Action  in  equity  to  require  the  defendant  company  to  obey  an 
order  of  the  Railroad  Commissioners  of  the  State.  The  defendant 
appeals  from  a  judgment  for  the  plaintiff.     AiBrmed. 

li'ilUam    Itllis  and  Cook,  Hughes    &  Sutherland,    for  appel- 
lant. 
H.  IV.  Byers,  Atty.  Gen.,  and  George  Cosson,  for  the  State. 

Sherwin,  C,  J.  The  controlling  facts  in  this  case  are  as  fol- 
lows :  The  Clark  Coal  &  Coke  Company  and  other  companies  do- 
ing a  wholesale  coal  business  in  Davenport,  Iowa,  had  for  a  num- 
ber of  years  shipped  coal  from  points  in  Illinois  to  themselves  as 
consignees  at  Davenport,  and,  upon  receipt  of  orders  for  said 
coal,  they  would  pay  the  freight  charges  of  the  initial  carrier  in 
full,  have  the  cars  of  coal  placed  on  the  interchange  track,  and 
thereafter  tender  a  written  billing  for  said  coal  to  the  defendant 
company  to  be  shipped  to  various  points  in  Iowa  under  the  Iowa 
distance  tariff.  The  defendant  company  finally  refused  to  receive 
said  coal  under  such  billing,  unless  the  same  was  unloaded  and  re- 
loaded in  its  own  equipment.  Complaint  was  thereupon  made  to 
the  Board  of  Railroad  Commissioners  of  the  Stale,  and  ujjon  a 
hearing  an  order  was  made  requiring  the  defendant  to  accept 
said  coal  for  transportation  in  whatever  equipment  loaded  with- 
out requiring  a  reloading  in  its  own  equipment.  The  defendant 
railway  company  refused  to  comply  with  the  order  of  the  com- 
missioners, and  this  action  was  thereupon  brought  to  compel 
compliance  therewith  The  defendant  answered  the  pe- 
tition and  also  filed  a  cross-petition  asking  that  the  said 
order  of  the  Board  of  Railroad  Commissioners  be  set 
aside;  the  substance  of  the  answer  and  the  cross-petition 
being  that  the  order  was  an  attempt  on  the  part  of  the  board  to 
regulate  commerce  between  the  several  states,  that  it  relates  to 
shipments  between  the  states  and  not  to  a  shipment  originating 
within  the  state  of  Iowa,  and  further  alleging  that  the  Board  of 
Railroad  Commissioners  was  and  is  without  authority  to  make 
said  order  because  it  is  contrary  to  the  provisions  of  the  Consti- 
tition  of  the  United  States. 

It  was  also  alleged  that  the  board  was  without  authority  to 
require  the  defendant  to  accept  the  cars  mentioned  and  contcm- 
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plated  by  said  order,  because  the  statutes  of  the  state  only  re- 
quire it  to  accept  cars  from  the  connecting  carrier  itself,  and  not 
from  an  individual  or  private  person  not  operating  a  line  of 
railway.  It  should  first  be  determined  whether,  under  the  facts 
presented,  the  shipment  tendered  to  the  defendant  was  an  inter- 
state shipment  That  the  shipment  from  Illinois  to  Davenport  was 
such  a  shipment  is  unquestioned,  but  it  does  not  necessarily  fol- 
bw  that  the  shipment  tendered  to  the  defendant  was  merely  a 
continuation  of  such  interstate  shipment.  There  .could  be  an  end- 
ing of  its  interstate  character  by  a  delivery  to  the  consignee,  and 
ihereafter  its  transportation  over  the  defendant's  road  from  Dav- 
enport to  some  other  point  within  the  state  would  be  an  intrastate 
shipment  only,  so  that  the  primary  question  for  determination  is 
whether  there  was,  in  fact,  a  delivery  by  the  initial  carrier  to  the 
consignees  in  Davenport.  [1]  The  agreed  statement  of  facts 
shows  that  the  coal  was  originally  consigned  to  the  coal  companies 
in  Davenport ;  that  it  was  held  there  until  sales  of  the  same  were 
made,  and  that  then  the  consignee  paid  the  freight  to  the  initial 
carrier,  and  had  the  cars  placed  on  the  interchange  track  for  the 
purpose  of  shipping  the  coal  to  the  purchasers  thereof  on -the 
line  of  the  defendant's  road.  The  initial  carrier  had  thus  surren- 
dered all  control  over  the  cars,  and  the  consignees  had  them- 
wlves  assumed  full  possession  and  control  over  them.  The  re- 
sponsibility of  the  carrier  was  ended  by  these  acts  of  the  consign- 
ees, and  thereafter  they  assumed  the  risks  incident  to  their  pos- 
session. We  are  of  the  opinion  that  there  was  a  delivery  of  the 
coal  to  the  consignees  in  Davenport,  and  that  its  transportation 
under  another  billing  governed  by  the  Iowa  distance  tariff  be- 
tween two  points  in  the  state  is  not  an  interstate  shipment,  but 
is  an  intrastate  one  that  is  subject  to  the  laws  of  the  state.  The 
case  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas,  2(H  U.  S.  403,  27  Sup. 
Ct.  360,  51  L.  Kd.  540,  is  directly  in  point,  and  is  decisive  of  the 
question.  See,  also,  Merchants'  Transfer  Co.  v.  Board  of  Re- 
view, 128  Iowa,  732,  105  N.  W.  211,  2  L.  R.  A.  (N.  S.)  662, 
and  cases  cited  therein. 

The  appellant  conte:ids  that  the  decision  in  R.  Co.  v.  Texas  is 
not  controlling  here,  because  there  the  carrier  accepted  the  ship- 
ment, but  it  is  clear  that  the  carrier  cannot  fix  the  character  of  a 
'ihipment  by  its  act  of  accepting  or  rejecting  it.  The  cases  re- 
lied upon  by  the  appellant  to  sustain  its  contention  that  the  ship- 
[nents  in  question  were  interstate  are  so  unlike  the  instant  case 
in  Iheir  facts  that  they  are  not  controlling.  In  our  view  of  this 
M5e,  the  serious  question  is  whether  th^  Board  of  Railroad  Com- 
missioners had  the  power  under  the  statute  to  make  an  order  re- 
quiring the  defendant  to  accept  the  shipment  in  question  in  the 
tars  of  a  private  owner  or  in  the  cars  of  another  carrier.  The 
Board  of  Railroad  Commissioners  seems  to  have  based  its  order 
on  the  following  provision  of  section  2116  of  the  Code  Supple- 
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ment:  "Every  railroad  corporation  shall  •  *  *  furnish  cars  to 
any  and  all  persons  who  shall  apply  therefor  *  *  *  and  shall  also 
receive  and  transport  in  like  manner  the  empty  or  loaded  cars 
furnished  by  any  connecting  road."  But  the  defendant'  contends 
that  this  statute  does  not  require  the  acceptance  of  cars  from 
any  person  save  and  except  a  "connecting  road,"  and  that  the 
Clark  Coal  Company  is  not  a  connecting  road  within  the  meaning 
of  the  statute.  A  literal  construction  of  this  section  would  un- 
doubtedly sustain  the  defendant's  position,  but  whether  author- 
ity for  the  order  be  found  in  this  section  or  not,  if  such  author- 
ity is  given  by  other  parts  of  the  statute,  the  order  should  be  sus- 
tained. [2]  Code,  §  2112,  says  that  the  Board  of  Railroad  Com- 
missioners "shall  have  the  general  supervision  of  all  railroads  in 
the  state  operated  by  steam,"  and  section  2113  provides  that, 
when  in  the  judgment  of  the  board  any  change  in  the  mode  of 
operating  the  road  or  conducting  its  business  "is  reasonable  and 
expedient  in  order  to  promote  the  *  *  *  convenience  and  accom- 
modation of  the  public,  the  board  shall  serve  *  *  *  notice  upon 
such  corporation  ♦  ♦  ♦  of  the  changes  which  it  finds  to  be  proper." 
The  power  of  supervision  given  by  section  2112  is  broad,  and  in 
our  judgment  sufficient  warrant  alone  for  the  order  in  question. 
To  supervise  is  to  superintend,  to  direct,  to  have  charge  over, 
with  the  power  of  direction.  Webster's  International  Dictionary. 
The  Secretary  of  the  Interior,  being  charged  by  the  United  States 
statutes  with  the  supervision  of  the  office  relating  to  the  public 
lands,  was  held  to  have  the  power  to  review  all  the  acts  of  the 
local  officers,  and  to  correct  and  direct  a  correction  of  any  er- 
ror committed  by  them.  Van  Tongeren  v.  Heffeman,  5  Dak.  180, 
38  N.  W.  52.  An  act,  giving  a  board  of  transportation  general 
supervision  of  railroads,  clothes  the  board  with  the  necessary 
powers  for  such  purpose.  State  v.  Fremont,  E.  &  M.  V.  R.  Co., 
22  Neb.  313,  35  N.  W.  118.  Of  course,  the  power  conferred  by 
section  21 12  might  be  limited  in  respect  to  any  particular  subject, 
but  we  find  nothing  in  the  statute  which  seems  to  impose  a  limi- 
tation on  the  matter  under  consideration.  On  the  contrary,  the 
tenor  of  the  entire  statute  seems  to  be  in  harmony  with  the  views 
above  expressed.  Section  2113  says  that  the  board  shall  notify 
the  railroad  company  of  any  change  in  the  mode  of  operating  its 
road  or  conducting  its  business  that  may  be  considered  reason- 
able and  expedient  in  order  to  promote  the  convenience  and  ac- 
commodation of  the  public.  It  certainly  would  be  a  great  incon- 
venience to  the  public  to  be  compelled  to  unload  and  reload  in 
the  defendant's  equipment  every  car  of  doal  that  the  dealer  might 
wish  to  send  out  over  the  defendant's  road  simply  because  the 
coa!  was  received  by  him  in  cars  belonging  to  a  private  person  or 
to  another  road. 

In  State  v.  Mason  City  &  Ft.  Dodge  R.  Co.,  85  Iowa,  516,  52 
N.  W.  490,  we  held  that  the  railroad  commissioners  had  author- 
ity, under  the  provisions  of  section  2113,  to  order  a  private  cross- 
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ing  for  the  benefit  of  the  landowner.  No  just  distinction  can  be 
made  between  that  case  and  this  one,  and  hence  it  is  authority 
for  our  conclusion  that  the  order  in  question  was  authorized  by 
section  2113.  The  general  intent  of  the  statute  is  further  made 
manifest  by  Code  Supp.  1907,  §  21S3,  which  provides  that: 
"Every  owner  or  ccmsignor  of  freight  to  be  transported  by  rail- 
way from  any  point  within  this  state  to  any  other  point  within 
this  state  shall  have  the  right  to  require  that  the  same  shall  be 
transported  over  two  oi  more  connecting  lines  of  railway,  to  be 
transferred  at  the  connecting  point  or  points  without  change  of 
car  or  cars,  if  in  car  load  lots,  *  *  *  and  it  shall  be  the  duty,  upon 
request  of  any  such  owner  or  consignor  of  freight,  *  ♦  *  to  trans- 
port the  freight  without  change  of  car  or  cars,  if  the  shipment  be 
in  car  load  lot  or  tots."  The  Legislature  in  the  statute  just  quoted 
evidently  recognized  the  long-continued  custom  of  railroads  of  re- 
ceiving the  cars  of  other  roads  for  the  transportation  of  freight 
over  their  own  roads  without  breaking  bulk.  It  is  a  custom  so 
general  as  to  be  within  the  knowledge  of  all  men,  and  it  has  been 
practised  so  long  that  the  courts  will  take  judicial  notice  of  it. 
B.,  C.  R.  &  N.  Ry.  Co.  V.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L. 
R.  A.  436,  31  Am.  St.  Rep.  477.  Under  the  authority  of  section 
2153,  the  owner  or  consignor  of  freight  for  shipment  from  one 
point  to  another  within  the  state  require  the  carrier  to  transport 
it  without  change  of  cars.  We  can  see  no  reason  why  the  same 
requirement  should  not  be  held  proper  under  the  facts  presented 
here,  and  we  believe  that  the  Legislature  intended  to  and  did 
clothe  the  board  with  the  power  to  make  such  a  requirement  when 
deemed  reasonable  and  expedient  for  the  convenience  and  ac- 
commodation of  the  shipper.  The  fact  that  section  2116  refers 
only  to  cars  of  connecting  roads  is  not  very  significant  in  view  of 
the  general  powers  conferred  by  sections  21 12  and  21 13.  It  prob- 
ably never  occurred  to  the  members  of  the  Legislature  that  a 
railroad  company  would  refuse  to  accept  freight  in  car  load  lots 
unless  loaded  in  its  own  cars.  An  examination  of  almost  any 
freight  train  on  any  road  in  the  United  States  would  furnish  a 
sufficient  reason  for  a  contrary  conclusion. 

We  reach  the  conclusion  that  the  judgment  should  be,  and  it 
is,  affirmed. 

Affirmed. 
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WiLLCox  V.  Durham  &  C.  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  13,  1911.) 

[70  S.  E.  Rep.  940.] 

Carri«n — Carriage  of  Freight— Contracts — Rates — Rebate. — If,  un- 
der a  contract  whereby  defendant  railroad  agreed  that,  if  plaintiff 
would  build  a  tramroad  to  a  certain  point  on  defendant's  line,  it 
would  pay  him  a  half  cent  per  100  pounds  on  all  lumber  or  timber 
delivered  to  it  by  the  tramroad,  such  half  cent  was  to  be  deducted 
from  the  regular  rate  charged  other  people  from  such  junction  point, 
the  contract  was  illegal  as  a  rebate  forbidden  by  law. 

Carders— Carriage  of  Freight— Contracts— Validity.— If  the  half 
cent  was  to  be  added  to  the  rate  from  the  point  where  defendant 
received  the  freight,  so  as  to  allow  the  tramroad  compensation  for 
hauling,  it  was  illegal  as  to  plaintiff's  lumber,  since  defendant  could 
not  allow  him  compensation  for  hauling  his  own  lumber. 

Appeal  and  Error^Proceedings  below — ^Prcsunqttiona. — The  pre- 
sumption on  appeal  is  in  favor  of  the  correctness  of  the  proceedings 
betow. 

Appeal  from  Superior  Court,  Moore  County;  W,  R.  Allen, 
Judge. 

Action  by  W.  C.  Willcox  against  the  Durham  &  Charlotte 
Railroad  Company.  From  the  judgment,  defendant  appeals.  No 
error. 

Gvthrie  &  Guthrie  and  H.  F.  Seatvell,  for  appellant 
R.  L.  Bums,  for  appellee. 

Clark,  C.  J.  This  case  was  before  us  (152  N.  C.  316,  67  S. 
E.  758)  upon  a  demurrer.  The  defendant  contracted  with  the 
plaintiff  that,  if  he  would  build  a  tramroad  from  a  certain  point 
on  its  line  to  a  point  on  Richlands  creek,  it  would  pay  the  plain- 
tiff '/i  cent  per  100  pounds  on  all  lumber  or  timber  delivered  to 
the  defendant  by  said  tramroad.  fl]  It  does  not  appear  in  the 
evidence  whether  the  K  cent  per  100  pounds  was  to  be  added  to 
the  rate  from  the  point  where  the  railroad  received  the  freight, 
so  as  to  allow  the  tramroad  compensation  for  hauling,  or  whether 
it  was  to  be  deducted  from  the  regular  rate  charged  to  other  peo- 
ple from  said  junction  point.  If  the  latter  were  the  case,  the  con- 
tract would  be  illegal  as  a  rebate  forbidden  by  law  (Railroad 
Discrimination  Case,  136  N.  C.  479,  48  S,  E.  813),  and  the  plain- 
tiff could  not  recover.  Clark  on  Contracts,  336.  [2]  In  the 
former  case  it  would  be  illegal,  if  the  lumber  and  timber  were 
the  prt>perty  of  the  plaintiff,  for  the  defendant  railroad  could 
not  allow  him  compensation  for  hauling  his  own  lumber  and 
timber. 
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The  evidence  is  that  the  plaintiff  bought  said  lumber  and  tim- 
ber, but  to  be  delivered  at  the  defendant's  road,  and  not  to  the 
tramroad  and  he  contends,  therefore,  that  he  is  entitled  to  the 
stipulated  compensation  of  J^  cent  per  100  pounds  for  hauling 
freight  for  his  vendors.  This  evidence  is  uncontradicted,  and 
unless  it  were  alleged  and  shown  that  said  allowance  of  J-$  cent 
per  100  pounds  were  excessive,  and  that  the  transaction  is  a  mere 
device  to  evade  the  statute  against  the  allowance  of  rebates,  and 
is  in  truth  a  discrimination  by  which  the  plaintiff  was  to  be 
charged  a  lesser  rate  than  other  shippers  from  the  point  where 
the  defendant  railroad  received  the  freight,  the  contract  is  vaHd. 
(3]  In  the  absence  of  such  allegation  and  proof,  the  presumption 
is  in  favor  of  the  correctness  of  the  proceedings  below. 

The  prayer  to  instruct  the  jury  upon  the  theory  that  the  lum- 
Iwr  and  timber  were  the  property  of  the  plaintiff  was  properly 
refused ;  there  being  no  evidence  to  support  it. 

No  error, 

Allen,  J.,  did  not  sit. 


WiLUAMs  V.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  May  24,  1911.) 

[71   S,   E.   Rep.  346,] 

Cjurien  —  Baggage  —  ConditJons  of  Liability — Acceptance.* —  To 
make  a  railroad  company  liable  as  a  common  carrier  or  warehouse- 
man for  baggage  lost,  it  must  have  been  delivered  to  and  accepted 
by  the  carrier,  either  actually  or  constructively. 

CarrierB — Baggage — Delivery — Noticcf — As  a  rule,  notice  must  be 
given  to  an  authorized  agent  of  a  carrier  when  baggage  is  taken  to 
*  railroad  station  or  other  place  where  baggage  is  usually  received, 

■For  the  authorities  in  this  series  on  the  question  when  does  the 
liability  of  a  common  carrier,  as  such,  begin,  see  foot-note  of  Bur- 
rowes  V.  Chicago,  etc..  R.  Co,  (Neb-),  37  R.  R.  R.  450.  60  Am.  &  Eng. 
R.  Cas„  N.  S.,  450;  foot-note  of  Ashley  v.  Central  of  Georgia  R.  Co. 
(Ga.).  36  R.  R.  R.  41S,  59  Am,  &  Eng.  R.  Cas„  N.  S.,  419;  first  head- 
note  of  Kansas  City,  etc.,  Ry.  Co,  v.  Cox  (Okla.),  36  R.  R.  R.  104, 
i»  Am.  &  Eng.  R.  Cas.,  N.  S..  104. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  as  warehousemen,  see  first  foot-note  of  South- 
ern Ry.  Co.  V.  W.  T.  Adams  Mach.  Co,  (Ala.).  37  R.  R,  R.  S30.  60 
Am.  &  Eng.  R.  Cas.,  N.  S.,  230;  Knight  v.  Southern  R.  Co.  (S.  C), 
3S  R.  R.  R.  393.  58  Am.  &  Eng.  R.  Cas..  N.  S.,  393. 

fFor  the  authorities  in  this  series  on  the  question  what  constitutes 
delivery  of  baggage  to  the  carrier,  see  foot-note  of  Cone  v.  South- 
tra  Ry.  Co,  (S.  C),  36  R,  R.  R.  179,  59  Am,  &  Eng,  R.  Cas.,  N,  S., 
17». 
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in  order  to  make  the  carrier  liable,  but  the  carrier  may   bind  itself 
by  a  custom  of  treating  baggage  as  receive<)  when  left   at  a  given 
place,  without  other  notice. 

CanierB — Baggage — Actions  for  Lots— Inatnictioni — ApplicabilitT 
to  Evidence. — In  an  action  against  a  railroad  company  for  loss  of  a 
trunk  claimed  to  have  been  delivered  to  it  as  baggage,  a  witness 
testified  that  he  took  the  trunk  to  the  baggage  room  on  Sunday  after- 
noon, and  asked  a  man  there  who  was  the  only  one  in  the  office  and 
who  had  on  citizen's  clothes,  except  for  a  railroad  employee's  vest, 
if  he  could  put  the  trunk  in  the  baggage  room,  and  the  man  told 
him  to  put  it  in  the  alleyway  where  they  put  the  trunks,  -which  wit- 
ness did.  He  also  testified  that  he  had  seen  the  man  once  before 
at  the  baggage  room,  and  that  he  came  out  of  the  place  where  the 
baggage  agent  checked  the  baggage.  The  baggage  agent  and  his 
assistant  testified  that  they  had  charge  of  the  baggage  room,  and 
had  not  received  plaintiffs  trunk  or  authorized  any  one  else  to  ac- 
cept it,  but  the  agent  also  testified  that  he  was  temporarily  out  of 
the  office  at  times.  Plaintiff  requested  a  charge  that,  if  it  was  the 
custom  of  the  railroad  company  that  baggage  should  be  left  at  the 
station  in  care  of  the  company's  agent  or  of  "any  one  whom  the  com- 
pany held  out  to  the  public  to  be  in  charge  of  the  bac^;age  room," 
and  plaintiffs  trunk  was  left  in  the  baggage  alley  with  the  knowl- 
edge and  consent  of  an  agent  in  charge  of  the  baggage  room,  there 
was  an  acceptance  of  it  as  baggage.  The  court  modified  the  re- 
quested charge  by  instructing  that,  if  the  trunk  was  left  at  the  sta- 
tion at  the  customary  time  "and  place  with  the  knowledge  and  con- 
sent of  a  baggageman  or  other  "authorized  agent,"  the  company 
should  be  held  to  have  accepted  it,  etc.,  and  afterwards,  in  response 
to  a  request  from  the  jury  for  a  further  charge  on  the  question  oi 
delivery,  instructed  that  plaintiff  must  show  that  some  person  au- 
thorized by  the  company  to  act  for  it  was  acting  for  it  when  she 
claimed  she  delivered  the  trunk  to  it,  and  that  nothing  short  of  a 
delivery  to  some  person  authorized  to  act  for  the  company  would 
suffice.  Held,  that  the  evidence  required  that  the  charge  as  requested 
be  given,  and  the  modification  of  the  requested  charge  was  error. 

Ai4>eal  and  Error— Hamdeu  Error — Modification  of  Inatnicti(Xi& 
— The  modification  of  the  requested  instruction  was  error  prejudicial 
to  plaintiff. 

Principal  and  Agent— Agency  by  EitoppeL — As  a  rule,  one  who 
knows  of  or  negligently  permits  another  to  act  for  him  in  a  partic- 
ular transaction,  so  as  to  clothe  him  with  apparent  authority  is 
estopped  from  denying  his  authority  as  against  a  third  person,  who, 
in  good  faith  and  with  reasonable  prudence,  relies  upon  such  ap- 
parent authority. 

Trial — Special  Issues — Discretion  of  Court. — The  framing  of  special 
issues  is  largely  in  the  trial  court's  discretion,  so  long  as  they  are 
responsive  to  the  pleadings,  and  determine  the  questions  involved. 

Trial — Issues— "I mmediste." — To  make  a  carrier  liable  for  baggage 
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delivered  to  it,  it  must  be  delivered  and  accepted  for  transportation 
within  a  reasonable  time  before  departure  of  the  train,  so  that,  if  an 
issue  was  submitted  in  an  action  for  loss  of  baggage  as  to  whether 
the  trunk  was  received  for  "immediate"  tranaportation,  the  court 
should  have  instructed  that  the  term  "immediate"  did  not  have  its 
usu»I  meaning  of  "instantly,  forthwith,  nothing  intervening  either 
K  lo  place,  time,  or  action,"  but  rather  meant  within  a  reasonable 
time  having  due  regard  to  the  circumstances  (citing  A  Words  & 
Phrases,  3393). 

Camera — Baggage — Liabilitjr  as  Carrier — Time  of  DeliveiT.* — If  a 
tmiik  was  accepted  by  a  carrier  for  transportation  on  the  following 
morning  pursuant  to  custom,  the  carrier  would  be  liable  as  such  if 
the  trunk  was  lost  before  it  was  forwarded,  though,  if  it  was  only 
received  for  storage  for  an  intending  passenger  until  he  had  it 
checked,  the  carrier  would  be  only  a  bailee  for  hire  with  the  duty 
of  exercising  ordinary  care  for  its  safety. 

Carriers— Baggage— Actioiw  for  Lo«b — Burden  of  Proof.t — The 
burden  is  on  the  carrier  to  show  legal  excuse  for  failure  to  deliver 
on  demand  baggage  received  by  it,  whether  held  as  carrier  or  ware- 
houseman. 

Appeal  from  Superior  Court,  Mecklenburg  County;  Long, 
Judge. 

Action  by  Susie  E.  Williams  against  the  Southern  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered,  ^ 

There  was  evidence  on  part  of  plaintiff  tending  to  show ;  That 
on  or  about  August  30,  1908,  on  Sunday  afternoon,  at  Charlotte, 
N.  C,  plaintiff,  having  purchased  a  ticket  over  defendant's  road, 
via  Statesville,  N.  C,  sent  her  trunk  to  the  station  of  defendant 
company  in  Charlotte,  to  be  received  as  ba^age  for  transporta- 
tion over  defendant's  road,  plaintiff  intending  to  take  the  train 
leaving  Charlotte  on  Monday  morning  following,  August  31st. 
The  trunk  was  first  given  in  custody  to  Robert  Ramsaur,  a  dray- 
man working  for  the  Black  Transfer  Company,  at  the  house 
where  plaintiff  was  then  staying,  with  directions  to  take  same  to 
the  station  for  the  purpose  indicated,  and  no  check  or  receipt  for 
same  was  given  by  Ramsaur;  that  not  being  the  custom.     That 

*See  {*)  on  p.  105. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proof  in  actions  against  common  carriers  for  loss  of  or  injury  to 
freight,  see  first  foot-note  of  Gulf,  etc..  Ry.  Co.  v.  Ferguson,  etc., 
Dry  Goods  Co.  (Miss.),  37  R.  R.  R.  48*.  60  Am.  &  Eng.  R.  Cas.. 
^-  S.,  484;  last  foot-note  of  Santa  Fe.  etc.,  R.  Co.  v.  Grant  Bros. 
Const.  Co.  (Aril,),  36  R.  R.  R,  430,  59  Am.  &  Eng.  R.  Cas..  N  S.. 
i!0:  first  foot-note  of  Patterson  v.  Missouri,  etc.,  Ry.  Co.  (Okla.). 
W  R.  R.  R.  410,  B8  Am.  &  Eng.  R.  Cas..  N.  S.,  410;  first  foot-note  of 
BarUett  v,  Oregon  R..  etc.,  Co.  (Wash.),  35  R.  R.  R.  400.  58  Am.  & 
tug.  R.  Cas.,  N.  S.,  400. 
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the  trunk  was  taken  to  the  station,  as  directed,    the-  defendant 
company  duly  notified,  and  same    was    left    at  the    accustomed 
place  and  by  direction  of  an  agent  of  defendant  company  in  ap- 
parent charge  of  the  baggage  room  and  baggage  business  at  the 
station.     Plaintiff  went  to  station  Monday  morning  for  purpose 
of  taking  the  train  and  to  baggage  room  to  check  lier  trunk,  and 
she  and  the  baggage  agent  walked  immediately  to  a  new  steamer 
trunk,  and  check  was  placed  on  same  and  duplicate  given  plain- 
tiff.   As  this  was  handed  plaintiff,  the  agent  asked  her  if  she  was 
positive  that  it  was  hers,  and  witness  said :    "No ;  I  am  not  posi- 
tive.    I  borrowed  the  trunk  from  Mrs.  Hook."     He  said:     "Is 
there  a  name  on  it?"     "I  looked  over  the  trunk,  and  found  no 
name  on  it.    Then  he  said,  'Well,  just  open  the  trunk,  and  see  if 
it  is  yours.'     I  took  my  key  and  opened  the  trunk,  and  it  con- 
tained a  gentleman's  clothes.    He  said,  'This  won't  do.     It  can't 
be  yours.'    And,  of  course,  I  knew  it  was  not  mine,  and  I  said, 
'What  will  I  do?     I  am  going  to  Blowing  Rock,  and  will  need 
my  clothes.'    And  he  said :     'I  will  send  your  trunk  to  you  just 
as  soon  as  it  comes.'    I  said,  'Suppose  this  is  not  my  trunk  that 
you  send  to  Blowing  Rock  to  me;  what  will  I  do?    I  will  need 
my  clothes.'    I  said :    'If  my  trunk  is  lost,  what  will  I  do  ?'    And 
he  said  they  very  rarely  lost  a  trunk.    He  said,  'If  a  gentleman 
has  your  trunk,  he  will  send  it  back  here,  and  I  remember  dis- 
tinctly shipping  a  new  steamer  trunk  Sunday  afternoon.'    He  said 
there  was  an  overflow  of  baggage  from  the  fiood,  and  he  said, 
'Where  are  you  going?'    And  I  told  him  I  was  going  to  Green 
Park  Hotel,  Blowing  Kock,  and  he  gave  me  a  check,  and  I  put 
it  in  my  purse.     When  I  took  the  train,  I  had  the  check  given 
me  by  Mr.  Harrill.     I  went  to  Blowing  Rock.     I  have  not  re- 
ceived the  trunk  or  the  contents  or  the  value  thereof  from  the 
Southern  Railway  Company.    I  made  a  list  of  the  contents  about 
10  days  after  my  tnmk  was  lost."    There  was  evidence  offered, 
also,  tending  to  show  that  the  trunk  was  left  at  the  place  where 
unchecked  baggage  for  transportation  was  usually  placed,  a  cov- 
ered archway,  between  the  baggage  room  proper  and  Gresham's 
Dining  Room,  in  the  main  station  building,  and  that  it  was  cus- 
tomary to  receive  baggage  for  transportation  on  Sunday  after- 
noon "for  trains  leaving  Monday  morning  from  station.     It  was 
proven  or  admitted  that  neither  the  trunk  nor  its  contents  had 
ever  been  restored  to  plaintiff,  and  that  check  ^ven  by  company 
for  same  had  been  destroyed  or  lost.    Percy  Shaw,  the  agent  of 
defendant  company,  having  charge  of  baggage  room  and  business 
concerning  baggage  at  the  Charlotte    station    and    attending   to 
same  usually  in  the  daytime,  and  J.  H.  Harrill,  his  assistant,  hav- 
ing like  charge  usually  at  night,  were  examined  for  defendant 
company,  and  on  matters  more  directly  relevant  to  the  questions 
presented  testified  that  the  trunk  claimed  by  plaintiff  was  never 
delivered  to  them  at  the  time  nor  for  the  purpose  stated,  either 
by  Ramsatir  or  any  other  person. 


,,  Google 


\'0L  42  R  R  R— \'0L  65  Am  &  Eng  R  Cas  N  S  109 
Williams  V.  Southern  Ry.  Co 

Percy  Shaw,  as  witness,  speaking  especially  to  this  question, 
testified :  "I  live  in  Charlotte.  I  am  baggage  agent  at  the  South- 
ern Depot.  Yes ;  I  was  baggage  agent  in  August,  1908.  I  went  on 
duty  at  7  a,  m.  and  left  at  7  p.  m.  I  was  succeeded  at  night  by 
Mr.  Harrill.  No  one  else  there  had  authority  to  receive  trunks. 
No;  I  did  not  at  any  time  receive  a  trunk  belonging  to  Miss  Susie 
Williams.  No;  on  August  30th,  I  did  not  leave  any  employee 
there  at  the  baggage  room  with  a  blue  vest  on,  with  brass  buttons, 
to  take  my  place.  Conductors  running  on  the  trains  are  the  only 
employees  on  the  Southern  Road  who  wear  such  a  uniform." 
Cross-examination  of  Percy  Shaw :  "On  August  30th  I  came  on 
dat\-  at  7  a.  m.  I  suppose.  I  can't  remember  whether  I  came  ex- 
actly at  7  o'clock  or  not.  No ;  I  did  not  leave  any  conductor  in 
my  place  that  day.  No ;  I  did  not  leave  any  one  in  my  place  that 
day." 

j.  H.  Harrill  testified  to  like  effect,  and  gave  evidence  tending 
to  contradict  plaintiff's  account  of  the  circumstances  under  which 
he  gave  the  check. 

On  the  question  of  whether  the  tnmk  was  actually  delivered 
to  defendant  companv  by  Robert  Ramsaur,  he  testified  as  fol- 
kiws:  "I  live  at  810  East  First  street,  Charlotte.  I  work  on 
transfer  wagon.  Yes;  I  know  Miss  Susie  Williams.  Yes,  on 
or  about  August  30,  1908,  I  took  her  trunk  from  Mrs.  Hook's 
house — 305  East  Morchead  street — to  Southern  Railway  Station. 
I  to6k  the  trimk  to  the  Southern  Station,  and  asked  some  rail- 
road man  there.  No ;  I  don't  know  who  I  was  talking  to.  It 
was  a  man  in  the  baggage  room.  No ;  I-  don't  know  who  the  man 
was  I  had  the  talk  with.  He  was  a  tall  slim  looking  man.  No ; 
I  don't  think  he  had  charge  of  the  baggage  room  there.  Yes ;  I 
Itnow  Mr.  Percy  Shaw.  Q.  What  took  place  between  you  and  a 
man  in  the  baggage  room?  A.  I  asked  him  could  I  set  the  trunk 
inside  the  baggage  room.  He  said  'No,'  to  put  it  in  the  allej'- 
«ay  where  they  put  trunks.  I  put  it  in  the  alleyway.  There  is 
3  gate  there  now,  but  there  wasn't  none  there  thfen.  I  have 
Viorked  for  Black  about  two  years  in  all.  Q.  Do  you  know  what 
the  custom  is  about  placing  trunks  there  for  next  morning's 
trains?  Did  you  put  that  trunk  there?  A.  Yes."  Cross-ex- 
amination of  Rob^t  Ramsaur :  "Yes ;  I  have  been  hauling  trunks 
for  about  two  years.  Yes ;  I  was  working  for  the  Black  Trans- 
fer Company  at  that  time.  Yes ;  Black  sent  me  to  Miss  Williams 
to  get  the  trunk.  No ;  I  don't  carry  claim  checks  for  trunks.  The 
transfer  man  at  the  depot  has  them.  Yes ;  I  went  there  some 
time  in  the  evening,  before  sunset.  Yes;  I  got  this  trunk  and 
waded  it  on  the  wagon.  Yes ;  I  know  Mr.  Percy  Shaw.  No ;  he 
*i'as  not  the  man  I  was  talking  to  in  the  station — in  the  baggage 
footn there.  Yes;  Mr.  Shaw  was  the  ba^age  master  there.  No; 
'did  not  see  him  there  at  that  time.  IS' o ;  I  did  not  say  any- 
tning  to  him.    Yes ;  he  was  the  baggage  master.     Yes ;  he  was 
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the  man  who  received  the  trunks  at  the  station,  if  you  could  find 
him  when  you  took  tranks  there.    Yes ;  this  tall  slim  man  was  a 
white  man.    He  was  standing  just  beyond  the  scales  in  the  bag- 
gage room.    I  put  the  trunk  in  the  passageway,  between  the  bag- 
gage room  and  Gresham's  Dining  Room,    Gresham  has  a  dining 
room  there.    Q.    And  wagons  drive  up  next  to  the  kitchen  ?     A. 
Yes;  I  first  pulled  the  trunk  inside  the  baggage  room,  and  the 
man  in  the  baggage  room  told  me,  'No,'  to  put  it  back  there  where 
trunks  belong.    Yes ;  I  put  it  back  out  there.    No ;  I  said  nothing 
to  any  one  about  it.     No;  I  did  not  tell  whose  trunk  it  was.     If 
the  baggageman  had  been  there,  I  would  have  told  him."     And, 
being  recalled,  this  witness  testified  further:     "The  man   I  saw 
there  in  the  baggage  room  had  on  citizen's  clothes,  all  but  his 
vest.     He  had  on  a  railroad  vest — a  railroad  porter's  or  scwne- 
thing's  vest.    When  he  told  me  to  take  the  trunk  out  of  the  bag- 
gage room,  he  walked  out  of  the  place  where  Mr.  Shaw   and 
them  checked  the  baggage.     I  asked  him  if  I  could  put  it  there, 
and  he  said  'No,'  to  put  it  outside  wjiere  the  trunks  belonged. 
He  came  from  the  office  where  Mr.  Shaw  stayed.    He  was  doing 
business,  and  I  asked  him  if  I  could  put  the  trunk  there,  and  he 
said  'No.'     I  don't  know  whether  any  one  except  the  baggage 
agents  come  from  there.    Yes ;  the  ba^age  room  door  was  open 
when  I  went  in  there.    Yes;  he  was  doing  the  things  what  the 
baggageman  does.    When  I  seen  him,  he  was  coming  out  the  gate, 
and  he  had  got  beyond  the  scales  when  I  saw  him.     I  seen  him 
doing  nothing.     Q.    So  all  you  know  is  that  you  saw  a  man  in 
there,  who  had  on  a  blue  vest  with  brass  buttons,  with  'Southern' 
marked  on  the  buttons,  and  you  asked  him  if  you  could  put  the 
trunk  in  there,  and  he  said  'No,'  to  put  it  out  there.     Had  you 
ever  seen  the  man  before?    A.   I  think  I  had  seen  him  once  be- 
fore.    I  have  never  seen  him  since.     No;  it  was  not  Mr.  Percy 
Shaw,  nor  Mr.  Harril!.    Q.   State  whether  or  not  when  you  took 
trunks  there  to  the  station  Mr.  Shaw  or  Mr.  Harrill  were  al- 
ways there,  or  whether  they  got  other  people   to  stay   in    their 
places  sometimes?   A.  There  were  other  men  in  there  besides  Mr. 
Harrill  and  Mr.  Shaw.    I  have  seen  baggage  agents  tm  the  South- 
em  Railway  in  there  checking  ba^age." 

A  paper  writing,  containing  a  written  statement  of  this  wit- 
ness in  direct  contradiction  of  the  principal  portion  of  his  testi- 
mony as  to  delivery  of  the  trunk,  was  introduced  by  defendant. 

The  jury  rendered  the  following  verdict:  "(1)  Did  the  defend- 
ant company  receive  the  trunk  of  the  plaintiff  on  Sunday  even- 
ing, August  30,  1908,  as  alleged  in  the  complaint  as  baggage  for 
transportation?  Ans.  No.  (2)  Was  said  trunk  received  by  de- 
fendant company  for  immediate  transportation?  Ans.  No.  (3) 
Was  the  trunk  delivered  by  the  defendant  company  to  the  plain- 
tiff? Ans.    No.  f4)  What  amount,  if  any,  is  plaintiff  entitled  to 
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recover  from  defendant  on  account  of  the  alleged  loss  of  said 
trunk?    Ans.  Nothing." 
Judgment  for  defendant,  and  plaintiff  excepted  and  appealed. 

E.  R.  Preston  and  Neill  R.  Graham,  for  appellant. 
iV.  B.  Rodman,  for  appellee. 

Hoke,  J.  (after  stating  the  facts  as  above).  [1,  2]  To  fix  re- 
sponsibility for  lost  baggage  on  a  railroad  company,  either  as 
common  carrier  or  warehouseman,  there  must  have  been  a  deliv- 
er)- of  same,  including  an  acceptance  by  the  company,  either  ac- 
tual or  constructive,  and,  in  order  to  a  valid  delivery,  the  gen- 
era! rule  is  that  when  baggage  is  taken  by  others  to  a  railroad 
station,  and  even  to  the  place  where  baggage  is  usually  received, 
some  kind  of  notice  must  be  given  to  some  agent  of  the  company 
luthorized  to  accept  the  same.  Hutchinson  on  Carriers,  §  150; 
Fetter  in  Carriers,  §  610;  So.  Ry.  v.  Bickley,  119  Tenn.  528,  107 
S.  W.  680,  14  L.  R.  A.  (N.  S.)  859,  123  Am.  St.  Rep.  754; 
Gregory  v.  Webb,  40  Tex.  Civ.  App.  360,  89  S.  W.  1 109 ;  Wright 
"  Caldwell,  3  Mich.  51 ;  Merriam  v.  Hartford  &  R.  R.,  20  Conn. 
354,  52  Am.  Dec.  344;  Transfer  Co.  v.  Gurley,  107  Ala.  600,  18 
South.  209,  34  L.  R.  A.  137.  This  rule  is  at  times  modified 
where  a  custom  of  the  company  is  established  to  consider  and 
treat  baggage  as  received  when  left  at  a  given  place  and  without 
further  notice.  Fetter  on  Carriers,  supra ;  Green  v.  Railroad,  41 
Iowa,  410;  Green  v.  Railroad,  38  Iowa,  100;  Lake  Shore  Ry.  v. 
Foster,  104  Ind.  293,  4  N.  E.  20,  54  Am.  Rep.  319. 

[3]  There  is  no  objection  open  to  plaintiff  by  reason  of  his 
honor's  charge  on  the  last  position,  for  it  was  dealt  with  as 
plaintiff  requested,  but,  in  reference  to  the  first  plaintiff,  admit- 
ting that  his  honor  stated  the  rule  in  general  terms,  sufficiently 
correct,  insists  that  there  was  reversible  error  committed  to  his 
prejudice  in  so  modifying  a  prayer  for  instructions  on  the 
first  issue  as  to  exclude  from  consideration  a  view  in  his  favor 
properly  arising  on  the  evidence;  and  this  in  especial  reference 
to  the  testimony  of  the  witness  Robert  Ramsaur  and  corrobora- 
tive facts  tending  to  show  a  delivery  of  the  baggage  at  the  proper 
place  and  notice  duly  given.  As  heretofore  shown,  Robert  Ram- 
saur, in  effect,  testified  that,  having  taken  charge  of  the  trunk, 
he  took  it  to  the  passenger  station  on  Sunday  afternoon  and  to 
the  ba^age  room,  and  asked  a  man  in  there  if  he  could  put  it 
in  the  room,  and  the  man  replied,  "No;  put  it  in  the  alleyway 
where  thev  put  the  trunks."  And  witness  then  placed  the  trunk 
as  directed.  The  man  was  a  white  man  in  citizen's  clothes,  ex- 
cept thai  he  had  on  a  railroad  company  vest ;  that  he  was  the 
only  man  there  in  the  office.  Recalled  on  this  point,  the  witness 
t«lified  further:  "When  he  told  me  to  take  the  trunk  out  of  the 
"aggage  room,  he  walked  out  of  the  place  where  Mr.  Shaw  and 
them  checked   baggage.     He   came    from  the   office   where   Mr. 
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Shaw  stayed.  He  was  doing  business,  and  I  asked  him  if  I 
could  put  the  trunk  in  there,  and  he  said,  'No.-'  He  was  doing 
things  what  the  baggageman  does."  The  witness  further  said 
that  he  had  seen  this  same  man  once  before,  and  that  there  were 
at  times  other  men  in  there  besides  Mr.  Shaw  and  Mr,  Harrill, 
and  the  witness  had  seen  baggage  agents  on  the  Southern  Rail- 
way in  there  checking  baggage.  On  the  part  of  the  defendant 
Mr.  Shaw  and  Mr.  Harrill  testified  that  they  had  charge  and 
control  of  the  baggage  room,  and  that  neither  of  them  had  re- 
ceived the  trunk  claimed  by  plaintiff  nor  had  they  authorized  the 
man  referred  to  by  the  witness,  Ramsaur,  nor  any  other  man,  to 
receive  it  or  to  accept  notice  concerning  it ;  the  witness  Shaw, 
however,  stating  that  he  was  at  times  temporarily  out  of  the  of- 
fice. In  view  of  this  testimony  and  supporting  facts  on  either 
side,  the  plaintiff  requested  the  court  to  charge  the  jury:  "Tliat 
if  it  was  the  custom  of  the  railroad  company  to  receive  baggage 
Sunday  afternoon  or  evening  before  for  transportation  on  the 
next  morning  train,  and  that  trunks  or  baggage  should  be  left  at 
defendant's  passenger  station  at  such  times,  in  care  of  the  bag- 
gageman in  charge  of  defendant's  baggage  room  or  of  any  agent 
or  servant  of  the  company  in  charge  of  defendant's  baggage 
room  or  in  care  of  any  one  whom  the  company  held  out  to  the 
pubhc  to  be  in  charge  of  the  baggage  room,  and  should  the  jury 
find  that  the  trunk,  having  been  put  in  charge  of  the  drayman 
for  the  purpose,  was  left  by  him  at  defendant's  baggage  room. 
or  in  what  was  known  as  the  baggage  alley,  with  the  knowledge 
and  consent  of  the  agent  or  servant  in  charge  of  defendant's 
baggage  room,  as  aforesaid,  then,  in  any  of  those  events,  the 
court  instructs  the  jury  the  compliance  with  such  a  custom  ex- 
isting at  the  time  by  the  transferman,  with  the  knowledge  and 
consent  of  the  defendant's  baggageman  or  other  agent  of  the  de- 
fendant as  aforesaid,  would  be  an  acceptance  of  plaintiff's  trunk, 
and  such  acceptance  v.ould  be  a  delivery  of  plaintiff's  trunk  to 
defendant."  The  court  gave  the  prayer  generally  as  requested, 
but  modified  same  by  saying  that  if  the  plaintiff's  trunk  was  left 
at  defendant's  station  at  the  customary  time  and  place,  with  the 
knowledge  and  consent  of  defendant's  baggageman  or  other  au- 
thorized agent  of  the  company,  etc.  The  case  further  states  that 
the  jury,  having  receivtd  the  charge  in  the  forenoon  of  Wednes- 
day, October  5,  1910,  considered  of  the  case,  and  on  Thursday 
morning  stated  they  had  been  unable  to  agree  on  what  was  a  le- 
gal delivery  of  the  trunk,  and  at  their  request  and  without  ob- 
jection the  typewritten  instructions  of  the  court  were  given  them. 
The  jury,  having  further  considered  of  the  case  until  Friday 
morning,  again  came  iiiro  court,  when  his  honor  gave  them  fur- 
ther charge  on  the  question  of  delivery  as  follows:  "As  I  un- 
derstand vou,  you  say  you  are  troubled  as  to  what  constitutes  an 
agent  at  the  depot  of  the  defendant  to  receive  ba^age.    The  de- 
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fendant  is  a  corporation.  The  defendant,  therefore,  conducts 
its  business  through  and  by  its  employees  or  agents.  As  the 
plaintiff  in  this  case  has  alleged  that  she  caused  her  trunk  to  be 
delivered  to  the  defendant  company,  it  is  necessary  for  her  to 
offer  evidence  that  satisfies  the  jury  by  the  greater  weight  of  the 
evidence  that  some  person  authorized  by  the  defendant  corpora- 
tion to  act  for  it  was  acting  for  it  at  the  time  that  she  alleges  she 
•  dethrered  her  trunk  or  caused  it  to  be  delivered  through  her 
agent  Nothing  short  of  a  fair  delivery  of  the  baggage  to  the 
carrier  or  its  agent  will  render  the  carrier  liable  for  a  nondeliv- 
ery-. That  is  to  say,  the  plaintiff  in  this  case  upon  all  of  the  evi- 
dence must  satisfy  the  jury  by  the  greater  weight  of  it  that  the 
trunk  was  delivered  to  some  person  authorized  to  act  for  the  de- 
fendant company  as  baggage  to  be  transported  over  the  defend- 
ant's line  as  such,  and  the  agent  of  the  defendant  company  must 
have  received  the  baggage."  Plaintiff  duly  excepted  to  the  mod- 
ification of  this  prayer  and  to  the  additional  charge  as  given. 

[4]  In  thus  modifying  plaintiff's  prayer  for  instructions  and 
more  emphatically  in  the  additional  charge  as  given,  the  court 
intended  to,  and  did,  withdraw  from  the  jury  the  view  arising 
on  the  testimony  that,  if  the  baggage  was  placed  at  the  customary 
time  and  place  with  the  assent  and  knowledge  of  "ore  held  out  by 
the  company  as  being  in  charge  of  its  baggage  room,"  there  was 
a  proper  delivery  to  the  company ;  and  in  this  we  think  there  was 
reversible  error,  to  plaintiff's  prejudice,  which  entitles  her  to  a 
new  trial  of  the  issue.  True,  the  witness  Ramsaur  testified  that 
he  knew  both  Percy  Shaw  and  /.  H.  Harrill,  and  knew,  also,  that 
tbey  were  the  baggage  agents  at  defendant's  station,  but  a  peru- 
sal of  the  entire  testimony  of  this  witness  presents  a  permissible 
blerpretation  for  the  consideration  of  the  jury  that,  while  he 
knew  Shaw  and  Harrill  were  the  company's  agents  in  general 
daim  and  control  of  the  ba|^ge  business,  yet  the  man  he  found 
in  sole  occupation  of  the  ba^age  room  when  he  asked  to  place 
the  trunk  in  the  room  was  the  company's  agent  then  in  charge 
for  the  time  being,  and,  if  not  so  in  fact,  he  was  allowed  by  de- 
fendant company  to  hold  himself  out  as  such,  and  for  that  rea- 
son a  notice  to  him  may  have  been  sufficient  evidence  of  delivery. 
This  agency  by  allowing  one  to  appear  as  such  or  agency  by  es- 
tt^>pel,  as  it  is  usually  termed,  has  an  important  place  in  this 
branch  of  the  law. 

[S]  It  is  very  well  stated  in  Clark  and  Skylcs  on  the  Law  of 
AgeiKy,  §  55.  p.  140,  as  follows:  "It  is  a  w/elUestablished  doc- 
trine that  if  a  person  by  his  words  or  conduct  expressly  or  im- 
pKedly  represents  to  another  that  a  certain  state  of  facts  exists, 
aid  thereby  induces  the  other  to  act  in  reliance  on  such  represen- 
tation, he  will  be  estopped  to  deny  the  truth  of  the  representa- 
tion, to  the  other's  prejudice.  And  by  the  application  of  this 
doctrine  an    agency  may  be  created    or  arise  by  estoppel,  irre- 


,,  Google 


114        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 

Williams  V.  Southern  Ry.  Co 

spective  of  the  actual  intention,  and  even  though  it  may  be  con- 
ceded that  there  was  no  agency  in  fact,  Tlhe  general  rule  is 
this:  If  a  person  knowingly  permits  another  to  act  for  him  in  a 
particular  transaction,  or  otherwise  clothes  him,  either  intention- 
ally or  by  negligence,  with  apparent  authority  to  act  for  him 
therein,  he  will  be  estopped  to  deny  the  agency  as  against  third 
persons  who,  in  good  faith  and  in  the  exercise  of  reasonable  pru- 
dence, deal  with  the  apparent  agent  in  the  belief  that  his  appar- 
ent authority  is  real."  Tiffany  on  Agency  is  to  like  effect,  and 
innumerable  decisions  here  and  elsewhere  recognize  and  apply 
the  principle.  Gooding  v.  Moore,  150  N.  C.  195,  63  S.  E.  895; 
Bank  v.  Hay,  143  N.  C.  326,  55  S.  E.  811 ;  Morrow  v.  Railroad, 
134  N.  C.  92-96,  46  S.  E.  12;  Harrell  v.  Railroad,  106  N.  C.  258, 
11  S.  E.  286;  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646; 
Minter  v.  Railroad,  41  Mo.  503,  97  Am.  Dec.  288;  Battle  f. 
Railroad,  70  S.  C.  329,  49  S.  E.  849 ;  Rogers  v.  Railroad,  2  Lans. 
(N.  Y.)  269,  affirmed  56  N.  Y.  620;  Insurance  Co.  v.  Railroad, 
144  N.Y.200,39  N.E.79,  43  Am.  St.  Rep.  752.  Some  of  these 
decisions  (and  many  others  could  be  cited)  were  on  facts  very  sim- 
ilar to  those  presented  here,  making  them  apt  authorities  in  sup- 
port of  plaintiff's  position  as  embodied  in  his  prayer.  In  Mor- 
row's Case,  on  a  question  whether  defendant  company  kiTew  that 
one  had  entered  its  trains  for  the  purpose  of  assisting  a  passen- 
ger, the  fact  that  an  employee  of  the  company  was  standing  near 
in  a  position  to  observe  and  note  the  circumstances  was  held 
evidence  from  which  knowledge  on  the  part  of  the  company 
could  be  inferred.  Associate  Justice  Walker,  speaking  for  the 
court,  said :  "Whether  the  person  who  stood  near  the  steps  of 
the  coach  was  the  conductor  or  some  other  employee  charged  in 
law  or  fact  with  the  duty  of  providing  for  plaintiff's  safety  while 
exercising  the  lawful  right  of  assisting  the  company's  passengers 
is  a  proper  subject  of  inquiry  for  the  jury,"  et^.  In  Battle's 
Case,  supra,  it  was  held:  "That  delivery  of  baggage  to  the  only 
person  in  charge  of  the  station  who  is  at  the  time  engaged  as  a 
telegraph  agent  depositing  it  at  a  place  indicated  by  him,  descrip- 
tion of  trunk  and  directions  as  to  checking,  and  that  owner 
would  soon  appear  and  attend  to  it,  is  dehvery  to  the  carrier." 
In  Ouimit's  Case,  supra,  it  was  held  that  "a  passenger  has  a 
right  to  regard  as  agent  of  a  railroad  company  a  person  who 
handles  and  takes  charge  of  baggage  upon  arrival  of  train  at  a 
station,  and  notice  to  such  person  by  a  passenger  is  notice  to  the 
company."  And  in  case  of  Rogers  v.  Railroad  it  was  held  as 
follows:  "The  owner  of  a  trunk  sent  it  to  the  defendant's  depot 
by  an  expressman,  who  placed  it  within  the  depot,  besides  the 
baggage  crate,  which  v-as  locked,  and,  upon  inquiring  of  persons 
there  engaged  in  handling  freight,  was  referred  to  the  ticket 
agent  as  the  person  who  took  charge  of  baggage.  He  went  to 
the  ticket  agent's  office  and  told  him  that  there  was  a  trunk  out- 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S         115 

Williams  V.  Sonthern  Ry.  Co 

side.  The  agent  said  that  it  was  right,  and  immediately  sent  two 
men  to  take  care  of  it.  When  the  owner  inquired  for  the  trunk 
on  purchasing  his  ticket  later  in  the  day,  it  could  not  be  found, 
though  the  ticket  agent  said  he  had  seen  one  a  short  time  before 
answering  to  its  description.  Employees  of  the  defendant  also 
said  that  it  had  been  delivered  upon  presentation  of  a  check.  In 
an  action  to  recover  the  value  of  the  trunk  and  its  contents,  held, 
that  there  was  sufficient  evidence  of  delivery,  and  a  nonsuit  was 
wrong."  Stating  the  proposition  in  a  negative  way  in  6  Cyc.  p. 
671,  it  is  said :  "But  the  carrier  will  not  be  liable  for  the  acts  of 
its  servants  not  authorized  nor  held  out  as  authorized  to  receive 
baggage."  On  authority,  therefore,  the  plaintiff  was  entitled  to 
have  this  latter  view  presented  to  the  jury,  and  to  have  his  prayer 
lor  instructions  given  substantially  as  requested. 

[6]  Plaintiff  excepted,  further,  that  the  court  submitted  the 
iecond  issue  as  to  the  receipt  of  the  trunk  for  immediate  trans- 
portaton.  We  have  frequently  held  that  the  framing  of  issues 
is  a  matter  which  is  left  very  largely  in  the  discretion  of  the  trial 
judge;  the  hmitation  being  that  the  issues  must  be  sufficiently 
responsive  to  the  pleadings  and  determinative  of  the  rights  of  the 
parties  involved  therein.  And  the  statement  is  not  infrequently 
made  in  the  books  that  in  order  to  charge  transportation  compa- 
nies as  common  carriers,  making  them  liable  as  carriers,  the 
goods  or  ba^age  must  be  left  with  them  for  "immediate"  trans- 
portation. 

[7]  If  it  becomes  necessary,  therefore,  in  order  to  make  full 
detemiination  of  the  rights  of  these  litigants,  that  decision  should 
be  made  whether  this  trunk  was  received  and  held  as  common 
carrier  or  warehouseman,  it  is  well  enough  to  submit  the  issue 
as  framed.  If  this  is  done,  however,  the  jury  should  be  in- 
structed that  the  term  "immediate,"  in  this  connection,  does  not 
have  its  more  usual  ir.eaning  of  "instantly,  forthwith,  nothing 
intervening  either  as  to  place,  time  or  action,"  given  in  4  Words 
k  Phrases,  p.  3393,  as  Worcester's  definition,  but  it  means  rather 
"reasonable  time,"  having  due  regard,  to  the  nature  and  circum- 
stances of  the  case,  cited  in  Words  &  Phrases  as  Bouvier's  defi- 
nition; the  controlling  idea  being  that,  in  order  to  fix  upon  a  com- 
pany responsibility  for  baggage  as  a  common  carrier,  the  same 
iTiust  be  delivered  by  the  passenger  and  accepted  for  transporta- 
tion within  a  reasonable  time  before  taking  his  intended  train. 

There  is  a  decision— Goodbar  v.  Railroad  Company,  53  Mo, 
-^pp.  434— which  tends  to  hold  that  this  must  be  the  next  train, 
but  we  doubt  if  this  is  a  correct  statement  of  the  general  rule, 
and  certainly  not  where  a  custom  is  established  on  the  part  of 
the  company  to  accept  baggage  for  transportation  on  a  subse- 
(|iaent  or  later  train.  The  true  rule,  we  think,  is  very  fully  stated 
V  Messrs.  Elliott  in  their  valuable  work  on  Railroads  (2d  Ed.) 
s  1651,  as  follows:    "The  liability  of  the  company  as  a  common 
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carrier  begins  as  a  rule  at  the  time  the  baggage  is  delivered  to  it 
for  transportation,  unless  the  time  of  such  delivery  be  an  un- 
reasonable length  of  time  before  the  owner's  intended  departure. 
In  order  that  the  liability  as  a  common  carrier  should  exist,  it 
is  not  always  necessary  that  the  passenger  should  have  purchased 
a  ticket,  nor  that  he  should  even  make  the  journey  which  he  in- 
tends to  make.  As  persons  often  become  entitled  to  the  rights 
of  passengers  before  the  purchase  of  a  ticket,  so  the  liability  of 
a  carrier  for  baggage  sometimes  begins  before  the  purchase  of  a 
ticket,  or  even  before  the  company  becomes  liable  to  the  owner 
of  the  baggage  as  a  passenger.  Where  a  person  in  good  faith  in- 
tends to  take  passage  on  a  railway  train  or  the  like  and  deliv- 
ers his  ba^age  to  the  company  a  reasonable  time  in  advance  of 
the  anticipated  joumej,  it  seems  that  the  company  will  be  liable 
for  such  baggage  as  a  common  carrier  from  the  time  of  such 
delivery  and  acceptance.  And  in  such  cases  the  company  may  be 
liable,  although  the  person  does  not  purchase  a  ticket  or  make 
the  proposed  journey  as  for  instance,  where  he  is  prevented  from 
so  doing  by  the  fault  of  the  carrier  and  the  loss  or  destruction 
of  the  baggage  before  the  journey  begins.'  And  well-considered 
decisions  are  in  support  of  the  statement.  Hickox  v.  Railroad, 
31  Conn.  281,  83  Am.  Dec.  143;  Manufacturing  Co.  v.  Ullman, 
W  III.  244;  Lake  Shore  &  Mich.  R.  R.  v.  Foster,  ICW  Ind.  293, 
4  N.  E.  20,  54  Am.  Rep.  319;  Insurance  Co.  v.  Railroad,  144  N. 
Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752;  Woods  v.  Devin,  13 
111.  747,  56  Am.  Dec.  483.  And  as  relevant  to  the  question  more 
directly  involved  in  this  position,  the  case  of  Hickox  v.  Railroad, 
supra,  holds  as  follows :  "A  railroad  company  is  presumed  to 
receive  baggage  for  transportation  and  not  for  storage,  and  its 
liability  commences  as  soon  as  the  baggage  is  delivered  to,  and 
is  received  by,  the  agent,  notwithstanding  the  fact  that  it  was  not 
checked  at  the  time  it  was  received  and  would  not  be  for  sev- 
eral hours  nor  until  15  minutes  before  the  train  started,  and  that 
the  passenger  was  so  informed.  Dehvery  or  nondelivery  of  check 
for  baggage  is  of  no  importance  as  affecting  the  liability  of  the 
carrier;  it  being  merely  in  the  nature  of  a  receipt  and  intended 
as  evidence  of  the  ownership  and  identity  of  the  baggage,  and 
this  is  the  rule  generally  obtaining  in  the  absence  of  some  spe- 
cific and  reasonable  regulation,  restrictive  of  its  liability."  As 
the  cause  goes  back  for  a  new  hearing,  we  consider  it  well  to 
advert  to  another  exception  insisted  on  for  plaintifT  that  his 
honor  charged  the  jun,',  as  requested  by  defendant,  as  follows: 
"If  the  jury  find  from  the  evidence  that  the  plaintiff,  Susie  E. 
Williams,  purchased  a  ticket  over  the  defendant's  line  from 
Charlotte  to  Statesvilk  on  Saturday  morning,  and  on  the  follow- 
ing Sunday  evening  sent  a  trunk  to  the  depot,  giving  no  instruc- 
tions for  shipment,  and  no  instructions  for  it  to  be  checked, 
and  did  not  intend  for  the  same  to  be  checked  until  the  follow- 
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ing  morning,  then  the  company,  even  if  it  received  the  trunk  for 
storage,  was  merely  a  gratuitous  bailee,  and  liable  only  for  its 
gross  negligence.  There  being  no  evidence  that  the  trunk  was  lost 
by  the  gross  negligence  of  the  defendant  company,  the  jury  will 
answer  the  fourth  issue  nothing," 

[8]  As  heretofore  slated,  if  the  trunk  was  delivered  and  ac- 
cepted bj-  the  company  in  the  afternoon  for  transportation  on  the 
following  morning,  and  it  was  customary  to  receive  baggage  for 
transportation  in  that  way,  in  the  absence  of  some  reasonable 
regulations,  restrictive  of  the  company's  liability,  they  would 
take  as  common  carriers,  and  could  be  held  as  insurers,  in  case 
the  trunk  is  lost,  but  if  no  such  custom  existed  and  the  trunk 
was  only  received  for  storage  for  one  intending  to  become  a  pas- 
senger, and  until  he  claims  the  trunk  and  has  the  same  checked," 
in  such  case  the  companv  is  ordinarily  ret;arded  as  bailee  for 
hire,  and  is  responsible  for  ordinary  care.  It  is  the  same  rule  of 
responsibility  obtaining  where  baggage  reaches  its  destination, 
and  is  not  called  for  in  a  reasonable  time.  After  such  time  the 
carrier  holds  the  baggage  as  warehouseman,  and  is  responsible 
for  lack  of  ordinary  care.  Elliott  on  Railroads,  §§  1463-1533, 
In  making  this  chaise  the  court  was  no  doubt  influenced  to  some 
extent  bv  expressions  in  the  opinion  in  Kindlev  r.  Railroad,  151 
N'.  C.  207.  65  S.  E.  897.  24  L.  R.  A.  (N.  S.)'634,  to  the  effect 
that  in  certain  aspects  of  that  case  the  defendant  company  was  a 
gratuitous  bailee,  and  as  such  responsible  only  for  gross  negli- 
gence. But  the  statement  of  the  law  and  expressions  referred  to 
musl  be  considered  and  construed  in  referenci;  to  the  facts  pre- 
sented and  in  view  of  the  rights  there  involved.  In  Kindley's 
Case,  a  passenger  took  the  train  at  Fayetteville.  N.  C,  intending 
to  go  through  to  Charlotte ;  the  route  lying  over  the  Atlantic 
Coast  Line  to  Maxton,  and  over  the  Sea  Board  from  Maxton  to 
Charlotte,  At  Maxton  the  passenger  determined  to  return  to 
Fayetteville,  and  notified  the  Coast  Line  contUictor  of  ^ucb  an 
intent,  with  a  request  that  the  baggage  be  also  returned.  The  , 
inink  was  carried  on  to  Charlotte,  and  when  it  was  returned  to 
the  owner,  some  time  thereafter,  it  was  found  to  have  been  en- 
tered, and  some  of  the  contents  stolen.  The  appeal  involved  only 
the  liabiiitv  of  the  second  carrier,  and  the  decision  in  Kindley's 
Case  was  placed  on  the  ground  that  the  intended  passenger  had 
wver  become  such  in  reference  to  the  second  or  connecting  car- 
rier, and  that  nothing  had  ever  been  paid  or  tendered  such  car- 
rier, either  for  carrying  the  passenger  or  storing  the  trunk,  and 
inthat  view  only  was  the  second  carrier  considered  and  dealt 
with  as  gratuitous  bailee.  In  Kindley's  Case,  too,  weight  was 
given  lo  the  language  of  the  statute  bearing  on  the  subject  (Re- 
risal  1908,  §  2624),  which  makes  carriers  responsible  "for  lag- 
gage  of  passengers  from  whom  they  have  received  fare."  The 
principle,  however,  does  not  apply  to  the  facts  presented  here 
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in  any  aspect  6f  them,  for,  if  it  should  be  established  under 
proper  ruling  that  until  the  trunk  was  claimed  and  checked  for 
baggage  it  was  held  for  storage  only  and  not  for  immediate 
transportation,  as  heretofore  explained,  on  authority,  the  com- 
pany is  chargeable  as  bailee  for  hire  and  responsible  for  ordi- 
nary care. 

[9]  If  received  and  held,  either  as  common  carrier  or  ware- 
houseman, on  failure  lo  deliver,  the  burden  is  on  defendant  to 
render  legal  excuse  for  the  failure.  In  Fetter  on  Carriers,  at 
page  1557,  it  is  said:  "With  respect  to  baggage  in  pos.session  of 
a  railroad  company  as  warehouseman,  evidence  that  it  failed  to 
deliver  the  property  *a  the  owner,  when  demanded,  prima  facie 
.establishes  negligence  .ind  want  of  due  care,  and  the  onus  of 
accounting  for  the  default  lies  with  the  carrier."  There  is  error, 
which  entitles  plaintiff  to  a  new  trial,  and  it  is  so  ordered. 
New  trial. 


Chicago,  R.  I.  St  P.  Ry.  Co.  v.  Lena  Lumber  Co. 

(Supreme  Court  of  Arkansas,   May  1,   1911.) 

[137  S.  W.  Rep.  B6B.] 

Carrien — Overcliarges  —  Recovery  —  Intcrvtate  Commerce  Act^ 
Scope.— The  interstate  commerce  act  (Act  Feb.  i,  18B7,  c.  104,  24 
Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154])  does  not  prevent  recovery 
in  a  state  court  against  a  carrier  for  overcharges  in  freight  paid  un- 
der a  mistake  of  fact. 

Pajnoent — Recovery— Payment  through  Hiatake. — Generally  money 
paid  under  a  mistake  of  fact  may  be  recovered. 

Limitation  of  Actions — limitationa  Applicable — Recovery  of  Over* 
charges  from  Carrier. — An  action  against  a  carrier  to  recover  over- 
charges on  freight  paid  under  mistake  is  governed  by  the  three-year 
statute  of  limitations  (Kirby's  Dig,  §  5064),  and  not  by  the  two-year 
limitation  prescribed  by  the  interstate  commerce  act. 

Appeal  from  Circuit  Court,  Saline  County;  W.  H.  Evans, 
Judge. 

Action  by  the  Lena  Lumber  Company  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Appellee  instituted  six  actions  against  appellant  before  a  jus- 
tice of  the  peace  in  Saline  county,  and  recovered  judgment  in 
each  case.  On  appeal  to  the  circuit  court,  these  cases  were  con- 
solidated for  the  purpose  of  trial,  and  were  tried  before  the  court, 
sitting  as  a  jury,  upon  an  agreed  statement  of  facts.  The  cause 
of  action  alleged  in  each  case  is  on  an  overcharge  in  an  inter- 
state shipment  of  lumber.  From  the  judgment  rendered  against 
it,  the  appellant  has  appealed  to  this  court. 
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Thos.  S.  Busbee  and  Jtio.  T.  Hicks,  for  appellant. 
C.  A.  Cunnitiffbam  and  Coleman  &  Lewis,  for  appellee. 

Hart,  J-  (after  stating  the  facts  as  above).  [1]  Counsel 
for  appellant  concede  that  the  amounts  sued  for  are  correctj  and 
state  that  but  for  the  interstate  commerce  act  all  the  claims  would 
have  been  paid  without  suit.  We  do  not  think  the  interstate  com- 
merce act  has  any  application  to  the  facts  in  the  case  at  bar.  The 
claims  are  not  based  upon  alleged  unjust  and  excessive  freight 
rates.  On  the  contrary,  the  established  schedule  of  rates  of 
appellant  is  not  in  any  way  in  question  in  this  case.  The  suits 
are  based  upon  overcharges  in  freight,  made  by  appellant,  and 
paid  by  appellee  under  a  mistake  of  fact.  The  amounts  claimed 
are  conceded  to  be  correct,  and  appellant  admits  that  they  were 
collected  through  mistake.  Therefore  the  state  courts  have  juris- 
diction just  as  they  have  in  other  cases  where  money  has  been 
paid  bj'  one  person  to  another  through  mistake,  and  the  one 
receivir^  the  money  refuses  to  pay  it  back. 

[2]  The  general  rule  is  that  money  paid  under  a  mistake  of 
fact  mav  be  recovered.  La  Fayette  v.  Merchants'  Bank,  73  Ark. 
561.  S4'S.  W.  700,  68  t..  R.  A.  231,  108  Am.  St.  Rep.  71. 

[3]  2,  It  is  also  contended  that  the  claims  ai-e  barred  by  the 
statute  of  limitations.  This  contention  is  based  upon  that  section 
of  the  interstate  commerce  act,  which  provides  that  all  complaints 
for  the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accrues,  and 
not  after.  But  if  we  are  correct  in  holding  that  the  state  court 
had  jurisdiction,  the  law  of  the  forum  will  govern  as  to  the  ques- 
tion arising  upon  the  statute  of  limitations.  Burgett  v.  Williford, 
67  Ark.  189,  53  S.  W.  1057.  It  is  agreed  that  the  suits  were 
brought  within  three  years  after  the  cause  of  action  accrued,  and 
the  plea  of  the  statute  of  limitations  cannot  be  sustained.  See 
Kirby's  Digest,  §  5064. 
The  judgment  will  be  affirmed. 
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(Supreme  Court  of  Nevada,  June  5,   1911.) 

[115   Pac.  Rep.  909.] 

Appeal  and  Error— Review — Hannless  Error. — Where,  on  the  trial 
of  an  action  against  a  railroad  for  injuries  to  a  passenger  bjr  col- 
lision, plaintiff's  attorney  in  his  argumenl  inndverlently  referred  to 
the  nonatlendance  of  witnesses  for  defendant,  when,  in  fact,  they 
were  present  and  testified,  it  is  no  ground  for  reversal,  where  the 
statement  is  withdrawn  and  defendant  failed  to  account  for  the  acci- 
dent to  the  satisfaction  of  the  jury,  and  to  overcome  the  prima  facie 
presumption  of  negligence  which  arises  from  the  derailment  of  the 
car  in  which  plaintiff  is  riding. 

Carriers — PreBumption  of  Negligence — Derailment  of  Car.* — A  pre- 
sumption of  negligence  arises  against  a  carrier  immediately  on  plain- 
tiff proving  that  he  was  injured  by  the  derailing  of  the  car  in  which 
he  was  riding,  and  it  is  for  ihe  jury  to  determine  from  the  evidence 
in  rebuttal  as  to  whether  defendant  sutficiently  overcame  this  pre- 
sumption. 

On  petition  for  rehearing.  Rehearing  denied. 
For  former  opinion,  see  111  Pac.  416. 

Charles  R.  Leivers  (Frank  Thutien,  of  counsel),  for  appellant. 

A.  E.  Cheney,  R.  M.  Price,  0.  J.  Smith,  and  W.  A.  Massey, 
for  respondent. 

Sweeney,  C.  J.  On  the  3d  day  of  December,  1910,  in  an  opinion 
unanimously  agreed  to  by  this  court,  we  affirmed  a  $15,000  judg- 
ment awarded  to  the  plaintiff  by  a  jury  against  the  defendant 
for  injuries  sustained  in  a  railway  accident  by  reason  of  a  de- 
railed car  on  which  the  plaintiff  was  riding  as  a  passenger  at 
the  time  of  receiving  the  injuries.  Counsel  for  appellant  petitions 
for  a  rehearing  upon  the  following  grounds :  "  ( 1 )  Because  this 
court  inadvertently  misconstrued  evidence  in  assuming  that 
the  conductor  and  engineer  in  charge  of  the  wrecked  train  were 
not  called  as  witnesses.  (2)  That  the  court  did  not  pass  upon  the 
question  as  to  the  power  of  the  trial  judge  to  instruct  the  jury 
that  there  was  a  presumption  of  negligence  from  the  mere  hap- 
pening of  the  wreck,  after  the  defendant  had  offered  some  evi- 
dence tending  to  prove  that  there  was  no  negligence  on  its  part." 
Both  of  these  grounds  urged  for  a  rehearing  are  ably  and  elabo- 

*For  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  back  that  a  passenger  was  in- 
jured by  reason  of  the  derailment  of  the  car  or  train  upon  which  he 
was  riding,  see  foot-note  of  Pate  v.  Columbia,  etc.,  R.  Co.  (Wash.). 
37  R.  R.  R.  7S2.  60  Am.  &  Eng.  R.  Cas.,  X.  S.,  7S3:  Roanoke,  etc., 
Electric  Co.  v.  Sterrett  (Va.),  37  R.  R.  R.  749,  60  Am.  &  Eng.  R 
Caa.,  N.  S..  746. 
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rately  discussed  in  appellant's  petition  for  a  rehearing,  which  we 
have  given  thorough  and  serious  consideration.  We  are  still  con- 
vinced, however,  that  the  judgment  affirmed  in  our  opinion 
should  not  be  disturbed. 

We  desire  to  confess  inadvertently  asserting  the  fact  that 
the  conductor  and  engineer  in  charge  of  the  wrecked  train  were 
not  called  as  witnesses,  which  we  were  led  in  error  to  make 
bj-  reason  of  one  of  the  briefs  of  counsel,  but  still  insist  that,  if 
such  were  the  fact,  the  law  as  expressed  in  the  opinion  on  this 
point  is  sound,  and  that  had  the  company  failed  to  have  called 
.them  as  witnesses,  having  been  in  charge  of  the  train  as  they 
were  at  the  time  of  the  wreck,  they  would  still  be  considered 
to  be  in  the  employ  of  the  company  until  the  contrary  was  shown 
or  their  absence  explained  by  the  defendant  company,  and,  if  not 
called  as  witnesses  or  their  absence  explained  or  accounted  for  to 
the  iur\',  that  it  would  be  legitimate  argument  before  the  jury 
for  counsel  of  the  plaintiff  to  have  argued  that  their  testimony 
might  be  adverse  to  the  company,  and  such  argument  would 
not  be  prejudicial  error.  The  record  shows  that  the  remarks 
made  by  counsel  for  the  plaintiff  during  the  course  of  his  argu- 
ment were  in  reference  to  an  engineer  and  conductor  of  another 
train,  which,  by  the  report  of  Conductor  Trousdale  of  the  wrecked 
train,  were  named  ai  persons  "who  witnessed  the  accident 
or  can  give  any  information  regarding  it,"  and  the  inadvertence 
was  in  referring  to  these  parties  in  the  former  opinion  as  being 
the  engineer  and  conductor,  respectively,  of  the  wrecked  train. 
A  further  examination  of  the  record  in  regard  to  this  assignment 
of  error  discloses  that  counsel  for  the  plaintiff  withdrew  his 
reference  to  the  failure  of  defendant  to  call  these  witnesses,  and 
that  the  final  exception  taken  by  counsel  for  the  defendant  did 
not  go  to  this  portion  of  his  remarks.  We  quote  from  the  record 
the  following  excerpt  bearing  upon  this  proposition :  "Mr.  Shoup ; 
Ipon  both  propositions;  that  is,  as  to  the  witnesses  as  well  as 
the  injuries?  The  Court:  As  to  the  witnesses?  Mr,  Shoup:  Yes. 
The  Court:  I  do  not  understand  that  counsel  desired  to  extend 
to  that.  Mr.  Cheney:  Well,  it  is  immaterial,  if  the  court  please. 
If  counsel  objects  to  what  I  said  about  these  other  parties,  as  to 
the  conductor  or  engineer  not  being  witnesses,  that  may  be  with- 
drawn, if  desired.  Mr.  Shoup :  We  desire  to  have  an  exception  to 
the  ruling  of  the  court  as  to  the  contents  of  the  report.  So  far 
as  it  relates  to  the  plaintiff's  injuries,  we  would  like  to  have  an 
exceotion  upon  that.    The  Court:  Note  the  exception." 

[1]  However,  aside  from  this  inadvertent  statement  concem- 
'"K  the  non attendance  of  these  witnesses,  when,  in  fact, 
they  ■  were  present  and  testified,  in  view  of  the  failure 
of  the  company  to  account  for  the  accident  to  the  satis- 
faction of  the  jury  and  overcome  the  prima  facie  presumption  of 
"^B'igence  against  the  company,  which  always  arises  in  law  when 
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tlie  plaintiff  proves  the  derailment  of  the  car,  and  which  the  de- 
fendant must  overcome,  we  can  see  no  such  material  prejudice 
suffered  by  the  defendant  by  reason  of  the  remarks  of  counsel 
for  the  plaintiff  to  warrant  this  court  in  reversing  the  judgment. 
The  plaintiff  proved  that  he  was  a  passenger  with  paid  fare  on 
one  of  defendant's  trains,  that  the  train  was  wrecked,  and  by 
reason  of  said  wreck  he  received  certain  physical  injuries.  Plain- 
tiff further  proved  that  the  train  was  operated  by  the  defendant 
company,  and  that  whatever  defect  there  was  either  in  the  road- 
bed, train,  or  its  operation  which  caused  the  derailment,  that 
such  knowledge  is  presumed  in  law  to  be  peculiarly  within  the 
knowledge  of  the  defendant,  and  its  officers  and  agents,  and 
without  the  knowledge  of  the  respondent.  Having  proved  these 
facts,  the  plaintiff  was  privileged  to  rest  his  case,  and,  in  the  ab- 
sence of  any  other  proof,  the  wreck  would  be  inferred,  as  a  matter 
of  law,  to  be  caused  by  the  defendant's  negligence,  and  plaintiff 
entitled  to  judgment,  unless  this  presumption  was  rebutted, 
which  fact  of  whether  or  not  the  presumption  is  overcome  is  for 
the  jury  to  determine  from  all  the  evidence  adduced.  The  law 
which  we  have  laid  down  in  our  opinion  we  believe  without  any 
question  of  doubt  to  be  the  law  and  supported  by  the  great  weight 
of  modem  authority  to  the  effect  that,  "where  a  passenger  is 
injured  by  the  derailment  or  collision  of  a  train,  there  is  in  law 
a  presumption  of  negligence,  which  immediately  arises  against 
the  company,  requiring  evidence  by  the  company  to  rebut  it." 
If  we  have  failed  to  make  oiirselves  clear  on  this  point,  we  desire 
to  reaffirm  that  in  our  judgment  there  is  no  question  but  that 
this  is  sound  law,  and  founded  on  reason  and  justice. 

[2]  Unquestionably  the  lower  court  had  the  legal  power  to  in- 
struct the  jury  that  there  was  a  presumption  of  negligence  aris- 
ing against  the  company  when  the  wreck  was  proved  to  have  been 
the  result  of  a  derailment,  and  while  the  company  had  the  privi- 
lege and  authority,  and  it  was  its  duty,  to  rebut  this  presump- 
tion, if  it  could,  yet  we  believe  there  was  no  invasion  of  the 
exclusive  function  of  the  jury,  as  declared  by  counsel  in  his 
petition  for  a  rehearing,  when  the  court  instructed  the  jury,  even 
after  the  defendant  had  given  some  evidence  tending  to  prove 
there  was  no  negligence  on  its  part.  The  presumption  of  negli- 
gence against  the  company  arose  immediately  upon  the  plaintiff 
proving  the  accident  to  be  due  to  the  derailed  car,  and  it  was  for 
the  jury  to  determine  from  the  evidence  in  rebuttal  to  this  pre- 
sumption, which  arises  in  law,  as  to  whether  or  not  the  company 
sufficiently  rebutted  this  presumption.  When  a  passenger  buys 
a  ticket  on  a  passenger  train  and  enters  his  compartment  of 
travel,  he  practically  places  his  life  and  limb  in  the  custody  and 
care  of  the  railroad  company,  and  having  paid  for  the  privilege 
of  riding,  with  no  authority  to  employ  or  select  the  employees  of 
the  carrier,  to  inspect  its  train,  or  construct  its  roadbed,  he  has 
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the  right  to  rely  upon  the  carrier  for  safety  whilst  on  his  journey, 
and  it  is  both  right  and  just  that  the  responsibility  of  seeii^  the 
passenger  is  safely  conveyed  rests  solely  upon  the  company;  and 
if  a  collision  or  derailment  of  the  train  or  car  on  which  he  is  trav- 
eling occurs  by  reason  of  faulty  construction  of  the  car  or  the 
roadbed,  or  by  reason  of  neglect  of  some  of  the  company's  em- 
ployees, it  is  right  and  proper  that  the  burden  of  proving  that  they 
are  not  in  default  in  any  of  these  respects  rests  upon  the  com- 
pany, and  the  law  is  well  and  justly  settled  that  the  presumption 
of  negligence  arises  against  the  company  whenever  a  derailment 
or  collision  takes  place.  The  rule  as  to  the  liability  of  the  carrier 
was  verj-  fully  elucidated  in  a  number  of  other  instructions  given 
to  the  jury,  and  it  cannot  be  said,  we  think,  that  the  jury  was 
not  fully  instructed  upon  the  rule  of  liability  and  the  proof  the 
defendant  was  required  to  offer  to  relieve  itself  from  liability 
for  the  accident  and  the  injury  resulting  therefrom.  We  think 
the  jury  was  fully  and  fairly  instructed,  and  that  a  greater  degree 
of  proof  was  not  required  of  defendant  than  the  law  imposes, 
and  that  the  force,  extent,  and  limitations  of  the  presumption 
of  negligence  arising  from  the  accident  was  fully  pointed  out 
to  the  jury  and  the  defendant's  position  in  the  law  fully  presented- 
Murphy  V.  Southern  Pac.  Co.,  31  Nev.  120,  101  Pac.  322;  Burch 
1-.  Southern  Pac.  Co.,  32  Nev.  75,  104  Pac.  225;  Sherman  v. 
Southern  Pac.  Co.,  33  Nev.  — ,  111  Pac.  416. 

Again,  we  reaffirm  the  law  to  be  sound  and  well  settled  that 
"where  a  passenger  proves  that  he  was  injured  by  a 
collision  or  derailed  train  that  there  is  in  law  a  presumption 
of  negligence  against  the  carrier,"  and  in  view  of  the  thorough  re- 
view which  we  gave  to  the  case  in  our  original  opinion,  and 
being  still  satisfied  after  a  review  of  the  same  that  the  law  there- 
in stated  is  correct,  the  petition  for  a  rehearing  must  be,  and  is 
hereby,  denied. 

Let  such  be  the  order. 

T.\LBOT  and  Norcross,  JJ.,  concur. 
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Light  v.  Detroit  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  May  8,  1911.) 

[130  N.  W.  Rep.  1134.1 

Damages — Ejection  of  PaSBcnger — Injury  to  Health, — Wliether  a 

passenger  wrongfully  ejected  from  a  train  sustained  any  injury  to  his 
health  caused  by  his  having  to  walk  to  his  home  a  distance  of  six 
miles  held,  under  the  evidence,  for  the  jury. 

Appeal  and  Error — Harmless  Error^Erroneons  Admission  of  Evi- 
lence. — Where,  in  an  action  for  wrongfully  ejecting  a  passenger  it 
was  admitted  that  he  had  a  ticket,  the  error,  if  any,  in  admitting  in 
:vidence  a  telegram  from  the  station  agent  selling  the  ticket,  recit- 
ng  that  the  ticket  had  been  sold,  was  not  prejudicial. 

Carriers — PaBsengers— Wrongful  Demand  of  Payment  of  Fare — 
Obligation  of  Passenger.* — A  passenger  who  has  surrendered  his 
:icket,  and  who  is  called  on  to  pay  a  second  time  need  not,  to  avoid 
jjection  from  the  train,  go  among  his  friends  on  the  train  to  en- 
ieavor  to  borrow  money  to  pay  the  fare. 

Carriers — Ejection  of  Passenger^Damages. — A  passenger  who 
vas  wrongfully  ejected  fiom  a  train  about  6  o'clock  in  the  evening 
vas  compelled  to  walk  to  his  home,  about  six  miles  away.  He  reached 
here  about  dark,  and  felt  weak,  and  the  following  day  he  felt  sore 
ind  stiffened  up,  and  for  two  days  he  was  unable  to  continue  his 
vork  as  a  barber,  earning  from  $3  to  $S  a  day.  Held,  that  a  verdict 
or  $500  was  excessive,  and  must  be  reduced  to  $350. 

Hooker,  J.,  dissenting. 

Error  to  Circuit  Court,  Alcona  County;  Main  J.  Connine. 
fudge. 

Action  by  Albert  Light  against  the  Detroit  &  Mackinac  Rail- 
way Company.  There  v/as  a  judgment  for  plaintiff,  and  defend- 
int  brings  error.  Conditionally  reversed. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Hooker,  Moore, 
^IcAlvay,  Brooke,  Blair,  and  Stone,  JJ, 

James  McNamara  and  Charles  R.  Henry  (Guy  D.  V.  Henry, 
}i  counsel),  for  appellant. 
Leii-is  P.  Coumans,  for  appellee. 

Brooke,  J.  Plaintiff,  a  barber  residing  at  Au  Sable,  was  a 
nember  of  the  Harrisvilte  baseball  team,  which  plajed  at  Alpena 
in  July  15,  1910.  Harrisvitle  is  located  between  Alpena  and  Au 
lable;  all  three  stations  being  upon  defendant's  road.  After 
he  conclusion  of  the  game,  the  manager  of  the  ball  team  pur- 
hased   from  the  defendant's  agent  at  Alpena  nine  tickets   for 

•See  generally,  extensive  note,  38  R.  R.  R.  353,  61  Am.  &  Eng, 
;.  Cas.,  N.  S.,  353. 
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Harrisville  and  one  for  Au  Sable,  and  the  team  boarded  the 
irain.  The  conductor  took  up  the  tickets  between  Alpena  and 
Harrisville.  As  the  train  left  Harrisville,  the  conductor  demanded 
from  plaintiff  transportation  between  Harrisville  and  Au 
Sable.  Plaintiff  claimed  that  he  had  already  surrendered  to  the 
conductor  a.  ticket  calling  for  transportation  between  Alpena  and 
Au  Sable,  This  the  conductor  denied,  claiming  that  he  had  re- 
ceived no  ticket  from  plaintiff  of  that  character.  The  fare  be- 
tween  Harrisville  and  Au  Sable  is  51  cents.  Plaintitf  had  but  12 
cents  in  his  pocket.  The  train  was  stopped  at  Greenhush,  and 
plaintiff  was  ejected.  No  claim  is  made  that  plaintiff  was  phys- 
ically injured  while  being  put  off  the  train.  This  occurred  at 
6  o'clock,  and  thereafter  plaintiff  walked  back  to  Harrisville,  a 
distance  of  six  miles.  Upon  his  arrival  there  a  telegram  was 
sent  to  the  agent  at  Alpena,  to  which  the  agent  replied  as  follows : 
"Alpena,  Mich.  To  Manager  of  Base  Ball  Team.  Nine  tickets 
10  Harrisville,  one  to  Au  Sable,  price  $10.65.  H.  M.  Reeves,  Agt." 
With  reference  to  his  physical  condition,  plaintiff  testified : 
"It  was  just  about  dark  when  I  reached  Harrisville.  I  had  nothing 
to  eat  after  being  put  off  the  train  before  reaching  Harrisville. 
I  did  not  procure  anything  to  eat  right  away  after  reaching 
Harrisville.  Q.  What  was  your  condition  from  the  effect  of  not 
having  something  to  cat  up  to  that  time  ?  A.  I  felt  pretty  weak. 
Q.  What  was  your  condition  the  following  day,  or  the  condition 
of  your  health ;  that  is,  in  the  forenoon  of  the  16th?  A.  I  was 
sore,  and  my  leg  was  stiffened  up,  too.  Q.  How  long  did  that 
tontinue,  if  you  know?  A.  About  two  days,  I  was  not  able  to 
continue  work  in  the  shop  after  leaving  farriving)  home  Thurs- 
day night.  I  didn't  get  into  my  shop  until  Saturday  night.  I  wasn't 
fit  to  go  in  and  do  any  barber  work.  Q.  Why  ?  A.  Nervous  and 
soreness.  Q.  So  that  you  lost  that  time?  A.  I  did  sir.  Q.  What 
»ouM  it  be  reasonably  worth,  a  day's  work  where  j'ou  were 
"orlring  in  your  own  shop?    A.    Between  $3  and  $5." 

[1]  Upon  the  question  of  damages,  the  court  charged  the  jury, 
in  part,  as  follows:  "Also  he  would  be  entitled  to  recover  for 
any  injuiy  to  his  health  that  he  suffered — any  injury  to  his 
Milth  by  reason  of  his_being  ejected  from  the  train — and  that 
injurj-  to  his  health  was'  in  consequence  of  the  necessary  exer- 
tion in  reaching  a  station,  he  would  be  entitled  to  recover  for 
ihji.  That  element  of  damage  you  should  consider  carefully, 
ind  you  should  inquire  whether  as  a  matter  of  fact  his  health  was 
injured  and  to  what  extent."  Defendant  contends  that  this  in- 
!lnirtion  was  erroneous,  for  the  reason  that  plaintiff's  testimony 
*'  to  his  physical  injuries  was  not  such  as  to  warrant  the  jury 
in  awarding  to  him  any  damages  upon  that  account.  It  is  pointed 
m  thai,  inasmuch  as  plaintiff  had  engaged  in  a  game  of  baseball 
on  the  day  in  question,  the  first  game  he  had  played  that  year,  his 
wreness  was  attributable  to  the  violent  exercise  demanded  bv 
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the  game,  rather  than  to  the  six-mile  walk  upon  a  summer's 
evening.  We  think  the  testimony  as  to  physical  injury  is  not  very 
convincing,  and  that  the  argument  of  counsel  m^ht  very  well 
have  convinced  the  jury  that  it  was  not  the  result  of  the  six-mile 
walk.  It  was,  however,  a  question  for  the  jury,  and  the  instruc- 
tions quoted  correctly  state  the  law. 

[2]  The  telegram  from  the  agent  at  Alpena  was  admitted  over 
the  objection  of  defendant.  The  only  fact  which  the  telegram 
tended  to  prove  was  that  the  manager  of  the  team  had  purchased 
nine  tickets  to  Harrisville  and  one  to  Au  Sable.  In  the  discus- 
sion between  court  and  counsel  touching  the  telegram,  the  follow- 
ing appears:  "By  Mr.  Henry  (counsel  for  defendant) :  I  wish 
to  state  here  that  this  testimony  in  regard  to  the  purchasing  of 
these  tickets  is  not  going  to  be  seriously  assailed  by  the  defendant 
in  this  suit.  By  Mr.  Coumans  (counsel  for  plaintiff) :  Then  do 
you  admit  that  there  was  sold  to  Mr.  Sandorf  in  the  purchase 
of  those  tickets  a  ticket  good  for  travel  from  Alpena  to  Au  Sable 
that  day,  and  it  was  in  the  bunch  of  tickets  that  was  bought  for 
the  ball  players?  Mr.  Henry:  I  have  stated  that."  In  view  of  this 
admission  by  defendant's  counsel,  the  receipt  of  the  telegram  in 
evidence  is-  without  prejudice,  even  if  it  was  incompetent 
which  we  do  not  determine. 

[3]  Evidence  was  offered  by  defendant  tending  to  show  that 
a  friend  of  plaintiff's  was  upon  the  same  car  with  him,  who,  if 
plaintiff  had  applied  to  him,  would  have  loaned  him  the  money 
necessary  to  pay  his  fare  from  Harrisville  to  Au  Sable.  This 
was  excluded,  and  error  is  assigned  thereon.  Upon  this  branch 
of  the  case  defendajit  relies  upon  Frederick  v.  M.  H.  &  O.  Ry. 
Co.,  37  Mich.  342,  26  Am.  Rep.  531 ;  Mahoney  v.  Railway  Co., 
93  Mich.  612,  53  N.  W.  793.  18  L.  R.  A,  335,  32  Am.  St.  Rep. 
528;  Brown  v.  Rapid  Railway  Co.,  134  Mich.  591,  96  N.  W.  925. 
We  are  of  opinion  that  the  rule  requiring  the  passenger  to  pay  a 
second  time,  if  he  has  the  money,  in  compliance  with  his  duty  to 
minimize  defendant's  loss,  should  not  be  extended  so  as  to  com- 
pel him,  if  he  has  not  the  money,  to  go  among  his  friends  or  ac- 
quaintances upon  the  train  and  endeavor  to  borrow  it  at  the  risk 
of  refusal  and  humiliation.  The  testimony  was  properly  ex- 
cluded. 

[41  A  motion  for  a  r.ew  trial  was  made,  one  of  the  grounds  for 
which  was  that  the  verdict  of  $500  was  clearly  excessive.  This 
motion  was  denied.  We  think  it  clear  that  the  verdict  is  exces- 
sive. Compensation  for  the  injury  wrongfully  inflicted  should  be 
the  measure  of  plaintiflf's  recovery.  The  testimony  in  this  record 
does  not  show  injury  to  defendant  which  would  warrant  a  ver- 
dict for  $500. 

The  judgment  will  be  reversed  and  a  new  trial  ordered  unless 
plaintiff  remits  the  sum  of  $250,  in  which  event  it  will  stand  af- 
firmed, with  costs  of  this  court  to  defendant. 
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OsTRANDER,  C,  J.,  and  Bird,  Moore,  McAlvay,  Blair,  and 
Stone,  JJ,,  concurred  with  Brooke,  J. 

Hooker,  J.  (dissenting).  This  plaintiff  obtained  a  verdict  for 
S500  against  defendant  for  damages  sustained  by  reason  of  his 
ejection  from  a  train  by  defendant's  conductor.  He  claimed  to 
have  surrendered  his  ticket  to  the  conductor.  This  was  disputed. 
The  jury  found  plaintifTs  testimony  true,  and  we  must  assume 
that  they  were  right  about  it.  He  was  put  off  the  train  at  a  small 
station  and  chose  to  walk  six  miles  to  his  sister's  at  Harrisville, 
and  claims  that  his  health  was  injured  thereby.  He  was  a  mem- 
ber of  a  baseball  team,  and  had  played  that  day.  He  had  gone  to 
.Alpena  in  company  with  a  friend ;  their  personal  belongings  being 
in  one  satchel.  Testimony  was  offered  which  would  have  shown 
that  this  friend  had  and  would  have  loaned  him  money  to  pay  the 
fare  required,  and  this  was  excluded.  Assuming  that  the  de- 
fendant had  no  money,  and  therefore  was  unable  to  pay  the  fare 
demanded,  which  he  should  have  done  if  he  consistently  could 
under  the  case  of  Brown  v.  Rapid  Railway  Co.,  134  Mich.  591, 
96  N.  W.  925,  we  think  it  was  error  to  exclude  this  testimony, 
for  the  reason  that  it  should  have  been  received  in  mitigation  of 
damages  if  for  no  other  purpose. 

If  he  unnecessarily  iruffered  the  humiliation  of  rejection  and 
a  walk  of  six  miles,  the  jury  might  properly  have  awarded  less 
damages.  The  judgment  should  be  reversed,  and  a  new  trial  or- 
dered. 


Moore  v.  Louisiana  &  Ark,  Ry.  Co. 

(Supreme  Court  of  Arkansas,  May  IS.  1911.) 

[137  S.  W.  Rep.  826.] 

PiIm  IlI^>^ison^leat — PassengerB — Agent  of  Carricn.* — A  railroad 

•For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  carrier  for  assaults  by  its  employees  on  its  passengers,  see  first 
.  ioot-note  of  Jackson  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  38  R.  R. 
R.  S81,  61  Am.  8t  Eng.  R.  Cas.,  N.  S.:  581;  first  head-note  of  Phila- 
Wphia,  etc.,  R.  Co.  v.  Crawford  (Md.),  38  R.  R.  R.  14,  61  Am.  8e 
Eng.  R.  Cas.,  N.  S..  14;  last  toot-note  of  McDade  v.  Norfolk,  etc.. 
Ry-  Co-  (W.  Va.).  37  R.  R.  R.  554.  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
»4:  foot-note  of  Whitlock  v.  Northern  Pac.  Ry.  Co.  (Wash.),  37  R. 
R.  R.  135.  60  Am.  &  Eng.  R.  Cas.,  N,  S.,  125;  first  foot-note  of  Layne 
J-.  Chesapeake  &  O.  R-  Co,  (W,  Va.),  36  R.  R-  R.  537,  59  Am.  & 
Eng-  R.  Cas..  N-  S„  537;  foot-note  of  Teel  i-.  Coal  &  Coke  R.  Co.  (W. 
\»-).  38  R.  R.  R.  47S,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  475. 

'or  the  authorities  in  this  series  on  the  question  whether  railroad 
companies  are  liable  on  account  of  arrests  and  prosecutions  made  or 
insiigated  by  their  employees  or  agents,  see  foot-note  of  St.  Louis, 
"c..  Ry.  Co.  V.  Hudson  (Ark.),  37  R.  R.  R.  789,  60  Am.  &  Eng.  R. 
y"-.  K.  S..  788;  first  foot-note  of  Baltimore,  etc.,  R.  Co-  v.  Strube 
IMi),  37  R.  R.  R.  319.  60  Am.  &  Eng.  R.  Cas,,  N.  S.,  319. 
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fts  a  carrier  of  passengers  is  an  insurer  of  their  safety  against  will- 
ful assaults  by  a  servant,  whether  in  charge  of  the  train  or  not,  and 
is  liable  for  the  action  of  its  auditor  in  charge  of  a  train  who  falsely 
accused  a  passenger  of  stealing  a  watch  fob,  and  had  him  illegally 
arrested,  and  a  petition  which  merely  alleged  those  facts  and  that 
the  auditor  was  in  charge  of  the  train  is  sufficient,  though  not  al- 
leging that  the  auditor  in  doing  this  was  acting  within  the  scope  of 
his  authority. 

Appeal  from  Circuit  Court,  Hempstead  County ;  Jacob  M. 
Carter,  Judge. 

Action  by  Solomon  Moore  against  the  Louisiana  &  Arkansas 
Railway  Company.  From  a  judgment  sustaining  a  demurrer  to 
his  complaint,  plaintiff  appeals.     Reversed  and  remanded. 

Appellant  brought  an  action  for  damages  against  appellee  upon 
the  following  complaint:  "The  plaintiff,  Solomon  Moore,  states 
that  on  the  29th  day  of  December,  1908,  he  purchased  of  the  de- 
fendant, Louisiana  &  Arkansas  Railway  Company,  a  railway 
corporation  operating  a  line  of  railway  from  Hope,  Ark.,  to 
some  point  in  the  state  of  Louisiana,  a  ticket  from  Stamps,  Ark., 
to  Sibley,  La.;  that  he  paid  the  said  defendant  company  for  said 
ticket,  and  entered  one  of  its  cars,  and  became  a  passenger  on 
its  said  train;  that  he  was  carried  as  a  passenger  upon  said 
ticket  to  Minden,  La.,  and  at  said  point  the  auditor  of  the  said 
defendant's  train  in  charge  thereof  wrongfully  and  falsely  ac- 
cused the  plaintiff  of  having  stolen  a  certain  watch  fob  which  the 
plaintiff  then  had  in  his  possession,  wrongfully,  maliciously,  and 
falsely,  and  without  reasonable  cause,  caused  the  plaintiff  to  be 
arrested  and  removed  from  said  train  and  imprisoned  for  the 
space  of  about  one-half  hour;  that  the  plaintiff  was  entirely  in- 
nocent of  the  said  charge  of  larceny,  and  was  publicly  arrested 
in  said  car,  and  taken  through  the  streets  of  the  town  of  Min- 
den to  a  public  bank  where  he  was  further  publicly  accused  of 
said  larceny,  and  thereafter,  without  taking  him  before  any  mag- 
istrate for  trial,  the  officer  whom  the  defendant's  auditor  had 
caused  to  arrest  plaintiff  liberated  him,  and  that  no  charge  was 
ever  preferred  against  him  in  any  court;  that  while  in  said  train 
the  said  auditor  caused  the  officer  whom  he  had  secured  to 
wrongfully  take  from  the  possession  of  the  plaintiff  the  said 
watch  fob,  which  has  never  been  delivered  back  to  him ;  that  the 
plaintiff  lost  his  train,  and  was  compelled  to  hire  a  conveyance 
at  the  cost  of  one  ($1.00)  dollar  to  transport  him  to  Sibley,  the 
place  to  which  he  had  purchased  a  ticket;  that  he  was  greatly 
humiliated  and  mortified  and  chargrined  by  being  publicly  arrested 
for  the  alleged  crime  of  larceny ;  that  he  has  been  damaged 
thereby  in  the  sum  of  twenty-five  hundred  ($2,500)  dollars;  that 
said  arrest  was  wrongful,  malicious,  and  without  any  just  or 
reasonable  cause,  and  that  plaintiff  is  entitled  to  receive  a  further 
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sum  of  twenty-five  hundred  ($2,500)  dollars  as  punitory  dam- 
ages. He  therefore  prays  judgment'  for  five  thousand  ($5,000) 
dollars  and  for  costs  and  for  all  general  and  special  relief." 

A  general  demurrer  was  interposed  to  the  complaint  and  sus- 
tained by  the  court,  and,  plaintiff  declining  to  plead  further,  the 
complaint  was  dismissed,  and  from  this  judgment  plaintiff  ap- 
pealed. 

Rector  &  Sazi'yer,  for  appellant. 

Henry  Moore  &  Henry  Moore,  Jr.,  for  appellee. 

KiRBY,  J.  (after  stating  the  fact  as  above).  It  is  contended 
that  the  complaint  is  insufficient  because  it  does  not  allege  that 
the  auditor  was  acting  within  the  scope  of  his  authority. 

[1]  It  alleges  that  appellant  was  a  passenger  upon  appellee's 
train,  having  purchased  a  ticket  from  Stamps,  Ark.,  to  Sibley,  La-, 
and  that  upon  reaching  Minden,  La.,  ihe  auditor  in  charge  of  the 
train  wrongfully  and  falsely  accused  appellant  of  larceny,  and 
wrongfully,  maliciously,  and  falsely  and  without  reasonable  cause 
caused  the  appellant  to  be  arrested  and  removed  from  the  train 
and  imprisoned;  that  he  was  entirely  innocent  of  the  charge  of 
larceny,  and,  following  other  allegations  ■  of  his  arrest  and  the 
taking  of  the  property  from  him  and  his  public  humiliation,  his 
liberation  without  any  charge  being  preferred  against  him  in 
court,  that  he  lost  his  train,  and  was  compelled  to  hire  a  convey- 
ance to  complete  his  journey  to  his  destination,  Sibley.  The  com- 
plaint sufficiently  alleges  a  violation  of  the  contract  of  carriage 
by  the  railway  company  and  its  duty  to  him  as  a  passenger,  and 
it  was  not  necessary  to  state  that  the  auditor  who  was  alleged 
to  be  in  charge  of  the  train  was  acting  within  the  scope  of  his 
authority  in  causing  his  wrongful  arrest  and  removal  from  the 
train,  A  carrier  of  passengers  is  an  insurer  of  the  safety  of  the 
passenger  against  willful  assauhs  by,  and  intentional  ill  treatment 
from,  its  servants  and  agents  in  charge  of  the  train,  as  the  au- 
ditor, was  alleged,  and,  by  the  demurrer,  admitted  to  be. 

It  is  so  responsible  for  such  conduct  upon  the  part  of  any  serv- 
ant, whether  in  charge  of  the  train  or  not,  the  performance  of 
whose  duties  relate  to  the  comfort  or  safety  of  the  passengers 
and  furnish  opportunity,  or  require  him  to  come  in  personal  con- 
tact with  them.  Railway  v.  Dowgiallo,  82  Ark.  289,  101  S.  W. 
412;  Railway  v.  Kilpatrick,  67  Ark.  47,  54  S-  W.  971 ;  Baumstein 
"''.  N.  Y.  Chy  Ry.,  56  Misc.  Rep.  498,  107  N.  Y.  Supp.  23;  Zec- 
ardi  V.  Yonkers  R.  Co.,  190  N.  Y.  389,  83  N.  E.  31,  17  L.  R.  A. 
I'N'.  S.)  770;  2  Personal  Injuries  on  Railroads  (White)  §§  728, 
'37.  In  Mayfield  v.  Railway,  133  S.  W.  170,  after  defining  the 
QUty  of  the  carrier  to  protect  its  passengers  from  assault  and 
mjurj'  during  the  performance  of  the  contract  of  carriage,  the 
'flurt  said:  "It  is  therefore  liable  for  any  wrongful  arrest  of  a 
«  R  R  R~9 
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passenger  made  or  procured  by  its  servant  in  charge  of  the  train ; 
and  it  is  also  liable  for  an  illegal  arrest  of  the  passenger  made 
by  others  which  in  the  exercise  of  due  diligence  it  could  have 
prevented — [citing  authorities]." 

The  complaint  is  sufficient,  and  the  court  erred  in  sustaining 
the  demurrer,  and  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  overrule  it,  and  for  further  proceed- 
ings according  to  law. 


CiNcuiNATi,  N.  O.  &  T.  P.  Ry.  Co.  et  al.  v.  Troxeix. 

(Court  of  Appeals  of  Kentucky,  May  33,  1911.) 

[137  S.   W.  Rep.  543.] 

Master  and  Servant — Injury  to  Servant^ Actions-Jury  Question — 
Contributory  Negligence. — In  an  injury  action  by  a  railway  section 
hand,  the  question  of  his  contributory  negligence  held,  under  the 
evidence,  to  be  for  the  jury. 

Master  and  Servant — Injuries  to  Servant — Jury  Question— Engage- 
ment in  Master's  Business. — In  an  action  for  injuries  to  a  railroad 
section  hand,  whether  he  was  at  the  time  of  injury  engaged  in  the 
master's  business,  as  bearing  upon  the  protection  to  which  he  was 
entitled,  held,  under  the  evidence,  to  be  for  the  jury. 

Master  and  Servant — Injuries  to  Servant — Care  Required  of  Mas- 
ter.*— Where  a  section  hand  was  injured  by  being  struck  by  an  en- 
gine while  crossing  a  track  in  the  yards,  if  it  was  reasonably  neces- 
sary for  him  to  cross  the  track  at  a  time  and  place  where  his  pres- 
ence could  have  been  reasonably  anticipated,  the  master  owed  him 
the  duty  of  looking  out  for  him  and  giving  timely  signals  by  whistle 
or  bell,  and  his  right  to  recover  would  not  depend  upon  whether  the 
(racks   at   the   point  where   crossed   were   used   by   the.  public. 

Master  and  Servant — Injuries  to  Servant — Action — Instruction. — 
In  an  injury  action  by  a  railroad  section  hand,  where  it  appeared  that 
his  presence  could  not  have  been  discovered  until  he  was  actually 
upon  the  track,  and  that  the  engine  could  not  have  been  more  than 
a  few  feet  away  when  he  stepped  upon  the  track  so  that  it  was  nec- 
essary for  the  fireman  to  communicate  his  presence  to  the  engineer, 
so  that  the  cause  of  the  injury  was  not  a  failure  to  keep  an  outlook, 
it  was  error  to  charge  that  plaintiff  was  entitled  to  recover,  not 
only  for  a  failure  to  give  signals,  but  for  a  failure  to  use  ordinary 
care  to  stop  the  engine  after  plaintiff's  peril  was  or  could  have  been 

Infants — Injuries  to  Child — Action — Damages. — A  minor  railway 
employee,    not    manumitted,    could    recover  only  for  his  mental    and 
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physical  pain  and  sufferings,  it  any,  and  for  the  permanent  impair- 
ment, if  any,  of  his  power  to  earn  money  after  arriving  at  the  age 
of  SI  years,  and  not  for  loss  of  time;  the  parents  being  entitled  to 
his  services  during  his  minority. 

Trial— Conduct  of  Tnal — Improper  Argument  of  CounseLt — While 
it  is  proper  for  counsel  in  argument  to  refer  to  the  interest  of  a 
witness  growing  out  of  the  relation  he  sustains  to  his  employer  within 
reasonable  limits,  it  is  improper  in  an  injury  action  by  a  servant 
against  a  railroad  company  to  state  that  employees  of  a  railroad 
company,  as  long  as  they  remained  in  the  service,  are  required  to 
testify  as  to  whatever  is  deemed  necessary  to  the  railroad  company's 
interest,  and  that,  for  fear  of  losing  their  employment,  they  perjure 
themselves  to  protect  the  company,  and  that  no  honest  jury  could 
consider  their  testimony  or  return  a  verdict  on  their  evidence. 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  R-ufus  Troxell,  by  his  guardian,  against  the  Cin- 
cinnati, Xew  Orleans  &  Texas  Pacific  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

John  Calvin  and  0.  H.  Waddle  &  Son,  for  appellants. 
H.  C.  Faulkner  &  Son  and  B.  J.  Bethurum,  for  appellee. 

Clay,  C.  Appellee,  Rufus  Troxell,  an  infant,  suing  by  his 
guardian,  brought  this  action  against  appellants,  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  and  J.  L.  McEwen, 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
received  through  their  negligence,  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee  in  the  sum  of  $9,000, 
and  the  railway  company  and  McEwen  appeal. 

The  facts  are  as  follows :  About  a  week  prior  to  the  accident 
resulting  in  the  injuries  complained  of,  appellee  was  employed 
by  appellant's  section  foreman  as  a  section  hand.  At  the  time 
of  his  employment  he  produced  the  written  consent  of  his  mother 
and  step- father.  Appellee  was  paid  $1.30  per  day.  At  the  time 
of  his  employment  he  was  about  16  years  of  age.  After  having 
worked  for  about  six  days  in  the  section  crew,  that  crew,  on  Sun- 
day, April  28,  1907,  was  ordered  to  the  coal  chutes  in  the  yards 
at  Ferguson  shops  to  assist  in  building  a  temporary  track  for 
the  purpose  of  rerailing  an  engine  that  had  fallen  from  the  coal 
chute  track  down  the  embankment  on  the  east  side  of  the  coal 
•Autes.  Appellee's  duty  was  to  carry  water  to  the  sectionmen 
from  a  spring  located  about  200  yards  north  of  the  coal  chutes, 

tPor  the  authorities  in  this  series  on  the  subject  of  the  arguments 
»na  remarks  of  counsel  reflecting  on  the  credibility  of  witnesses, 
"C-.  see  last  foot-note  of  Louisville  R.  Co.  v.  Mitchell  (Ky.),  38  R. 
K..R.  no,  59  Am.  &  Eng.  R.  Cas.,  N.  S..  710;  last  head-note  of  Lou- 
isville &  N.  R.  Co.  V.  Payne  (Ky.),  38  R.  R.  R.  806,  S9  Am.  &  Eng. 
R-  Cm,.  N.  S.,  606. 
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and  while  not  so  engaged  to  do  the   work   of    a   section    hand. 
South  of  Somerset  is  the  incorporated  town  of  Ferguson,  and 
just  south  of  its  limits  the  railway  yards  and  shops  are  located. 
The  coal  chutes  are  situated  upon  an  embankment  high  enough 
above  the  coal  chute  track  to  permit  fuel  to  be  dumped  into  tlie 
tenders  of  engines,  and  upon  the  east  side  'of  the  coal   chutes 
there  is  a  track  on  which  the  coal  cars  are  run  up  in  an  elevated 
position  for  the  purpose  of  dumping  the  coal  on  the  platform  of 
the  coal  chutes.     !t  was  from  this  elevated  track  that   the  en- 
gine who.se  derailment  made  necessary  the  presence  of  the  section 
gang  had  fallen.  On  the  west  side  of  the  coal  chutcj,  and  immedi- 
ateiy  next  to  them,  there  is  a  main  track  known  as  the  coal  chute 
track.  A  short  distance  north  of  the  coal  chutes  another  track 
leatls  ofT  from  tlie  coal  chute  track  and  runs  parallel  with,  and 
at  a  distance  of,  about  I6J^  feet,  from  it  to  other  points  in  the 
yard.  From  this  second  track,  and  at  a  distance  of  about   100 
feet  from  the  north  end  of  the  coal  chutes,  another  track  branches 
off  and    runs  into  other   portions  of  the  yard.      The  coal  chute 
track  runs  immediateh   along    the    western    front  of    the    coal 
chntes  for  a  distance  of  about  600  feet,  and  then  curves  off  and 
branches  into  different  tracks  leading  to  the  turntable,  shop,  and 
other  points  in  the  yard.    At  the  dinner  hour,  the  section  crew, 
with  appellee,  left  their  work  on  the  east  side  of  the  coal  chutes 
and  crossed  over  the  coal  chute  track  and  adjoining  track  to  a 
shanty  located  between  the  coal  chute  track  and  the  main  line 
of  the  railroad   for  the  purpose  of  getting  dinner.     While  at 
dinner  a  large  engine,  in  passing  over  the  frog  at  the  intersec- 
tion of  the  second  and  third  tracks  from  the  coal  chutes  and 
nearly  opposite  the  third  coal  chute,  became  derailed  so  as  to 
block  these  two  tracks,  thus  making  it  necessary  to  use  the  coal 
chute  track  alone  in  moving  engines  in  and  out  of  the  shop  yards. 
Within  a  few  minutes  after  the  derailment  of  this  engine,  appel- 
lant McEwen  in  charge  of  an  engine  as  engineer,  with  D.  T>. 
Dom  as  fireman,  left  the  Somerset  yards,  north,  and  went  down 
to  the  shop  yards  over  the  coal  chute  track  for  the  purpose  of 
taking   water.     Finding   too   many   engines   ahead   of   him.  he 
came  back  up  the  coal  chute  track  for  the  purpose  of  getting 
water  in  the  Somerset  yard,  and,  just  after  passing  the  large  en- 
gine derailed  at  the  frog  of  the  second  and  third  tracks  from  the 
coal  chutes,  the  engine  struck  appellee,  cutting  off  his  leg  and 
otherwi.se  injuring  him. 

According  to  appellee's  evidence,  the  accident  occurred  in  the 
following  manner:  Jusl  after  he  had  finished  eating  dinner,  the 
foreman  directed  him  tj  get  his  water  bucket,  which  had  been  left 
on  the  east  side  of  the  coal  chutes.  For  that  purpose,  he  started 
down  the  embankment  on  the  west  side  of  the  coal  chutes  near 
where  the  large  engine  was  derailed  at  the  frog.  He  claims  that 
he  chose  this  route  because  the  embankment  on  the  west  side  of 
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the  track  was  lower  at  that  point.  He  did  not  go  down  to  the 
derailed  engine  as  a  matter  of  curiosity,  but  of  neccessity.  When 
be  passed  around  the  derailed  engine,  and  got  between  it  and  the 
coal  chute  track,  he  stopped  to  put  a  chew  of  tobacco  in  his  mouth. 
He  then  looked  up  and  down  the  coal  chute  track,  and'  saw  no 
engines  running  in  either  direction.  He  then  crossed  over  to  the 
coal  chute  track  for  the  purpose  of  reaching  a  path  which  he 
claims  led  up  the  embankment  between  the  second  and  third  coal 
chute  tracks.  After  walking  some  eight  or  nine  steps, ' something 
struck  him  from  behind,  and  that  was  the  last  he  remembered 
until  the  third  day  after,  when  he  came  to  himself  in  the  hospital. 
He  did  not  hear  the  blow  or  the  bell  of  the  engine  ringing.  On 
cross-examination  he  admitted  that,  about  three  weeks  later, 
Walter  Dale  signed  for  him  a  written  statement,  in  the  presence 
of  C.  R.  Staples,  the  railroad  claim  agent,  to  the  effect  that  he 
walked  around  the  derailed  engine  and  stepped  upon  the  track 
right  in  front  of  another  engine;  that  the  engine  that  was  off  the 
track  had  a  blower  going,  and  was  making  a  lot  of  noise;  that 
this  was  the  reason  he  did  not  hear  the  engine  before  it  hit  him. 
Appellee  stated,  however,  that  he  did  not  know  whether  the 
ftritten  statement  was  read  over  to  him  or  not. 

\V.  H.  Roy,  a  section  hand  of  the  same  crew,  who  had  preceded 
appellee  across  the  track,  states  that,  when  he  got  across  the 
track,  he  saw  the  engine  that  struck  appellee  coming  up  the  coal 
chute  track  about  200  yards  away.  He  then  went  on  and  climbed 
op  the  coal  chute  across  some  bannisters,  and  about  that  time 
it  seemed  like  there  wa-y  a  boy  struck  bv  an  engine  from  the  west 
side.  He  was  about  20  feet  from  Troxell  when  the  accident 
occurred.  The  engine  lan  about  three  rail  lengths  after  striking 
Troxell,  and  at  the  time  was  running  about  25  or  30  miles  an 
hour.  He  heard  no  signals  of  any  kind  indicating  the  approach 
of  the  engine. 

J-  VV.  Johnson,  the  twitch  tender,  had  gone  down  to  the  de- 
tailed engine,  and  was  standing  between  it  and  the  coal  chute 
track.  He  did  not  see  the  engine  strike  Troxell.  but  saw  it  im- 
niediately  after,  and  it  must  have  been  running  at  the  rate  of  20 
or  25  miles  an  hour.  After  striking  Troxell,  he  thought  the 
figine  ran  about  90  feet.  He  heard  no  whistle  nor  ringing  of 
the  bell.  Just  before  Troxell  was  struck,  he  heard  some  one 
say.  "Look  out!"  and  the  voice  sounded  as  if  it  came  from  the 
coal  chute. 

Appellants'  evidence  is  as  follows : 

McEwen,  the  engineer,  testified  that  he  saw  Troxell  standing 
hi'  the  derailed  engine  as  he  proceeded  south.  He  never  saw  him 
It  all  upon  his  return  until  he  heart!  the  fireman  say  something 
^hich  he  did  not  understand,  and  he  immediately  put  on  his  emer- 
genc)-  brake,  and  saw  Troxell  coming  out  between  the  tank  and 
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the  engine.  On  account  of  the  boiler,  he  could  not  discover  a 
person  coming  on  the  track  on  the  fireman's  side  within  a  distance 
of  50  feet  in  front  of  the  engine.  As  soon  as  he  found  out  from 
the  action  of  the  fireman  that  something  was  wrong,  he  stopped 
as  quickly  as  could  be  done,  and  actually  did  stop  in  30  or  40 
feet. 

Dorn,  the  fireman,  testified  that  he  was  at  his  proper  place  on 
the  engine,  ringing  the  bell  and  keeping  a  lookout  in  front  on 
his  side.  Troxell  came  upon  the  track  right  in  front  of  the  en- 
gine, when  the  engine  was  only  10  or  12  feet  from  him.  As 
soon  as  he  saw  Troxell  making  for  the  track,  iie  hallooed  to 
him  to  look  out.  After  he  saw  Troxell,  it  was  impossible  for 
the  engine  to  be  stopped  so  as  to  prevent  striking  him.  Some 
three  or  four  other  witnesses,  who  testified  for  ap;>ellants,  were 
of  opinion  that  the  fireman  was  ringing  the  bell  at  the  time,  and 
that  Troxell  was  injured  by  stepping  upon  the  co.il  chute  track 
when  the  engine  was  only  a  few  feet  away. 

The  section  foreman  testified  that  he  had  given  Troxell  no  di- 
rection to  get  his  water  bucket,  and  that  Troxell  was  not  going 
across  the  track  in  either  way  that  he  should  have  gone,  as.  in 
going  to  their  work  on  the  east  side  of  the  coal  chute,  they  should 
have  gone  either  north  or  south  of  the  coal  chute. 

For  appellant,';  it  is  insisted  that  the  court  erreii  in  failing  to 
award  them  a  peremptoiy  instruction.  They  claim  that  they  were 
entitled  to  such  an  instruction,  either  on  the  ground  that  Troxell 
was  guilty  of  contributory  negligence  in  adopting  the  most  dan- 
gerous method  of  crossing  the  coal  clnite  track,  or  that  he  was, 
as  a  matter  of  fact,  a  trespasser  in  attempting  to  make  use  of 
the  track  at  a  time  and  place  when  his  duties  did  not  require  him 
to  be  there.  In  considering  this  question,  we  must  bear  in  mind 
that,  whether  Davis  gave  Troxell  a  specific  order  to  go  and  get 
his  bucket  or  not.  it  was  his  duty  as  a  water  boy  to  get  water 
for  the  section  crew.  We  must  also  take  into  consideration  the 
fact  that  it  was  absolutely  necessary  for  Troxell  to  cross  the 
track  in  question  for  the  purpose  of  getting  the  bucket. 

(1.  2]  It  by  no  means  satisfactorily  appears  from  the  evidence 
that  any  particular  wav  had  been  provided  by  the  railway  com- 
pany for  crossing  the  tracks  at  that  point,  or  that  the  crossing 
at  any  particular  place  was  so  much  less  dangerous  than  at  other 
places  that  we  can  sav  as  a  matter  of  law  that  in  crossing  the 
track  upon  which  he  was  injured  at  the  time  and  place  shown  by 
the  evidence  he  was  guilty  of  contributory  negligence  or  was  not 
engaged  in  his  master'?  business,  and  was  therefore  entitled  to 
no  more  rights  than  a  mere  trespasser.  If  he  wns  engaged  in 
the  master's  business,  then  he  was  not  a  trespasser,  but  was 
entitled  to  the  protection  of  any  other  employee  similarly  situated. 
What  protection,  then,  he  was  entitled  to,  d'epends  upon  the  facts, 
and  was  a  question  for  the  jury. 
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[3]  Nor  does  appellee's  right  to  recover  depend  upon  whether 
or  not  the  tracks  at  that  point  were  used  by  the  public  in  such 
numbers  as  to  make  reasonably  apparent  to  a  person  of  ordinary 
prudence  that  the  presence  of  persons  on  the  track  at  that  point 
might  be  reasonably  anticipated.  The  accident  occurred  in  the 
railroad  yards.  Appellee  was  an  employee.  Therefore,  if  he 
was  engaged  in  his  master's  business  and  it  was  reasonably  neces- 
sary for  him  to  cross  the  tracks  at  a  time  and  place,  where  the 
presence  of  employees  on  the  track  should  have  been  reasonably 
anticipated,  then  the  company  owed  him  the  duty  of  looking 
out  for  him  and  giving  him  timely  warning  of  the  approach  of 
the  engine  by  blowing  the  whistle  or  ringing'the  beii.  Our  con- 
clusion, then,  is  that  appellants  were  not  entitled  to  a  peremp- 
torj-  instruction. 

[4]  The  instructions  given  by  the  trial  court,  however,  did 
not  fairly  present  the  law  of  the  case.  Under  them  appellee  was 
entitled  to  recover  not  only  for  a  failure  to  blow  the  whistle,  ring 
the  bell,'  or  give  other  signals  of  the  approach  of  the  engine,  but 
also  for  a  failure  on  th<;  part  of  appellants  to  use  ordinary  care 
to  stop  the  engine  after  they  saw  appellee's  peril,  or  might  have 
seen  his  peril  by  the  uje  of  ordinary  care.  The  only  evidence 
in  the  case  as  to  the  length  of  time  appellee  was  on  the  track 
before  being  struck  by  the  engine  is  his  own  statement  that  he 
walked  eight  or  nine  steps.  It  matters  not,  then,  how  straight  the 
track  was,  or  for  how  great  a  distance  a  man  could  be  seen  on  the 
track;  his  presence  could  not  have  been  discovered  until  he  was 
actually  on  the  track.  Being  on  the  track  for  the  time  required 
to  go  only  eight  or  nine  steps,  the  engine  causing  the  injury 
could  not  have  been  but  a  few  feet  away  when  he  stepped  upon 
the  track.  As  he  came  upon  the  l^ack  on  the  fire- 
man's side,  it  was  necessary  for  the  latter  to  commu- 
nicate his  presence  to  the  engineer,  and  the  for  the  engi- 
neer to  take  such  steps  as  were  necessary  to  stop  the  engine. 
We  therefor  conclude  that  the  court  erred  in  authorizing  a  re- 
covery, either  in  the  event  appellants  failed  to  use  ordinary  care 
to  discover  appellee's  presence  on  the  track,  or  to  use  ordinarj' 
care  to  avoid  injuring  him  after  his  peril  was  discovered.  Appel- 
lee was  not  injured  because  of  failure  on  the  part  of  appellants 
to  keep  a  lookout.  His  whole  case  depends  upon  whether  or 
not  appellants  owed  him  the  duty  of  giving  timely  warning  of 
the  approach  of  the  engine,  and  whether  or  not  they  failed  in 
the  performance  of  thi*  duty. 

[5]  The  instruction  on  the  measure  of  damages  is  also  errone- 
ous. Appellee  was  only  16  years  of  age  at  the  time  of  his  injur>', 
T-P  to  the  time  he  arrived  at  the  age  of  21  years,  his  services 
belonged  to  his  father  and  mother.  The  fact  that  they  consented 
for  him  to  work  for  the  company  did  not  constitute  a  manumis- 
sion.   Were  he  permitted,  through  his  guardian,  to  recover  in 
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this  action  tor  loss  of  time,  his  parents  might  also  recover.  Un- 
less the  parents,  who  are  entitled  to  his  services,  unite  in  the 
action  and  thus  waive  their  right  to  recover  for  loso  of  time,  the 
infant  can  recover  only  for  his  mental  and  physical  pain  and 
suffering,  if  any,  and  for  the  permanent  itnpairment,  if  any,  of 
his  power  to  earn  monev  after  arriving  at  the  age  of  21  vears. 
Chesapeake  &  Ohio  Rv.'Co.  v.  Davis,  by,  etc.,  60  S.  W.  14.  22 
Kv.  Law  Rep.  1156;  Slaughter  v.  N.  C.  &  St.  L.  Ry.  Co..  90  S. 
W.  243,  28  Ky.  Law  Rep.  665. 

On  the  next  trial,  if  the  evidence  be  the  same,  the  court  will 
tell  the  jury  that  if  they  believe  from  the  evidence  that  plaintiff, 
at  the  time  he  was  injured,  was  engaged  in  the  performance 
of  his  duties,  and  that  he  crossed  the  track  at  a  time  and  place 
where  the  presence  of  employees  should  have  been  reasonably 
anticipated,  it  was  the  duty  of  defendants  to  give  timely  warning 
of  the  approach  of  the  engine  by  ringing  the  bell  or  blowing  the 
whistle ;  and  if  they  believe  that  defendants  failed  to  give  -such 
timely  warning  of  the  approach  of  the  engine,  and  that  plaintiff, 
by  reason  of  such  failure  and  while  exercising  ordinary  care  for 
his  own  safety,  was  injured,  they  should  find  for  the  plaintiff. 
On  the  other  hand,  if  they  believe  that  plaintiff  at  the  time  he 
was  injured  was  not  engaged  in  the  performance  of  his  duties. 
or  was  not  injured  at  a  time  and  place  where  the  presence  of 
employees  on  the  track  should  have  been  reasonably  anticipated, 
or  that  the  defendants  did  give  timely  warning  of  the  approach 
of  the  engine  by  ringing  the  bell  or  blowing  the  whistle,  then,  in 
either  of  these  events  they  will  find  for  the  defendants.  These 
instructions,  together  with  one  upon  contributoiy  negligence, 
and  one  upon  the  measure  of  damages,  as  hereinbeiore  indicated, 
will  be  all  that  will  be  given. 

[6]  In  concluding  thi-,  opinion,  we  deem  it  prope-  to  call  atten- 
tion to  the  fact  that  plaintiff's  counsel  exceeded  the  limits  of 
propriety  when  he  stated  in  his  argument  that  employees  of  a 
railroad  companv,  as  long  as  thev  remained  in  the  service,  are 
reciiiired  to  testify  to  whatever  is  deemed  necessary  to  its  interest, 
and  that  for  fear  of  losing  their  emplovment  thev  r'erjure  them- 
selves to  protect  the  company:  and  that  no  honest  jury  would 
consider  their  testimony  or  return  a  verdict  on  iheir  evidence. 
While  it  is  proper,  within  reasonable  limits,  to  refer  to  the  in- 
terest of  a  witness,  crowing  out  of  the  relation  which  he  sustains 
to  his  emolover,  it  is  not  within  the  bounds  of  legitimate  argu- 
ment to  denounce  as  perjurers  all  employees  of  a  railroad  who 
testify  for  the  companv, 
_  Tudement  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S         137 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Evans. 
(Supreme  Court  of  Arkansas,  April  24.  1911.) 

[137  S.  W.  Rep.  568.] 

Evidence — Prepondennce — Nnmber  of  Witnesses. — In  determining 
the  preponderating  weight  of  the  evidence,  the  jury  may  consider 
the  number  of  the  witnesses. 

Trial — Core  of  ElrroneouB  Instructions  by  Others. — An  erroneous 
instruction  that  the  preponderance  of  the  evidence  does  not  mean 
ihe  greater  number  of  witnesses  was  cured  by  other  instructions  that 
the  jory  should  take  into  consideration  any  bias  or  prejudice  of  the 
various  witnesses  in  determining  the  weight  of  their  testimony,  and 
that  they  could  not  arbitrarily  disregard  the  testimony  of  any,  and 
thai  all  Ihe  instructions  must  be  considered  together. 

Carriers  —  Carriage  of  Passengers  —  Instruction  —  Applicability  to 
the  Eridcncc. — In  an  action  for  death  of  a  passenger,  where  defend- 
ant contended  that  deceased  was  not  a  passenger,  and  plaintiff  of- 
fered evidence  tending  to  show  that  deceased  came  into  the  n'egro 
coach,  and  went  to  the  water  cooler  and  took  a  drink,  and  had  in 
his  hat  a  check  similar  to  those  given  other  passengers  for  the  same 
siaiion,  an  instruction  that,  "it  you  find  from  the  evidence  that  the 
deceased  was  a  passenger  on  defendant's  train  and  went  from  the 
while  coach  into  the  negro  coach  to  get  a  drink  of  water,  he  was  not 
negligent  to  stand  there  while  drinking  the  water,  unless  the  stand- 
ing there  was  protracted,"  was  supported  by  the  evidence. 

Carriers — Carriage  of  Passengers — Instruction — Applicability  to 
Evidence. — In  an  action  for  death  of  a  passenger,  plaintiff's  evidence 
tended  to  show  that  he  was  in  the  negro  coach,  near  the  door,  get- 
ting a  drink  of  water,  when  the  first  shock  of  the  wreck  was  heard. 
Jusi  before  the  train  was  wrecked,  the  evidence  showed  several  jerks 
md  jolts  were  felt.  The  deceased  was  a  boiler  maker,  and  worked 
in  a  railroad  shop.  He  was  found  just  outside  the  coach  which  had 
turned  over  after  being  derailed.  Held,  that  an  instruction  that  if 
Ihe  ne|{tigence  of  the  defendant  endangered  the  deceased,  artd  in 
attempting  to  escape  that  danger  he  was  injured,  the  question  of 
his  contributory  negligence  should  not  be  determined  by  the  result 
of  Ihe  attempt  to  escape,  but  by  whether  his  attempt  to  escape  was 
the  act  of  a  reasonable  man,  was  proper. 

Death — Damages — Evidence — Sufficiency — Expectancy  of  Ufe. — In 
3n  action  by  a  mother  for  the  death  of  her  adult  son.  who  supported 
lier,  the  jury  could  determine  what  was  the  mother's  expectancy  of 
life  from  evidence  of  her  present  age,  health,  and  habits,  without  the 
assistance  of  mortuary  tables. 

D*«h— Instructions — Evidence  Supporting.— In  an  action  by  a 
mother  for  the  death  of  her  adult  son,  where  there  was  evidence  that 
she  wai  46  and  the  son  was  22,  and  both  were  in  good  health  and 
of  good  habits,  and  that  he  gave  her  most  of  his  earnings,  and  that, 
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after  the  wreck,  he  groaned  and  seemed  to  recognize  her,  an  in- 
struction that,  "if  you  f.nd  for  the  plaintiS  for  the  benefit  of  the 
next  of  kin,. your  verdict  will  be  for  a  fair  compensation  to  the 
mother,  and  ^u  are  to  determine  this  by  taking  what  the  deceased 
would  have  contributed  to  her  during  her  expectancy,  and,  if  the 
deceased  suffered  any  conscious  pain,  you  will  tind  for  the  benefit  of 
his  estate,  for  any  sum  compensating  that  injury,"  was  supported  by 
the  evidence. 

Trial — I  natcuctions— Requests  —  Review  —  HxrmlCBB  Error.  —  Re- 
fusal of  an  instruction  which  is  substantially,  covered  by  one  given 
is  not  ground   for  reversal. 

Carriers — Carriage  of  PasBcngera — Personal  Injuries — Contributory 
Negligence. — It  is  not  contributory  negligence  for  a  passenger  in 
the  white  coach  of  a  train  to  go  into  the  colored  coach,  the  rules 
separating  the  coaches  of  whites  and  blacks  being  for  the  segrega- 
tion of  the  races,  and  not  for  the  safety   of  the  passengers. 

Appeal  and  Error — Verdicts — Effect  of  Evidence. — Where  the  jury 
have  found  for  the  plaintiff,  his  evidence  must  be  given  its  greatest 
probative    force,   for   the   jury   are   the   judges   of   the   weight    of   the 

Carriers — Injuries  to  Passengers — Evidence. — In  an  action  for  the 
negligent  killing  of  a  passenger,  evidence  held  to  support  a  verdict 
for  plaintiff. 

Carriers — Carriage  of  Passengers— Personal  Injuries — Evidence — 
Admissibility. — Where  a  passenger  was  killed  when  a  train  was  de- 
railed, evidence  of  repairs  to  the  engine  wheels  after  the  accident 
was  admissible  to  show  their  condition  at  the  time  of  the  wreck,  and 
that  the  fianges  were  worn  and  unsafe,  although  not  admissible  to 
raise  an   inference   of  negligence. 

Trial — Arguments  of  Counael^Improper  Argument — Playful  Rail- 
lery.*— Where,  in  an  action  against  a  railroad  company  for  death  of 
a  passenger,  counsel  for  defendant  on  cross-examinalion  asked  a  wit- 
ness. "Did  you  ever  know  any  one  in  your  life,  who  is  now  dead?" 
and  upon  his  answering.  "Yes  sir,"  a  remark  of  plaintiff's  counsel, 
"i  guess  he  knows  lots  of  people  the  Iron  Mountain  has  killed." 
was  not  improper,  but  merely  a  bit  of  playful  raillery,  which  could 
not  have  been  misunderstood   by  the  jury. 

Appeal  from  Circuit  Court,  Saline  County ;  \V.  H.  Evans. 
Judge. 

Action  by  Mrs.  Mattie  E.  Evans,  as  administratrix  of  tiie 
estate  of  Steve  Evans,  deceased,  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Mrs.  Mattie  Evans,  as  administratrix  of  the  estate  of  her 
deceased  son,  Steve  Evans,  brought  suit  against  the  St.  Louis, 

•See  second  foot-note  of  preceding  case. 
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Iron  Mountain  &  Southern  Railway  Company  to  recover  damages 
for  the  benefit  of  the  estate  and  next  of  kin  for  the  death  of 
Steve  Evans,  which  was  caused  by  the  wreck  of  the  passenger 
train  of  the  defendant  company.  Steve  Evans  resided  with  his 
mother  in  Pine  BIufF,  Ark.,  and  was  22  years  old  at  the  time  of 
his  death.  On  the  18th  day  of  September,  1909,  he  left  home 
about  11  o'clock  p.  m.  to  take  the  early  train  for  Little  Rqck  to 
spend  the  day  with  a  friend.  On  Sunday  ni^t  about  9:40 
o'clock  p.  m.  on  September  19,  1909,  defendant's  passenger  train, 
en  route  from  Little  Rock  to  Pine  Bluff,  was  wrecked  about  1J4 
miles  south  of  Farrell  Station.  The  train  was  composed  of  the 
engine,  tender,  combination  baggage  and  mail  car,  combination 
negro  coach  and  white  smoker,  day  coach,  and  sleeping  car. 
There  was  an  embankm^;nt  six  or  eight  feet  high  where  the  wreck 
occurred.  The  engine  and  tender,  the  mail  and  baggage  coach, 
and  the  combination  negro  compartment  and  white  smoker 
were  derailed,  and  turned  over.  The  day  car  was  j^artly  derailed, 
but  remained  upright.  Steve  Evans  was  found  after  the  wreck, 
lying  at  the  foot  of  the  embankment,  severely  injured,  and  died 
next  day  as  a  result  of  his  injuries. 

James  Walker  and  G,  W.  Bell,  both  negroes,  testified  that  they 
were  passengers  on  th.;  train  at  the  time  it  was  derailed,  and 
were  occupying  seats  in  the  negro  compartment.  They  occupied 
separate  seats.  Walker  was  riding  with  his  back  to  the  engine, 
and  Bell  sat  with  his  face  toward  it.  Both  say  that,  just  before 
the  wreck  occurred,  a  young  white  man  came  into  the  coach  and 
walked  to  the  water  cooler,  which  was  af  the  front  end  of  the 
car  on  the  right  of  the  door,  and  got  a  drink  of  water.  They 
say  that  their  attention  was  specially  directed  to  liim  because  tie 
Kas  white,  and  it  was  unusual  for  white  persons  to  come  into 
the  coach  where  colored  persons  were  riding.  Waiker  says  that, 
after  the  man  got  a  drink  of  water,  he  lighted  a  cigarette,  but 
he  does  not  know  where  he  was  just  as  the  wreck  occurred. 
RelJ  says  that  it  was  from  three  to  five  minutes  from  the  time 
he  saw  the  young  man  go  to  the  water  cooler  untH  the  train  was 
derailed.  He  states  that,  while  the  young  man  was  at  the 
water  cooler,  some  one  called  out  there  was  going  to  be  a  wreck, 
and  he  began  to  look  to  his  own  safety,  and  did  not  see  the  yoimg 
Tan  any  more  until  after  the  wreck.  The  deceased,  Steve  Evans, 
was  found  at  the  foot  cf  the  embankment  near  th;  front  end  of 
the  negro  coach,  and  both  Walker  and  Bell  saw  him  and  recog- 
"iwd  him  as  the  young  man  they  had  seen  enter  the  negro  coach 
and  go  to  the  water  cooler  just  before  the  wreck.  They  both 
jived  at  Pine  Bluff  and  say  that  the  youny  man  had  a  check 
"1  his  hat  just  like  the  one  they  had.  These  chcks  are  given 
passengers  when  they  pay  their  fares.  Walker  says  that  if  one 
had  walked  out  of  the  i;egro  compartment  on  the  I'ront  platform 
of  the  car,  and  had  then  turned  squarely  to  the  right  and  gone 
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down  the  embankment,  be  would  have  come  to  where  Evans  was 
found.  Bell  says  he  was  five  or  six  feet  further  forward,  and 
some  of  the  defendant's  witnesses  place  him  as  from  ten  feet  in 
front  of  a  line  drawn  at  right  angles  to  the  from  steps  of  the 
negro  coach. 

Bell,  who  was  a  physician,  testifies  that  Evans  was  groaning 
when  he  saw  him  after  the  wreck,  and  that  this  indicates  con- 
sciousness. On  the  next  morning  his  mother  saw  him,  and  she 
testified  that  he  recognized  her.  and  that  he  appeared  to  be  con- 
scious. On  the  other  hand,  the  physicians  who  attended  him  were 
introduced  by  the  defendant,  and  testified  that  he  was  unconscious. 

The  plaintiff  also  adduced  evidence  tending  to  show  that  dece- 
dent was  22  years  of  wge,  lived  witli  her,  and  gave  her  nearK' 
all  of  his  earnings;  that  he  had  always  done  so,  aid  expected  V> 
remain  with  her  and  help  support  her;  that  he  was  a  boiler  maker, 
and  a  young  man  of  good  habits  and  a  steady  worker;  that  he 
was  robust  and  in  good  health  when  he  was  killed ;  that  plaintili 
herself  was  in  good  health.  Other  evidence  adduced  by  plaintiff 
showed  that  the  train  was  running  very  rapidly  when  it  wis 
derailed;  that  the  track  was  torn  up  for  a  considerable  distance 
by  the  train ;  that  the  ties  were  broken,  and  showed  that  thev  were 
rotten :  that  there  were  low  points  in  the  rails,  and  that  the 
flanqes  on  the  wheels  of  the  engine  were  worn  and^that  this  was 
likclv  to  cause  the  engine  to  be  derailed ;  that  theru  was  a  curve 
in  the  track  where  the  derailment  occurred. 

On  the  other  hand,  the  evidence  for  the  defendant  tended  to 
show  that  the  track  at  that  point  was  straight  and  m  goo:i  condi- 
tion :  that  the  flanges  on  the  engine  wheels  were  not  worn ;  and 
that  the  train  was  only  running  at  a  speed  of  from  2S  to  30  mile> 
an  hour  when  the  derailment  occurred.  The  train  auditors  and 
porter  were  in  the  car  for  colored  passengers  when  the  wreck 
occurred  according  to  their  testimony.  They  both  say  that  uj 
white  man  was  in  the  car,  and  no  one  ran  out  of  the  front  door 
when  the  wreck  occurred.  The  porter  says  he  was  standing 
with  his  back  against  the  door,  and  no  one  could  have  gone"  qui 
at  it.  They  say  thev  h.id  been  out  on  the  platform  just  before 
the  auditor  began  taking  up  fares,  and  requested  all  persons  there 
to  come  inside  the  car.  The  auditor  does  not  remember  taking 
up  the  fare  of  the  decedent,  nor  does  he  remember  whether 
or  not  he  was  a  passenger  on  the  train.  Both  he  and  the  negro 
porter,  however,  testifv  positively  that  he  was  not  in  the  negro 
coach  when  the  wreck  occurred.  The  engineer  had  orders  to 
run  slow  at  the  place  where  the  wreck  occurred.  Other  evidence 
will  be  stated  or  referred  to  in  the  opinion. 

There  was  a  verdict  for  the  plaintiff,  and  defendant  has  duly 
prosecuted  an  appeal  to  this  court. 

IV.  E.  Heiningii-ay,  E.  B.  Kinsn'orlliy,  H.  S.  Pou-cll,  and  Jas. 
H.  Stevenson,  for  appellant. 
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T.  M.  Mehaffey,  W.  T.  Young,  and  A.  H.  Rowell.  for  appellee. 

H.^RT,  J.  (after  stating  the  facts  as  above).  Counsel  for  de- 
fendant assign  as  error  the  action  of  the  court  in  giving  the  fol- 
lowing instruction:  "You  are  instructed  that  the  preponder- 
ance of  evidence  does  not  mean  the  greater  number  of  witnesses, 
but  it  means  the  evidence  that  appears  to  you  as  most  probably 
true,  and  which,  after  a  careful  consideration  of  all  the  facts 
and  circumstances  in  the  case,  appears  to  you  of  greater  weight 
than  the  evidence  offered  on  the  other  side;  that  i-:.  the  evidence 
which  preponderates  and  has  no  reference  to  the  number  of 
wittiesses,"  We  do  not  think  the  defendant  was  prejudiced  by 
this  instruction  when  lead  in  the  light  of  the  evidence  and  in 
connection  with  the  other  instructions  on  the  same  subject. 

[1]  The  evidence  is  to  be  weighed  by  the  jury,  and,  in  de- 
temiining  on  which  side  the  greater  weight  of  the  evidence  i«, 
the  jur\-  may,  of  course,  consider  the  element  ot  numbers. 

[2]  In  other  instructions,  the  court  told  t^he  jury  that  the  pre- 
ponderance of  the  evidence  meant  the  greater  weigbl  of  evidence; 
thai  the  jun,-  was  the  sole  judge  of  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses;  that  in  passing  on  the  weight  to 
be  given  to  the  testimony  of  any  witness  the  jury  should  take 
into  consideration  arty  bias  or  prejudice  that  may  be  shown,  the 
interest  of  any  witnesses,  if  shown,  the  reasonableness  or  un- 
reasonableness of  his  statements,  any  conflicts  or  contraditions 
that  might  appear  in  his  testimony  when  considered  alone  or  as 
compared  with  other  evidence  adduced  at  the  trial.  The  jury  was 
also  told  to  carefully  consider  all  the  facts  and  circumstances  de- 
tailed in  evidence  by  the  witnesses,  and  the  manner  and  conduct 
of  the  witnesses  while  testifying.  The  court  futher  said:  "You 
are  told  that  yon  cannot  arbitrarily  disregard  the  testimony  of 
xny  witness,  whether  introduced  on  behalf  for  the  plaintiff  or 
the  defendant,  but  that  it  will  be  your  duty  to  give  to  the  testi- 
niony  of  ail  witnesses  who  have  testified  before  you,  whether 
introduced  on  behalf  of  the  plaintiff  or  the  defenc'ant,  the  same 
care  and  consideration  in  arriving  at  your  verdict."  The  court 
ipecifically  told  the  jury  that  the  instructions  should  be  considered 
logether,  and  repeatedly  instructed  it  to  consider  all  the  evidence 
in  weighing  it.  and  that  it  must  not  arbitrarily  disregard  thetesti- 
tnonv  of  any  witness.  Hence  we  hold  that  the  defect  in  the  in- 
siniction  was  cured  by  other  instructions  on  the  saii-c  point,  given 
bi"  the  court  on  its  motion  and  at  the  request  of  the  defendant. 
These  additional  instructions  show  plainlv  that  the  court  did 
nof  mean  to  tell  the  jury  that  they  could  not  consider  the  ele- 
ment of  the  number,  of  witnesses  in  weighing  the  evidence,  and 
^f  do  not  think  that  the  jury  so  understood  the  instructions 
when  read  together.  In  the  case  of  Railwav  Co.  v.  Johnson,  59 
Ark.  129,  26  S.  W.  594,  the  court,  in  discussing  a  somewhat  simi- 
lar assignment  of  error,  said :    "The  charge  of  the  court  in  the 
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first  part  of  the  fourth  instruction  was  not  correct,  in  that  it 
permitted  the  jury  in  weighing  the  evidence  to  regard  the  mere 
personnel  of  witnesses,  rather  than  the  subject-matter  of  their 
testimony,  when  both  should  be  considered."  But  whatever  de- 
fect there  was  in  this  particular  was  cured  by  the  second  prayer 
given  at  the  instance  of  appellant,  in  which  the  court  told  the 
jury  "that  they  must  not  discredit  any  witness  arbitrarily,  nor 
discard  or  depreciate  the  testimony  of  witnesses,  merely  because 
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,  Counsel  for  defendant  insist  that  the  court  erred  m 
giving  the  following  instruction:  "(5)  If  you  find  from  the  evi- 
dence in  this  case  that  Steve  Evans  was  a  passenger  on  defendant's 
train  on  the  19th  day  of  September,  1909;  that  in  going  to  the 
place  where  water  was  kept,  or  to  the  waterclosPt,  even  while 
the  train  was  going  at  a  rapid  rate  of  speed,  was  not  of  itself 
negligence,  and,  if  there  was  no  water  in  the  coach  in  which  tie 
was  riding,  he  would  have  the  right  to  go  from  one  coach  to 
the  other  for  the  purpose  of  getting  water,  or  to  go  from   the 
white  end  of  the  combination  car  to  the  other  end  fcr  the  purpose 
of  getting  water,  and  he  would  not  necessarily  be  guilty  of  neg- 
ligence in  doing  so,  but  he  would  have  a  right  to  go  there  anj 
to  stand  there  while  drinking  his  water,  provided  the  standing 
was  not  so  protracted  or  uncalled  for  that  it  became  unneces- 
sary or  imprudent."     They  contend  that  there  is  no  testimony 
upon  whicB  to  predicate,  it.     We  do  not  agree  wi1li  them.     The 
theory  of  the  defendant  is  that  Steve  Evans  was  not  a  passen- 
ger, and  that  he  was  riding  on  the  blind  baggage  or  some  other 
part  of  the  train  where  passengers  were  not  allowed  to   ride 
when  the  train  was  wrecked.    On  the  other  hand,  plaintiff  con- 
tends that  Steve  Evans  was  a  passenger,  and  that  he  went  from 
the  coach  in  which  he  was  riding  into  the  compartment  for  colored 
persons  for  the  purpose  of  getting  a  drink  of  water.     He  had 
a  right  to  leave  his  seat  for  the  purpose  of  getting  a  drink  of 
water,  and  it  did  not  make  any  difference  whether  he  went  for 
it  to  the  end  of  the  car  set  apart  for  colored  passengers  or  ob- 
tained  it   in   the   end   set   apart    for   white   passengers.     There 
could  be  no  more  danger  in  going  to  one  end  of  the  coach  than 
the  other.     Separate  compartments  for  white  and  colored  per- 
sons  are  required  by  the   statutes   for   the   segregation  of   the 
races,  and  not  for  the  safety  of  the  passengers.    The  defendant's 
witnesses  composing  the  train  crew  testified  that  thev  did  not  re- 
member whether  or  not  Steve  Evans  was  a  passenger  on  the 
train  the  day  it  was  wrecked.     Plaintiff  adduced  evidence  tend- 
ing to  show  that  Steve  Evans  came  into  the  negro  coach  and 
went  straight  to  the  water  cooler,  and  began   drinking  water; 
that  he  lived  at  Pine  Bluff,  and  had  in  his  hat  a  check  similar 
to  those  given  other  passengers  for  Pine  Bluff;  that  the  train  was 
in  motion  wiien  he  entered  the  negro  compartment.     From  these 
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facts  and  circun>stances,  the  jury  might  have  found  that  he  was 
a  passenger,  and  that  he  came  into  the  negro  compartment  to 
get  a  drink  of  water. 

[4]  3.  Counsel  for  defendant  assign  as  error  the  action  of  the 
court  in  giving  the  following  instruction:  "(7)  If  you  find  from 
the  evidence  in  this  case  that  the  deceased,  Steve  Evans,  was 
a  passenger  on  defendant's  train,  and  that  the-  train  was  wrecked 
or  derailed,  then  the  mere  fact  that  the  deceased  through  fear  or 
apprehension  of  danger  did  an  act  which  was  the  immediate 
cause  of  injurj-  to  himself,  does  not  of  itself  amount  to  negli- 
gence, if  the  negligence  of  the  defendant  put  the  deceased  in 
peril,  and  in  attempting  to  escape  that  peri!  he  did  an  act,  also 
dangerous,  from  which  injury  resulted  to  him,  such  act  would 
not  necessarily  be  an  act  of  contributory  negligence,  such  as 
would  prevent  a  recovery  for  such  injury.  The  test  of  contribu- 
tory- negligence  under  such  circumstances  is.  Was  his  attempt  to 
escape,  if  you  believe  he  made  an  attempt  to  escape,  an  imrea- 
=onab]e  or  rash  act,  or  was  it  an  act  that  a  person  of  ordinary 
prudence  might  do  under  like  existing  circumstances,  and  it  is 
not  to  be  determined  by  the  results  of  the  attempt  to  escape,  or 
by  the  result  that  would  have  followed  had  the  attempt  not  been 
made.  If  you  should  find  from  the  evidence  that  the  deceased, 
by  the  negligent  wrecking  of  the  train,  was  placed  by  the  de- 
fendant in  a  position  of  danger  while  in  the  car  of  the  defendant, 
then  the  deceased  would  have  the  right  to  judge  of  the  danger  in 
remaining  in  said  car  and  also  the  danger  in  attempting  to  escape 
from  the  circumstances  as  they  appeared  to  him  at  the  time,  and 
not  by  the  result,  and,  if  he  in  making  such  attempt  to  escape 
used  such  care  as  a  prudent  man  under  such  circumstances 
should  have  used,  and  in  doing  so  received  an  injury,  your  ver- 
dict should  be  for  the  plaintiff."  Just  before  the  train  was 
wrecked  the  evidence  shows  that  several  jolts  were  felt.  The  train 
auditor  himself  says:  "The  first  thing  I  noticed  was  a  jerk  and 
a  jar.  then  a  jump,  and  the  cars  were  goin?  over  the  cross-ties, 
and  they  turned  over.  The  passengers  fell  the  way  it  turned, 
and  there  was  a  sudden  jolt  and  it  stopped  altogether."  The 
negro  car  fell  over  towards  the  right  and  Evans  was  found  lying 
at  the  foot  of  the  embankment  on  the  right  side  opposite  the 
front  part  of  the  negro  coach.  Evans  was  a  boiler  maker,  and 
worked  in  the  railroad  shops  at  Pine  Bluff.  Presumably  he 
^■as  familiar  with  the  movement  and  operation  of  trains.  It  is 
the  theory  of  plaintiff  that,  when  he  felt  the  first  jar,  he  ran  out 
on  the  front  platform,  and  was  thrown  from  there  by  the  de- 
railment of  the  train.  An  instruction  similar  to  this  was  ap- 
rroved  in  the  case  of  Railwav  Companv  v.  Murray,  55  Ark.  248, 
18  S.  W.  50.  16  L.  R  A.  787.  29  Am.  St.  Rep.  32,  and  we  think 
tile  facts  and  circumstances  adduced  in  evidence  by  the  plaintiff 
«ere  sufficient  to  warrant  the  court  in  giving  the  instruction. 
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[5]  4,  Counsel  for  defendant  contend  that  there  was  error  in 
giving  the  following  instruction:  "(6)  If  yon  find  for  the  plain- 
tiff for  the  benefit  of  the  next  of  kin,  your  verdict  will  be  for 
such  a  sum  of  money  as  will  be  a  just  and  fair  compensation  to 
the  mother  by  reason  of  the  death  of  the  deceased,  and  you  are 
to  arrive  at  this  by  taking  what  the  proof  shows  that  deceased 
would  have  contributed  to  his  mother  during  her  expectanc)-, 
and  the  present  worth  of  this  sum  would  be  the  amount  of  your 
verdict.  If  you  find  for  the  plaintiff  and  if  you  believe  from  the 
evidence  that  deceased,  Steve  Evans,  suffered  any  conscious  pain 
from  the  injury  received,  then  you  will  find  for  the  plaintiff,  for 
the  benefit  of  the  estate  of  the  deceased,  in  whatever  sum  you 
believe  from  the  evidence  in  your  soimd  discretion  and  judgment 
plaintiff  is  entitled  to  recover  for  pain  and  suffering."  The  chief 
objection  of  counsel  to  this  instruction  is  that  no  effort  was  made 
to  prove  the  expectancy  of  life  of  Mrs.  Mattie  E.  Evans  by  the 
introduction  of  mortuary  tables;  but  Hfe  tables  are  not  the  only 
way  of  proving  the  probable  duration  of  hfe.  The  jury  may 
determine  the  probable  duration  of  life  from  the  age.  health, 
habits,  and  other  facts  which  affect  its  probable  continuance.  K. 
C.  S.  Ry.  Co.  V.  Morris,  80  Arlc.  528.  98  S.  W.  363;  St.  L.,  I. 
M.  &  S.  R.  Co.  V.  GIossiip,  88  Ark.  225,  114  S.  W.  247. 

[6]  Here  the  testimony  showed  that  the  mother  was  46  and 
the  son  was  22 ;  that  both  were  in  good  health  and  of  good  habits; 
that  the  son  although  cf  legal  age  gave  most  of  his  earnings  to 
his  mother,  and  from  this  and  other  circumstances  adduced  in 
evidence,  the  jury  might  have  inferred  that  he  would  continue  to 
do  so.  While  the  testimony  of  the  defendant  tends  to  show 
that  Steve  Evans  was  unconscious  from  the  time  he  was  injured 
until  he  died,  the  testimony  of  the  plaintiff  shows  that  he  was 
conscious.  His  mother  says  he  was  conscious  the  next  morn- 
ing, and  Bell  states  that  he  appeared  to  be  conscious  that  night 
after  the  injury,  We  hold  that  there  was  evidence  sufficient  to 
warrant  this  instruction. 

[7]  5.  Counsel  for  defendant  next  complain  that  the  court 
erred  in  refusing  its  fifth  instruction,  which  is  as  follows;  "(5) 
The  jury  are  instructed  that,  although  they  mav  find  that  the 
deceased  was  a  passenger  on  defendant's  train  at  the  time  of  the 
wreck,  yet,  if  you  believe  from  a  preponderance  of  the  evidence 
that  at  said  time  he  was  standing  or  sitting  upon  the  platform 
of  any  of  the  coaches  of  said  train,  or  that  he  was  on  any  part  of 
said  train  other  than  on  the  inside  of  the  coaches,  where  provi- 
sion was  made  for  passengers  to  ride,  then  your  verdict  will 
be  for  the  defendant."  The  court,  however,  did  give  the  follow- 
ing instruction  at  the  request  of  defendant:  "(6)  You  are  in- 
structed that,  although  you  may  find  from  the  evidence  that 
deceased  at  the  time  of  the  wreck  was  a  passenger  on  defend- 
ant's train,  yet,  if  you  believe  from  a  preponderance  of  the  evi- 
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dence,  taking  into  your  consideration  all  the  facts  and  < 
stances  detailed  by  the  witnesses,  that  at  the  time  of  the  wreck 
deceased  was  occupying  any  other  part,  of  the  train  than  that  pro- 
vided by  the  defendant  for  the  use  of  passengers,  and  that  t>y 
reason  thereof  he  was  thrown  from  the  train  and  received  the  in- 
jury complained  of,  then  your  verdict  will  be  for  the  defendant." 
It  is  well  settled  that  each  side  has  the  right  to  have  its  theory 
of  the  case  presented  to  the  jury,  and  no  citation  of  authorities 
is  necessary  on  that  point.  We  think  the  court  should  have 
given  the  fifth  instruction,  because  it  presented  defendant's  theo,ry 
of  the  case  in  a  little  more  concrete  form  than  the  sixth  instruc- 
tion. We  do  not  think,  however,  there  was  prejudicial  error  in 
refusing  it;  for  the  matters  embraced  in  it  were  substantially 
covered  by  the  sixth  instruction, 

[8]  6.  There  was  no  error  in  refusing  defendant's  fourteenth 
requested  instruction,  which  is  as  follows:  "(14)  The  jury 
are  instructed  that,  although  they  may  find  that  at  the  time  of 
the  wreck  deceased  was  a  passenger  on  defendant's  train,  yet 
if  you  believe  by  a  preponderance  of  the  evidence  that  at  the 
time  of  the  wreck  he  was  in  the  colored  coach,  a  place  not  pro- 
vided for  the  use  of  white  passengers,  and  where,  under  the 
rules  of  the  defendant  company,  he  had  no  right  to  be,  and  you 
further  find  that  he  would  not  have  received  the  injuries  com- 
plained of  had  he  been  riding  in  that  part  of  the  coaches  provided 
for  the  transportion  of  white  passengers,  then  your  verdict  will 
be  for  the  defendant,"  The  provisions  of  our  statutes  and  the 
rules  of  the  company  based  on  them  in  regard  to  separate  coaches 
for  white  and  colored  persons  are  for  the  segregation  of  the 
races,  and  have  no  reference  to  the  safety  of  the  passengers. 
On  the  other  hand,  rules  of  the  company  requiring  passengers 
to  ride  in  coaches  and  not  on  the  platforms  or  other  portions 
of  the  train  obviously  dangerous  are  for  the  protection  of  the 
passengers,  and,  usually  where  the  passengers  willfully  violate 
these  rules  promulgated  for  their  safety,  they  are  deemed  guilty 
of  contributory  negligence.  It  is  evident  that  the  fact  of  whether 
Steve  Evans  was  in  the  end  of  the  coach  provided  for  white 
passengers  or  that  provided  for  colored  passengers  could  in  no 
wav  be  said  to  be  a  factor  in  causing  his  injurj'  and  death. 

7.  We  now  come  to  the  question  of  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  Counsel  for  defendant  earnestly 
insist  on  a  reversal  of  the  judgment  upon  this  ground. 

[9.  10]  In  determining  this  question,  we  must  remember  that 
the  jur\'  were  the  judges  of  the  weight  of  the  evidence,  and,  the 
verdict  being  for  the  plaintiff,  the  evidence  adduced  by  her  must 
be  given  its  greatest  probative  force.  Walker  and  Bell  both 
place  Steve  Evans  at  the  water  cooler  just  at  the  right  of  the 
front  door  in  the  negro  compartment  previous  to  the  wreck. 
They  sav  he  came  in  there  while  the  train  was  runtiing  with  a 
«r'r  R-10 
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check  in  his  hat  similar  to  that  possessed  by  other  passengers  for 
Pine  Bluff.  It  was  shown  that  Steve  Evans  resided  there  and  had 
gone  to  Little  Rock  on  the  early  morning  train  with  the  inten- 
tiop  of  returning  home  that  night.  He  had  sufficient  money 
when  he  left  to  bear  his  expenses  to  Little  Rock  and  return. 
Hence,  if  the  testimony  of  Walker  and  Bell  is  to  be  beJieved,  it  may 
be  taken  as  established  that  Steve  Evans  was  a  passenger,  and 
was  in  the  negro  compartment  of  the  coach  at  the  water  cooler. 
drinking  water,  just  before  the  wreck.  Bell  says  he  saw  him 
standing  there  when  the  first  jar  was  felt;  that  he  then  turned 
his  head  away,  and  began  looking  to  his  own  safety.  It  is  not 
improbable,  then,  that  Evans  when  he  first  felt  the  jar  sprung 
through  the  door  with  the  intention  of  being  on  the  platform 
where  he  could  jump  if  he  thought  that  the  safer  course,  and 
that  he  was  thrown  from  there  tothe  place  where  he  was  found. 
Walker  testities  that  Evans  was  found  on  a  line  at  right  angle*; 
to  the  front  steps  of  the  negro  coach.  The  other  witnesse-; 
place  it  further  forward,  and  the  train  auditor  and  porter  testify 
positively  that  Evans  was  not  in  the  negro  coach  when  the  train 
began  to  leave  the  track.  The  jury  settled  this  conflict  in  the 
evidence  in  favor  of  the  plaintiff.  Counsel  for  defendant  insist 
that  the  physical  facts  show  that  the  verdict  is  not.  supported 
bv  any  substantial  evidence,  by  which  they  mean  that,  assuming 
all  the  matters  testified  to  by  plaintiff's  witnesses  to  be  true, 
Evans  could  not  have  been  lying  where  he  was  found.  We  do 
not  agree  with  them.  If  Evans  ran  out  of  the  front  door  of  the 
negro  coach  when  he  first  felt  the  train  begin  to  leave  the  track, 
it  is  possible,  if  not  probable,  that  he  would  have  been  thrown 
just  where  Walker  says  he  was  found.  The  jury  had  a  right  to 
base  their  verdict  not  only  upon  facts  known  and  seen  by  witnesses 
but  also  upon  such  inferences  as  reasonable  minds  might  deduce 
from  these  facts  and  circumstances. 

[II]  8.  It  is  urged  by  counsel  for  defendant  that  the  court 
erred  in  admitting  evidence  of  repairs  to  the  engine  wheels  after 
the  accident.  The  record  shows  that  plaintiff  was  permitted  to 
show  that  one  of  the  probable  causes  of  the  wreck  was  that  the 
flanges  on  the  wheels  of  the  engine  had  become  loo  much  worn. 
Testimony  was  introduced  tending  to  show  the  condition  of  the 
efjuiiiment  at  the  time  of  the  wreck,  but  al!  testimony  tending 
to  show  that  an>'  repairs  were  made  neccssar>-  bv  the  wreck 
was  expressly  withdrawn  from  the  consideration.  That  it  was 
proper  to  show  the  condition  of  the  flanges  at  the  time  of  the 
wreck,  see  St.  L.,  I.  ^L  &  S.  R.  Co.  v.  Freeman,  89  Ark.  327, 
llfi  S.  W.  678;  Bodcaw  Lumber  Co.  r.  Ford,  82  Ark.  BS?  102 
S.  W.  8%. 

[12]  9.  It  is  insisted  that  the  judgment  should  be  reversed  on 
account  of  improper  remarks  made  bv  the  coimsel  for  plaintiff 
during  the  taking  of  the  testimony  before  the  jury.    The  remarks 
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complained  of  were  made  under  the  followitig  circumstances. 
Counsel  for  plaintiff  introduced  a  witness  by  whom  they  thought 
they  could  prove  that  Steve  Evans  was  a  passenger  on  the  train 
the'  day  of  the  wreck  It  turned  out  that  the  evidence  of  the 
witness  was  hearsay,  and  all  of  it  was  excluded  from  the  jury 
except  his  statement  that  a  supposed  companion  of  Steve  Evans 
on  that  day  was  dead,  and  on  cross-examination  counsel  for 
defendant  asked  him:  "Did  you  ever  know  any  one  in  your  life 
who  is  now  dead,"  and,  upon  his  answering,  "Yes,  sir,"  counsel 
for  plaintiff  said :  "I  guess  he  knows  lots  of  people  the  Iron  Moun- 
tain has  killed."  We  do  not  think  the  remark  was  intended  as  a 
statement  of  a  fact  to  the  jury  to  influence  them  in  arriving  at 
a  verdict,  nor  that  it  was  so  considered  by  them.  The  jury  is 
presumed  to  have  been  composed  of  men  of  ordinary  experience 
in  the  affairs  of  hfe  and  doubtless  knew  that  men  are  frequently 
killed  b>'  trains,  and  also  knew  that  the  remarks  were  not  in- 
tended otherwise  than  as  playful  raillery. 
The  judgment  will  be  affinned. 


Ottinger  v.  Detroit  United  Ry. 

(Supreme  Court  of   Michigan,  June   3,  1911.) 

[131  N.  W.  Rep.  528.] 

Cairien — Injuries    to    PassengcTS — Premature    Start — Negligence.*' 

— Street  railway  companies  are  not  required  to  defer  starting  cars  un- 
til all  passengers  are  seated  unless  there  is  some  special  and  appar- 
fnt  reason  therefor. 

Carriers — Injuries  to  PaBsengcrs — Premature  Start— Ncgligence.t — 
Plaintig  boarded  a  street  ear.  and,  there  being  no  empty  seat,  stood 
holding  onto  a  seat.  A  passenger  moved  to  make  room  for  her,  and 
It  that  moment  the  brake  was  put  on  to  stop  the  car  at  a  switch, 
and  she  fell  forward  and  was  injured.  The  car  was  running  fast 
a*hen  the   brake   was   put   on,   though,   as   plaintiff  knew,   it   had   but 

•For  the  authorities  in  (his  series  on  the  subject  of  negligence  in 
-■tarting  street  car  while  passenger  is  attempting  to  hoard  car.  find 
seat,  or  alight,  -see  last  foot-note  of  Nolan  v.  Newton  St.  Ry  Co. 
iMass,),  38  R.  R.  R.  378.  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  378;  Orth  v. 
Saginaw  Valley  Traction  Co.  (Mich.),  37  R.  R.  R.  588,  60  Am.  & 
Enp.  R.  Cas.,  N.  S..  588. 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
ol  carriers  for  injuries  to  passengers  from  jerks  or  jolts  of  trains 
or  street  cars,  see  first  foot-note  of  St.  Louis,  etc,  Ry.  Co,  v.  Holmes 
iArk.),  38  R.  R,  R.  400,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  400;  foot- 
note of  St.  Louis,  etc.,  R.  Co.  v.  Cox  (Okla,),  37  R.  R.  R.  565,  60 
.\in.  i  Eng.  R.  Cas.,  N.  S.,  565. 
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alf  a  block  to  go  before  making  the  required  itop.    The  stop  made 
'as  sudden,  but  not  extraordinarily  so.     Held,  that  actionable  neg- 
gence  was  not  shown. 
Moore  and  Bird,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County ;  Joseph  W.  Donovan, 
udge. 

Action  by  Mabel  Ottinger  against  the  Detroit  United  Railway, 
udgment  for  defendaiit,  and  plaintiff  brings  error     Affirmed. 

Ar^ed  before  Ostrandeb,  C.  J.,  and  Hooker,  Moore,  Mc- 
UVAY,  Brooke,  Bird,  Blair,  and  Stone,  JJ. 

Lehman,  Riggs  &  Lehman  and  Proctor  K.  Owens,  for  appel- 
int. 

Corliss.  Leete  &  Joslyn  (Frederic  T.  Hanvard,  of  counsel), 
or  appellee. 

Hooker,  J.  The  plaintiff,  a  married  woman,  in  company  with 
nother  woman,  and  plaintiff's  husband,  boarded  one  of  defend- 
nt's  street  cars.  The  car  started  before  she  secured  a  seat :  the 
ar  being  well  filled  and  unoccupied  seats  few. 

[2)  She  caused  her  lady  friend,  a  guest,  to  take  the  first  va- 
ant  seat  she  came  to,  and  continued  forward  in  the  car.  As  she 
tood  holding  onto  a  seal,  a  passenger  moved  to  make  room  for 
er,  and  she  turned  to  sit  down.  At  that  moment  the  brake  was 
lUt  on  to  stop  the  car  at  a  switch,  and  she  fell  forward  and  was 
ijured.  She  .said  that  the  car  stopped  so  suddenly  that  her  hold 
n  the  seat  was  brnken,  and  she  was  thrown  forward  against  (lie 
orner  of  a  seat  that  she  was  holding,  becau.se  the  car  was  shak- 
ig  s()  that  she  could  not  balance  herself.  The  car  was  running 
ery  fast,  though,  as  bhe  knew,  it  had  but  half  a  block  to  run 
efore  making  the  required  stop.  She  testified  that  the  stop  was 
udden  without  slowing  down.  The  witnesses  agree  that  the  car 
/as  stopped  abruptly,  and  tliat  this  caused  her  to  fall.  The 
ircuit  judge  directed  ?  verdict  for  the  defendant  upon  the 
round  that  negligence  was  not  shown,  and  plaintiff  has  ap- 
ealed. 

Counsel  for  the  plaintiff  relv  upon  the  cases  of  Beattie  v.  Rail- 
way, 158  Mich.  243.  122  N.  W.  557,  and  Howell  z:  Railway,  136 
fich.  432,  99  \.  W.  406;  but  we  think  they  are  not  conclusive 
f  this  question.  The  former  related  to  the  starting  of  a  car  be- 
ore  the  pas.senger  was  upon  the  car,  the  latter  to  the  failure  of 
rakes  to  work. 

It  is  a  well-known  fact  that  steam  and  street  cars  are  not  so 
topped  that  the  standing  passengers  can  avoid  the  tendency  to 
all  "without  effort,  and  the  same  is  true  when  the  car  starts.  Not 
nly  is  the  making  of  lime  prohibitive  of  such  deliberate  start- 
ig  of  heavy  vehicles  ai=  to  avoid  this,  but  the  variation  in  the 
orking  of  brakes  prevents  absolute  uniformity  in  ■stopping. 
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[1]  The  general  rule  adopted  by  the  courts  is  that  street  rail- 
way companies  are  not  required  to  defer  starting  cars  until  all 
passengers  are  seated,  and  that  a  train  or  street  car  "may  be 
started  without  waiting  for  a  passenger  to  reach  a  seat  after  en- 
tering a  vehicle,  unles:i  there  is  some  special  and  apparent  rea<- 
son  to  the  contrary."  In  the  case  of  L.  &  N.  R,  R.  Co.  v.  Hale, 
102  Ky.  600,  44  S.  W.  213,  42  L.  R.  A.  293,  this  rule  was  ad- 
hered to  in  the  case  of  a  fleshy  woman,  incumbered  with  a  num- 
ber of  children,  when  she  had  an  escort  with  her.  For  the  rule 
IS  to  steam  cars,  see  Yamell  v.  K.  C,  etc.,  R.  Co.,  113  Mo.  570, 
31  S.  W.  1,  18  L.  R.  A.  599;  Louisville  &  N.  R.  Co.  v.  Hale,  102 
Ky.  600,  44  S.  W.  213,  42  L.  R.  A.  293. 

There  is  quite  as  much  justice  in  the  application  of  the  rule 
to  street  cars  which  are  usually  started  as  soon  as  the  passengers 
enter,  and  in  which,  for  the  want  of  seats,  choice,  or  other  rea- 
sons, passengers  frequently  ride  standing  in  the  car  or  on  the 
platform.  So  common  and  unavoidable  is  the  overcrowding  of 
street  cars  that  straps  are  usually  provided,  and,  if  these  cars 
could  not  lawfully  be  started  until  all  passengers  were  seated,  or 
if  acceleration  of  and  checking  speed  couid  not  be  prompt,  the 
efficiency  of  such  cars  would  be  seriously  impaired. 

In  Massachusetts  it  was  held  that  "a  street  car  company  owes 
no  duty  to  a  woman  passenger,  who  is  apparently  strong  and 
healthy,  to  wait  after  she  has  entered  the  body  of  the  car,  until 
she  is  seated,  before  giving  the  signal  to  start,  or  to  notify  that 
that  he  is  about  to  give  such  signal."  Weeks  v.  Boston  Elevated, 
190  Mass.  563,  77  N.  E.  654. 

In  Herbich  v.  N.  Jersey  St.  Ry.  Co.,  65  N.  J.  Law,  381,  47  Atl. 
■^27,  it  was  held  error  to  refuse  to  charge  that  the  starting  of  a 
car  before  a  passenger  is  seated  is  not  negligence.  This  was  in 
tbecase  of  injury  to  a  young  child  thrown  from  a  car  after  she 
*nd  her  mother  had  entered  it.  The  rule  was  applied  to  a  man 
70  years  old  and  weighing  220  pounds  who  was  injured  while 
passing  from  the  platform  to  a  seat.  Sharp  v.  N.  O.  City  R.  R., 
ni  La.  395,  35  South.  614,  100  Am.  St.  Rep.  488. 

The  evidence  indicates  that  the  plaintiff's  equilibrium  was  lost 
b>'  reason  of  the  sudden  slowing  of  the  car  for  its  stop.  There 
IS  no  evidence  that  justifies  the  belief  that  it  was  an  unusually 
sudden  stop,  or  that  there  was  any  reason  for  plaintiff's  falling, 
liut  her  momentum  which  naturally  impelled  her  forward  as  the 
Or  slowed  down,  and  that  happens  to  a  greater  or  less  degree 
c^'ery  time  a  car  is  stopped.  No  one  else  in  the  car  seems  to 
fiave  suffered  from  it.  In  case  of  necessity,  a  motorman  must 
stop  his  car  as  speedily  as  possible,  for  the  unforeseen  is  ever 
tpnfronting  him.  Sudden  stops  are  one  of  the  ordinary  condi- 
tions of  trolley  travel  and  are  to  be  expected  and  guarded  against 
V  the  passengers.  The  motorman  cannot  know  what  his  pas- 
s«igers  are  doing  and  whether  they  are  standing  or  walking  in 
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Ihe  car  or  not,  and  he  must  devote  his  attention  to  the  manage- 
ment of  his  car  in  the  ordinary  way. 

In  Quick  V.  Wyandotte  Ry.,  143  Mich.  443,  107  N'.  W.  10+. 
we  held  that  a  jerk  of  a  car  sufficient  to  throw  one  standing  on 
the  platforin  to  the  street  was  only  an  incident  to  the  ordinary 
running  of  electric  cars,  and  sustained  a  directed  verdict.  The 
same  should  be  said  of  this  stopping  of  the  car.  See,  also, 
Bradley  z:  Fort  W.  &  K.  Rv.,  94  Mich.  35,  53  N.  W.  915 ;  Etson 
V.  Railway  Co.,  110  Mich.  494,  68  N,  W.  298;  Schultz  -r.  M. 
U.  R.,  158  Mich.  666,  123  N.  \V.  594.  2/  L.  R.  A.  (\.  S.)  503; 
McCaiilev  v.  S.  S.  Rv.,  169  Mass.  301.  47  K.  E.  1006. 

In  Holland  V.  W.  E.  Ry..  155  Mass.  388.  29  K.  E.  622.  a  pas- 
senger was  thrown  from  a  car  by  its  up  and  down  motion.  The 
court  held  that  there  was  nothing  extraordinary  in  the  motion. 
although  it  was  so  marked  as  to  throw  another  passenger  against 
the  driver.  See,  also,  Stewart  v.  Providence  R.  R.,  146  Mass. 
605,  16  N.  E.  466. 

It  is  the  normal  condition,  in  rapidly  moving  cars,  that  it  is 
difficult  for  passengers  to  keep  their  feet,  especially  when  the 
cars  are  stopped  or  started.  In  the  language  of  McSherrv,  J., 
in  B.  &  Y.  Road  v.  Cason,  72  Md.  381,  20  Atl.  113:  "It  is  no- 
torious that  just  such  motions  as  the  appellee  described  are  of 
frequent  and  common  occurrence  in  the  running  of  street  cars. 
Judges  cannot  denude  themselves  of  the  knowledge  of  the  inci- 
dents of  railway  traveling  which  is  common  to  us  all." 

In  Faid  v.  N.  J.  S.  Ry.,70  N.  J.  Law,  795.  59  Atl.  148.  it  was 
said:  "The  controversy  was  therefore  narrowed  to  the  alleged 
negligent  conduct  of  the  motorman  in  releasing  his  brake  or  in 
turning  on  the  power,  or  both,  after  leaving  the  switch  where  the 
car  had  stopped.  Admitting  for  the  sake  of  the  discussion  that 
the  slowing  up  of  the  car  to  avoid  the  wagon  and  the  increase  of 
speed  after  clearing  the  obstruction  may  not  have  been  done 
skillfully,  it  by  no  means  follows  that  it  was  done  negligently. 
There  is  a  wide  difference  between  want  of  skill  and  negligence. 
In  order  to  resume  his  progress  after  slowing  up  and  avoiding 
the  wagon,  he  was  of  course  compelled  to  turn  on  his  power  and 
release  his  brakes,  the  effect  of  which  was  to  cause  the  plaintiff's 
witness,  who  was  standing,  to  swing  to  the  side  'a  little  bit'  or 
'fall  a  little  to  the  side."  No  court  certainly  of  this  state  has  yet 
declared  that  such  an  effect  justified  an  inference  of  negligence 
in  car  operation  against  the  carrier." 

There  is  nothing  in  this  case  to  show  any  negligence  on  the 
part  of  the  company,  or,  as  the  learned  circuit  Judge  said,  to 
treat  this  other  than  as  a  casualty  for  which  defendant  was  not 
to  blame. 

The  judgment  is  affirmed. 

OsTRANDES,  C.  J.,  and  McAlvay,  Brooke,  Blair,  and  Stone, 
JJ.,   concurred  with  Hooker,  J. 
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(Supreme  Court  of  N'orth  Carolina,  May  24,  1911.) 

f71  S.   E.  Rep.  323.] 

Cairicn— Injuries  to  Passengers — Misconduct  of  Trainmen — Com- 
plaint.— A  complaint  in  an  action  against  a  carrier,  which  alleges 
that  while  plaintiff  was  riding  peaceably  as  a  passenger  on  a  train 
itie  agents  of  the  carrier  willfully  and  maliciously  assaulted  him,  and 
committed  a  battery  on  him,  and  violently  ejected  him  from  the 
train,  and  caused  his  arrest  on  a  criminal  charge,  and  that  he  was 
discharged  and  the  prosecution  dismissed,  charges  a  single  continu- 
ing; ton.  for  which  the  carrier  is  liable. 

Corporations — Torts— Liability. — A  corporation  is  liable  for  the 
acti  of  its  servants  committed  while  engaged  in  the  business  of  the 
cotporaiion. 

Carriers — Passengers— Ejection — Grounds.* — A*  passenger  may,  by 
misconduct,  justify  his  ejection  from  the  train,  and  the  conductor 
need  not  wait  until  an  act  of  violence  has  been  committed  by  the 
passenger  before  ejecting  him,  but  he  may  anticipate  violent  con- 
duct when  the  condition  of  the  passenger  indicates  that  he  will  be- 
come offensive  to  the  other  passengers,  and  the  conductor  need  only 
QSf  reasonable  care  not  to  make  a  mistake. 

False  In^risonment — Liabilitj'  of  Carrier — Histreatment  of  Pas- 
ietigers.t — A  traveling  passenger  agent  of  a  carrier  who  assists  a 
conductor  in  running  an  excursion  train,  carrying  numerous  passen- 
gers, and  who  assumes  authority  in  managing  the  train,  acts  pre- 
snmably  within  the  scope  of  his  authority  with  the  consent  of  the 
carrier,  and  has  lawful  authority  to  cause  the  arrest  of  a  passenger 
on  proper  provocation,  and,  where  he  exercises  his  authority  wrong- 
fnlly  and  in  disregard  of  a  passenger's  rights,  the  carrier  is  liable. 

Appeal  from  Superior  Court,  McDowell  County ;  Lane,  Judge. 

Action  by  O.  C.  Berry  against  the  Carolina,  Clinchfield  &  Ohio 
Railway.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Aifimied. 

"(I)  Was  the  plaintiff  arrested  and  prosecuted  as  alleged  in 
the  complaint?    Ans.  Yes. 

"(2)  Was  the  same  done  without  probable  cause?    Ans.  Yes. 

"(3)  Was  the  satr.e  done  with  malice?    Ans.    Yes. 

'For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
nilroad  company  to  protect  its  passengers  against  their  fellow  pas- 
'tngers,  see  first  foot-note  of  Penny  v.  Atlantic  C.  L.  R.  Co.  (N. 
C).  3a  R.  R.  R.  535.  61  Am.  &  Eng.  R.  Cas..  N.  S.,  535. 

tSee  foot-note  of  St.  Louis,  etc..  Ry.  Co.  v.  Hudson  (Ark-).  37 
R-  R.  R.  788,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  first  foot-note  of 
Ballimore.  etc.,  R.  Co.  v.  Strube  (Md.),  37  R.  R.  R.  319,  flO  Am.  & 
4  Eng.  R.  Cas.,  N.  S.,  319. 
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"(4)  Was  the  act  of  the  agent  of  the  defendant  company  as 
lleged  in  the  complaint  done  willfully  or  wantonly  or  in  utter 
isregard  of  the  rights  of  the  plaintiff?    Ans.  Yes. 

"(5)    Has  the  criminal  action  terminated?    Ans.  Yes. 

"(6)  What  damage,  if  any,  has  plaintiff  sustained  thereby? 
.ns.  $850." 

From  the  judgment  rendered  the  defendant  appealed. 

J.  Norment  Pouell  and  Jos.  J.  McLaughlin,  for  appellant. 
John  Gary  Evans  and  Pless  &  Winhorm,  for  appellee. 

Brown,  J.  The  detendant  assigns  as  error:  (11  Overruling 
efendant's  demurrer  ore  temis  to  the  complaint.  (2)  Overrul- 
ig  defendants  motion  to  nonsuit  at  the  close  of  the  evidence, 

[I]  We  are  of  opinion  that  the  demurrer  was  properly  over- 
uled.  The  complaint  alleges  "that  at  or  near  the  station  of 
larion,  in  the  state  of  North  Carolina,  while  plaintiff  was  rid- 
ig  peaceably  as  a  passenger  on  said  train,  the  agents  of  the  de- 
endants  willfully,  wantonly,  carelessly,  maliciously,  negligently, 
nd  in  utter  disregard  of  the  rights  of  the  plaintiff  assaulted  the 
laintiff  and  committed  a  batten'  upon  his  person,  and  with 
iolence  and  a  strong  arm  ejected  the  plaintiff  from  its  car, 
('here  he  had  a  right  to  be,  and  caused  the  plaintiff  to  be  ar- 
ested  and  charged  as  a  criminal  before  a  justice  of  the  peace 
1  the  state  of  North  Carolina."  The  complaint  further  avers 
iiat  the  plaintiff  was  dischai^ed,  and  that  the  prosecution  has 
;rminated.  It  requires  no  citation  of  authority  to  prove  that  a 
ause  of  action  is  stated  by  those  words,  and  one  for  which,  if 
iistained,  the  plaintiff  may  recover  damages.  The  complaint 
ot  only  alleges  the  wrongful  ejection  of  plaintiff,  a  passenger, 
rom  defendant's  train,  but  that  it  was  done  willfully,  wantonly, 
nd  in  utter  disregard  of  plaintiff's  rights.  Holmes  v.  Railroad, 
4  N.  C.  324. 

The  error  of  the  learned  counsel  for  defendant  is  in  regarding 
lis  as  an  action  for  a  prosecution  solely  for  supposed  past  of- 
ense  as  was  the  case  in  Minter  ^'.  So.  Express  Co.,  153  N.  C. 
07.  69  S.  E.  497,  and  Daniel  v.  Railway,  136  N.  C.  517.  48  S. 
\-  816,  67  L.  R.  a.  455.  In  the  former  case  the  complaint  charged 
!iat  the  defendant's  night  watchman  swore  out  a  warrant  against 
lie  plaintiff  for  the  larceny  of  whisky  from  the  express  com- 
any.  The  complaint  was  held  to  be  demurrable,  in  the  absence 
f  an  allegation  that  the  express  company  authorized  or  ratified 
lie  act  of  the  night  watchman;  the  act  charged  not  being  within 
lie  general  scope  of  his  authority.  In  the  latter  case  the  cashier 
1  the  local  office  of  a  railroad  company  caused  the  arrest  of  a 
erson  whom  he  suspected  of  having  stolen  money  from  the 
ffice  of  the  company.  In  the  absence  of  proof  that  the  act  of 
lie  cashier  was  authorized  or  ratified  by  the  corporation,  it  was 
eld  that  the  plaintiff  could  not  recover.     The  difference   be- 
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twcen  those  cases  and  the  one  at  bar  is  obvious.  In  the  two 
former  the  sole  purpose  was  to  punish  the  ofEender  for  a  past 
unlawful  act  upon  his  part,  and  thus  to  vindicate  justice.  That 
was  no  part  of  the  agent's  business,  and  did  not  come  within 
even  an  inched  authority,  much  less  the  actual  scope  of  his 
agency.  "There  is  no  implied  authority  in  a  person  having  the 
custody  of  property  to  take  such  steps  as  he  thinks  fit  to 
ptinish  a  person  who  he  supposes  has  done  something 
with  reference  to  the  property  which  he  has  not  done.  The 
act  of  punishing  the  offender  is  not  anything  done  with  refer- 
ence to  the  property;  it  is  done  merely  for  the  purpose  of  vin- 
dicating justice.  And  in  this  respect  there  is  no  difference  be- 
tween a  railway  company,  which  is  a  corporation,  and  a'  private 
individual."  Allen  v.  Railroad,  L,.  R.  6  Q.  B.  65,  quoted  in 
Daniel  i".  Railroad,  supra.  In  this  case  we  have  a  very  different 
state  of  facts  stated  in  the  complaint  and  admitted  by  demurrer. 
The  tort  consists,  not  in  prosecuting  the  plaintiff  for  a  past  of- 
fense for  the  purpose  of  vindicating  justice,  but  in  having  him 
ill^lly  arrested,  while  a  passenger  on  defendant's  train  and  en- 
titled to  its  protection,  taken  from  the  car  and  delivered  into 
custody,  all  of  which  is  alleged  to  have  been  done  by  and  at  the 
instance  of  defendant's  agent.  The  series  of  acts  constituted  one 
continued  tort  for  which  the  defendant  is  responsible. 

[2]  It  is  well  settled  that  corporations  are  liable  for  the  acts 
of  their  servants  while  such  servants  are  engaged  in  the  business 
of  their  principals  in  the  same  manner  and  to  the  same  extent 
that  individuals  are  liable  under  like  circumstances.  Bank  v. 
Graham,  100  U.  S.  699,  25  L.  Ed.  750.  As  to  whether  the  arrest 
and  ejection  of  the  plaintiff  was  actually  within  the  scope  of 
Mandell's  authority  can  best  be  considered  in  passing  on  the 
motion  to  nonsuit  as  the  agency  is  alleged  and,  of  course,  ad- 
mitted by  demurrer.  We  are  of  opinion  that  the  motion  to  non- 
suit \i-as  properly  overruled.  The  entire  evidence  was  introduced 
!n-  the  plaintiff,  the  defendant  offering  none,  and  tends  to  prove 
these  facts.  There  was  an  excursion  train  operated  on  December 
38,  1909.  from  Spartanbtirg,  S.  C,  beyond  Spruce  Pine,  N.  C, 
on  defendant's  road.  Plaintiff,  being  a  passenger  thereon,  was 
arrested  in  this  state  by  two  police  officers  of  Spartanburg,  who 
were  on  the  train,  at  the  direction  and  command  of  Chas.  T. 
Mandell,  the  travehng  passenger  agent  of  the  defendant,  re- 
Wn-eii  from  the  train  and  delivered  into  the  custody  of  a  con- 
siablp  and  justice  of  the  peace  at  Spruce  Pine,  when  a  warrant 
wa"!  issued  at  instance  of  Mandell.  The  plaintiff  was  taken 
utuler  arrest  to  Marion,  in  McDowell  county.  Mandell  accom- 
pani-ine  the  officer,  and  tried  by  the  justice  of  the  peace  and 
diKharred.  The  evidence  shows  that  Mandell  prosecuted  the 
■^M  insisted  on  plaintiff's  being  imprisoned  without  bail.  The 
niotion  to  nonsuit  brings  up  two  inquiries:     Was  the  plaintiff 
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ongfully  arrested,  removed  from  the  train,  and  prosecuted: 
so,  is  the  defendant  liable  for  Mandell's  acts? 
[3]   That  a  passenger  may  forfeit  his  rights  as  such   by  hi; 
sconduct,  and  that  he  may  be  lawfully  ejected  from  the  trair 

that  account  by  the  carrier,  is  undeniable.  The  conductoi 
responsible  for  his  train,  and  it  is  not  only  his  right,  but  his 
ty,  to  eject  a  drunken  or  disorderly  passenger.  In  doing  this 
:  conductor  is  necessarily  bound  to  act  upon  appearances,  and 

that  the  law  requires  is  that  he  shall  use  reasonable  care  ami 
ition  not  to  make  a  mistake.  The  conductor  is  not  obliged  to 
it  until  some  act  of  violence  has  been  committed  by  the  pas- 
iger  before  exerting  his  authority.  He  may  anticipate  violent 
i  offensive  conduct  when  the  condition  of  the  passenger  is 
:h  as  to  indicate  that  he  will  become  offensive  to  other  passen- 
■s.  2  Hutchinson  on  Carriers  {3d  Ed.)  §  978.  The  answer 
;rs  that  the  plaintiff  was  arrested  in  his  car  because  of  his 
ilent  threats  and  participation  in  an  affray  on  the  train  which 
iulted  in  the  serious  wounding  of  one  of  the  participants, 
hile  there  is  evidence  of  a  fight  in  one  of  the  cars,  there  is  no 
dence  that  the  plaintiff  participated  in  it.  We  find  nothing 
atever  in  the  record  which  justifies  or  even  excuses  the  arrest 
i  prosecution  of  the  plaintiff.  From  the  plaintiff's  evidence 
i  the  other  testimony  offered  by  him,  it  is  manifest  that  Man- 
1  (who  was  not  examined)  acted  with  precipitation,  violence, 
i  an  entire  disregard  of  plaintiff's  rights.  In  fact,  it  is  not 
itended  in  defendant's  brief  or  upon  the  argument  that  the 
est,  expulsion,  and  prosecution  of  plaintiff  is  justified  by  any 
dence  in  the  record,  but  defendant's  counsel  rest  their  defense 
rlusively  upon  the  contention  that  the  defendant  is  not  liable 
■  Mandell's  acts. 

[4]  We  are  of  opinion  that  such  contention  tannot  be  sus- 
ned.  The  evidence  discloses  that  this  was  a  large  excursion 
in  carrying  many  passengers;  that  Mandell,  admitted  to  be 
:  traveling  passenger  agent  of  defendant,  was  on  the  train; 
it  he  was  assisting  the  conductor  to  manage  the  train,  which 
dently  needed  more  than  one  person  to  conduct  it  properly. 
e  attitude  of  the  conductor  and  all  on  the  train  towards  Man- 
I  shows  that  his  authority  was  supreme  and  extended  through- 
t  the  train.  As  Mandell,  the  passenger  agent  of  defendant,  was 
uming  this  authority  openly  on  the  train,  it  must  be  presumed 

have  been  within  the  scope  of  his  temporary  authority  and 
:h  defendant's  consent,  especially  when  the  defendant  offers 

evidence  to  the  contrary.  When  Mandell  ordered  the  arrest 
1  expulsion  of  defendant  from  the  train,  and  followed  it  up  by 
ivering  plaintiff  into  the  custody  of  the  law  and  pro.^culiiig 
n,  he  committed  a  tort  for  which  the  defendant  is  liable, 
e  prosecution  was  not  for  a  past  offense  which  plaintiff  had 
nmitted.  as  in  the  cases  we  have  quoted,  but  it  was  a  continua- 
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tion  of  the  same  tort  committed  by  Mandell  when  he  ordered  the 
arrest  on  the  train.  As  he  had  the  legal  authority  to  order  the 
arrest  of  plaintiff  upon  proper  piovocation,  the  act  was  within 
the  scope  of  his  general  authority,  and,  if  he  exercised  such 
authority  wrongfully,  wantonly,  and  with  utter  disregard  of 
plaintiff's  rights,  as  is  alleged  in  the  complaint  and  found  hy  the 
jur>\  the  defendant  is  liable  for  his  conduct.  The  act  was  com- 
mitted in  the  course  of  Mandell's  employment  at  the  time,  in 
furtherance  of  the  defendant's  business,  and  was  apparently 
within  the  scope  of  his  authority.  The  principle  laid  down  in 
the  Daniels  and  Minter  Cases  has  no  application  to  the  facts  of 
this  case.  It  falls  rather  within  the  principle  laid  down  in  Jack- 
v,n  r.  Telegraph  Co.,  139  N.  C.  354,  51  S.  E.  1015,  70  L.  R.  A. 
^38:  Marlowe  v.  Bland.  154  K.  C.  — ,  69  S.  E.  752;  Hussev  v. 
Railroad.  98  \.  C.  34.  3  S.  E.  923,  2  Am.  St.  Rep.  312 ;  Railroad 
r.  Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146. 
\o  error.  " 


Morarity  v.  Durham  Traction  Co. 

(Supreme  Court  of  North  Carolina,  April  12,  ISll.) 

[70  S.  E.   Rep.  938.1 

Carriers — Injuries  to  Passengers  —  Prenutnre  Start  —  AssistinE 
PuMDgets  to  AUgbt.* — In  an  action  for  injuries  to  a  female  pas- 
senger while  alighting  from  a  street  car  at  a  place  where  the  ground 
*»s  steep  and  sloping,  and  below  the  ordinary  distance  from  the 
running  board,  whether  it  was  the  duty  of  defendant's  conductor  to 
assist  plaintiff  to  alight  was  a  question  for  the  jury. 

Cuiiera  —  Pusengers  —  Aligbting  from  Car  —  Duty  to  Assist.* — 
^^1le^e  a  passenger's  age  and  infirmity  is  apparent  from  her  appear- 
anee,  it  is  the  duty  of  the  carrier's  servants  to  assist  her  in  alight- 
ing from  or  boarding  the  train,  if  such  assistance  is  reasonably  nec- 
tssary  for  safety. 

-Appeal  from  Superior  Court,  Durham  County ;  Lyon,  Judge. 

Action  by  Mrs.  Sarah  Morarity  against  the  Durham  Trac- 
tion Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
.Affirmed. 

Foushee  &  Foushee,  for  appellant. 

A,  M.  Moore  and  Bryant  &  Brogden,  for  appellee. 

'Sec  first  foot-note  of  Central  of  Ga.  Ry.  Co.  v.  Madden  (Ga  ),  38 
R.  R.  R.  S16,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  first  foot-note  of 
Louisville,  etc.,  R.  Co.  v.  Lee  (Ky.),  38  R.  R.  R.  585.  61  Am.  8t  Eng. 
R.  Cas..  N.  S..  S65. 
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Clark,  C.  J.  This  is  an  action  for  injuries  sustained  i: 
getting  off  a  street  car.  The  car  was  an  ordinary  summer  ca 
with  seats  running  across  with  handholds  at  either  end  of  th 
seats.  The  evidence  on  both  sides  is  that  the  car  had  come  to  ; 
full  stop,  that  the  distance  from  the  floor  of  the  car  to  the  run 
ning  board  was  17  inches,  and  from  the  running  board  to  thi 
ground  was  25  inches,  that  the  car  stopped  at  a  regular  stopping 
place,  and  that  the  ground  sloped  at  that  place  something  ovei 
nine  inches.  The  plaintiff  was  a  female  58  years  of  age.  Hei 
allegation  is  that  the  car  moved  while  she  was  in  the  act  of  get- 
ting off  and  before  she  had  time  to  reach  the  ground,  giving  2 
sudden  plunge  or  jerk  which  caused  h«  to  lose  her  balance  and 
fall,  whereby  she  sustained  serious  injuries.  The  defendant  con- 
tended that  the  plantiff  stumbled  after  she  left  the  car  by  reason 
of  some  inequality  in  the  ground,  for  which  the  defendant  was 
not  responsible. 

The  judge  charged  the  jury  that,  if  they  found  from  the  greater 
weight  of  the  evidence  that  when  the  car  stopped  and  while 
the  plaintiff  was  in  the  act  of  alighting  therefrom,  with  one  foot 
on  the  running  board  and  the  other  in  the  act  of  descending  to  the 
ground,  the  car  was  suddenly  started  and  jerked,  whereby  she  was 
thrown  to  the  ground,  the  defendant  was  guilty  of  negligence, 
and  the  jury  should  find  the  fourth  issue  "Yes."  But  that  if 
the  jury  should  find  from  the  evidence  that  if  the  car  was  stand- 
ing still,  and  did  not  move  while  she  was  in  the  act  of  getting 
off  the  car,  but  that  while  the  plaintiff  was  walking  off  from  the 
car  she  stumbled  and  fell  and  hurt  herself,  the  defendant  would 
not  be  responsible  for  that,  and  the  jury  should  answer  the  fourth 
issue  "N'o." 

While  there  are  a  good  many  exceptions,  the  above  instruction 
states  the  real  controversy,  which  is  almost  entirely  one  of  fact 
for  the  jury,  and  the  case  was  submitted  by  the  judge,  with  in- 
structions as  to  the  law  under  the  well-settled  principles  of 
negligence  applicable  in  such  cases.  It  is  unnecessary  to  discuss 
them  in  this  case,  as  they  have  so  repeatedly  been  decided  by 
the  court. 

The  defendant  relies,  however,  much  upon  the  following  in- 
struction by  the  court :  "That  if  the  jury  find  by  the  greater  weight 
of  the  evidence,  the  burden  being  upon  the  plaintitf,  that  the  car 
wa.s  of  such  height  and  the  running  board  was  such  a  distance 
from  the  ground  that  an  ordinarily  prudent  man,  under  the  cir- 
cumstances of  the  situation,  would  not  have  had  such  a  car  stop 
at  such  a  place,  and  if  the  jury  should  find  that  the  height  of 
the  car  and  the  distance  from  the  running  board  to  the  ground 
and  place  where  the  car  stopped  was  in  such  condition  that  a . 
reasonably  prudent  man  would  not  have  permitted  the  plaintiff 
to  have  gotten  off  the  car  without  assistance,  then  it  was  the 
duty  of  the  defendant,  by  its  condutor,  to  assist  her  in  getting  off 
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and  that  if  he  failed  to  do  so  under  the  circumstances  his  failure 
was  negligence,  as  the  court  has  defined  negligence  to  be."  In 
this  wc  find  no  error.  There  was  evidence  that  the  plaintiff  was 
58  years  old,  and,  on  the  other  hand,  there  was  evidence  that 
she  had  walked  three  miles  that  morning,  tending  to  show  that 
she  was  still  vigorous.  Whether,  in  view  of  all  the  evidence,  a 
reasonably  prudent  man  would  have  allowed  the  plaintiff,  in- 
cumbered with  the  skirts  of  her  sex,  to  get  off  a  car  of  that 
height  without  assistance,  at  a  place  where  the  ground  was  steeply 
sloping,  was  a  matter  of  fact  for  the  jury,  which  was  properly 
left  to  them.  The  conductor  testified  that  the  plaintiff  seemed 
"old  and  clumsy."  [1]  Whether  under  all  the  circumstances  it 
was  negligence  in  him  not  to  render  her  assistance  was  a  matter 
to  be  determined  by  the  jury  from  the  evidence,  using  their  knowl- 
edge acquired  by  their  observation  in  the  ordinary  affairs  of  life. 
This  is  called  "ordinary  common  sense,"  and  is  one  of  the  strong 
points  which  recommends'  the  jury  system  for  the  determination 
of  disputed  matters  of  fact. 

The  plaintiff's  hip  was  broken,  and  there  was  testimony  that 
<he  was  otherwise  injured.  The  day  after  she  was  hurt,  and 
while  she  was  in  bed  suffering  from  the  injury,  the  defendant 
procured  from  her  a  release  in  consideration  of  the  sum  of  $10 
in  cash.  S15  in  doctor's  bill,  and  $13.65  for  drug  bill.  The  plain- 
tilT  testified  that  she  was  under  the  influence  of  drugs  and  suffer- 
ing from  pain,  and  does  not  remember  giving  the  receipt.  The 
jury  find  that  51,000  was  a  fair  compensation  for  her  injuries, 
rpon  all  the  evidence  and  under  a  correct  charge  from  the  court, 
the  JHr\-  find  upon  an  issue  submitted  that  the  plaintiff,  at  the 
lime  of  the  execution  of  the  said  release,  did  not  have  sufficient 
mental  capacity  to  understand  its  nature  and  effect. 

The  exceptions  in  the  case  present  mostly  questions  which 
have  been  so  often  passed  upon  by  the  court  that  they  do  not  re- 
miire  further  elaboration.  The  chief  point  presented  is  that 
first  discussed  above,  as  to  which  Moore  on  Carriers,  682,  says : 
"A  railroad  company,  having  provided  suitable  and  safe  means 
tor  entering  and  alighting,  and  having  stopped  its  train  in  the 
proper  position,  is  under  no  obligation  to  furnish  some  one  to 
lid  passengers  generally  in  getting  on  board  or  alighting  from  its 
cars.  [2]  In  the  case  of  infirm  persons,  however,  whose  age  and 
infirmity  are  apparent  from  their  appearance,  it  is  the  duty  of 
the  carrier's  servants  to  assist  them  in  alighting  from  or  board- 
ing a  train,  if  such  assistance  is  necessary  for  their  safety.  And 
iherc  a  train  stops  at  a  place  where  passengers  cannot  alight 
M'ithoat  diPficultv,  they  are  bound  to  assist  them."  Again  he  says : 
"Ordinarily,  whether  or  not  assistance  should  have  been  ren- 
flered  by  the  carrier's  employees  to  a  passenger  in  a  given  instance 
i'aoiiestion  for  the  jurv,  under  the  circumstances  in  the  case." 

In  Railroad  v.  Miller, '79  Tex.  78.  15  S.  W.  264,  11  L.  R.  A. 
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396,  23  Am.  St.  Rq>.  315,  the  court  sustained  the  following 
instruction:  "Whether  or  not  the  faiUire  to  assist  Mrs.  Miller 
in  getting  off  the  train  on  the  part  of  the  persons  in  charge  of 
Said  train  was  a  want  of  that  measure  of  care  which  the  em- 
ployees of  the  defendant  owed  to  her  as  a  passenger,  >'ou  will 
determine  from  all  the  circumstances,  taking  into  consideration 
the  failure  in  her  part  to  ask  for  assistance."  This  is  substantially 
the  charge  given  bv  the  court  in  this  case.  In  Hinshaw  v.  Rail- 
road, 118  N.  C.  1053-1055,  24  S.  E.  426,  discussing  injury  to 
a  passenger  in  alighting  from  a  car,  it  was  held  that  such  matters 
should  be  submitted  to  the  jury.  In  the  present  case  the  con- 
ductor testified  that  the  plaintiff  "seemed  to  be  old  and  chimsy," 
the  car  was  quite  high  from  the  ground  which  was  steep  and 
sloping  at  that  point,  and  she  had  notified  the  conductor  of  her 
wish  to  alight  at  that  point.  Whether  it  was  negligence  in  him 
to  permit  her  to  alight  without  assistance,  and  whether  such 
negligence  was  one  of  the  causes  of  the  injury,  were  matters 
properly  submitted  for  detennination  by  the  jury. 

Upon  consideration  of  all  the  exceptions,  we  find  no  error. 


Ai'LD  V.  Southern  Ry.  Co. 

(Supreme  Court   of   Georgia.   May   10,  1911.) 

171  S.  E.   Rep.  426.] 

Carriers — Injuries  to  Passengers — Negligence— Contribntorjr  Neg- 
ligence.'— The  act  of  crossing  from  one  car  platform  to  another 
on  a  moving  train  is  not  per  se  negligence,  in  the  absence  of  a 
rule  or  notice  warning  the  passengers  from  such  act.  A  passenger 
who  undertakes  to  go  from  one  car  to  another  while  the  train  is  in 
motion  assumes  only  the  risk  incident  to  such  undertaking  in  the 
ordinary  operation  of  the  train;  and  if  such  passenger  is  injured  by 
being  thrown  from  the  platform  by  a  sudden  jerk,  questions  of  neg- 
ligence of  the  defendant  in  causing  the  injury  and  of  the  passen- 
ger's contributory  negligence  are  for  the  jury. 

CarrierB — Injuries  to  Pasaenger — Passing  from  One  Car  to  An- 
other.— In  a  suit  against  a  carrier  for  an  injury  to  a  passenger  from 
being  precipitated  from  a  moving  train  while  crossing  from  one 
coach  to  another,  testimony  of  a  known  usage  or  custom  of  passen- 
gers to  cross  is  competent  evidence,  not  to  justify  or  excuse  the 
passenger  from  attempting  to  cross  when  it  would  be  an  obviously 
hazardous  act,  but  as  illustrating  the  character  and  nature  of  the  act 

ies  on  the  question  whether  it  is 

ssenger    to   pass   from    one   car   to 

_         _  _      _       _       _  ;  first  foot-note  of  St.  Louis,  etc., 

Ry.  Co.  V,  Pollock  {Ark.}.  34  R.  R.  R.  340.  57  Am.  &  Eng.  R  Cas., 
N.  S.,  340:  fourth  head-note  of  St.  Louis,  etc,  Ry.  Co.  V.  Oliver 
(Ark.).  34  R.  R.  R.  191,  57  Am.  &  Eng.  R.  Cas     
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as  bearing   on    the    passenger's   alleged   contributory    negligence    in 
crossing. 

Evidence — Opinion  Evidence. — If  data  supplied  by  a  witness  can 

be  placed  before  the  jury  in  such  a  way  that  they  may  draw  the  in- 

ftrence  as  well  as  the  witness,  it  is  superfluous  to  add  by  way  of 

lestimony  the  inference  which  the  jury  may  well  draw  for  themselves. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Gjurt,  De  Kalb  County;  E.  J.  Reagan, 
Judge. 

Action  by  W.  N.  Auld,  administrator  of  Eliza  Auld,  against 
the  Southern  Railway  Company.  Judgment  for  defendant,  and 
pbintifT  brings  error.    Reversed. 

Burton  Smith,  for  plaintiff  in  error. 

McDaniel,  Alston  &  Black,  for  defendant  in  error. 

Ev.\NS,  P.  J.  W.  N.  Auld,  administrator  of  Mrs.  Eliza  Auld, 
brought  suit,  in  the  superior  court  of  De  Kalb  county,  against 
the  Southern  Railway  Company,  to  recover  damages  for  the 
alleged  wrongful  death  of  the  plaintiff's  intestate.  The  injury 
resulting  in  Mrs.  Auld's  death  occurred  in  the  state  of  South 
Carolina,  and  the  action  was  in  virtue  of  a  South  Carolina  statute 
authorizing  suit  by  an  administrator.  The  plaintiff  was  non- 
suited. 

The  substance  of  the  evidence  was  that  Mrs.  Auld,  a  married 
woman,  44  years  of  age,  the  mother  of  seven  children,  on  the 
day  previous  to  her  death  had  been  discharged  from  a  sanitarium, 
and  was  returning  to  her  home  in  company  with  her  husband 
and  brother.  She  had  been  in  failing  health  for  two  or  three 
years  before  being  sent  to  the  sanitarium.  She  was  despond- 
ent, morose,  and  gloomy.  At  the  time  of  her  inquir\^  her  mental 
and  physical  health  was  a  great  deal  better  than  it  had  been.  Her 
partv  boarded  the  cars  of  the  defendant  at  Toccoa,  Ga.  The 
panicular  coach  in  which  she  entered  was  vestibuled.  The 
coach  in  the  rear  was  not  vestibuled.  The  train  was  about  two 
hours  behind  time.  The  country  traversed  by  the  defendant's 
road  was  mountainous.  The  train  was  running  fast,  trying  to 
ratch  up  the  lost  time.  A  passenger  testified  that  the  husband 
and  brother  were  in  the  rear  coach ;  that  he  observed  her  leave 
her  seat,  and  go  to  the  rear  of  the  car,  and  pass  through  the 
door.  *  *  •  As  she  left  the  door  there  was  a  sudden 
plunge  or  jerk  of  the  train,  and  we  all  had  to  hold  our  seats, 
just  at  the  point  she  was  thrown  from  the  train."  She  was 
found  hin^  near  the  track  in  an  unconscious  condition,  and  died 
from  her  injuries.  One  of  the  plaintiff's  witnesses  testified  that 
"Ihe  train  was  about  two  hours  late  that  night."  and  in  the  ab- 
^nice  of  anv  other  testimony  on  the  subject  we  infer  that  the  in- 
juiy  occurred  at  night. 
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[1]  1.  It  is  not  negligence  as  matter  of  law  for  a  passengei 
to  pass  from  one  coach  to  another  while  the  train  is  in  motion 
Whether  or  not  a  passenger  is  negligent  in  so  doing  depends 
upon  the  facts  and  circumstances  of  the  particular  case 
Cotchett  V.  S.  &  T.  Ry.  Co.,  84  Ga.  687,  11  S.  E.  553;  A.  S.  Ry 
Co.  V.  Snider,  118  Ga.  146,  44  S.  E.  1105.  Some  early  cases  maj 
be  found  in  other  jurisdictions  in  which  it  is  said  that  a  passen- 
ger's attempt  to  cross  the  platforms  between  the  coaches  while 
the  train  was  running  was  a  negligent  act.  The  later  cases  are 
harmonious  that  it  is  not  per  se  negligence  for  a  passenger  tc 
go  from  one  coach  to  another  while  the  train  is  in  motion.  The 
modern  view  results  from  the  great  improvement  in  construct- 
ing cars,  and  the  tacit  or  implied  invitation  by  railroad  compa- 
nies in  the  make-up  of  the  trains,  including  a  smoking  car,  a 
dining  car,  and  other  coaches,  that  the  passenger  may  pass  from 
one  to  the  other  for  his  comfort  or  convenience.  A  passenger 
who  undertakes  to  pass  from  one  coach  to  another  while  the 
train  is  running  assumes  the  risk  of  injury  caused  by  the  ordi- 
nary movements  of  the  train.  If  he  is  injured  in  his  eflFort  to 
go  from  one  car  to  another,  and  the  railway  company  is  not 
guilty  of  negligence  proximately  causing  the  injury,  the  passen- 
ger cannot  recover.  Hicks  r.  Ga.  So.  8  Fla.  Ry.  Co.,  108  Ga.  304. 
32  S.  E.  880.  Or,  if  the  railway  company  is  negligent,  and  the 
plaintiff  could  have  avoided  the  consequences  thereof  by  the  use 
of  ordinary  care  and  diligence,  he  cannot  recover.  Blilch  f. 
Central  R.'Co.,  76  Ga,  333;  So.  Ry.  Co.  v.  Strickland,  130  Ga. 
779,  61  S.  E.  826.  The  circumstances  attending  the  injury  to 
the  plaintiff's  intestate,  as  developed  on  the  trial,  were  sufficient 
to  make  a  prima  facie  case  against  the  carrier,  and  the  burden 
was  upon  it  to  overcome  the  imputation  of  neghgence  or  to 
show  the  passenger's  contributory  negligence.  It  appeared  from 
the  testimony  that  the  train  was  behind  time  and  running  fast 
to  catch  up  the  lost  time,  and  that  it  gave  a  sudden  plunge  am' 
jerk  as  Mrs.  Auld  passed  to  the  platform.  These  facts  are  not 
conclusive  that  Mrs.  Aiild  was  thrown  or  fell  from  the  train 
by  a  jerk  usual  and  incident  to  the  ordinary  operation  of  the 
train.  Under  the  rule  jnst  stated,  it  was  a  question  for  the  jury 
to  determine  whether  the  defendant  was  negligent  in  the  opera- 
tion of  the  train,  and  whether  under  all  the  circumstances  the 
plaintiff's  intestate  was  guilty  of  such  negligence  in  undertaking 
to  pass  from  one  coach  to  another  as  would  defeat  a  recoverv. 
Branan  v.  So.  Ry.  Co.,  135  Ga.  24,  68  S.  E,  793, 

[2]  2.  A  witness  was  examined  by  interrogatories.  He  wa^ 
asked:  "If  you  say  anything  about  her  moving  from  one  place 
to  another,  state  how  and  where  she  moved.  State  whether  or 
not  there  was  any  custom  with  reference  to  moving.  If  so, 
what  was  the  custom?  .Answer  fully."  To  which  he  replied: 
"I  .saw  her   get  up  and  start   back  through  the  car,   and  as  she 
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passed  the  door  I  did  not  see  her  any  more.  It  is  the  custom  of 
passengers  to  go  from  one  car  to  another  whenever  they  want 
to.  and  go  to  the  toilet  whenever  they  want  to  go."  The  court 
excluded  the  following  part  of  the  answer:  "It  is  the  custom 
of  passengers  to  go  from  one  car  to  another  whenever  they  want 
to.  and  to  go  to  the  toilet  whenever  they  want  to  go."  We  do  not 
think  that  the  question  was  too  indefinite  to  apprise  the  defend- 
ani  of  an  effort  to  prove  a  custom  or  usage  among  the  passen- 
gers to  go  from  one  car  to  another  of  a  moving  train.  It  is 
competent  to  show  a  known  usage  or  custom  of  passengers  to 
pass  from  one  car  to  another  while  in  motion,  not  so  much  as 
an  act  of  license  by  the  defendant,  but  as  explanatory  of  the 
rjstom  and  usage  of  passengers  on  moving  trains.  If  passen- 
gers commonly  go  from  one  car  to  another,  the  very  common- 
ness of  the  custom  tends  to  show  that  it  is  known  to  the  defend- 
ant. Of  course,  no  custom  to  do  an  obviously  dangerous  act 
mil  excuse  contributory  negligence ;  but,  as  we  have  seen,  this 
court  cannot  say  as  matter  of  law  that  it  is  negligence  to  go 
from  one  car  to  another. 

[3|  3.  The  court  refused  to  allow  a  witness  to  testify  that, 
irnm  certain  facts  which  he  enumerated,  it  was  his  opinion  that 
thejeric  of  the  car  threw  Mrs.  Auld  from  the  train.  There  was 
no  error  in  this.  The  jury  were  as  competent  to  draw  the  de- 
duction from  the  facts  as  the  witness.  Taylor  v.  State,  135  Ga. 
f<ll.  70  S.  E.  237. 

Judgment  reversed.    All  the  Justices  concur. 


Doughitt  v.  LomsviLLE  &  N.  R.  Co. 

(Supreme  Court  of  Georgia,    May  13,   1911.) 

(71  S.   E.   Rep.  470.] 

Caniert — Presnmptiong  —  Negligence  —  Injury  to  Passenger.*  — 
t^'pon  proof  of  injury  to  a.  passenger  of  a  railroad  company  by  the 
wnning  of  its  locomotives,  cars,  or  other  machinery,  or  by  any  per- 

"For  the  authorities  In  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  fact  that  a  passenger  is  injured, 
w  fiwt-note  of  Minneapolis  St.  Ry.  Co.  v.  Odegaard  (C.  C.  A.),  38 
ft-  R.  R.  4ET,  61  Am.  &  Eng,  R.  Cas.,  N.  S.,  437;  Sherman  v.  South- 
m  Pac.  Co.  (Nev.),  38  R.  R.  R.  407,  61  Am.  &  Eng.  R,  Cas.,  N. 
S-  407;  first  foot-note  of  Nolan  v.  Newton  St.  Ry.  Co.  (Mass.),  38 
R.  R.  R.  378,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  378;  second  foot-note  of 
Knucky  j».  Butte  Elect.  Ry,  Co.  (Mont.),  37  R.  R.  R,  757.  60  Am.  & 
Eng.  R.  Caa.,  N.  S.,  757;  foot-note  of  Reems  v.  New  Orleans,  etc., 
*  Co.  (La.),  37  R.  R.  R.  570,  so  Am.  &  Eng,  R.  Cas.,  N.  S.,  S70; 
first  foot-note  of  Eaton  v.  New  York  Cent.,  etc,  R.  Co.  (N.  Y.), 
^'  R.  R.  R.  252,  60  Am.  &  Eng.  R.  Cas,,  N.  S.,  252;  first  foot-note  of 
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son  in  its  employment  and  service,  the  law  raises  a  presumption  tha 
the  injury  was  caused  by  the  negligence  of  the  company. 

(a)  Where  an  injury  to  a  passenger  is  proved  to  have  been  thu 
caused,  this  presumption  will  not  be  rebutted  by  the  company  show 
ing  that  it  exercised  only  ordinary  care  and  diligence,  as  railroai 
companies  are  bound  to  use  extraordinary  care  and  diligence  foi 
the  safety  of  passengers.  East  Tennessee,  Va.  &  Ga.  Ry.  Co.  r 
Miller.  95  Ga.  738,  22  S.  E.  660. 

Camera — PresumptionB — Negligence  of  Railroad  Conqtany — Injuij 
to  Pasaenger — "Reasonable  Care  and  Diligence"! — This  was  an  ac- 
tion for  damages  against  a  railroad  company  for  injuries  sustained 
by  the  plaintiff,  while  a  passenger  of  the  company,  because  of  neg- 
ligence of  the  company  in  the  running  of  its  train,  and  there  was  evi- 
dence sufficient  to  authorize  the  jury  to  find  that  the  plaintiff  was 
thus   injured.     Held: 

(a)  It  was  not  error  to  charge  Civil  Code  1910,  §  2760,  providing: 
"A  railroad  company  shall  be  liable  for  any  damage  done  to  persons, 
stock  or  other  property  by  the  running  of  the  locomotives,  or  cars, 
or  other  machinery  of  such  company,  or  for  damage  by  any  per- 
son^in  the  employment  and  service  of  such  company,  unless  ihe 
company  shall  make  it  appear  that  their  agents  have  exercised  al! 
ordinary'  and  reasonable  care  and  diligence,  the  presumption  in  all 
cases  being  against  the  company." 

(b)  Afier  giving  in  charge  this  section,  the  court  in  immediate 
connection  therewith  charged  as  follows:  "The  definition  of  ordi- 
nary care  'is  just  that  care  which  every  prudent  man  would  have  ex- 
Central  of  Georgia  Ry.  Co.  v.  Brown  (Ala.).  37  R.  R.  R.  197.  60 
Am.  &  Eng.  R.  Cas.,  N.  S.,  197;  foot-note  of  O'Callaghan  i'.  Dell- 
wood  Park  Co.  (111.),  37  R.  R.  R.  182,  80  Am.  &  Eng.  R.  Cas.,  N-  S-. 
182.  _ 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal 
of  the  presumption  of  negligence  arising  from  the  fact  that  a  passen- 
ger is  injured,  see  second  fool-note  of  Roanoke,  etc.,  Elect.  Co.  >'■ 
Sterrett  (Va.),  37  R.  R.  R.  749,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  749: 
last  foot-note  of  Gay  v.  Milwaukee  Elect.  Ry.  &.  L.  Co.  (Wis.),  34 
R.  R.  R.  1,  57  Am-  &  Eng.  R.  Cas.,  N.  S.,  1. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  passengers,  see  last  toot-note  of  St.  Louis,  etc.,  Ry.  Co.  t'- 
Woods  (Ark.),  38  R.  R.  R.  404,  81  Am.  &  Eng.  R.  Cas..  N.  S-,  404; 
eleventh  head-note  of  Sherman  v.  Southern  Pac.  Co.  <Nev.).  38  R- 
R.  R.  407,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  407;  third  head-note  of  In- 
diana Union  Traction  Co.  v.  Keiter  (Ind.).  38  R.  R.  R.  545.  61  -Am. 
&  Eng.  R.  Cas..  N.  S.,  545;  second  foot-note  of  Florida  Ry.  Co.  i'- 
Dorsey  (Fla.).  37  R.  R.  R.  556.  60  Am.  &  Eng.  R.  Cas..  N.  S,  556: 
second  head-note  of  Washington,  etc.  Ry.  Co.  v.  Trimyer  (Va.),  37 
R.  R.  R.  114.  60  Am.  &  Eng-  R-  Cas..  N.  S..  114. 

tFor  Ihe  authorities  in  this  series  on  the  subject  of  the  definitions 
of  actionable  negligence,  see  first  foot-note  of  Houston,  etc..  R  Co. 
r.  Alexander  (Tex.),  38  R.  R.  R.  464.  61  .^m.  &  Eng.  R.  Cas.,  N.  S-, 
464:  third  head-note  of  Easier  %:  Sacramento  Gas,  etc.,  Co.  (Cal.). 
38  R.  R.  R.  554.  61  Am,  &  Enff.  R.  Cas..  N.  S..  554;  last  foot-note  of 
Illinois  Cent.  R.  Co.  v.  O'Neill  (C.  C.  A.).  37  R.  R.  R.  99.  60  .^m. 
&  Eng.  R.  Cas.,  N.  S.,  99. 
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ercised  under  the  same  or  similar  circumstances,  and  the  use  of  it 
as  to  whether  the  defendant  was  negligent  or  not  will  be  whether, 
in  so  far  as  the  particulars  speci6ed  in  the  plaintiff's  petition  are 
concerned,  the  agents  and  servants  of  the  defendant  company  exer- 
cised that  degree  of  care;  that  is,  the  care  which  every  prudent  man 
would  have  exercised  under  the  same  or  similar  circumstances.  If 
they  did,  there  would  be  no  negligence.  A  failure  to  do  so  would 
be  negligence,  and  negligence  is  a  question  of  fact  for  your  deter- 
mination." This  charge  was  error,  and  requires  a  new  trial.  East 
Tennessee,  Va.  &  Ga.  Ry.  Co.  v.  Miller,  95  Ga.  738,  22  S.  E  660; 
Sanders  v.  Southern  Ry.  Co.,  107  Ga.  132,  32  S.  E.  840;  Ga.  Ry.  & 
Electric  Co.  v.  Gilleland.  133  Ga.  fi2S,  66  S.  E.  944. 

(c)  Civil  Code  1910,  §  2780,  above  quoted,  must  be  construed  in 
connection  with  Civil  Code  1910,  g  2T14,  which  provides  that  "a 
carrier  of  passengers  is  bound  also  to  extraordinary  diligence  on 
behalf  of  himself  and  his  agents  to  protect  the  lives  and  persons  of 
his  passengers.  But  he  is  not  liable  for  injuries  to  the  person  after 
having  used  such  diligence."  And  the  words  "reasonable  care  and 
diligence,"  used  in  the  former  section  with  reference  to  injuries, 
mean  "extraordinary  care  and  diligence." 

Rerkw  on  Appeal. — Except  as  pointed  out  in  the  preceding  note, 
there  was  no  error  requiring  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fannin  County ;  N,  A,  Morris, 
Judge. 

Action  by  Thomas  Doughitt  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed, 

0.  R.  Dupree  and  Gober  &  Grigin,  for  plaintiff  in  error. 
D.  W.  Blair  and  Wm.  Butt,  for  defendant  in  error. 

HoLDEN,  J.    Judgment  reversed.     All  the  Justices  concur. 
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(Supreme  Court  of  New  Hampshire,   Belknap,  April  4,    1911.) 

[7B  All.  Rep.  993.] 

Carden— Injurr  to  PasKnEcr — Negligence — Evidence.* — In  an  ac 
tion  by  a  passenger  for  injuries,  the  evidence  showed  that  plaintil 
changed  her  seat  to  one  beside  an  open  window  just  vacated  by  an 
other  passenger,  and  that  about  live  minutes  after  the  train  startei 
the  window  fell,  injuring  plaintiffs  arm.  There  was  no  evidence  wh( 
opened  the  window,  and  nothing  but  the  fact  that  it  fell  tending  t( 
show  that  any  part  was  out  of  order.  An  expert  witness  teslifiec 
that  the  window  might  have  become  jammed  in  the  casing  wilhou 
engaging  the  catch,  and  become  loosened  by  the  motion  of  the  car 
or  that  there  might  have  been  some  defect  in  the  catch.  Held,  thai 
the  evidence  was  insufficient  to  go  to  the  jury,  the  burden  of  prool 
being  on  plaintiff  to  show  negligence  by  a  preponderance  of  the 
evidence,  and  proof  of  facts  that  might  show  negligence  or  not  be- 
ing insufficient. 

MeKligence — Res  Ipsa  Loquitur.* — Where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  one  which  in  the  ordinary  course  of  things  does  not  hap- 
pen where  those  in  control  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that  the 
accident  was  due  to  want  of  care. 

Csiriera — Injury  to  Passenger — Res  Ipsa  Loquitur.* — There  is  no 
presumption  of  negligence  on  the  part  of  a  carrier  from  the  mere 
fact  of  the  fall  of  an  open  window  or.  the  arm  of  a  passenger. 

Carriers — Camera  of  Passengers — Liability.t — A  carrier  of  pas- 
sengers is  not  an  insurer  of  their  safety  during  transportation,  nor 
is  there  any  implied  contract  of  safe  carriage. 

Tran.sferred  from  Superior  Court,  Belknap  County;  Cham- 
berlin.  Judge. 

Action  by  Marceline  Boucher  against  the  Boston  &  Maine 
Railroad.  Case  transferred  from  the  superior  court  on  excep- 
tions to  the  denial  of  defendant's  motion  for  nonsuit,  and  the 
direction  of  a  verdict.     Exceptions  sustained. 

Case  for  neghgence.  Trial  by  jury  and  verdict  for  the  plain- 
tiff Transferred  from  the  March  term,  1910,  of  the  superior 
court.  The  defendants  submitted  the  case  upon  their  exceptions 
to  the  denial  of  motions  for  a  nonsuit  and  the  direction  of  a  ver- 

*For  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  fact  that  a  passenger  is  injured, 
see  first  paragraph  of  first  foot-note  of  preceding  case. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  last  paragraph  of  first 
foot-note  of  preceding  case. 
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diet  in  their  fawr.  The  plaintiff's  evidence  tended  to  prove  that 
she  was  a  passepger  on  the  defendants'  railroad  from  Nashua 
to  Franklin ;  that,  when  the  train  reached  Concord,  she  took  a 
seat  just  vacated  by  another  passenger,  the  window  beside  which 
was  open;  that  soon  after  the  train  started  the  sash  fell  and  in- 
jured her  arm,  the  accident  occurring  about  five  minutes  after 
tile  train  left  Concord,  and  after  the  conductor  had  passed 
through  the  car  to  collect  the  tickets.  The  plaintiff  called  as  a 
witness  one  Clark,  employed  for  10  years  in  the  window  ad- 
justing department  of  the  Laconia  Car  Works,  who  was  asked 
the  following  question:  "Assuming  that  a  car  is  standing  stilt 
and  a  window  is  open,  that  the  train  starts  and  runs  perhaps  five 
minutes  until  it  reaches  full  speed,  if  the  window  then  falls,  to 
what  would  you  attribute  the  fault,  if  any?"  Subject  to  excep- 
tion, the  witness  answered:  "To  some  part  of  the  sash  not  be- 
ing properly  adjusted.  The  sash  might  be  put  part  way  up  and 
bind,  and  drop  down  in  that  manner.  It  might  not  have  been 
raised  higk  enough  for  the  bolt  to  engage  the  catch,  and  bind  in 
the  jamb  so  it  would  drop  down  by  the  car  moving  and  working 
as  they  usually  do,  and  the  catch  might  possibly  he  out  of  or- 
der." He  further  testified  that  he  did  not  know  of  anything 
which  could  cause  the  sash  to  fall,  except  that  the  frame  might 
bind,  thus  preventing  the  sash  going  up  far  enough  to  permit 
the  bolt  to  engage  the  catch,  or  that  some  defect  might  exist  in 
the  locking  device.  Upon  cross-examination  he  testified,  in  sub- 
stance, that  a  window  so  constructed  or  in  such  condition  that 
the  bolt  might  partially  engage  and  hold  the  sash  up  for  a  time 
was  not  properly  adjusted. 

XapolcoH  J.  Dyer  and  Shannon  &  Tillon,  for  plaintiff. 
Stephen  S.  Jewett,  for  defendant. 

Parsons,  C.  J.  [1]  "In  this  state  the  jury  are  not  per- 
mitted to  find  material  facts  without  evidence,  or  from  mere 
conjecture,  as  to  the  truth  of  one  of  two  or  more  equally  prob- 
able or  possible  theories  having  different  legal  results."  Rey- 
nolds V.  Fibre  Co..  73  K.  H.  131,  59  All.  617;  Stevens  v.  Stevens, 
72  N.  H.  360,  363,  56  Atl.  916;  Cohn  v.  Saidel.  71  N.  H.  360, 
363.  56  Atl.  916;  Cohn  i>.  Saidel,  71  N.  H.  558,  568,  569,  53  Atl. 
?00:  Dame  v.  Car  Works,  71  N.  H.  407,  408.  52  Atl.  864;  Horan 
'■■  Bvmes,  70  N.  H.  531,  533,  49  Atl.  569;  Gahagan  v.  Railroad, 
70  \.  H.  441,  444,  50  Atl.  146,  55  L.  R.  A.  426 ;  Carr  v.  Electric 
Co.,  70  N.  H.  308,  310,  48  Atl.  286;  Deschenes  v.  Railroad,  69 
X.  H,  285.  46  Atl.  467;  Wright  v.  Railroad,  74  N.  H.  128,  134, 
65  M\.  6S7,  8  L.  R.  A.  (N.  S.)  832.  124  Am.  St.  Rep.  949. 
"Negligence  is  a  fact  for  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence;  a  fact  for  the  jury  to  find  or  not,  without 
any  presumption  of  law  one  way  or  the  other."  Paine  v.  Rail- 
way, 58  N.  H.  611,  613;  Gahagan  v.  Railroad,  70  N.  H.  441,  444, 
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SO  Atl.  146,  55  L.  R.  A.  426.  "Where  the  evidence  is  equally 
consistent  with  the  absence  as  with  the  existepce  of  negligence 
in  the  defendant,  the  plaintiff  cannot  recover."     Foss  v.   Baker, 

62  N.  H.  247,  250. 

[2]  But,  as  the  existence  of  negligence  is  usually  an  inference 
of  fact  to  be  drawn  from  the  facts  proved,  it  is  not  necessary- 
that  the  evidence  should  be  direct.  The  fact  may  be  inferred 
from  circumstances,  as  well  as  the  equally  essential  fact  of  the 
plaintiff's  care.  Murray  v.  Railroad,  72  N.  H.  32,  40,  54  At). 
289,  61  L.  R.  A.  495,  101  Am.  St.  Rep.  660.  "Where  the  thing 
is  shown  to  be  under  the  management  of  the  defendant  or  hi:; 
servants,  and  the  accident  is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendants,  that  the  accident  arose  from  want 
of  care."  Scott  v.  London  Docks  Co.,  3  H.  &  C,  596;  Foss  f. 
Baker,  62  N.  H.  247,  249. 

[3]  The  plaintiff,  having  traveled  safely  in  one  of  tiie  defend- 
ants' trains  from  Nashua  to  Concord,  white  the  train  was  at  the 
latter  station,  changed  her  seat  to  one  then  vacated  by  another 
passenger  beside  an  open  window.  Shortly  after  the  train  started 
from  Concord  the  sash  of  the  window  fell  upon  her  arm,  caus- 
ing the  injury  complained  of.  Aside  from  the  fact  that  the  sash 
fell  after  the  train  had  been  in  motion  about  five  minutes,  there 
was  no  evidence  of  any  defect  in  the  window  or  its  appliances. 
An  expert  upon  the  adjustment  of  car  windows,  called  by  the 
plaintiff,  assigned  the  fall  of  the  sash  to  the  fact  that  it  was  not 
put  up  far  enough  to  engage  the  catch,  or  to  a  fault  in  the  catch 
designed  to  support  it  when  raised.  In  other  words,  the  sash 
felt  because  the  person  who  raised  it  left  it  unsecurely  fastened. 
or  the  fastening  device  was  insufficient.  In  the  one  case  the  per- 
son opening  the  window  may  have  been  in  fault:  in  the  other. 
the  defendants.  The  sash  may  have  remained  up  for  a  time  be- 
cause it  bound  in  the  casing,  as  the  expert  suggested,  or  becau.'^e 
the  catch  was  only  partially  engaged  ("Faulkner  t.  Railroad.  187 
Mass.  254.  72  N.  E.  976)  or  because  the  nerson  raising  it  at- 
tempted to  secure  it  in  some  other  way  and  failed.  In  the  alj- 
sence  of  any  defect  in  the  window,  sash,  or  fastening  device,  the 
only  cause  to  which  its  fall  could  he  ascribed  is  tlie  act  of  the  one 
who  raised  the  sash  and  left  it  improperly  secured.  It  is  not 
common  knowledge  tliat  windows  in  ordinary  passenger  coaches 
are  opened  only  by  railroad  employees,  and  it  could  not  there- 
fore lie  found  without  evidence  that  the  defendants  left  the  win- 
dow in  an  unsafe  condition.  It  is  not  claimed  that  there  was 
anything  alxmt  the  appearance  of  the  open  window  which  should 
have  given  notice  to  the  trainmen  of  its  insecurity.  The  defend- 
ants cannot  he  charged  with  fault  for  the  improper  manner  in 
which  the  window  was  left,  because  the  evidence  leaves  it  un- 
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certain  whether  the  act  to  which  carelessness  may  be  imputed  was 
thdrs  or  that  of  a  stranger.  They  cannot  be  charged  upon  the 
ground  of  a  defective  condition,  because  there  is  no  evidence 
of  any  defect  except  the  fall  of  the  sash.  Neither  can  it  be  as- 
sumed, in  the  absence  of  some  evidence  of  defective  condition, 
that  such  a  condition  caused  whoever  opened  it  to  leave  it  so 
that  it  might  fall.  It  is  therefore  unnecessary  to  attempt  to  de- 
termine the  proximate  cause  of  an  injury  under  such  circum- 
stances. If  the  evidence  of  the  plaintiff's  expert  means  that  it 
is  possible  to  construct  a  car  window  and  its  catch  so  that  it  is 
impossible  for  the  sash  to  be  left  raised  unless  it  is  so  securely 
supported  that  it  cannot  fall  under  any  circumstances,  the  evi- 
dence does  not  furnish  any  ground  upon  which  the  mere  fall  of 
a  window  while  the  car  was  in  use  would  authorize  a  conclusion 
that  the  defendants  were  negligent.  There  was  no  evidence  that 
such  perfection  in  installation  was  in  ordinary  use,  or  could  be 
maintained  even  by  the  great  care  which  the  defendants  were 
bound  to  observe  in  passenger  transportation.  Tavlor  v.  Rail- 
way, 48  \.  H.  304,  2  Am.  Rep.  229. 

The  plaintiff  urges  the  absence  of  explanation  by  the  defend- 
ants as  a  ground  upon  which  defective  construction  could  be  in- 
ferred. The  accident  occurred  May  16,  1908.  It  does  not  ap- 
pear that  complaint  was  made  to  the  trainmen  at  the  time. 
N'olhing  in  the  evidence  shows  the  details  of  the  claim  brought 
to  the  attention  of  the  railroad  until  the  caption  of  the  deposi- 
tion of  Mr.  Ray,  sijperintendent  of  the  division,  taken,  as  stated 
in  argument  by  the  plaintiff,  October  27.  1908,  by  which  it  is 
said  tlie  car  in  which  the  defendant  rode  was  identified  by  num- 
ber as  a  Grand  Trunk  Railway  car.  The  writ  charged  that  the 
accident  occurred  on  May  9th;  the  date  being  changed  by 
amendment  at  the  trial.  Whether  this  fact  was  brought  out  at 
the  caption  does  not  appear.  Whether  the  defendants  after  this 
lapse  of  time  could  have  secured  an  inspection  of  the  car,  and 
whether  such  inspection  would  have  furnished  any  light  upon  its 
condition  five  months  before,  the  case  leaves  to  speculation  and 
conjecture.  The  difficulty  with  the  case  is  the  almost  entire  ab- 
sence of  evidence.  The  plaintiff  rests  upon  the  single  fact  of 
the  fall  of  the  window  sash,  and  invokes  the  rule  res  ipsa  loqui- 
tur. "There  are  decided  cftses  to  the  effect  that  neghgence  may 
properly  be  inferred  against  common  carriers  from  the  mere 
happening  of  an  accident ;  •  •  *  but  this  is  a  doctrine  al- 
together too  broad  to  be  sustained,  and  it  has  been  expressly  over- 
niled  in  cases  of  high  authoritv."  Paine  v.  Railwav,  58  N.  H, 
611,  613 ;  2  Shearm.  &  Red.  Xe'g.  §  516. 

[4]  The  carrier  does  not  insure  the  passenger  against  injury 
irotn  any  cause  during  transportation,  and  there  is  no  implied 
contract  of  safe  carriage.  The  plaintiff's  right  of  action  is 
based  on  negligence,  and  negligence  must  be  shown  to  aulhor- 
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ize  a   recovery.    If   the   accident   may   have  been   due  to   other 
causes  than  the  carrier's  negligence,  the  fact  of  the  accident  does 
not  authorize  the  inference  of  negligence ;  but,  if  the  thing  caus- 
ing the  injury  is  entirety  within  the  control  of  the  defendant, 
and  in  the  ordinary  course  no  accident  would  result  if  due  care 
were  exercised,  the  happening  of  such  an  accident  may  authorize 
an  inference  of  negligence,     "The  fact  of  an  injury  is  not  suffi- 
cient.    It  must  be  traced  to  the  carrier.     It  must  be   shown  to 
have  proceeded  from  something  under  his  control,  or  from  some 
danger  which,  under  the  obligation  of  extraordinary  care,  it  was 
his  duty  to    anticipate   and  provide    against."     3  Thomp,    Com. 
^^S-  §1  2754-2762;  Scott  v.  London  Docks  Co.,  supra;  4  Wig. 
Ev.  §  2509;  6   Cyc.  629.     Upon   this  proposition  the    cases  are 
now  in   entire  accord.     The  inference  of    neghgence    rises,    not 
from  the  fact  of  the  injury,  but  from  the  circumstances  under 
which  it  occurred.     Pennsvlvania  R.  R.  v.  MacKinnev,    124  Pa. 
462,  17  Atl.  14.  2  L,  R.  A.  820,  10  Am.  St.  Rep.  601 ;  Philadel- 
phia, etc.,  R.  R.  V.  Anderson.  72  Md.  519,  20  Atl.  2,  2  L.  R.  A. 
673,  20  .Am.  St.  Rep.  483,  and  note  490;  Barnowskv  v.  Helson, 
89  Mich.  523,  50  N.  W.  989.  15  L.  R.  A.  33;  Western  Trans.  Co. 
V.  Downer,  11  Wall.  129,  134.  20  L.  Ed.  160.     If  it  had  been 
shown  that  the  defendants'  servants  opened  the  window,  the  sash 
of  which  subsequently  fell,  the  question  would  have  been  pre- 
sented whether  from  its  subsequent  fall  negligence  could  have 
been  found.     Assuming  that  upon  the  authorities  such  evidence 
would  have  made  a  case  for  the  jury,  none  is  here  presented. 
The  difficulty  of  the  plaintiff's  case  is  illustrated  by  two  Massa- 
chusetts cases  of  injury  to  a  passenger,  in  one  of  which  the  fall 
of  a  shade  from  an  over-hanging  lamp  was  held  to  authorize  a 
conclusion  of  negligence,  while  in  the  other  the  fall  of  a  windo.v 
did  not.    In  the  one  case  the  thing  causing  the  injury  was  exclu- 
sively under   the  defendants'   control;  in  the   other  it  was   not. 
The  two  cases  are  White  v.  Railroad,  144  Mass.  404.  11  N.  E. 
552.  and  Faulkner  z:  Railroad,  187  Mass.  254.  72  N.  E.  976. 

The  motions  for  a  nonsuit  and  to  direct  a  verdict  should  have 
been  granted. 

Exceptions  sustained.     Verdict  and  judgment  for  the  defend- 
ants.   All  concurred. 
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Smith  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  July  31,  1911.) 

171  S.   E.  Rep.  989.] 

Carriers— Liability  of  Terminal  Carrier — Presumptions.* — Where 
the  lerminal  carrier  received  and  delivered  a  part  of  a  shipment,  the 
presumption  was  that  it  received  the  entire  shipment,  and,  to  escape 
liability,  it  must  rebut  the   presumption. 

Evidence — Secondary  Evidence — Contents  of  Written  Instnimenta. 
— The  testimony  of  a  consignee,  suing  a  terminal  carrier  for  failure 
to  deliver  ail  the  property  described  in  the  bill  of  lading-,  that  in 
reliance  on  the  bill  he  paid  a  draft  drawn  on  him  by  the  shipper, 
was  admissible  as  against  the  objections  that  the  draft  was  the  best 
evidence,  since  parol  evidence  of  a  writing  which  is  only  collateral 
to  the  issue  is  admissible. 

Carriers— Terrninal  Carrier — Estoppel — Evidence. — Where  the  ter- 
minal carrier  delivering  to  the  consignee  127  hogs,  while  the  bill  of 
lading  called  for  157, 'sought  to  escape  liability  for  the  shortage  by 
proving  that  the  car  contained  only  127  hogs  when  received  by  it, 
evidence  that  the  consignee  in  reliance  on  the  bill  of  lading  paid 
i  draft  drawn  <yn  him  by  the  shipper  for  157  hogs,  was  relevant  on 
ihc  issue  of  estoppel  to  deny  the  bill  of  lading. 

Carriers — Bill  of  Lading — EstoppeLt-^A  carrier  issuing  a  bill  of 
liding  for  a  specified  quantity  of  freight  is  estopped  to  deny  the  re- 
ceipt of  such  freight  as  against  a  consignee  in  good  faith  relying  on 
the  statement  of  (he  bill  of  lading,  paying  a  draft  drawn  on  him  by 
the  shipper  for  the  quantity  of  freight  designated  in  the  bill  of  lad- 
ing. 

Carriers — Contracts  by  Initial  Carrier^Llability  of  Connectine 
Carrier. — Where  a  traffic  agreement  between  initial  and  connecting 
orriers  made  them  partners  in  the  carriage  of  freight  or  agents  of 
each  other,  the  connecting  carrier  is  estopped  from  denying  the  re- 
citals in  a  bill  of  lading  in  any  case  the  initial  carrier  is  estopped. 

Putnership — Principal  and  Agent — Traffic  ArrangementB  between 
Carriers— Evidence.— A  bill  of  lading  issued  by  an  initial  carrier  for 
through  shipment,  which  discloses  a  traffic  arrangement  between  it 
»ftd  the  connecting  carrier  so  as  to  make  them  partners  in  the  trans- 
iction  or  agents   of  each  other,  is   inadmissible  against   the   connect- 

'For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  which  connecting  carrier  is  responsible  for  the  loss  of  or 
injnry  to  freight,  see  foot-note  of  Central  of  Georgia  R.  Co.  v.  Chi- 
figo  Varnish  Co.  (Ala.),  39  R.  R.  R.  310.  62  Am.  &.  Eng.  R.  Cas., 
>■'■  S..  310;  first  head-note  of  Trakas  v.  Charleston,  etc.,  R.  Co.  (S- 
C).  38  R.  R.  R.  711.  61  Am.  &  Eng.   R.  Cas.,   N.  S.,  711. 

tFor  ihe  authorities  in  this  series  on  the  subject  of  the  transfer 
md  negotiability  of  bills  of  lading,  see  first  foot-note  of  McMeekin 
!■■  Southern  Ry.  Co.  (S.  C),  32  R.  R.  R.  441,  55  Am.  &  Eng.  R.  Cas.. 
^-  S..  441. 


D,g,t7cdb/GOOgIC 


170        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 

Smith  V.  Southern  Ry.  Co 
ing  carrier  to  establish  such  relation  becauae  the  bill  is  only  the  dec- 
laration of  the  initial  carrier  that  such  relation  exists. 

Cairiera — Initial  and  Connecting  Carrien — Traffic  Arrangements— 
Bvidencc4 — -That  a  shipment  was  accepted  and  forwarded  on  a 
through  rate  does  not  prove  the  existence  of  a  traffic  arransement 
between  the  initial  and  connecting  carriers  such  as  to  make  them 
partners  in  the  transportation  of  the  goods  or  as  agents  of  each 
other,  but  it  may  be  considered  in  connection  with  other  evidence 
on  the  issue. 

CarrierB — Connecting  Camen — Liability. S — A  connecting  carrier 
which  has  no  traffic  arrangement  with  an  initial  carrier  so  as  to 
make  the  carriers  partners  or  agents  of  each  other,  is  not  estopped 
by  the  recitals  of  a  bill  of  lading  issued  by  the  initial  carrier  and 
it  may  show  that  the  bill  of  lading  erroneously  states  the  quantity 
of  freight  received  for  transportation,  the  common  law  not  impos- 
ing on  the  connecting  carrier  ariy  liability  for  mistakes  of  the  initial 
carrier  in  issuing  bills  of  lading. 

Caniers—IntraBUte  Commerce— Statutes — ApplicaUlity.- Act  May 
13,  1903  (34  St.  at  Large,  p.  1),  making  connecting  carriers  agents  of 
each   other  applies  only   lo   intrastate   shipments. 

Carriers— Loss  of  Freight— Sututory  Penalty.— Under  the  statute 
authorizing  the"  recovery  of  a  penalty  for  a  carrier's  failure  to  pay 
loss  of  freight,  one  must  show  that  the  loss  occurred  while  the 
freight  was  in  possession  of  the  carrier,  and  that  he  is  entitled  to 
the  full  amount  of  his  claim. 


Appeal  from  Common  Pleas  Circuit  Court  of  .Abbeville 
County ;  John  S.  Wilson,  Judge. 

Action  by  Enoch  Smith  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Ke- 
versed. 

tFoT  the  authorities  in  this  series  on  the  question  of  the  existence 
of  a  partnership  relation  between  connecting  carriers,  see  lasl  para- 
graph of  first  foot-note  of  Mills  v.  Baltimore,  etc.,  R,  Co.  (Md.),  3;t 
K.  R.  R.  666,  B6  Am.  &  Eng.  R.  Cas.,  N.  S.,  600;  second  foot-note 
of  McCollum  V.  Southern  Pac.  Co.  (Utah),  26  R.  R.  R.  265,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  265;  third  foot-note  of  Chesapeake,  etc.,  K. 
Co.  i:  Stock  &  Sons  (Va.),  22  R.  R.  R.  31,  45  Am.  &  Eng.  R.  Cas.. 
K.  S..  31;  Illinois  Cent.  R.  Co.  v.  Jones  (Miss.),  31  R.  R.  R.  713.  44 
Am.  &  Eng.  R.  Cas..  X.  S„  713;  Lehigh  Valley  R.  Co.  v.  Delachesa 
(C.  C.  A.),  21  R.  R.  R.  81,  44  Am.  &  Eng.  R.  Cas..  N.  S..  81. 

§For  the  authorities  in  this  series  on  the  question  whether,  in  the 
absence  of  an  agreement  on  the  subject,  a  connecting  carrier  is 
bound  by  the  contract  of  the  initial  carrier,  see  foot-note  of  Rey- 
nolds &  Craft  V.  Seaboard  A.  L.  Ry.  (S.  C),  30  R.  R.  R.  340,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  340. 

For  the  authorities  in  this  series  on  the  subject  of  the  conclusire- 
ness  of  the  recitals  of  a  bill  of  lading,  see  foot-note  of  Alabama 
Great  Southern  R.  Co.  v.  Norris  (Ala.).  37  R.  R.  R,  446.  60  Am.  & 
Eng.  R.  Cas.,  N.  S..  440;  foot-note  of  Brown  iv  Missouri,  etc.,  R. 
Co.  (Kan,).  39  R.  R.  R.  224,  02  Am,  &  Eng.  R.  Cas..  N.  S.,  824, 
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FntHk  B.  Gary,  for  appellant. 
H*m.  jV.  Graydon,  for  respondent. 

HvDRiCK,  J.  On  Januarj;  28,  1909,  M.  A.  Butler  shipped  a 
car  load  of  hc^s  from  Morrison,  Tenn.,  to  plaintiff  at  Columbia, 
?.  C.  The  car  passed  over  the  lines  of  four  connecting  carriers, 
defendant  being  the  last.  The  receiving  carrier,  the  Nashville, 
Chattantx^  &  St.  Louis  Railway,  issued  a  bill  of  lading,  receipt- 
ing for  157  hogs.  When  the  car  arrived  at '  destination,  it  con- 
tained only  127  hogs.  Plaintiff  filed  a  claim  with  defendant  for 
$150,  for  ihe  loss  of  30  hogs  at  $5  each,  the  value  stipulated  in 
the  bill  of  lading,  in  case  of  loss.  Defendant  failing  to  pay  the 
claim,  this  action  was  brought  to  recover  the  amount,  together 
«*ith  S50,  the  statutory  penalty  for  failure  to  pay  the  claim 
ii-ithin  the  time  prescribed  by  the  statute. 

[1]  Having  received  and  delivered  part  of  the  shipment,  the 
presumption  arose  that  defendant  received  the  entire  shipment. 
Walker  v.  Railway,  76  S.  C.  308,  56  S.  E.  952 ;  Eradlev  v.  Rail- 
road Co..  77  S.  C.  317,  57  S.  E.  1101.  But  the  presumption  may 
be  rebutted.  Bradlev  z'.  Railwav,  supra;  McMeekin  v.  Railway, 
H?  S.  C.  381,  67  S.'E.  745.  Defendant  undertook  to  rebut  it, 
and  discharge  itself  from  liability  by  proving  that  the  car  con- 
Bined  only  127  hogs,  when  received  by  it,  and  introduced  testi- 
mony tending  to  prove  that  fact.  Plaintiff  contended  that  de- 
iridaiit  was  estopped  to  deny  the  recital  in  the  bill  of  lading  that 
ll"*  car  contained  157  hogs. 

[2]  Over  defendant's  objection,  plaintiff  was  allowed  to  tes- 
tiii  thai,  in  reliance  upon  the  bill  of  lading,  he  paid  a  draft 
made  on  him  by  Butler  for  157  hogs.  The  contention  that  this 
wdence  was  incompetent,  because  the  draft  was  the  best  evi- 
rttncc,  cannot  be  su.stained.  The  contents  of  the  draft  were  not 
involved  in  the  testimony.  The  mention  of  the  draft  was  merely 
mdcnlal,  as  showing  the  method  of  pavment.  Hut  it  was  com- 
P«eat  for  plaintiff  to  sav  that  he  paid  for  157  hogs,  without 
Inference  to  the  mode  of  payment.  Besides,  parol  evidence  of 
>  writing  which  is  onlv  collateral  to  the  issue  is  admissible.  El- 
"Av.  Cochran.  59  S.'C,  467.  38  S.  E.  122. 

[31  The  other  ground  of  objection  that  the  evidence  was  irrel- 
ffant  is  also  untenable.  It  was  relevant  upon  the  issue  of  e.*- 
loppel. 

|4]  If  defendant  has  issued  the  bill  of  lading,  it  would  have 
W  estopped  to  deny  that  the  car  contained  157  hogs,  as 
'Esinst  a  consignee  or  transferee  of  it,  who.  in  good  faith  relying 
"(wn  the  representation  therein  contained,  had  incurred  loss  or 
liabilih-.  Thomas  v.  Railroad  Co.,  85  S.  C.  537,  64  S.  E.  220, 
^'  S.  E.  908. 

[■']  If  there  was  a  traffic  arrangement  between  defendant  and 
""f  initial  carrier  which  would  make  them  partners  in  the  car- 
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riage  of  goods,  or  agents  of  each  other,  defendant  would  be  es- 
topped under  the  same  facts  which  would  raise  an  estoppel,  if 
it  had  issued  the  bill  of  lading  itself.  Bradford  v.  Railroad  Co.. 
7  Rich.  207,  62  Am.  Dec.  411 ;  6Cyc.  478.  The  act  of  the  agent 
is  the  act  of  the  principal.  The  bill  of  lading  points  to  such  an 
agreement. 

[6]  It  does  not  purport  to  be  an  agreement  only  between  the 
receiving  carrier  and  the  shipper,  but  it  states  that  it  is  made  be- 
tween the  receiving  carrier  and  its  connecting  lines  of  the  first 
part  and  the  shipper  of  the  second  part;  and  it  recites  that  the 
receiving  carrier  "and  its  connecting  lines  as  common  carriers 
transport  live  stock  only  as  per  above  tariff."  Throughout  the 
agreement  the  receiving  carrier  and  its  connecting  lines  are  re- 
ferred to  as  the  party  of  the  first  part.  There  are  other  features 
of  the  contract  which  point  in  the  same  direction.  The  bill  of 
lading  would,  therefore,  be  evidence  against  the  carrier  which 
issued  it  that  its  connecting  carriers  were  its  agents.  But  it  h 
no  evidence  against  a  connecting  carrier,  because  it  is  only  the 
declaration  of  tJie  initial  carrier  that  such  relation  exists. 

[7]  Neither  does  the  fact  that  the  shipment  was  accepted  and 
forwarded  on  a  through  rate  prove  the  existence  of  such  relation, 
though  that  is  a  circumstance  which  may  be  considered  in  con- 
nection with  other  evidence  upon  the  point.  Bradley  t:  Rail- 
road Co.,  supra. 

[8]  Where  no  such  relation  is  proved  as  would  entail  liability 
on  the  connecting  carrier  for  the  conduct  of  the  receiving  carrier, 
the  former  is  not  estopped  bv  the  recitals  in  a  bill  of  lading  issued 
by  the  latter.  In  Lewis  v.'  Railroad  Co.,  25  S.  C.  249,  it  was 
held  that  the  initial  carrier  could  not,  without  special  authority. 
make  a  contract  binding  upon  the  terminal  carrier.  The  com- 
mon law  does  not  impose  liability  on  a  connecting  carrier  for 
the  mistake  of  the  initial  carrier  in  issuing  a  bill  of  lading.  Rev- 
nolds  V.  Railwav.  81  S.  C.  383.  62  S.  E.  445. 

[9]  The  act  of  1903  (24  St.  at  Large,  p.  l)  makes  connecting 
carriers  agents  of  each  other,  but  that  act  applies  only  to  intra- 
state shipments.  Venning  v.  Railwav,  78  S.  C.  42.  58'S.  E.  983, 
12  L.  R.  A.  (N.  S.)  1217.  125  Am.  St.  Rep.  768.  Tlie  burden 
was  upon  the  plaintiff  to  prove  the  facts  necessary  to  raise  the 
estoppel.  Having  failed  to  prove  the  necessary  relation  between 
the  receiving  carrier  and  defendant,  it  follows  that  the  court 
erred  in  charging  the  jury  that  if  defendant  accepted  the  ship- 
ment under  the  bill  of  lading,  it  was  estopped  to  deny  the  re- 
cital therein. 

[10]  The  court  also  erred  in  cliarging  that,  if  plaintiff  filed 
his  claim  with  defendant's  agent  at  Columbia,  and  defendant 
failed  to  pay  it  within  90  days,  plaintiff  was  entitled  to  recover 
the  amount  of  the  claim  and  interest  thereon,  and  $50  as  penalty 
for  defendant's   failure  to  pay  the  claim  within  the  time  pre- 
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scribed.  Under  the  terms  of  the  statute,  plaintiff  was  not  en- 
titled to  recover  the  penalty,  unless  he  recovered  the  full  amount 
of  his  claim;  nor  unless  the  claim  was  "for  loss  or  damage  to 
property  while  in  the  possession  of  such  common  carrier."  Ven- 
ning V.  Railway,  supra;  McMeekin  v.  Railway,  supra. 

Reversed. 

Jones,  C.  J.,  Gary,  A.  J.,  and  Woods.J.,  concur. 


Ukion   Pacific  Railroad  Company,   PIff.  in  Err.,   v.  Updike 
GiL\is  Company  and  Crowell  Lumber  &  Grain  Company. 

(Argued  October  18.  1911.    Decided  December  4.  1911.) 

[33  Sup.  Ct.  Rep.  39.] 

Curien — Regnlationa — Allowance  to  Shippers — Dii  crimination. — 
.\  carrier  c&nnot  refuse  the  allowance  for  elevator  service  on  through 
grain  in  carloads  at  terminal  points  to  elevator  owners,  who,  through 
ownership  of  the  grain,  derive  an  incidental  advantage  by  using  the 
opportunity  afforded  during  the  process  of  elevation  to  weigh,  store, 
inspect,  clean,  mix,  or  otherwise  treat  the  grain,  in  view  of  the  pro- 
risions  of  the  act  of  June  39,  1906  (34  Stat,  at  L.  S84,  590,  chap.  3SS1, 
t-'.  S.  Comp.  Stat.  Supp.  1909,  p.  1150),  recognizing  that  services  in 
transportation,  rendered  by  an  owner  of  the  property  transported, 
sre  to  be  paid  for  by  the  carrier. 

Carrier*— Ditcrimination — Elevator  Cliargea. — A  carrier  cannot  en- 
Force  a  rule  making  its  allowance  (or  elevator  service  on  through 
grain  in  carloads  at  terminal  points  conditional  upon  the  return  of 
the  empty  car  to  the  carrier  within  forty-eight  hours  after  delivery 
to  ihe  elevator,  so  as  to  defeat  the  right  to  compensation  for  elevator 
service  rendered  at  elevators  located  on  the  lines  of  other  railroads. 
»liere  the  return  of  Ihe  cars  to  the  carrier  was  made  impossible  by 
the  roles  of  a  railway  association  of  which  the  carrier  was  a  member, 
and  over  which  the  elevator  owners  had  no  control,  no  such  im- 
possibility existing  if  the  elevator  was  one  of  those  located  along 
Ihe  carrier's  tracks. 

Cartierm — Diacrimination — Elevator  Charges — A  carrier  may  make 
its  allowance  for  elevator  service  on  through  grain  in  carloads  at 
tttminal  points  at  elevators  located  on  the  lines  of  other  carriers, 
U  veil  as  those  located  along  its  own  tracks,  conditional  upon  the 
tttnrn  of  the  empty  car  to  the  carrier  within  forty-eight  hours  after 
dtUvery  to  the  elevator,  where  such  car  can  be  unloaded  and  returned 
i"  a  much  ihorter  time. 

Four  writs  of  error  to  the  United  States  Circuit  Court  f 
Appeals  for  the  Eighth  Circuit  to  reveiw  a  judgment  modifying, 
md  affirmit^  as  modified,  a  judgment  of  the  Circuit  Court  for 
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he  District  of  Nebraska,  directing  a  verdict  in  favor  of  plaintiffs 
n  an  action  by  elevator  owners  to  recover  from  the  carrier  com- 
lensation  for  elevator  service.      Affirmed. 

See  same  case  below,  101  C.  C.  A.  583,  178  Fed.  223. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Maxwell  Bvarls,  F.  C.  Dillard,  and  Henry  IV.  Clark 
or  plaintiff  in  error, 

Messrs.  Edward  P.  Smith  and  Constaittine  J.  Smyth  for  de- 
endants  in  error. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court: 

In  1899,  the  Union  Pacific  found  it  desirable  to  have  grain 
inloaded  at  its  terminals  in  Council  Bluffs  in  order  that  cars 
night  be  promptly  returned  for  use  on  its  line.  In  consideration 
hat  Peavey  would  there  erect  and  maintain  an  elevator,  it  agreed 
0  pay  him  lyi  cents  per  hundred  for  elevating  grain.  It  sub- 
equently  made  similar  contracts  with  what  are  called  "Peavey 
'ompanies,"  which  had  elevators  along  its  tracks  in  the  cities 
if  Omaha,  South  Omaha,  and  Kansas  City,  terminal  points  of 
lie  Union  Pacific.  Thereafter  it  agreed,  on  certain  conditions. 
0  pay  for  similar  service  by  elevator  companies  in  the  same  cities, 
ven  though  the  elevators  were  not  located  immediately  on  the 
ailroad  tracks.  It  thereupon  filed  a  tariff  circular  with  the 
'ommission,  in  which  the  Union  Pacific  recited  that  "to  expedite 
tie  movement  and  to  secure  the  prompt  release  and  return  of 
quipment,  an  allowance  will  be  made"  to  elevators  performing 
lie  service  on  through  grain  in  carloads,  transferred  by  the  ele- 
ators  at  the  points  named: 

"No  allowance  will  be  made  when  more  than  forty-eight  hours 
lapse  between  the  time  of  delivery  to  the  elevator  or  connecting 
ne  and  the  release  and  return  of  the  empty  car  to  the  Union 
'acific." 

That  company  was  and  is  a  member  of  a  railway  association, 
'hich  regulated  the  switching,  loading,  and  unloading  of  cars. 
)ne  of  its  rules  provided  that 

cars  received  loaded  in  switching  service  must  be  confined  to 
witching  territory,  and  when  emptied  must  be  returned  to  the 
wner,  if  a  direct  connection  within  that  territory,  or  to  the  road 
rom  which  received,  or  may  be  loaded  in  accordance  with  rule 

a,  b,  c." 

Rule  2  a,  "loaded  via  any  road,  so  that  the  home  road  will 
articipate  in  the  freight  rate;  (b)  loaded  to  the  road  from 
fhich  originally  received,  if  such  loading  is  in  the  direction  of 
le  home  road,  but  otherwise;  fc)  loaded  to  an  intermediate 
aad,  if  in  the  direction  of  the  home  road." 

As  the  Peavey  elevators  were  located  alongside  the  tracks  of 
le  Union  Pacific,  these  rules  did  not  affect  their  right  to  recover 
^r  elevation  service.     But,  as  the  elevators  of  the  defendants 
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in  error  were  located  on  the  lines  of  other  railroads  in  Omaba 
and  South  Omaha,  it  frequently  happened  that  cars,  after  being 
unloaded  at  their  elevators,  were  not  returned  to  the  Union 
Pacific,  and  that  others  were  not  returned  within  forty-eight 
hours.  In  those  cases  the  Union  Pacific  refused  to  make  pay- 
meni  for  unloading  these  cars.  The  defendants  in  error  filed 
a  complaint  with  the  Commission,  asking  for  reparation.  An 
order  lo  that  eflfect  having  been  granted,  they  brought  a  joint 
suit  for  reparation. 

Most  of  the  allegations  in  the  complaint  were  denied  by  the 
Union  Pacific  in  its  answer,  which  claimed  that  nothing  was 
due.  because  the  plaintiffs  had  not  returned  the  cars  within  forty- 
eight  hours  stipulated  in  the  tariff  on  file.  It  also  alleged  that 
the  grain  had  been  unloaded  through  plaintiffs'  private  elevators, 
*hich  were  not  operated  in  the  exercise  of  any  public  duty, 
but  for  the  purpose  of  private  gain ;  that  the  handling  of  the  grain 
was  for  the  purpose  of  having  it  weighed,  stored,  inspected, 
cleaned,  mixed,  or  otherwise  treated  in  the  elevator,  and  that  the 
tariff  allowing  for  elevator  charges  in  their  elevator  was  un- 
lawful. 

.After  hearing  evidence  showing  the  amount  of  grain  elevated 
for  which  payment  had  not  been  made,  and  considering  the 
tariff  and  rules  of  the  switching  company,  the  court  directed  a 
verdict  in  favor  of  each  of  the  plaintiffs  for  the  amount  shown  to 
be  due  them.  The  judgment  as  modified  was  affirmed  by  the 
circuit  court  of  appeals  (101  C.  C.  A.  583,  178  Fed.  230)',  and 
ifw  railroad  brought  the  case  here.  There  are  forty  assign- 
ments of  error,  but  they  need  not  be  separately  considered,  as 
the  case  must  be  determined  by  a  few  controlhng  principles ; 

1.  The  Union  Pacific's  contention  that  payment  for  reparation 
cannot  be  made  to  the  owner  who  stores  and  mixes  the  grain 
must  first  be  considered. 

The  long-mooted  question  as  to  whether  elevation  was  such  a 
part  of  transportation  as  to  bring  it  within*  the  jurisdiction  of 
ihe  Interstate  Commerce  Commission  was  answered  bv  the  act 
of  June  29.  1906  (34  Stat,  at  L.  584.  590.  chap.  3591.  U,  "S.  Comp. 
Stat.  Supp.  1909.  p.  1150),  in  which  Congress  declared  that  the 
term  "'transportation'  shall  include  ,  .  all  .  .  .  facilities  of 
^ipment  .  ,  .  irrespective  of  ownership.  .  .  .  and  all  services 
in  connection  with  the  .  .  .  elevation  and  transfer  in  transit 
■  .  and  handling  of  property  transported."  Carriers  were  re- 
fluired  "to  provide  and  furnish  such  transportation  upon  reason- 
able request  therefor." 

The  act  recognized  that  the  shipner  himself  mi^ht  own  the 
elevator  or  other  facilitv  included  within  the  definition  of  trans- 
Mrtation.  For  8  4  (34  Stat,  at  L.  590.  chan.  3591,  U.  S.  Comp. 
Stat.  Supp,  1909,  p.  1159)  provides  that  "if  the  owner  .  .  . 
renders  any    service    connected    with    such    transportation,    or 
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famishes  any  instrumentality  used  therein,  the  charge  and  allow 
ance  therefor  shall  be  no  more  than  is  just  and  reasonable,"  th 
Commission  being  authorized  to  determine  what  was  reasonable 

This  act  was  passed  after  the  decision  by  the  Commission  ii 
19(M  (10  Inters.  Com.  Rep.  309)  that  the  Peavey  contract  wa 
valid,  and  after  the  recommendation  in  its  report  for  1905  (p 
11),  that  it  should  be  given  authority  to  determine  whether  tli< 
allowance  paid  to  the  owner  was  just.  The  statute  must  be  takei 
as  a  leglative  recognition  of  the  long-continued  practice,  and  j 
declaration  that  the  incidental  advantage  derived  by  the  owne; 
was  not  undue. 

In  pursuance  of  the  authority  thus  expressly  conferred,  thi 
Interstate  Commerce  Commission,  in  April,  1907  (12  Inters 
Com.  Rep.  86).  fixed  the  allowance  for  elevating  grain  at  ?4  oi 
a  cent  per  hundred  pounds,  being  actual  cost,  with  no  allow- 
ance whatever  for  profit.  ■  Its  final  order  (14  Inters.  Com.  Rep 
315),  prohibiting  any  payment  to  the  owner  who  performed 
this  transportation  service,  was  reversed,  as  being  beyond  the 
jurisdiction  of  the  Commission,  because  Congress  had  expressly 
permitted  such  payment  to  be  made  (Interstate  Commerce  Com- 
mission V.  Peavey',  222  U.  S.  42.  ante,  22,  32  Sup.  Ct.  Rep.  22). 
The  language  of  the  statute  and  this  decision  answer  the  Union 
Pacific's  contention  that  it  was  unlawful  to  pay  these  companies 
for  transportation  services. 

2.  The  Union  Pacific's  desire  to  have  cars  promptly  unloaded 
so  that  they  might  be  returned  to  its  own  line  may  have  been  the 
principal  motive  which  induced  it  to  agree  to  pay  elevator  charges. 
But  the  consideration  moving  between  the  carrier  and  the  eleva- 
tor was  the  service  performed  by  the  latter  in  unloading  grain 
at  terminal  points.  This  relieved  the  carrier  of  the  expense  of 
building  similar  structures,  and  avoided  the  delay  of  having 
the  grain  transferred  from  one  car  to  another  by  the  slow  process 
of  shoveling.  Wh^n  the  service  was  rendered,  the  carrier  re- 
ceived value  for  which  it  was  bound  to  pay,  whether  performed 
by  the  owner  of  the  grain  or  some  other  person  hired  for  the 
same  purpose.  Having  earned  the  compensation,  the  elevator 
company  could  not  be  deprived  of  its  right  because  foreign  cars 
were  not  returned  to  the  Union  Pacific  under  the  rules  of  the 
railway  association  of  which  the  Union  Pacific  was  a  member, 
and  over  which  the  elevator  companies  had  no  control. 

3.  For  elevating  grain  from  like  foreign  cars  the  Peavey  Com- 
panies were  paid  because  their  elevators  happened  to  be  located 
on  the  Union  Pacific  tracks.  But  if  the  rule  is  valid  against 
the  plaintiffs,  it  would  put  it  in  the  power  of  the  carrier  to  say 
which  elevator  should  be  paid,  and  which  not  paid,  for  perform- 
ing the  same-transportation  service.  It  could  load  grain  belong- 
ing to  the  plaintiffs  into  foreign  cars,  and,  in  spite  of  the  service 
rendered  by  them  to  the  carrier  in  unloading,  no  payment  would 
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be  made,  because  these  foreign  cars,  under  the  rule,  were  not 
returned  to  the  Union  Pacific.  It  is  not  necessary  that  any  such 
irapn:^)er  purpose  should  be  shown  to  exist.  It  might  have  existed, 
and  if  so,  could  not  be  proved  by  the  injured  party.  The  power 
to  make  such  a  discrimination  would  prevent  the  enforcement  of 
anv  r^uiation  frequently  having  such  operation. 

The  carrier  cannot  pay  one  shipper  for  transportation  service, 
and  enforce  an  arbitrary  rule  which  deprives  another  of  com- 
pensation for  similar  service.  To  receive  the  benefit  of  such 
work  bv  one  elevator  without  making  compensation  therefor 
would,  in  effect,  be  the  involuntary  payment  by  such  elevator 
of  a  rebate  to  the  railroad  company,  for  it  would  enable  the 
railroad  to  receive  more  net  freight  on  its  grain  than  was  re- 
ceived from  its  competitor  located  on  the  railroad's  tracks.  This 
cannot  be  directly  dene,  nor  indirectly  by  means  of  regulation. 
A  rule  apparently  fair  on  its  face  and  reasonable  in  its  terms 
may,  in  fact,  be  unfair  and  unreasonable  if  it  operates  so  as  to 
give  one  an  advantage  of  which  another,  similarly  situated,  can- 
not avail  himself. 

4-  The  trial  court  was  right  in  holding  that  the  railroad  com- 
pany must  make  reparation  by  paying  for  the  elevation  of  grain 
in  those  cars  not  returned  in  forty-eight  hours,  because  they 
belonged  to  the  switching  company,  or  to  a  road  which  had  a 
direct  connection  in  the  switching  territory  (2  a),  and  in  those 
which,  when  emptied,  were  routed  so  that  the  home  road  par- 
ticipated in  the  freight  rate  {2  b). 

But  while  elevators  off  the  tracks  of  the  Union  Pacific  cannot 
,  be  affected  by  unreasonable  rules  tending  to  deprive  them  of  just 
compensation,  neither  can  they  disregard  the  obligation  promptly 
to  unload,  so  that  the  cars  might  be  put  in  service  as  soon  as 
praaicable.  This  was  conceded  by  the  defendants  in  error, 
and  the}-  accepted  the  ruling  that  they  were  not  entitled  to  re- 
rover  for  elevating  grain  out  of  some  200  cars,  which  could 
bare  been  unloaded  and  returned  in  a  much  shorter  time,  but 
»hich  they  detained  beyond  the  forty-eight  hours. 

Judgments  affirmed. 

Mr.  Justice  McKenna  and  Mr.  Justice  Hughes  concur  in 
the  result,  in  view  of  the  decision  in  Interstate  Commerce  Com- 
mission V.  Peavey.  222  U.  S.  42,  ante,  22,  32  Sup.  Ct.  Rep.  22. 

«RIIR— 12 
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[131  N.  W.  Rep.  1075.] 
{Syllabus  by  the  Court.) 
Carrien — Corporate  Powers — Storage  at  Terminal  Points. — It  U 
'ithin  the  corporate  powers  of  a  common  carrier  to  agree,  as  an 
iducement  in  securing  business,  that  merchandise  shipped  over  its 
oads  shall  be  stored  at  terminal  points  in  this  state  free  of  charge 
DT  the  period  of  90  days,  subject  (o  stipulated  charges  thereafter 
ntil  removed;  it  appearing  that  the  concession  of  free  storage  and 
le  subsequent  charges  were  in  accordance  with  duly  published  tariff 
egulations  and  open  without  discrimination  to  all  shippers,  limited 
nly  by  the  facilities  for  storage. 

(Additional  Syllabus  by  Editorial  Staff.) 
Warehoiuemen — Who   Are. — .-^    "warehouseman"    is    one    who    re- 
eives  into  his  warehouse  goods  and   merchandise   for  storage   for 

Appeal  from  District  Court,  Ranisey  County;  Grier  M.  Orr, 
uJge. 

Action  by  the  State  against  the  Minneapolis  &  St.  Louis  Con- 
lany.    Judgment  for  defendant,  and  the  State  appeals.    Affirmed. 

George  T.  Simpson,   Lyndon  A.   Smith,  and   Cobb  &  Wheel 
vrighl,  for  the  State. 
M.  L.  Countryman,  for  respondent, 

Lewis,  J.  .Action  to  enjoin  the  defendant  from  exercising  the 
lusiness  of  a  public  warehouseman.  So  far  as  necessary  here  to 
:onsider  the  answer  alleged : 

"Third.  That  this  defendant  has  never,  at  St.  Paul,  Min- 
leapolis,  or  at  any  other  station  on  its  line  of  road,  receive'l 
;rain  for  storage  in  bulk  from  different  owners  and  mixed  the 
iame  together,  or  so  stored  it  that  the  identity  of  the  difTereni 
ots  or  parcels  was  not  preserved,  and  that  at  no  time  has  this 
lefendant  owned  or  cotitrolled  elevators  or  warehouses  in  whicli 
;rain  has  been  received,  stored,  shipped,  or  handled,  and  thi^ 
lefendant  has  never  maintained  a  public  warehouse  or  ware- 
louses,  or  performed  the  functions  of  a  public  warehouseman, 
ind  does  not  contemplate  doing  so  in  the  future. 

"Fourth.  That  at  the  present  time,  and  at  all  times  mentioned 
n  plaintitT's  complaint,  it  is  and  has  been  necessary  for  this  de- 
'endant  to  temporarily  store  in  its  freight  rooms  freight  rc- 
:eived  for  transportation,  freight  having  been  transported  to 
)lace  of  destination,  freight  while  in  transit,  and  freight  awai!- 
ng  payment  of  freight  charges  and  removal  of  such  freight  from 
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defendant's  freight  houses  by  the  consignees  thereof,  and  tiiis 
defendant  has  made  such  storage  when  necessary,  and  nam 
otlier;  that  such  storage  is  and  has  been  inseparable  from  and  a 
mere  incident  to  the  carriage  of  such  freight." 

At  the  trial  the  custom  and  usage  in  furnishing  storage  facil- 
ities by  common  carriers,  as  recognized  in  the  Interstate  Com- 
merce Commission  Reports,  was  given  in  evidence,  and  an 
officer  of  the  Security  Warehouse  Company  of  Minneapolis  testi- 
fied that  the  practice  of  granting  90  days'  free  storage  by  de- 
fendant had  the  effect  of  diverting  customers  and  injured  the 
company's  business.  This,  with  the  tariffs  and  regulations  in- 
cluded in  the  findings,  constituted  the  evidence  in  the  case. 
The  trial  court  found  that: 

(1)  The  defendant  is  a  railroad  corporation  created,  organ- 
iicd,  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Minnesota.  At  all  the  times  hereinafter  mentioned  it  has  been, 
and  now  is,  a  common  carrier  engaged  in  the  transportation  of 
merchandise  and  passengers  for  hire;  its  general  offices  and 
principal  place  of  business  being  in  the  city  of  Minneapolis,  Hen- 
nepin county,  in  said  state,  and  its  lines  of  railroad  extending 
from  Minneapolis  westerly  to  and  beyond  Watertown  in  South 
Dakota,  and  in  a  southerly  and  southwesterly  direction  to  points 
b  the  state  of  Iowa.  It  is  engaged  in  both  an  interstate  and  in- 
trastate business.  It  has  no  charter  or  other  authority  to  en- 
gage in  the  warehouse  business,  except  such  as  may  have  been 
conferred  upon  it  by  the  general  laws  of  Minnesota  as  incidental 
lo  the  transportation  of  freight. 

(2 1  At  the  time  of  the  commencement  of  this  action  and  for 
>evera!  months  prior  thereto,  the  defendant  pubhshed  and  had 
in  effect  a  certain  tariff,  known  as  "M.  &  S.  L.  G.  F.  O.  100— A," 
and  supplements  thereto,  which  tariffs  and  supplements  set  forth 
the  rales  charged  by  the  defendant  for  the  service  rendered  by 
it  in  transportation  of  freight  over  its  line  of  railroad.  Said  tar- 
iffs and  supplements  are  on  61e  in  the  ofiice  of  the  Railroad  and 
Warehouse  Commission  of  said  state,  and  correctly  state  the 
rates  for  transportation  charged  and  collected  by  the  defendant 
for  its  service  rendered  as  a  common  carrier  of  merchandise. 
Said  tariff  contained  the  following  provisions : 

"(2)  The  Minneapolis  &  St.  Louis  Railroad,  on  application 
made  prior  to  arrival  of  car  load  freight  and  to  the  extent  of  its 
available  storage  facilities,  will  allow  free  storage  in  its  freight 
houses  at  Minneapohs  and  St.  Paul,  Jlinn.,  for  90  days  from  the 
time  the  car  is  unloaded. 

"On  expiration  of  the  90  days  this  freight  will  be  subject  to 
storage  charges  of  5  cents  per  ton  or  fraction  thereof,  per  day 
or  fraction  thereof,  with  maximum  charge  of  40  cents  per  ton 
per  calendar  month,  subject  to  following  handling  charges  and 
risks: 
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"Sugar,  salt,  grain  products,  or  cement  in  sacks  or  barrels,  15 
cents  per  ton  or  fraction  thereof. 

"All  other  car  load  freight,  25  cents  per  ton  or  fraction 
thereof. 

"No  freight  will  be  accepted  for  storage  except  at  consignees' 
or  owners'  risk  of  fire  or  storm  loss,  or  loss  or  damage  from  any 
other  cause  whatsoever. 

"No  charge  will  be  made  for  storage  of  less  than  car  load 
freight. 

"(At  all  other  stations  under  jurisdiction  of  Northern  De- 
murrage Bureau). 

"Storage  in  transit  (except  shingles). 

"(b)  The  Minneapolis  &  St.  Louis  Railroad  and  Iowa  Cen- 
tral Railway  will,  to  the  extent  of  their  available  storage  space, 
allow  free  storage  of  car  load  shipments  in  transit  (except  at 
St.  Paul  and  Minneapolis,  Minn.  See  section  'a')  on  the  basis 
of  through  rates  from  point  of  origin  to  destination.  Their 
facilities  being  limited,  arrangements  for  storage  must  be  made 
prior  to  shipping  of  freight.  Owners  of  freight  are  reqmred  to 
insure  against  fire  loss  while  held  for  reconsignment.  No  charge 
will  be  made  for  storage  of  less  than  car  load  freight. 
"Shingles. 

"(c)  Shingles  delivered  this  company  at  St,  Paul,  Minneapo- 
lis, or  Minnesota  Transfer,  Minn.,  when  originating  west  of  the 
Dakota-Montana  state  line,  may  be  stopped  without  extra  charge 
for  storage  or  sorting  in  transit  at  la.  Cent.  Ry.  and  M.  &  St. 
L.  R.  R.  stations  on  basis  of  through  rate  from  original  point  of 
shipment  to  final  destination,  providing  the  storage  facilities  and 
the  labor  incident  to  sorting,  loading,  and  unloading  are  fur- 
nished by  the  owner. 

"When  storage  facilities  are  furnished,  and  the  loading  and 
unloading  is  performed  by  the  la.  Cent.  Ry.  and  M.  &  St.  L.  R- 
R.,  the  following  charges  will  be  made: 

"Two  cents  per  one  thousand  shingles,  but  not  less  than  $5.00 
per  car  for  first  thirty  days  of  storage  or  fraction  thereof. 

"One  cent  per  thousand  shingles  for  each  subsequent  thirty 
days'  storage  or  fraction  thereof." 

(3)  The  above  tariff  was  continued  in  effect  until  October  1. 
1909,  when  the  provision  therein  for  free  storage  was  superseded 
by  a  supplementary  tariff  designated  as  "Supplement  No.  33," 
eff^ective  on  said  last-named  date,  which  supplement  was  as  fol- 
lows: 

"Effective  October  1,  1909,  Supplement  No.  33. 

"fa)  The  charge  for  storage  of  less  than  car  load  freight,  not 
removed  from  railroad  warehouses  or  platforms  within  48  hours 
from  the  first  7  a.  m.  after  notice,  will  be  5  cents  per  ton  per 
day,  or,  at  option  of  railroads,  freight  mav  be  sent  to  public 
warehouse,  subject  to  risk  of  owner  of  freight. 
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"Any  fractional  part  of  2,000  pounds  will  be  computed  as  one 
ton,  and  any  fractional  part  of  24  hours  will  be  computed  as  one 
day. 

''Exception — Fruit,  car  loads,  handled  for  auction  through 
railroad  freight  houses,  will  be  charged  at  the  rate  of  25c.  per 
1  ton  or  fraction  thereof  with  time  limit  24  hours." 

(4)  During  all  the  time  the  tariff  set  forth  in  the  second  para- 
graph of  these  findings  of  fact  was  in  effect  the  defendant  con- 
tjauously  transacted  its  business  in  conformity  therewith,  and 
furnished  to  its  patrons  the  free  storage  therein  provided  for, 
and  rendered  the  usual  service  in  handling,  loading,  and  unload- 
ing at  the  rates  specified  in  said  tariff.  The  storage  and  hand- 
ling facilities  so  supplied  included  storage  and  handling  in  build- 
ings owned  by  third  parties,  such  facilities  being  furnished  uo- 
dti  arrangements  made  between  the  defendant  and  the  owners 
of  such  buildings. 

(5)  No  increase  was  made  over  the  defendant's  regular  rates 
for  transporting  merchandise  over  its  railroad  for  or  on  account 
of  the  free  storage  advertised  by  and  furnished  pursuant  to  the 
prorisions  of  the  tariff  set  out  in  the  second  paragraph  of  these 
findings  of  fact.  Such  storage  was  furnished  without  any  con- 
sideration in  excess  of  the  regular  tariff  rate  for  transporting  the 
property  stored  and  rendering  the  service  incident  to  the  per- 
formance of  the  defendant's  duties  as  a  common  carrier  in  the 
usual  manner.  Such  free  storage  facilities  were  supplied  by  the 
defendant,  as  stated  in  such  tariff,  to  all  its  patrons  having  oc- 
asion  for  such  facilities,  and  were  offered  at  various  and  nu- 
merous points  within  and  without  the  state  of  Minnesota,  as  an 
inducement  to  parties  to  make  shipments  over  defendant's  rail- 
road. 

(6)  The  several  other  railroad  carriers  having  terminals  and 
Imninal  facilities  at  the  cities  of  St.  Paul  and  Minneapolis  also 
lostalled  and  made  effective  tariffs  containing  provisions  for  free 
storage  of  merchandise  transported  over  their  Hnes,  similar  to 
the  provisions  of  the  tariff  installed  and  made  effective  by  this 
defendant,  as  hereinbefore  set  forth. 

(?)  At  all  times  herein  referred  to  a  large  number  of  storage 
^■^rehouses  have  been  and  now  are  maintained  by  citizens  of 
diis  state,  and  by  companies  organized  by  citizens  of  this  state, 
It  the  cities  of  Minneapolis  and  St.  Paul  and  at  Minnesota 
Transfer,  the  erection  and  maintenance  of  which  represent  large 
Investment  and  expense.  Such  warehouses  were  constructed 
and  arc  maintained  for  the  purpose  of  supplying  storage  facili- 
"ti  for  hire  to  any  and  all  persons,  corporations,  copartner- 
ships, individuals,  or  business  associations  having  use  for  such 
«eiiities.  The  goods  stored  therein  include  all  kinds  and  classes 
"f  goods,  wares,  merchandise,  and  personal  property,  except 
grain. 
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(8)  The  installation  of  the  tariffs  referred  to  in  paragrap 
2  and  6  of  these  findings  and  the  furnishing  of  free  stora 
thereunder  by  said  various  carriers,  including  the  defendant,  c 
prived  the  Security  Warehouse  Company,  one  of  the  owners 
the  warehouses  described  in  paragraph  7  thereof  of  a  large  pj 
of  the  storage  business  which  it  otherwise  would  have  securt 
and  directly  and  seriously  diminished  the  revenues  which  it  h, 
been  formerly  receiving  from  the  operation  and  conduct  of  i 
■warehouse. 

(9)  This  action  was  commenced  in  the  month  of  Febriiar 
1909,  and  similar  actions  are  pending  against  each  of  the  ca 
Tiers  referred  to  in  the  defendant's  answer  herein,  except  th 
since  the  commencement  of  this  action  the  action  against  tl 
Wisconsin  Central  Railway  Company  has  been  dismissed  b 
cause  of  its  absorption  by  the  Minneapolis,  St.  Paul  &  Sauh  St 
Marie  Railway  Company.  Since  the  commencement  of  this  a 
tion  the  defendant,  and  all  the  other  railroad  companies  niei 
tioned  herein,  have  canceled  and  withdrawn  the  said  tariff  pn 
visions  hereinbefore  set  out  relating  to  free  storage,  and  tli; 
neither  the  defendant  nor  any  one  of  said  carriers  has  since  sue 
withdrawal  been,  or  now  is,  engaged  in  the  practices  con 
plained  of  in  the  complaint  herein. 

(10)  The  memorandum  made  and  filed  by  the  undersigne 
tjn  August  26,  1910,  is  based  upon  the  facts  herein  found. 

As  conchisions  of  law  the  court  finds  that  the  defendant  is  er 
titled  to  the  judgment  and  decree  of  this  court  that  plainti; 
take  nothing  herein. 

The  trial  court  decided  that  the  state  was  not  entitled  to  a 
injunction,  but  placed  its  decision  on  the  ground  that  at  the  tim 
of  the  trial  it  appeared  that  the  tariffs  had  been  withdrawn,  ani 
that  it  would  be  a  useless  ceremony  to  restrain  the  defenda" 
from  doing  that  which  it  had  abandoned  and  did  not  threatei 
to  resume.  The  state  insists  that  it  was  entitled  to  a  decisioi 
on  the  merits,  and  invokes  the  rule  that,  when  the  plaintiff  is  en 
titled  to  an  injunction  at  the  time  of  the  commencement  of  tin 
action,  it  will  be  granted,  even  though  the  defendant  may  havi 
discontinued  the  acts  complained  of.  The  questions  presenter 
were  of  public  importance,  and  the  state  was  not  satisfied  tha 
the  same  tariffs  might  not  be  reinstated  in  the  future.  Under  ihf 
circumstances  the  case  should  have  been  disposed  of  on  th< 
merits.  High  on  Injunctions  (4th  Ed.)  §  23;  Roberts  v.  I-oiiis' 
ville.  92  Ky.  95,  17  S.  W,  216,  13  L.  R.  k.  844. 

[2]  A  warehouseman  is  one  who  receives  into  his  warehouse 
goods  and  merchandise  for  storage  for  hire.  The  cornplai"' 
charges  that  defendant  was  engaged  in  conducting  and  carrying 
on  for  hire  and  reward  the  distinct,  substantive,  and  independ- 
ent business  of  a  public  warehouseman,  and  the  legal  basis  for 
the  action  is  that  the  conduct  of  such  business  is  ultra  vires.   ^^- 
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fendant  admits  that  it  has  no  corporate  power  to  receive  and 
store  goods  as  an  independent  business,  but  insists  that  such 
storage  as  it  has  furnished  was  incidental  to  its  business  oi 
transporting  freight  as  a  common  carrier.  There  is  no  evidence 
in  the  record  that  defendant  held  itself  out  to  the  public  gener- 
ally as  a  warehouseman  and  the  nature  of  its  business  must  be 
determined  from  the  regulations  and  tariffs  as  set  forth  in  the 
findings.  From  these  regulations  it  appears  distinctly  that  they 
were  published  and  enforced  solely  for  the  benefit  of  shippers  on. 
the  road,  and  no  discrimination  was  made  between  shippers. 
Free  storage  at  St.  Paul  and  Minneapolis  was  offered  to  the  ex- 
tent of  available  storage  facilities.  On  the  expiration  of  90  days 
the  freight  was  subject  to  certain  charges.  Shippers  were  in- 
formed that  the  facilities  for  storage  were  limited  and  that  ar- 
rangements for  storage  must  be  made  prior  to  shipping.  So  far 
as  appears  from  the  regulations,  the  time  of  storage  was  not  lim- 
ited. No  extra  -charge  was  made  for  transporting  freigiit 
shipped  subject  to  these  regulations.  It  is  stated  in  the  state's 
brief  that  the  free  storage  was  offered  to  all  the  defendant's 
patrons  as  an  inducement  for  making  shipment  over  its  road,  and 
the  state  concedes  that  such  storage  was  furnished  without  any 
consideration  in  excess  of  the  regular  tariff  rate  for  transporta- 
tion of  the  property.  It  is  contended  that  the  arrangement 
amounted  to  the  granting  of  a  bonus  for  the  purpose  of  in- 
creasing the  revenues  in  the  transportation  of  the  freight,  which 
had  the  effect  of  unjust  competition  with  regular  warehouse- 
men at  St.  Paul  and  Minneapolis ;  but  the  state  concedes  that  the 
manner  in  which  the  practice  may  affect  other  warehousemen  is 
not  involved  and  the  only  question  for  decision  is  frankly  stated 
thus:  "The  primary  obligations  of  a  carrier  are  to  receive, 
transport  and  deliver  property.  It  can  only  be  enforced  into  the 
position  of  a  warehouseman  through  lack  of  diligence  on  the 
part  of  the  consignee  in  the  removal  of  his  property."  And  the 
claim  is  made  that  the  carrier  is  compelled  to  rid  itself  as 
quickly  as  possible  from  all  freight  received  at  terminals. 

If  Uiis  proposition  is  sound,  then  it  might  follow  that  defend- 
ant has  been  conducting  an  independent  substantive  storage  busi- 
ness. But  we  do  not  consider  the  position  well  taken,  and  we 
find  no  warrant  for  it  in  the  law.  In  State  v.  Southern  Pa- 
cific Co.,  52  La.  Ann.  1822,  28  South.  372,  the  leading  case  cited 
bj  appellant,  the  company  had  followed  the  practice  of  taking 
goods  into  its  warehouse  which  were  not  received  for  or  by  ship- 
tnent.  It  was  conducting  a  public  warehouse  in  the  same  manner 
that  any  party  not  a  common  carrier  would  conduct  it.  The  gen- 
eral statements  found  in  the  opinion  as  to  enforced  storage  do 
not  seem  to  have  been  called  for  by  the  facts  nor  necessary  to 
the  decision.  The  case  of  American  Warehousemen's  Ass'n  t. 
Ill-  Central  Railroad,  7  Interst.  Com.  R.  556,  involved  the  ques- 
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on  of  discrimination  between  shippers  and  also  complaints  that 
ime  carriers  failed  to  publish  all  rate  schedules  and  terminal 
;gTilations  and  failed  to  adhere  to  rules  that  were  published, 
he  only  result  of  the  action  was  that  it  was  made  the  basis  for 
:neral  orders  on  the  subject,  and  the  question  now  before  us 
as  not  involved.  Commercial  Club  of  Duluth  v.  Northern  Pa- 
fic  Ry.  Co.  et  al.,  13  Interst.  Com.  R.  288,  raised  the  question 
E  discrimination  as  between  local  and  inland  jobbers  by  the 
-actice  of  storing  freight  in  transit  at  Duluth.  We  find  noth- 
ig  in  the  decision  to  aid  the  state's  case.  On  the  contrary,  the 
-actice  of  granting  free  storage  was  recognized  as  lawful.  It 
as  said :  "It  is,  of  course,  obvious  that  the  privilege  is  more  val- 
ible  to  inland  merchants  than  it  is  to  merchants  at  lake  ports. 
.  does  not  necessarily  follow  from  this,  however,  that  the  privi- 
ge  is  unlawful."    The  other  cases  are  not  in  point. 

[1]  The  Interstate  Commerce  Commission  and  the  courts 
ive  been  frequently  required  to  pass  upon  the  right  of  common 
irriers  to  charge  demurrage  when  freight  was  not  removed  by 
le  consignee  within  a  reasonable  time  after  his  arrival  at  the 
lint  of  delivery,  and  upon  the  right  to  discriminate  between 
lippers  with  reference  to  storage  rates  or  privileges;  but  we 
ive  no  knowledge  of  any  case  where  a  carrier  was  charged 
ith  violating  its  charter,  by  granting  storage  privileges  beyond 
le  time  reasonably  necessary  for  removal  at  the  point  of  deliv- 
■y.  That  the  carriers  engage  in  the  practice  from  the  necessi- 
es  of  competition  and  for  the  purpose  of  securing  shippers 
and  without  question.  There  is  no  other  object.  They  do  not 
ish  to  undertake  the  expense  and  responsibihty  of  conducting 
jblic  warehouses,  and  there  is  every  reason  to  believe  that  they 
ould  gladly  abandon  the  practice  if  all  carriers  would  abandon 
.  The  granting  of  such  privileges  as  an  inducement  to  shippers 
as  always  been  practiced,  and  we  are  not  aware  that  the  right 
I  do  so  has  ever  been  questioned.  Not  only  that,  but  our  own 
ws  recognize  the  custom  as  one  of  the  incidents  necessary  to 
le  transportation  of  goods,  and  the  limitation  suggested  by  the 
Tm  "enforced  storage"  has  never  been  applied.  Section  2007, 
evised  Laws  1905,  treats  the  storing  of  property  by  common 
irriers  as  an  incident  to  its  transportation,  and  provides  that 
larges  shall  be  equal  and  reasonable;  but  the  time  of  storage  is 
3t  limited.  Section  2805  enables  common  carriers  to  get  rid  of 
roperty  consigned  to  them  after  60  days  by  turning  it  over  to 
ly  warehouseman  upon  payment  of  storage.  This  is  for  the 
;nefit  of  the  carriers,  but  is  not  a  limitation  on  their  right  to 
old  it  longer. 

Moreover,  the  right  to  hold  goods  in  storage  for  future  deliv- 
■y  was  recognized  as  within  the  carrier's  charter  powers  in 
tate  V.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  68  Minn.  381, 
1  N.  W.  400,  38  L.  R.  A.  672,  64  Am.  St.  Rep.  482.    The  Leg- 
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islature  of  1895  (Laws  1895,  c.  149,  §  11)  undertook  to  com- 
pel common  carriers  to  turn  over  to  storage  companies  all  prop- 
erty which  the  consignee  failed  to  call  for  or  receive  within  20 
days  after  notice  of  its  arrival.  The  requirement  was  held  to  be 
an  unwarranted  and  arbitrary  interference  with  the  right  of  par- 
ties to  contract  with  reference  to  the  disposition  of  their  prop- 
erty, and  upon  that  ground  unconstitutional.  The  power  of  the. 
Legislature  to  adopt  reasonable  regulations  for  the  preservation 
and  protection  of  property  transported,  bift  not  claimed  within  a 
reasonable  time  by  the  consignee,  was  conceded  in  the  opinion; 
but  no  questions  of  that  character  are  here  involved. 

Our  conclusion  is  that,  on  the  undisputed  facts,  the  practice 
of  granting  free  storage  on  goods  received  at  St.  Paul  and  Min- 
neapolis, for  the  period  of  90  days,  subject  to  the  stated  charges 
thereafter  until  removed,  as  an  inducement  or  accommodation 
lo  shippers,  is  within  the  charter  powers  of  defendant  incidental 
to  its  business  as  a  common  carrier. 
Affirmed. 


Adams  Express  Co.  v.  Byers  et  al. 

(Supreme  Court  of  Indiana,  June  21,  1011.) 

[95  N.  E.  Rep.  613.] 

Cairiera — ExfM-esa  Shipment — Limited  Liability.* — Parties  may 
agree  on  the  value  of  property  to  be  shipped  by  express,  and  limit 
the  carrier's  liability  lo  the  agreed  valuation  where  the  agreement 
as  to  limitation  is  fairly  made,  on  a  good  consideration. 

Principal  and  Agent — Authority— Contract  with  Carrier. — In  gen- 
eral, authority  by  a  shipper  lo  an  agent  lo  deliver  an  article  at  a 
carrier's  shipping  station  for  shipment  carries  with  it  authority  to  fix 
a  valuation,  and  to  contract  with  the  carrier  to  limit  the  latter's  lia- 
bility to  a  value  fixed  in  the  contract. 

Carriers — ConnectinK  Carriers — limited  Liability. t — A  connecting 
carrier  may  avail  itself  of  a  limited  liability  contract  entered  into 
by  the  initial  carrier. 

CaTrierB_L0K  of  Frdght— Limited  Uability.— Plaintiff  took  valu- 
ible  poultry  to  the  agent  of  an  express  company  for  shipment  over 

•See  (oot-note  *oi  Ostrool  v.  Northern  Pac.  Ry.  Co.  (Minn.),  37 
R.  R.  R.  464,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  464;  foot-note  of  D'Arcy 
■■■■  Adams  Express  Co.  (Mich.),  .17  R,  R.  R,  463.  60  Am,  &  Eng,  R. 
Cis.,  N.  S.,  462;  last  foot-note  of  Atlantic  C.  L.  R.  Co.  v.  Coachman 
IFls.),  36  R.  R.  R.  775.  5B  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  Pitts- 
Wk.  etc..  R.  Co.  V.  Mitchell  (Ind.),  36  R.  R.  R.  760,  59  Am.  &  Eng. 
R  Cas.,  N.  S.,  760;  last  foot-note  of  Stringfield  v.  Southern  Ry.  Co. 
'N'.  C),  35  R.  R.  R.  824.  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  6B4. 

fSee  extensive  note,  38  R.  R.  R.  442.  51  Am.  &  Eng.  R.  Cas,  N. 
S.  442. 
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its  line  and  that  of  defendant  company  to  an  exposition  for  exh 
tion.  Plaintiff  notified  tlie  agent  that  the  fowls  were  very  valua 
and  had  cards  to'that  effect  attached  to  the  crates.  The  agent,  w 
out  further  conversation,  valued  the  fowls  al  .$5  a  head  and  ship 
them  under  a  merchandise  rate  amounting:  to  $12.60,  which  plair 
paid.  The  established  rate  for  poultry  valued  at  the  value  of 
fowls  in  question  was  $I03.S0.  The  agent  gave  no  receipt  or  bill 
lading  to  plaintiff,  nor  was  any  special  contract  made  fixing 
value  of  the  property,  nor  did  p"laintiff  know  that  the  agent  had  ' 
ued  the  fowls  at  $5  a  head.  The  fowls  were  dehvered  safely  by 
initial  carrier  to  defendant,  a  connecting  carrier,  and  by  it  were 
negligently  transported  that  seven  died  from  sufFocaiion.  Held,  I 
the  agent  of  the  initial  carrier  had  no  authority  to  bind  the  ship 
by  limitation  of  the  value  of  the  fowls,  and,  plaintiff  never  hav 
ratified   such   act,  defendant   was  liable   for  their  actual    value. 

Appeal  from  Circuit  Court,  Boone  County;  S.  R.  Artin. 
Judge. 

Action  by  Carl  S.  Byers  and  others  against  the  Adams  Expn 
Company  and  another.  Judgment  for  plaintiffs  against  i 
Adams  Express  Company  alone,  and  its  appeals.  Transfer! 
rrom  Appellate  Court  under  section  1405,  Burns'  Ann.  St.  19 
(Acts  1901,  p.  590).    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appellant. 
Ira  M.  Sharp,  for  appellees. 

Morris,  J.  Byers,  appellee,  sued  appellant  and  appellee  Amei 
can  Express  Company,  to  recover  the  value  of  seven  chicke 
which  died  while  being  carried  by  the  express  companies  fro 
Hazelrigg,  Ind.,  to  Tri-Centennial  Exposition  at  Jamestown,  V; 
in  1907. 

There  was  a  trial  by  the  court,  special  findings  of  fact,  at 
conclusions  of  law  thereon,  and  judgment  for  Byers  for  $I,0( 
against  the  Adams  Express  Company,  and  for  the  American  E: 
press  Company  against  Byers  for  costs.  From  this  judgmer 
the  Adams  Express  Company  appeals. 

The  uncontroverted  facts  are  that  Byers  was  a  breeder  ar 
shipper  of  fancy  poultry,  with  his  poultry  yards  located  ne: 
Hazelrigg,  a  station  on  the  Cleveland,  Cincinnati,  Chicago  &  S 
Louis  Railway,  in  Boone  County,  and  for  years  had  made  ni 
merous  shipments  by  express  from  the  ^station.  Appelk 
American  Express  Company  is  a  common  carrier  of  freigl 
by  express,  and  conducts  its  business,  both  state  and  ii 
terstate,  principally  upon  the  system  of  railway  lines  con 
monly  known  as  the  New  York  Central  and  Big  Four.  0 
and  prior  to  October  19,  1907,  it  had  an  office  and  agent  at  Haze 
rigg.    The  Adams  Express  Company  is  and  has  been  for  yeai 
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a  common  carrier  of  freight  by  express,  and  conducts  its  busi- 
ness, state  and  interstate,  principally  upon  the  lines  of  railroad 
owned,  by  the  Pennsylvania  Company.  On  and  prior  to  October 
19,  1907,  the  Adams  Express  Company  had  the  exclusive  ex- 
press privileges  at  the  exposition  grounds  of  the  Jamestown  Ex- 
position, at  Xorfolk,  Va. 

As  a  part  of  the  attractions  at  the  exposition,  there  was  a  poul- 
tiy  exhibit  planned  to  open  on  October  22d.  On  October  19, 
1907,  Byers  delivered  to  the  American  Express  Company,  at 
Hazelrigg,  a  crate  of  poultry,  consisting  of  nine  black  Orphing- 
ton  chickens  and  three  ducks.  He  instructed  the  express  com- 
pany's agent  at  Hazelrigg  to  ship  the  poultry  to  Indianapolis, 
Ind.,  and  there  transfer  it  to  the  Adams  Express  Gpmpany,  to 
be  by  it  carried  and  delivered  to  the  superintendent  of  the  poul- 
try department  of  the  exposition  at  Xorfolk,  where  Byers  in- 
tended to  exhibit  the  poultry.  The  poultry  department  of  the 
exposition  had  prepared  special  cards  to  be  attached  to  crates  of 
poultry  destined  for  exhibition  at  the  exposition.  Byers  filled  out 
one  of  these  cards,  by  which  it  was  directed  that  the  poultry  be 
shipped  by  the  American  Express  Company  to  Indianapolis  and 
there  transferred  to  the  Adams  Company  for  shipment  to  the  ex- 
position. On  the  crate,  in  bold  letters,  Byers,  before  shipment, 
bad  written :  "Very  valuable.  Handle  with  care."  The  two  ex- 
press companies  had  joint  rates  for  shipments  from  Hazelri^ 
to  Norfolk.  The  American  agent  at  Hazelrigg,  when  the  crate 
was  tendered  for  shipment,  figured  the  rate  from  Hazelrigg  to 
Xorfolk,  Va.,  and  announced  to  Byers  that  it  was  SI2.60.  By- 
ers thereupon  paid  the  agent  the  above  amount.  This  rate  was 
in  fact  a  merchandise  rate,  and  was  only  intended  by  the  compa- 
nies to  apply  to  poultry  when  the  value  thereof  was  $.^  per  head 
or  less.  The  established  rate  of  the  Adams  Company,  from  In- 
dianapolis to  Xorfolk,  for  poultry  valued  at  $1,000  was  $103.50 
and  for  poultry  valued  at  $60  was  9.50. 

The  experience  of  the  agent  of  the  American  Company  at 
Hazelri^  had  been  somewhat  limited.  When  Byers  delivered 
the  crate  of  poultry  to  him.  he  made  no  inquiry  as  to  the  value 
of  the  poultry,  although  in  the  conversation  Byers  did  say  to  him 
that  this  was  the  most  valuable  shipment  he  had  ever  made.  No 
express  agreement,  written  or  oral,  was  made  in  regard  to  the 
value  of  the  shipment  or  the  liabilities  of  the  companies.  Byers 
was  not  furnished  any  bill  of  lading,  nor  given  any  receipt  for 
the  poultry.  The  agent  at  Hazelrigg  prepared  and  forwarded 
with  the  poultry  a  wavbill.  upon  which  he  designated  the  value 
of  the  poultry  at  $60.  but  he  did  not  inform  Byers  of  this  fact, 
nor  did  Bvers  ever  see  the  waybill,  or  have  any  knowledge  that 
the  valuation  of  $60  had  been  placed  thereon. 
The  agent  of  the  American  Company  at  Hazelrigg  made  the 
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following  entry  in  the  out-book  of  the  company  regarding  th 
shipment : 

1  Coop  From  To  Weight  Ch'g' 

IS  Fowls  C.  S.  Byers.      John  A.  Murkin,  Jr.  No,  180  $1S.( 

Norfolk,  Va.  Prepai 

At  the  time  the  agent  believed  that  he  was  not  required,  eitht 
by  law  or  the  rules  of  the  company,  to  deliver  any  receipt  or  bi 
of  lading  to  the  shipper,  nor  did  he  know  it  was  the  rule  of  th 
company  to  present  to  the  shipper  a  special  contract,  or  bill  o 
lading,  fixing  the  value  of  the  property  and  limiting  the  liabilit 
of  the  company  when  the  shipment  was  to  go  on  ordinary  mer 
chandise  rates. 

At  the  city  of  Indiaiiapohs,  the  transfer  agent  of  the  Ameri 
can  Company  made  out  a  transfer  receipt  and  delivered  the  crat 
to  the  Adams  Company,  and  at  the  time  presented  his  transfe 
receipt,  indicating  the  weight  of  the  crate,  the  proportion  of  thi 
express  charges  to  be  paid  the  Adams  Company,  which  wa: 
$9.50,  and  also  reciting  the  fact  that  the  poultry  was  valued  ai 
$60,  and  at  the  time  he  stated  to  the  agent  of  the  Adams  Com- 
pany, who  received  the  shipment,  that  the  value  of  the  poultn 
was  $5  per  head,  and  it  was  in  good  order ;  whereupon  the  ageni 
of  the  Adams  Company  at  Indianapolis  took  charge  of  the  poul- 
try and  signed  the  transfer  receipt.  The  Adams  Company 
shipped  the  fowls  from  Indianapolis  to  Norfolk,  and  in  the  ship- 
ment caused  seven  of  the  chickens  to  be  suffocated,  and  they 
were  delivered  dead  at  the  exposition  grounds.  These  seven 
chickens  were  of  the  value  of  $1,000  when  received  by  the  Adams 
Company  at  Indianapolis. 

It  is  contended  by  the  appellant,  under  the  above  facts,  that 
the  American  Express  Company  -was  the  agent  of  Byers  in  the 
delivery  of  the  shipment  to  appellant,  and  was  bound  by  the  dec- 
larations and  acts  of  the  American  Company,  in  connection  with 
the  delivery;  that,  having  received  the  chickens  at  a  valuation  of 
$5  per  head,  fixed  by  the  American  Company,  appellant  is  only 
liable  for  $35  for  the  seven  dead  chickens,  and  consequently  the 
court  erred  in  overruling  the  motion  which  was  made  by  appel- 
lant to  so  modify  the  judgment  against  it  as  to  limit  the  recovery 
to  the  sum  of  $35.  The  several  errors  relied  on  by  appellant 
present  the  same  proposition. 

[1]  Parties  may  agree  on  the  value  of  property  to  be  shipped, 
and  hmit  the   liability  of  the  carrier   to   the   agreed    valuation. 


where  the  contract  is  fairly  made  upon  a  good  consideration.  Ad- 
ams Express  Company  v.  Carnahan  (1902)  29  Ind.  App.  606.  63 
N.  E.  245,  64  N.  E.  647,  94  Am.  St.  Rep.  279.  and  cases  cited. 

[2,  3]   It  may  be  stated,  also,  as  a  general  proposition,  that  au- 
thority by  the   shipper  to   an  agent  to   deliver  an   article  at  the 
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shifting  station  of  the  carrier  for  shipment  carries  with  it  the 
autfibrity  to  lix  a  valuation,  and  to  enter  into  a  contract  with  the 
carrier  which  limits  the  liability  of  the  latter  to  the  value  fixed 
in  the  contract ;  and  a  connecting  carrier  may  avail  itself  of  the 
limitation.  Adams  Express  Company  v.  Camahan,  supra;  Hill 
V.  Boston,  etc.,  R.  Co.,  144  Mass.  284,  10  N.  E.  836. 

This  rule  is  recognized,  because  one  of  the  necessary  incidents 
to  a  shipment  is  to  arrange  with  the  carrier  to  receive  the  goods. 
31  Cyc.  1402.  While  an  agent  may  not  act  beyond  the  scope  of 
his  authority,  yet,  when  the  appointment  has  been  expressly 
made  in  writing,  it  frequently  happens  that  much  of  the  agent's 
resulting  authority  is  implied,  because,  even  where  acting  under 
a  minutely  detailed  power  of  attorney,  some  item  is  almost  in- 
eritably  omitted  in  drawing  the  instrument.    31  Cyc.  1335. 

(4]  The  facts  in  this  case,  however,  do  not  warrant  the  con- 
clusion that  authority  to  bind  the  shipper  should  be  implied,  be- 
cause there  was  no  relationship  of  principal  and  agent  between 
Byers  and  the  American  Company,  but  instead  it  was  that  of 
shipper  and  carrier.  In  the  absence  of  facts  showing  a  habit  or 
course  of  dealing  between  the  shipper  and  the  initial  carrier, 
whereby  the  shipper  acquiesced  in  or  consented  to  the  initial  car- 
rier fixing  the  value  of  shipments,  and  limiting  the  common-law 
liability  of  the  succeeding  carriers,  authority  will  not  be  implied  to 
warrant  the  carrier  in  making  an  agreement  of  that  character 
binding  on  the  shipper.  Benson  v.  Oregon,  etc.,  R,  Co.,  35  Utah 
241,  99  Pac.  1072,  136  Am.  St.  Rep.  1052;  Nelson  v.  Hudson 
River  R.  Co.,  48  N.  Y.  498;  Seller  v.  Steamship  Pacific,  1  Or. 
400.  Fed.  Cas.  No.  12,644;  Russell  v.  Erie  R.  Co.,  70  N.  J.  Law, 
808,  59  Atl.  150,  67  L.  R.  A.  433,  1  Am.  &  Eng  Ann.  Cas.  672. 

In  this  case  the  shipper  gave  no  authority  to  the  American 
Company  to  place  a  valuation  on  the  chickens.  He  never  rati- 
fied the  act  of  the  American  Company  in  placing  a  value  thereon. 
The  evidence  discloses  no  course  of  dealing  from  which  such  au- 
thority might  be  presumed.  The  common-law  liability  of  the  car- 
rier cannot  be  limited,  except  by  contract  with  the  shipper,  ex- 
press or  implied.  No  such  contract  is  disclosed  by  the  evi- 
dence, and  appellant's  remedj',  if  any,  is  against  the  American 
Company.    There  is  no  error  in  the  record. 

Judgment  affirmed. 
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(Supreme  Court  of  Iowa,  July  5,  ISll.) 

[132  N.  W.  Rep,  57,] 

Evidence — Opinion  Evidence — Expert  Testimonf. — Experts  in  the 
purchase  of  cattle  according  to  estimated  weight  may  testify  from 
observation  of  cattle  at  their  destination  as  to  their  average  weight 
at  the  place  where  loaded  for  transportation. 

Evidence — Opinion  Evidence— Expert  Testimony. — Experts  in  buy- 
ing and  selling  cattle  may  testify  as  to  the  value  of  cattle  if  delivered 
at   a   market   in   good   condition. 

Evidence — Shrinkage  of  Live  Stock — Similar  Facts. — In  an  action 
against  a  carrier  for  shrinkage  of  live  stock  during  transportation, 
testimony  as  to  what  similar  cattle  sold  for  on  the  market  was  corn- 
Carriers — Carriage  of  Live  Stock — Negligence — Contributory  Neg- 
ligence—Burden of  Proof.* — A  shipper  of  live  slock  who  accompa- 
nies the  shipment  to  give  the  stock  care  and  attention  has  the  bur- 
den of  showing  that  the  injury  to  the  cattle  during  transportation 
was  due  to  some  fault  of  the  carrier,  but  a  shipper  who  shows  a 
fault  of  the  carrier  and  injury  proximately  resulting  therefrom  es- 
tablishes his   case. 

Carriers — Carriage,  of  Live  Stock — ^Negligence — Evidence. — Evi- 
dence held  to  justify  a  linding  that  shrinkage  of  live  stock  was  due 
to  the  failure  of  the  connecting  carrier  to  unload  the  stock  on  the 
shipper's  request  at  the  point  it  received  the  shipment  from  the  ini- 

Carriers — Carriage  of  Ijve  Stock— Failure  to  Unload  Stock — Lia- 
bility.— A  carrier  of  live  stock  must  have  some  agent  at  its  office 
with  authority  to  transact  business  with  reference  to  the  handling 
of  live  stock,  and  a  carrier  employing  an  agen'  for  that  purpose  must, 
where  the  agent  is  absent,  substitute  another  agent  in  his  place,  to 
whom  information  may  be  given  that  the  stock  is  suffering  from 
want  of  attention,  and  that  the  cars  must  be  transferred  to  a  suitable 
place  for  unloading. 

Carriers — Carriage  of  I-ive  Stock— Failure  to  Unload  Stock — Lia- 
bitiQ'. — A  shipper  accompanying  a  shipment  of  live  stock  must  give 
notice  that  the  stock  requires  attention  which  he  cannot  give,  and  he 
must  notify  the  carrier  to  transfer  the  cars  to  a  suitable  place  for 
unloading  where  unloading  is  necessary,  but  in  the  absence  of  any 
showing  to  the  contrary  he  may  assume  that  an  agent  transacting 
business  in  the  office  of  the  carrier  where  freight  and  passenger  busi- 

■See  note.  26  R.  R.  R,  312,  49  Am.  &  Eng,  R.  Cas,.  N.  S..  313;  Bar- 
telt  V.  Oregon  R.,  etc,  Co,  (Wash,),  35  R.  R.  R.  400.  58  Am,  &  Eng. 
R.  Cas..  N,  S.,  400;  foot-note  of  Cleve  v.  Chicago,  etc..  Ry.  Co. 
(Neb.),  31  R.  R.  R.  I8B,  44  Am.  &  Eng.  R.  Cas,,  N.  S,,  189. 
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ntss  is  transacted  is  the  proper  agent  to  whom  his  request  may  be 
directcd- 

Curien — Curiage  of  Live  Stock — Failnre  to  Unload  Stock — Lia- 
bilhy. — Where  a  passenger  ticket  agent  at  a  station  acted  with  the 
issent  of  the  carrier  in  transacting  business  with  reference  to  freight, 
uid  the  evidence  showed  that  it  was  the  custom  to  notify  him,  or 
Kioever  was  in  charge  of  the  passenger  depot,  that  freight  cars 
should  be  placed  on  a  transfer  track,  notice  to  the  agent  to  transfer 
ars  to  a  suitable  place  for  the  unloading  of  live  stock,  was  suffi- 
cient to  charge  the  carrier  with  the  duty  of  transferring  the  cars  to 
a  proper  place,  though  the  carrier  employed  another  agent  at  the 
itation  who  had  charge  of  the  freight  business. 

Appeal  from  District  Court,  Cass  County;  A.  B.  Thornell, 
Judge. 

Action  to  recover  damages  for  the  deterioration  and  shrink- 
age of  three  car  loads  of  cattle  shipped  to  Chicago  over  the  de- 
fendants' lines  of  railway  connecting  at  Atlantic,  due  to  failure 
of  the  defendant  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  to  unload  the  animals  at  Atlantic  on  plaintiff's  request 
in  order  that  they  should  not  suffer  from  the  heat  while  awaiting 
transportation  on  that  company's  line  of  road.  There  was  a 
i"erdicl  for  the  amount  of  $190  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  and  from  judgment  on  that  verdict 
aid  defendant  appeals.     Affirmed. 

Canoll  Wright,  J.  L.  Parrish,  J.  H.  Johnson,  and  /.  B.  Rocka- 
ftilmv.  for  appellant. 
H.  M.  Boorman,  for  appellee. 

McCl-MN,  J.  Plaintiff  had  a  through  contract  of  shipment 
Mth  the  Atlantic  Northern  &  Southern  Railroad  Company  un- 
der which  his  three  car  loads  of  cattle  were  to  be  transported 
from  a  small  station  on  that  railroad  to  Chicago,  the  connecting 
point  between  the  two  lines  being  Atlantic.  Although  the  ship- 
ment was  made  in  the  expectation  that  the  Atlantic  Northern 
wonld  deliver  the  cars  at  Atlantic  in  time  for  them  to  go  for- 
ward to  Chicago  on  the  Rock  Island  at  about  6  o'clock  in  the 
evening,  the  train  on  the  Atlantic  Northern  did  not  reach  At- 
lantic until  6 :30  so  that  although  the  cars  were  placed  on  the 
transfer  track  for  the  Rock  Island  before  7  o'clock,  there  was 
no  freight  train  on  which  they  could  be  carried  forward  until 
ibotil  4  o'clock  the  next  morning.  The  court  did  not  submit  to 
ilie  jury  the  question  as  to  the  liability  of  the  Atlantic  Northern, 
and  the  sole  ground  of  recovery  against  the  Rock  Island  was  that 
after  the  plaintiff  had  notified  or  attempted  to  notify  the  agent 
of  the  Rock  Island  that  the  cattle  were  suffering  from  heat  while 
bring  detained  on  the  transfer  track  and  should  be  unloaded,  the 
»gnit  of  the  Rock  Island  failed  to  unload  them,  with  the  result 
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at  they  suffered  damage  and  reached  the  Chicago  market  in 
;teriorated  and  shrunken  condition.  It  appeared  that  in  th 
mtract  of  shipment  there  was  provision  for  plaintiff  and  a 
■sistant  accompanying  the  stock,  and  that  when  the  cars  wei 
ansferred  to  the  Rock  Island  plaintiff  signed  a  written  reque: 
at  the  cattle  be  confined  in  the  cars  36  hours  if  necessarj-  b< 
re  unloading,  which  request  was  delivered  with  the  waybill  t 
1  agent  of  the  Rock  Island ;  but  it  is  not  contended  that  thi 
quest  relieved  the  company  of  its  obligation  to  unload  th 
ock  if  such  unloading  became  reasonably  necessary   in  orde 

avoid  injury  from  the  heat,  and  the  company  was  advised  j 
at  fact. 

[1]  I.  For  the  purpose  of  showing  the  weight  of  the  cattl 
ben  loaded  in  order  to  prove  that  there  had  been  an  unreason 
lie  shrinkage  before  they  were  delivered  at  Chicago,  witnesse 
r  the  plaintiff  were  allowed  over  objection  to  testify  as  e.x 
Tts  and  from  observation  what  the  average  weight  of  the  ani 
als  was  at  the  place  where  they  were  loaded.  As  the  cattl 
jre  not  actually  weighed  either  at  the  point  of  shipment  or  a 
tlantic  this  was  the  only  kind  of  evidence  available  to  plaintil 

show  a  shrinkage  in  weight.  We  think  it  was  competent.  Tin 
itnesses  were  men  of  experience  in  purchasing  and  handling 
ttle,  and  had  been  in  the  habit  of  buying  and  selling  on  theii 
dgment  and  had  found  by  experience  that  thev  could  by  in- 
ection  estimate  the  weights  of  such  animals  with  great  acc;i- 
cy.  3  Wigmore,  Evidence,  §  1977;  Jones,  Evidence  (2d  Ed.) 
82;  Lawson,  Expert  Evidence  (2d  Ed.)  16. 

[2]  Similar  objection  was  made  to  expert  evidence  as  to  whal 
e  value  of  the  cattle  at  Chicago  would  have  been  if  they  had 
en  delivered  in  good  condition,  but  such  objection  was  also, 

we  think,  without  merit. 

[3]  The  witnesses  testified  as  to  what  similar  cattle  were  soW 
r  on  the  market,  which  was  certainly  competent.  It  woulii 
it  be  practicable  in  such  a  case  to  get  before  the  jury  all  the 
tails  as  to  the  correspondence  between  the  animals  in  question 
d  other  animals  which  were  sold  on  the  market  at  the  price 
ecified.     This   was  clearly   for  the  expression   by   an   expert 

an  opinion  as  to  the  general  description  as  indicating  similaritv 

condition.  Craig  v.  Wabash  R.  Co..  121  Iowa.  471,  96  N.  W. 
5;  Stewart  v.  Anderson.  Ill  Iowa.  329,  82  N.  W.  770;  Yalui 

Ottumwa,  60  Iowa,  429.  15  \.  W.  257;  Vannest  v.  Murphv, 
5  Iowa,  123,  112  \.  W.  236. 

[4]  II.  There  was  no  error  in  the  refusal  to  direct  a  verdict 
r  defendant  on  the  ground  that  plaintiff  failed  to  show  freedom 
Dm  negligence  contributing  to  the  injury  complained  of.  It  i^ 
e  established  rule  in  cases  where  the  owner  or  his  agent  accom- 
nies  live  stock  in  their  shipment  for  the  purpose  of  giving  it 
re  and  attention  that  the  burden  is  on  the  plaintiff  suing  for 
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damages  alleged  to  have  resulted  from  failure  of  the  carrier  to 
pnqwrly  care  for  the  animals  in  transportation  to  show  that  any 
injury  or  damage  suffered  during  transportation  was  due  to 
some  fault  on  the  part  of  the  carrier.  Colsch  v.  Chicago,  M. 
&  St.  P.  R,  Co.,  127  N.  W.  198;  Winn  v.  American  Express 
Co.,  128  N,  W.  663,  But  this  rule  relates  only  to  burden  of 
proof.  When  the  shipper  has  shown  a  fault  on  the  part  of  the 
carrier  and  injury  or  damage  naturally  and  proximately  re- 
sulting therefrom,  he  has  made  out  his  case.  It  is  not  necessary 
for  him  to  go  into  the  field  of  speculation  with  his  evidence  for 
the  purpose  of  negativing  any  possible  subsequent  period  of 
transportation  to  show  that  no  subsequent  negligence  on  his  part 
contributed  to  the  ultimate  loss. 

\S]  The  evidence  in  this  case  tended  to  show  that  after  the 
cars  left  Atlantic  they  were  transported  without  further  delay 
10  their  destination,  and  with  no  complaint  on  the  part  of  the 
shipper,  and  that  the  damaged  condition  of  the  animals  when 
they  reached  Chicago  was  such  as  might  reasonably  be  attributed 
to  defendant's  want  of  care  at  Atlantic  after  being  notified  that 
the  animals  should  be  unloaded  at  that  place.  We  think  it  is 
dear  that  the  evidence  for  plaintiff  fixed  the  responsibility  upon 
the  defendant  for  whatever  injury  the  animals  suffered  at  At- 
lantic if  proper  notice  was  given  that  their  condition  required 
unloading  and  that  the  requirement  for  unloading  was  reasonable 
nnder  the  circumstances. 

III.  The  principal  controversy  in  the  court  below  and  on  this 
appeal  is  as  to  whether  proper  and  sufficient  notice  that  the  condi- 
tion of  the  animals  resulting  from  excessive  heat  required  that 
ihey  be  unloaded  from  the  cars  while  they  were  detained  at 
.Atlantic,  and  the  sufficiency  of  this  notice  depended  on  the  ques- 
tion whether  the  agent  of  the  Rock  Island  road  to  whom  this 
notice  was  given  was  the  proper  agent  to  receive  such  notice, 
With  respect  to  this  matter  the  evidence  tended  to  show  that  the 
plaintiff  went  to  the  ticket  office  of  the  Rock  Island  Company  at 
Atlantic  where  the  business  of  the  company  with  reference  to 
the  transportation  of  freight  as  well  as  the  transportation  of 
passengers  was  usually  transacted,  and  he  there  made  his  re- 
quest that  the  animals  be  unloaded  to  one  Smith,  the  ticket  agent 
of  the  company;  that  Smith  was  unable  to  inform  him  where 
the  general  agent  of  the  company  at  Atlantic  was  to  be  found,  and 
declined  to  make  any  effort  to  have  the  cars  placed  in  a  position 
where  the  animals  might  be  unloaded  into  the  company's  yard; 
that  the  only  other  agent  of  the  company  present  in  the  office 
was  one  Lorenzen,  who  was  the  telegraph  operator;  and  that 
Smith  in  addition  to  his  duties  as  ticket  agent  had  been  in  the 
habit  of  taking  orders  for  freight  cars  and  making  a  record  of 
such  orders  in  a  book,  with  the  result  that  cars  were  usually  fur- 
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nished  as  requested.    While  there  is  evidence  that  the  telegrapl 
operator  also  sometimes  took  such  orders  for  cars,  there  is  noth 
ing  to  indicate  that  he  was  the  superior  of  Smith  in  the  matter  o 
authority  to  control  the  disposition  of  freight  cars  in  the  yards 

[6]  Now,  we  think  it  is  clear  that  in  the  absence  of  the  genera 
agent  it  was  the  duty  of  the  company  to  have  some  agent  ii 
its  office  with  authority  to  transact  its  business  with  referenci 
to  the  handling  of  freight  and  that  Smith  had  been  in  the  habi 
of  exercising  such  authority  in  the  absence  of  the  general  agent 
Charged  as  the  company  was  with  the  duty  of  exercising  can 
in  the  handling  of  these  animals  in  transportation,  it  would  no! 
do  to  say  that  such  duty  was  being  discharged  while  the  onl) 
agent  having  authority  to  exercise  such  control  was  absent  from 
the  usual  place  of  business  without  any  authorized  snbstitute 
in  his  place  to  whom  information  could  be  given  that  live  stock 
waiting  for  some  nine  hours  for  proper  train  was  suffering  for 
attention,  which  could  only  be  given  by  the  transfer  of  the  cars 
to  a  suitable  place  for  unloading.  [7]  It  was  the  duty  of  the 
shipper  to  give  notice  that  the  animals  required  attention  which 
he  could  not  give,  but  it  was  equally  the  duty  of  the  company 
to  have  in  its  usual  place  of  business  some  agent  aiitliorized 
to  receive  such  notice,  and  to  secure  for  the  stock  the  attention 
required  so  far  as  such  attention  involved  action  on  the  part  of  the 
company.  In  the  absence  of  any  showing  that  the  shipper  had 
reason  to  know  that  his  application  ought  to  be  made  to  some 
other  agent  or  representative  of  the  company  he  was  certainly 
justified  in  assuming  that  an  agent  transacting  business  in  the  of- 
fice of  the  company  where  the  freight  as  well  as  the  passenger 
business  was  usually  transacted  was  a  proper  agent  to  whom  iiis 
request  might  be  directed. 

I\''.  What  has  been  said  in  the  preceding  paragraph  in  which 
the  jurors  were  told  that  while  plaintiff's  request  that  the  animals 
be  unloaded  must  have  been  made  upon  some  person  having 
authority  on  the  part  of  the  company  to  act  in  the  matter,  yet 
if  it  appeared  from  the  evidence  that  Smith  was  requested  by 
plaintiff  to  have  the  cars  of  stock  placed  at  the  stockyards,  and 
that  he  was  the  ticket  agent  of  the  company,  and  that  he  was  in 
the  habit  of  receiving  orders  from  shippers  for  cars,  which  orders 
were  recognized  and  filled  by  the  company,  and  received  the  way- 
bills of  shipments  of  cars  of  freight  from  the  .\tlantic  \ortherr 
to  his  own  company,  and  caused  the  switching  crew  of  the  Rock 
Island  Company  to  take  cars  from  the  transfer  track  for  forward- 
ing by  the  Rock  Island  Company  to  their  destination,  then  he 
was  apparently  in  the  absence  of  the  general  agent  the  only  person 
to  whom  such  a  request  could  be  made,  and  that  it  was  within  die 
scope  of  his  duty  to  order  the  cars  to  be  placed  at  the  stockvards 
so  that  the  animals  could  be  unloaded.    There  was  no  evidence 
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to  support  this  instruction,  and  we  think  that  it  clearly  stated  the 
rules  of  law  applicable  to  such  evidence. 

[8]  It  did  appear,  as  already  indicated,  that  shippers  had  been 
m  the  habit  of  securing  cars  by  leaving  orders  therefor  with  said 
Smith,  and  that  as  between  the  Atlantic  Northern  Company  and 
the  Rock  Island  Company  it  was  the  custom  of  the  agent  of  the 
Allantic  Northern  Company  to  notify  Smith  or  whoever  was 
in  charge  at  the  passenger  depot  that  cars  had  been  placed  on  the 
iransfer  track  for  the  Rock  Island  Company.  This  was  certainly 
luffirient  evidence  to  support  the  instruction.  The  contention 
that  Smith  was  merely  the  ticket  agent  is  fully  answered  by  the 
CTidencc  that  he  customarily  acted  with  the  assent  of  his  company 
in  transacting  business  with  reference  to  freight,  and  it  does  not 
'how  that  Lorenzen  was  the  agent  of  the  company  to  exclusively 
transact  such  business.  Notice  to  Smith  was  therefore  sufficient 
10  diarge  his  company  with  whatever  duty  rested  upon  it  in  the 
premises.  It  is  wholly  immaterial  whether  Smith  had  the  au- 
ilinrity  to  cause  a  switching  crew  to  go  upon  the  transfer  track 
"Mih  an  engine  for  the  purpose  of  removing  cars.  If  he  wa.s  the 
sgeni  through  whom  snippers  were  authorized  to  transact  their 
h'jsiness  with  reference  to  freight,  then  it  was  for  the  company 
lowe  to  it  that,  when  Smith  as  its  properly  authorized  agent 
received  notice  that  cars  should  be  transferred,  the  proper  agent 
«' the  company  was  advised  and  authorized  to  make  such  trans- 
ler.  In  general  support  of  our  conclusions  on  this  branch  of  the 
ast  see  Wood  v.  Chicago,  M.  &  St.  P.  R.  Co.,  68  Iowa,  491, 
^  X  W.  473.  56  Am.  Rep.  861 ;  Rohrig  v.  Chicago,  R.  I.  &  P. 
R-Co.,  130  Iowa,  380,  106  N.  W.  935. 

The  judgment  of  the  trial  court  is  affirmed. 
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Equitable  Powder  Mfg.  Co.  v.  St.  Louis  &  S.  K.  R.  Co. 

(Supreme  Court  of  Arkansas,  June  26,  1911.) 

[138  S.  W.  Rep.  964,] 

Carriers — Carriaj:e  of  Freight — Deliver? — liability.* — A  can- 
acts  at  its  peril  in  the  delivery  of  freight,  and  neither  fraud  r 
mistake  will  excuse  a  delivery  to  one  not  the  consignee. 

CarricrB — Carriage  of  Freight— Delivery — LiatMlity. — -Whether 
■carrier,  receiving  freight  consigned  to  a  corporation,  converted  it 
delivering  it  to  the  agent  of  another  corporation,  which  used  it  wii 
■out  paying  the  consignor,  held  under  the  evidence  for  the  jury. 

Appeal  from  Circut  Court,  Sebastian  County;  Daniel  Ht 
Judge. 

Action  by  the  Equitable  Powder  Manufacturing  Compa 
against  the  St.  Louis  &  San  Francisco  Railroad  Company,  Frc 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed  and  i 
manded. 

W.  F.  Evans  and  B.  R.  Davidson,  for  appellant. 
Falconer  &  Woods,  for  appellee. 

Hart.  J.  This  is  an  appeal  by  the  Equitable  Powder  Man 
facturing  Company  from  a  judgment  upon  a  directed  verdict 
a  suit  brought  by  it  against  the  St.  Louis  &  San  Francisco  Ra 
road  Company  for  the  value  of  a  car  of  powder,  which  was  a 
leged  to  have  been  converted  bv  the  railway  company.  The  facts  a 
substantially  as  follows:  On  November  18,  1908,  appellant  d 
livered  to  appellee,  at  Ft.  Smith,  Ark.,  a  car  of  powder,  consigni 
to  the  Wise-Moist  Coal  Company  at  Henryetta,  Okla.,  but  intend* 
for  the  Wise-Moist  Coal  &  Lumber  Company,  of  whose  financi 
standing  appellant  had  made  investigation,  and  whose  cred 
was  good.  The  order  for  the  car  was  a  telegram  dated  N'ovembi 
17,  1908,  signed  by  B.  W.  Pulling,  whom  Mr.  Bedwell,  agei 
for  appellant,  believed  to  be  the  agent  at  Henryetta  of  the  Wisi 
Moist  Coal  &  Lumber  Company.  This  company,  however,  ha 
it.s  principal  office  at  Oklahoma  City,  and  bad  withdrawn  froi 
business  at  Henryetta  on  September  1,  1908.  Prior  to  this  tin 
the  Wise-Moist  Coal  &  Lumber  Company  had  been  purcha.'in 
the  entire  output  of  a  certain  coal  mine  operated  at  Henryetta  an 
Tcnown  as  the  "Worden  mine.'  The  coal,  when  purchased,  w; 
resold  and  shipped  by  the  Wise-Moist  Coal  &  Lumber  Compan 
to  the  purchasers  at  various  points.    R.  E.  Moist  was  presider 

•For  the  authorities  in  this  series  on  the  subject  of  the  duty  t 
the  carrier  to  deliver  freight  to  the  person  entitled  to  receive  it.  se 
first  foot-note  of  Chicago,  etc.,  R.  Co,  v.  Pfeifer  &  Bro.  (Ark.),  3 
R.  R.  R.  434,  55  Am.  &  Erg.  R,  Cas.,  N.  S.,  434. 
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of  the  Wise-Moist  Coal  &  Lumber  Company,  and  B.  W.  Pulling 
was  the  general  agent  of  the  company  at  Henryetta.  The  R.  E. 
Moist  Company,  a  corporation  of  which  R.  E.  Moist  was  also 
presid^t  and  owner  of  nearly  all  the  stock,  began  to  operate  the 
Worden  mines  on  September  1,  1908.  That  company  sold  the 
coal  it  mined,  and  thereafter  the  Wise-Moist  Coal  &  Lumber 
Company,  as  above  stated,  ceased  to  do  business  at  Henryetta; 
and  this  fact  was  known  to  the  agent  of  the  appellee  railway  com- 
pany at  that  place.  Letters  containing  orders  for  coal  were  sent 
there  after  September  1st,  to  the  Wise-Moist  Coal  &  Lumber 
Company,  and  were  opened  by  Pulling,  who  was  the  general  agent 
of  the  R.  E.  Moist  Company.  The  orders  were  filled,  and  the 
coal  was  shipped  out  in  the  name  of  the  R.  E.  Moist  Company, 
Both  companies  were  incorporated.  Pulling  was  employed  by  the 
R.  E.  Moist  Company,  and  received  no  salary  from  the  Wise- 
Moist  Coal  &  Lumber  Company.  Pulling  receipted  for  the  ship- 
ment of  powder  in  his  own  name,  and  says  that  the  two  corpora- 
tions were  so  closely  identified  in  interest  that  the  matter  of 
*"hich  company  he  was  receiving  it  for  did -not  enter  his  head. 
Polling  admits  that  he  had  no  authority  conferred  upon  him  by 
the  Wise-Moist  Coal  &  Lumber  Company  to  act  for  it  after  Sep- 
tember 1,  1908.  He  stated  that  R.  E.  Moist  directed  him  to  take 
chatje  of  his  affairs  there,  and  beyond  that  he  had  no  authority. 
He  further  stated  that  he  ordered  the  powder  for  the  R.  E.  Moist 
Company,  and  that  the  powder  was  used  by  that  company  after 
it  was  received.  The  company  became  insolvent,  and  was  unable 
to  pay  the  purchase  price  of  the  powder. 

[1,  2]  A  carrier  acts  at  its  peril  in  the  delivery  of  goods,  and 
no  circumstances  of  fraud  or  mistake  will  excuse  a  delivery  to 
a  person  other  than  the  consignee.  Little  Rock.  Miss.  Riv.  & 
Tex.  Ry.  Co.  V.  Glidewell,  39  Ark.  487.  This  is  conceded  to  be 
the  law  by  appellee,  and  the  judgment  of  the  lower  court  is  sought 
to  be  upheld  on  the  6;round  that  the  undisputed  evidence  shows 
thai  Pulling  had  authority  to  act  for  the  consignee  in  receiving 
the  goods,  and  that  he  did  so  act.  We  think,  however,  this  ques- 
tion should  have  been  submitted  to  the  jury.  It  is  true  that  Puil- 
ii^  says  that  he  had  authority  from  R.  E.  Moist  to  take  charge  of 
his  affairs  at  Henryetta,  and  thai  R.  E.  Moist  was  president  of 
llie  Wise- Moist  Coal  &  Lumber  Company,  to  whom  the  powder 
«^  consigned.  He  further  says  that  the  two  corporations  were 
»  closely  identified  that  it  never  entered  his  head  for  which  one 
he  was  receiving  the  powder.  On  the  other  hand,  he  savs  that  the 
W'ise-Moist  Coal  &  Lumber  Company  had  ceased  to  do  business 
31  Henr>'etta  for  two  months  before  the  powder  was  ordered 
'and  this  fact  was  known  to  the  agent  of  appellee  at  that  point). 
Pulling  purchased  the  powder  for  the  R.  E.  Moist  Company, 
ind  it  was  used   by  that  company.     From  these  facts,  a  jury 
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might  have  found  that  it  was  delivered  to  Pulling  as  agent  f' 
the  R.  E.  Moist  Company, 

For  the  error  in  directing  a  verdict  for  appellee,  the  judgme 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


State  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  June  23,  1911.) 

[131  N.  W.  Rep.  859.] 

Railroada — Construction  of  Side  Track — Orders  6f  Railroad  an 
Warehouse   Commission. — The   appellant  was   by  the   order    of   tti 

Railroad  and  Warehouse  Commission,  pursuant  to  sections  1933  an 
S006,  R.  L.  1B05,  directed  to  construct  a  side  track  frcm  its  main  tin 
to  a  stone  quarry  and  crushing  plant  near  Mendota.  This  is  an  a; 
peal  from  a  judgment  of  ihe  district  court  aflirm'ing  the  order.  Heli 
the  statute  does  not  require  railroads  to  construct  and  operate  sid 
tracks  to  industries,  where  the  conditions  are  such  that  so  to  di 
would  necessarily  affect  iiT  an  unreasonable  degree  the  safe  opera 
tion  of  trains  on  the  main  line. 

Constitutional  Law  —  Railroads  —  Compelling  Construction  —  Du< 
Process  of  Law," — The  order  of  the  commission  did  not  place  upoi 
the  appellant  a  burden  so  unreasonable  as  to  deprive  it  of  its  prop 
crty  without  due  process  of  law,  in  violation  of  either  the  state  o 
federal   Constitution. 

Eminent  Domain — Public  Use — What  Constitutcs.t — The  taking  oi 
land  upon  which  to  lay  the  side  track  would  be  for  a  public  use. 

Railroads— Construction  of  Side  Track— Orders  of  Railroad  and 
Warehouse  Commission.~The  evidence  sustains  the  finding  that  the 
operation  of  the  side  track  and  switch  connecting  it  with  the  main 
line  would  not  in  any  unreasonable  degree  affect  the  operation  or 
safety  of  trains  on  the  main  line. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County ;  Olin  B.  Lewis, 
Judge. 

Petition  before  the  Railroad  and  Warehouse  Commission  for 
the  construction  of  a  side  track  by  the  Chicago,  Milwaukee  &  St. 

*For  the  authorities  in  this  series  on  the  subject  of  the  police  pow- 
ers of  a  Slate  over  railroads,  see  first  foot-nole  of  People  v.  Erie  R 
Co.  (N.  Y.).  36  R.  R.  R.  587,  59  Am.  &  Eng.  R.  Cas..  N.  S.,  SST; 
Downey  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  35  R.  R.  R.  598.  SS 
Am  &  Eng.  R.  Cas.,  N.  S.,  598. 

tFor  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  a  public  use  for  which  private  property  may  be 
condemned,  see  foot-note  of  Dubuque,  etc.,  R.  Co.  v.  Ft.  Dodge,  etc. 
R.  Co.  (Iowa),  36  R.  R.  R.  292,  99  Am.  &  Eng.  R.  Cas.,  N.  S.,  392. 
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Paul  Railway  Company.  From  an  order  of  the  Commission  di- 
recting the  construction  of  the  side  track,  the  Railway  Company 
appealed  to  the  district  court;  and  from  a  judgment  affirming 
the  order  of  the  Commission,  the  Railway  Company  appeals. 
Afiinned. 

F.  W.  Root,  for  appellant. 

George  T.  Simpson  and  Lyndon  A.  Smith,  for  the  State. 

Start,  C.  J.  On  February  10,  1908,  William  G.  Pendergast 
filed  with  the  Railroad  and  Warehouse  Commission  his  petition, 
the  here  material  allegations  of  which  were  these :  That  he 
was  the  owner  of  a  stone  quarry  in  the  town  of  Mendota  on 
his  land  situated  between  the  right  of  way  of  the  Omaha  Rail- 
way Company  and  the  right  of  way  of  the  appellant,  the  Mil- 
waukee Railway  Company,  which  adjoins  his  land  on  the  east- 
erly side;  that  he  was  operating  a  quarry  and  rock-crushing 
plant  on  his  land,  and  handling  and  selling  the  product  in  car 
load  lots ;  that  he  had  requested  the  appellant  to  construct  and 
operate  a  side  track  connecting  his  quarry  and  plant  with  its 
railroad;  that  it  refused  to  do  so,  or  to  make  any  attempt  to 
^ee  with  the  petitioner  as  to  any  terms  for  making  the  connec- 
tion. Upon  the  hearing  of  the  petition  by  the  commission  the 
appellant  conceded  that  the  petitioner  owned  and  operated  the 
quarry  and  plant;  that  they  were  situated  on  his  land,  across 
which  ran  a  highway,  lying  between  the  right  of  way  of  the  two 
railroads ;  that  the  petitioner  was  and  is  entitled  to  a  side,  track, 
and  that  the  railway  company  desired  it  as  much  as  he  for  a 
business  consideration;  and,  further,  that  in  regard  to  the  com- 
iTierciaJ  side  of  the  proposition  the  company  would  concede  any- 
thing that  was  claimed,  but  that  it  refused  to  build  the  side  track 
and  switch,  because  it  deemed  that  they  would  unreasonably  in- 
crease the  danger  in  operating  its  trains  in  and  out  of  Mendota 
at  the  point  where  the  side  track  would  connect  with  its  main 
line. 

The  commission  found  as  a  fact  that  it  was  practicable  to  put 
in  the  side  track  and  connection  a?  praved  for  by  the  petitioner, 
snd  that  the  same  could  be  put  in  without  in  any  unreasonable 
d^ec  affecting  the  operation  or  the  safety  of  trains  on  the  main 
line.  The  commission  made  its  order  directing  that  the  appellant 
construct  and  operate  the  side  track  upon  the  condition  that  the 
petitioner  should  do  the  necessary  grading  from  the  point  where 
llie  side  track  would  leave  the  appellant's  main  line  and  do  all 
m  necessary  grading  upon  his  own  land.  The  appellant  ap- 
■  waled  from  this  order  to  the  district  court  of  the  county  of 
Ramsey.  The  court,  after  hearing  the  parties,  made  findings  of 
i*tt  to  the  effect  that  the  allegations  of  the  petition  were  true 
snd  that  the  findings  of  the  commission  were  sustained  bv  the 
^'i'lenee.    As  a  conclusion  of  law  from  the  facts  found,  judg- 
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ment  affimimg  the  order  of  the  commission  was  directed.  Judg 
ment  was  so  entered,  from  which  the  appellant  appealed  to  thi 
court. 

[2]  1.  The  first  contention  of  appellant  is  to  the  effect  that  th 
order  of  the  commission  makes  an  inequitable  apportionment  o 
the  expense  of  doing  the  grading  for  the  spur  track,  wfiich  place 
upon  the  appellant  a  burden  so  unreasonable  as  to  amount  to  de 
priving  it  of  its  property  without  compensation  and  withou 
due  process  of  law,  in  violation  of  the  state  and  federal  Con 
stitution.  The  order  requires  the  petitioner  to  do  the  necessan 
grading  for  the  side  track  from  the  point  at  which  it  leaves  ap 
pellant's  main  line — that  is,  as  we  understand  the  order,  all  o: 
the  side  track  outside  of  appellant's  right  of  way — leaving  it  tc 
pay  all  other  expense  of  grading  and  putting  in  the  side  track 
the  cost  of  which,  exclusive  of  grading,  is  $3,450.  There  is 
however,  no  evidence  tending  to  show  the  cost  of  grading,  oi 
the  relative  cost  of  that  to  be  done  by  the  respective  parties. 
The  construction  of  the  track  in  question  was  ordered  as  an 
exercise  of  the  police  power  of  the  state.  The  mere  fact  thai 
compliance  with  the  order  will  impose  a  pecuniary  burden  up- 
on the  appellant  does  not  necessarily  affect  its  validity;  for  the 
mere  fact  of  pecuniary  injury  does  not  warrant  the  overthrow  of 
legislation  of  a  police  character.  It  would  have  been  competent 
for  the  Legislature  to  have  placed  upon  railroad  companies  the 
entire  cost  of  putting  in  side  or  spur  tracks  ordered  in  the  exer- 
cise of  the  police  power.  L'TTote  r.  New  Orleans,  \77  U.  S. 
587.  20  Sup.  Ct,  788.  44  I..  Ed.  899;  Jacobson  v.  Railway  Co.. 
7\  Minn.  519.  74  N.  W.  893,  40  L.  R,  .\.  389.  70  Am.  Si.  Rep. 
358.  s.  c.  179  U.  S,  287,  21  Sup.  Ct.  115,  45  L.  Ed.  194. 

The  statute  (R.  L,  1905,  §  1983)  commits  the  onestion  of 
the  apportionment  of  the  cost  of  constructing  side  tracks  connect- 
ing railway  lines  with  quarries  and  other  specified  industries  to 
the  sound  discretion  of  the  commission.  The  record  in  this 
case  does  not  show  that  the  discretion  was  arbitrarily  exercised, 
or  that  the  appellant  will  not  receive  adequate  compensation  for 
its  expenses  in  constructing  the  side  track,  by  the  revenue  that  it 
will  receive  by  reason  of  such  construction.  The  evidence  sus- 
tains the  action  of  the  commission  in  apportioning  the  cost  of  the 
construction.  There  can,  then,  be  no  fair  claim  made  by  appellant 
that  the  order  in  this  respect,  or  any  other,  deprives  it  of  its 
property  without  due  process  of  law.  in  violation  of  either  the 
state  or  federal  Constitution,  The  admission  of  record  by  the 
appellant  to  the  effect  that  the  petitioner  is  entitled  to  a"  side 
track,  that  it  desired  the  side  track  for  b'isiness  considerations, 
and  that  it  would  he  commercially  profitable  to  it.  is  a  conclusive 
answer  to  appellant's  claim  that  the  order  deprives  it  of  its  prop- 
erty without  due  process  of  law.     This  distinguishes  this  case 
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from  the  case  of  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U. 
S.  196,  30  Sup.  Ct.  461,  54  L.  Ed.  727. 

[3]  2.  The  next  contention  is  that  the  appellant,  in  order  to 
cmstruct  the  side  track,  would  be  obliged  to  cross  a  public  high- 
way; but  it  would  not  acquire  a  right  to  construct  and  operate 
ihe  track  over  the  highway  by  the  exercise  of  the  power  of  emi- 
nent domain,  because  it  would  not  be  taking  property  for  a  public 
use.  The  highway  in  question  is  upon  the  land  of  the  petitioner, 
and  it  will  only  be  necessary  for  the  appellant  to  exercise  the 
ri|^t  of  eminent  domain  in  case  it  fails  to  secure  an  agreement 
from  the  proper  public  authority  as  to  the  terms  and  conditions 
upon  which  it  may  cross  the  highway.  R,  L.  1905,  §  2916.  As- 
suming, however,  that  the  appellant  can  only  secure  the  right  to 
lay  the  track  across  the  highway  by  exercising  the  power  of 
eminent  domain,  and  that  compliance  with  the  order  will  result 
in  some  expense  to  it,  nevertheless  the  order  is  not  invalid  for 
this  reason.  Wisconsin,  Minnesota  &  Pac.  Rv.  Co.  v.  Jacobson, 
179  U.  S.  -287-302,  21  Sup.  Ct.  115,  45  L.  Ed".  194. 

The  appellant  could  not  so  exercise  the  power  of  eminent  do- 
main for  any  use  except  a  public  use.  Upon  a  consideration  of 
the  whole  record,  we  are  of  the  opinion,  and  so  hold,  that  the 
taking  of  land  upon  which  to  lay  and  operate  the  side  track  from 
appellant's  main  line  to  the  quarry  would  be  for  a  public  use  un- 
der the  decisions  of  this  court.  Kettle  River  Co.  v.  Eastern  Rv. 
Co..  41  Minn.  461,43  N.'W.  469,  6L.  R.  A.  HI;  Chicago,  B.  & 
X.  Rv.  Co.  v.  Porter,  43  Minn.  527,  46  N.  W.  75;  Stewart  v. 
Railwav  Co.,  65  Minn.  515-517,  68  N.  W.  208,  33  L.  R.  A.  427; 
State  V.  Willmar  &  S.  F.  Ry.  Co.,  88  Minn.  454,  93  N.  W.  112. 
[1,  4]  3.  The  last  contention  of  appellant  is  that  the  main- 
tenance of  the  necessary  switch  at  the  point  where  the  side  track 
would  leave  its  main  line  would  involve  such  extraordinary  dan- 
gers to  life,  limb,  and  property  that  the  order  of  the  commission 
cannot  be  sustained.  The  statute  (R.  L.  1905,  §  2006)  provides 
■hat  railroad  companies  shall  construct,  maintain,  and  operate 
side  tracks  connecting  their  respective  roads  with  any  of  the  in- 
dustries adjacent  thereto  enumerated  in  .the  statute,  of  which  a 
quarry  is  one.  This  statute  must  receive  a  liberal  construction, 
and  one  which  will  not  render  it  unconstitutional.  It  is  suffi- 
cient for  the  purposes  of  this  case  to  say  that  the  statute  does 
not  require  railroads  to  construct  and  operate  side  tracks  to  in- 
dustries when  it  cannot  be  done  without  extraordinary  hazards 
lo  person  and  property,  or,  in  other  words,  when  it  would  neces- 
arily  afifect  in  an  unreasonable  degree  the  safe  operation  of 
trains  on  the  main  line.  The  commission  found  as  a  fact  that  the 
!ide  track  in  question  would  not  so  affect  the  operation  of  trains 
on  the  main  line.  The  trial  court  also  so  found  in  efTect,  and  the 
question  here  to  be  decided  is  whether  such  finding,  is  so  palpably 
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against  the  evidence  that  we  must  hold  as  a  matter  of  law  tt 
the  order  for  the  construction  and  operation  of  the  side  tra 
was  unauthorized,  because  its  operation  would  necessarily  affect 
an  unreasonable  degree  the  safe  operation  of  trains  on  the  ma 
line.  The  proposed  switch  to  connect  the  side  track  with  t 
main  line  is  to  be  located  a  mile  from  Mendota  station  and  e 
tirely  outside  the  appellant's  station  grounds.  Its  track  from  tl 
station  to  the  point  of  the  switch  and  for  some  miles  beyond 
on  an  upgrade.  The  opinion  evidence  on  the  part  of  the  appt 
lants  was  to  the  effect  that  the  maintenance  and  operation  of  tl 
side  track  and  switch  would  involve  extraordinary  dangers, 
appeared,  however,  on  the  cross-examination  of  some  of  the  a] 
pellant's  experts,  that  the  most  serious  objection  to  the  switc 
was  the  distance  it  was  to  be  located  from  the  station,  and  tf 
fact  that  it  would  be  outside  of  station  grounds  and  undesirabl' 
and  that  it  is  the  policy  of  railroad  managers  to  eliminate  then 
also  that  the  grade  was  a  serious  objection  to  the  maintenant 
of  this  switch.  It  was,  however,  practically  conceded  that,  if  th 
side  track  is  to  be  put  in  the  proposed  location,  the  switch  an 
its  kind  would  be  the  best  that  was  practicable.  The  opinio 
evidence  on  the  part  of  the  respondent  was  to  the  effect  that  i 
the  proposed  switch  were  installed,  and  it  was  properly  protectei 
and  attended  to,  the  dangers  from  its  operation  would  not  b 
any  greater  than  from  any  other  switch  on  the  line,  provided  i 
had  the  same  protection  and  care.  The  fact  that  the  switch  i 
not  within  the  yard  limits  and  close  to  the  station,  and  is  unde 
sirable,  is  an  important,  but  not  a  controlling,  factor.  Were  i 
otherwise,  it  would  be  a  serious  clog  upon  the  development  an( 
utilization  of  the  quarries,  mines,  and  other  natural  resource; 
of  tke  state.  Every  switch,  however  favorably  located,  involve^ 
to  some  degree  an  element  of  danger.  The  question  here  is.  nol 
whether  this  particular  switch  will  prove  dangerous  in  some  de- 
gree, but  whether  its  maintenance  will  unreasonably  affect  tlie 
safety  or  operation  of  trains  on  appellant's  main  line.  Upon  a 
consideration  of  the  whole  evidence  we  are  of  the  opinion  that 
the  finding  of  the  trial  court  that  such  will  not  be  the  result  is 
fairly  sustained  by  the  evidence. 
Judgment  affirmed. 
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(Supreme  Court  of  Alabama,   May  11,  1911.) 

[SS  So.  Rep.  531.] 

Railroads — Location  of  Stations — Legislative  Power.* — The  Legis- 
lature may  require  carriers  to  establish  depots  at  particular  points,  if 
Mch  requirement  is  not  so  unreasonable  as  to  amount  to  confiaca- 
tion  of  the  property  or  destruction  of  the  business  of  the  carrier. 

Railroads — Location  of  Stations — Legislative  Power. — The  Legis- 
lature may  confer  on  the  Railroad  Coirimission  power  to  determine 
the  location  of  depots  of  carriers,  and  make  the  conclusion  of  the 
commission  final  or  make  the  same  reviewable  by  the  courts. 

Uonicipal  Corporations.— Con^wlling  Duty  Not  Enjoined  by 
Law — Power  of  Courts. — A  municipal  corporation  may  not  be  com- 
pelled to  perform  a  duty  not  enjoined  on  it  by  charter  or  other  stat- 

Caniers— Performance  of  Dntica — Judicial  Power.f — The  courts 
may  compel  carriers  to  perform  a  positive  dufy  imposed  by  law,  and 
may  restrain  acts  in  excess  of  the  powers  granted. 

Railroads — Regulation — Statutory  Power — Judicial  Interference. — 
I'nder  Const.  IBOl,  §  343,  conferring  on  the  Legislature  power  to  reg- 
ulate rates,  the  location  of  depots,  etc.,  and  Code  1907,  §  5851  et  acq., 
imposing  on  the  Railroad  Commission  the  duty  of  regulating  carriers 
and  providing  for  the  making  of  complaints  before  the  commission, 
a  court  of  chancery  may  not  entertain  jurisdiction  of  a  bill  by  a  pri- 
vate individual  against  a  carrier  to  restrain  it  from  moving  its  pas- 
i^enger  depot  to  another  location;  the  regulation  of  such  matters  be- 
ing legislative  and  within  the  power  of  the  Railroad  Commission  to 
dciermine, 

Noiaance — Public  Nuisance — Relief  by  Private  Individual. — To  en- 
title a  complainant  to  an  injunction  against  the  construction  of  build- 
ings, or  the  operation  of  agencies  performing  duties  to  the  public 
gtnerally  or  a  considerable  part  thereof,  he  must  allege  that  the  con- 
struction or  operation  complained  of  will  be  a  nuisance  in  fact,  and 
that  he  will  suffer  some  substantial  injury  diflerent  in  kind  and  de- 
gree from   that   sustained  by  the  general  public. 

Railroads — Location  of  Stations — JuiUcial  Interference — Suit  in 
Squity^ — One  seeking  to  enjoin  a  railroad  froi>i  removing  its  depot  in 
3  city  on  the  ground  that  the  company  owes  a  duty  to  the  public 

'For  the  authoi 
tri  of  a  state  ovt 

tFor  the  authorities  in  this  series  on  the  subject  of  the  issue  of  the 
*rit  of  mandamus  to  compel  railroads  to  perform  duties,  see  foot- 
note of  State  V.  Atlantic  C.  L.  R.  Co.  (Fla,).  27  R.  R.  R.  578,  50  Am. 
i  Eng.  R,  Cas.,  N.  S.,  578,  where  all  those  preceding  it  are  collected; 
list  head-note  of  State  v.  Chicago,  etc.,  R.  Co.  (Neb.),  34  R.  R.  R. 
«1.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  481. 
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Horton  et  al.  v.  Southern  Ry.  Co 
Id  to  complainant  to  continue  to  maintain  the  depot  at  its  preseni 
te  must  sliow  that  he  will  suffer  some  special  injury  different  in  kind 
id  degree  from  that  sustained  by  the  general  puhlic. 
Injunction — Temporar?  Injunction — Removal  of  Railroad  Station— 
vidence. — On  an  application  for  an  injunction  against  the  remova! 
a  railroad  station,  the  bill  and  affidavits  held  not  sufficient  to  shon 
ich  irreparable  injury,  complainant's  rights  not  having  been  estab' 
ihed  at  law,  as  to  warran!  a  temporary  injunction,  in  vieiv  of  op- 
)sing:  affidavits  filed  by  the  railroad  company,  and  the  fact  that  the 
ailroad  Commission  had  after  full  hearing  declined  to  interfere. 

Appeal  from  Chancery  Court,  Colbert  County;  W.  H.  Simp- 
)n,  Chancellor. 

Suit  by  T.  B.  Horton  and  others  against  the  Southern  Railway 
ompany.  From  a  decree  denying  a  temporary  injunction  and 
tsmissing  the  bill,  complainants  appeal.    Affirmed. 

Kirk,  Carmicliael  &  Rather  and  E.  IV.  Godbcy,  for  appellants. 
Almoii  &■  Andrews,  for  appellee. 

Mayfield,  J.  Appellants  filed  this  bill  to  enjoin  the  appellee 
lilway  company  from  removing  its  passenger  depot  from  its 
resent  location  to  another,  some  3,600  feet  distant.  The  bill 
lieges  that  the  present  site  is  centrally  located  in  Tuscumbia, 
hich  is  a  city  of  4,000  or  more  inhabitants,  and  contains  prop- 
rty  assessed  at  a  valuation  of  $2,000,000;  that  about  42,000 
diets  are  annually  sold  from  this  depot  over  the  main  and 
ranch  lines  of  the  railroad;  that  the  present  depot  is  located 
ery  near  that  of  the  Louisville  &  Nashville;  that  it  has  been 

>  located  for  about  65  or  70  years ;  that  within  a  radius  of  600 
;et  are  located  the  hotel  of  the  complainants  and  the  principal 
usiness  houses  of  the  city,  including  two  banks,  the  post  office, 
ty  hall,  courthouse,  etc.,  and  that  within  a  radius  of  1.000  feet 
re  located  the  Methodist,  Presbyterian,  Baptist,  and  Episcopal 
lurches,  and  within  1,500  feet  is  the  public  school  building:  that 
le  defendant  proposes  to  remove  the  station  to  a  locality  3.600 
;et  distant,  and  that  the  newly  selected  and  proposed  site  is 
laccessible;  that  leading  to  and  from  it  are  no  macadamized 
reets  nor  paved  sidewalks,  no  water  mains,  electric  car  lines, 
tc.  The  bill  alleges  that  the  station  is  on  the  present  ancient 
lain  line  of  the  Southern  Railway,  and  that  said  railway  pro- 
oses  to  remove  the  depot  to  the  outskirts  of  the  city  in  order 

>  put  it  upon  the  new  main  line,  which  the  bill  alleges  will  make 
circuitous   detour,  and   not  tend  to   strengthen  the  line  of  the 

lilway.  The  bill  alleges,  further,  that  complainants'  hotel,  the 
'arshall  House,  is  near  the  depot,  and  is  a  convenient  stopping 
lace  for  many  passengers  coming  to  and  going  from  Tuscum- 
ia ;  that  both  the  hotel  and  depot  have  been  maintained  at 
leir  present  sites  for  many  years,  for  at  least  two  generations; 
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and  that  to  change  the  location  of  the  depot  would  entail  great 
loss  upon  the  complainants,  and  would  inconvenience  the  trav- 
eling public.  The  bill  was  accompanied  by  affidavits  in  support 
of  the  allegations  of  the  bill. 

Upon  the  hearing  of  the  application  for  a  temporary  writ  of 
injunction,  and  after  notice  to  the  defendant,  it  filed  a  number 
of  affidavits  for  the  consideration  of  the  court,  which  affidavits 
were  to  the  effect  that  the  Railroad  Commission  of  the  state 
had  passed  upon  and  approved  the  proposed  change;  that  the 
Commercial  Club  of  the  city  of  Tuscumbia  had  filed  a  protest 
with  the  Railroad  Commission  against  the  location  of  the  depot 
at  the  place  designated  in  the  bill;  that  the  commission  went 
upon  the  proposed  site,  and,  in  company  with  the  complainants' 
and  others,  examined  the  entire  situation;  that,  after  having 
cnce  passed  upon  the  question,  they  granted  a  rehearing,  and 
after  due  consideration  the  commission  unanimously  entered  an 
order  declining  to  interfere  in  the  matter  of  the  proposed  change. 
A  copy  of  the  order  of  the  commission  was  made  an  exhibit  of 
the  affidavit  used  upon  hearing.  Upon  the  heafing  of  the  appli- 
cation for  the  temporary  writ  of  injunction,  the  chancellor 
icached  the  conclusion  that  the  chancery  court  was  without  ju- 
risdiction and  power  to  entertain  the  bill,  and  to  grant  the  relief 
»iight. 

The  chancellor  in  his  opinion  which  accompanies  his  decree 
dismissing  the  bill  states  that  the  bill  makes  no  pretense  that  the 
conn's  aid  can  be  invoked  under  any  provision  in  the  charter 
under  which  the  defendant  operates  its  road,  and  that  there  is  no 
common-law  principle  upon  which  the  jurisdiction  of  the  court  can 
be  rested:  that  the  Legislature  of  Alabama  had  undertaken  to 
regulate  the  business  of  common  carriers  in  this  state,  and  to 
iNi  end  had  created  a  railroad  commission,  upon  which  it  had 
conferred  power  to  supervise  the  location  of  passenger  and 
freight  depots,  etc. ;  that  the  location  of  such  depots  should  be 
left  lo  the  discretion  of  the  commission ;  that,  while  the  railroad 
corapanv  was  charged  with  the  duty  of  furnishing  reasonably 
aiienuate  and  suitable  depot  facilities,  this  matter  was  referred 
tathe  Railroad  Commission  by  the  Legislature,  and  that  the  pro- 
posed change  had  met  with  the  approval  of  said  commission ; 
liiatthe  chancerj'  court  should  not  interfere  unless  it  clearly  ap- 
wared  that  there  was  gross  and  arbitrary  abuse  of  the  author- 
it)".  The  chancellor  further  expressed  the  opinion  that,  if  the 
wnrl's  aid  could  be  invoked  in  such  a  case  as  made  by  the  bill, 
It  should  be  bv  a  public  proceeding  in  the  name  of  the  state,  and 
^  b)'  individuals :  otherwise  there  would  be  no  end  to  the  liti- 
SJtion,  as  every  individual  affected  in  the  slightest  degree  by  the 
chanseof  the  site  of  the  depot  could  maintain  a  suit.  It  is  said 
"uliigh  authoritv  that  it  is  a  part  of  the  common-law  duty  of 
f^ilrrad  companies,  which  are  common  carriers,  to  establish  and 
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maintain  stations  and  depots  along  their  roads  sufficient  to  fur 
nish  reasonable  facilities  for  the  use  of  their  lines  by  the  pubjii 
who  may  desire  to  use  the  same  ai  travelers  or  shippers.  Stati 
V.  Republican  Vallev  R.  R.,  17  Neb.  647,  24  N.  W.  329,  52  Am 
Rep.  424;  Id,  18  Neb.  512,  26  N.  W.  205. 

[1}  There  is  no  doubt  that  the  Legislature  may  require  suci 
railroads  as  are  common  carriers  to  establish  depots  or  station: 
at  particular  points,  if  not  so  unreasonable  as  to  amount  to  a  con- 
fiscation of  the  property  or  destruction  of  the  business  of  tht 
railroad.  Commonwealth  z:  Eastern  Co.,  103  Mass.  254,  258,  4 
Am.  Rep.  555. 

[2]  The  Legislature  may  also  confer  this  power  upon  a 
railroad  commission  which  may  determine  whether  stations  shall 
be  located  at  certain  places,  and  their  conclusions  may  be  made 
final,  or  thev  mav  be  made  reviewable  by  the  courts.  Com'rs  :■. 
Portland  Railroad  Co.,  63  Me.  269,  18  Am.  Rep.  208.  The  court 
of  X'ew  York,  in  the  case  of  People  v.  N.  Y.  R.  R.  Co.,  104  X. 
y.  66,  9  N.  E.  856.  58  Am.  Rep.  484,  refused  to  grant  a  manda- 
mus to  compel  a  railroad  company  to  construct  and  maintain  a 
station  and  a  warehouse  sufficient  to  accommodate  a  town  of 
more  than  a  thousand  inhabitants,  and  which  supplied  a  large 
passenger  and  freight  business  to  the  road,  although  the  Railroad 
Commission  of  New  York  had  recommended  such  station  and 
warehouse.  The  court  in  that  case  said:  "A  plainer  case  could 
hardly  be  presented  of  a  deliberate  and  intentional  disregard  of 
the  public  interests  and  the  accommodation  of  the  public.  No 
doubt,  as  the  respondent  urges,  the  court  may  by  mandamus  also 
act  in  certain  cases  affecting  corporate  matters,  but  only  when 
the  duty  concerned  is  specific  and  plainly  imposed  upon  the  cor- 
poration. Such  is  not  the  ca.se  before  us.  The  grievance  com- 
plained of  is  an  obvious  one,  but  the  burden  of  removing  it  can 
be  imposed  upon  the  defendant  only  by  legislation."  The  Su- 
preme Court  of  Nebraska  held  that  it  was  a  part  of  the  com- 
mon-law duty  of  a  railroad  company  as  a  common  carrier  of 
passengers  to  maintain  a  station  at  a  town  of  1,500  people,  such 
as  would  afford  reasonable  facilities  to  the  people,  and  issued  a 
mandamus  to  compel  the  location  of  the  station.  State  ;'.  Repub- 
lican Vallev  Co..  17  Neb.  647.  24  N.  W.  329,  52  Am.  Rep.  424; 
Id.,  18  Neb.  512,  26  N.  W.  205.  The  Illinois  courts  also  have 
gone  a  long  way  towards  holding  that  mandamus  will  lie  at  the 
suit  of  the  state  to  compel  railroads  to  locate  stations  where  they 
are  needed,  and  are  almost  in  line  with  the  Nebraska  court. 
People  V.  Louisville  &  Nashville  Rv.  Co.,  120  III.  48.  10  N.  E. 
657;  Vincent  et  al.  v.  C.  &  A.  R.  R.  Co..  49  III.  33;  People  v. 
Chicago  Rv.  Co..  130  111.  175,  22  N.  E,  857;  Mobile  Rv.  Co.  r. 
People,  132  111.  559,  571,  24  N.  E.  643,  22  Am.  St.  Rep.  556. 
The  above  case  freuorted  in  130  Ill.i  held  that  mairdamus 
would  lie  to  compel  the  relocation  of  a  station  at  a  county  seat, 
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vhtTt  there  had  once  been  a  station,  on  the  ground  that  being 
once  located  there  the  railroad  company  had  no  authority  to 
change  it;  but  these  cases  are  all  reviewed,  criticised,  and  some 
of  them  disapproved  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Northern  Pacific  Ry.  Co.  v.  Washington  Terri- 
ior>-,  142  U.  8.  492,  12  Sup.  Ct.  283,  35  L.  Ed.  1092.  The  case 
last  referred  to  was  similar  to  the  one  at  bar.  In  that  case  the 
railroad  when  first  constructed  stopped  its  trains  at  Yakima  City, 
which  was  the  county  seat ;  but  it  built  no  depot  there,  and  sub- 
>equently  the  company  obtained  lands  four  miles  north  of  the 
town,  and  was  interested  in  building  up  a  city  upon  its  own  land 
and  established  a  passenger  and  freight  depot  at  this  new  site, 
and  ceased  to  stop  its  trains  at  Yakima  City,  The  courts  were 
applied  to  in  that  case  to  compel  the  railroad  company  to  make 
Catania  City  a  station.  Before  the  litigation  was  terminated,  the 
new  city  rapidly  increased  and  the  old  one  retrograded.  The 
iww  one  became  the  larger,  and  was  subsequently  made  the 
county  seat.  The  case  finally  went  to  the  Supreme  Court  of  the 
United  States,  where  it  was  held  by  a  divided  court  that  manda- 
mus could  not  issue  in  such  case;  that  courts  could  not  attempt 
the  supervision  of  railroads ;  and  that  the  remedy  in  such  cases 
should  be  sought  in  proper  legislation. 

The  case  nearest  in  point  to  the  one  in  hand  which  we  have 
Ven  able  to  find,  and  probably  as  near  as  could  be  found,  is  that 
■*'  Jacquelin  et  al.  v.  Erie  Ry.  Co..  69  N.  J.  Eq.  432,  61  Atl.  18. 
In  most  of  the  cases  we  have  examined  mandamus  seems  to  have 
*  teen  the  remedy  pursued  to  compel  the  location,  or  to  prevent 
ihe  removal,  of  stations  and  depots ;  but  in  the  Jacquelin  Case 
'he  remedy  sought  was  by  injunction,  as  in  the  case  at  bar,  and 
ihe  bill  was  filed  by  property  owners  and  citizens  of  the  town  to 
prevent  the  removal  of  the  station  and  depot,  and  practically  the 
^sme  condition  of  facts  was  alleged  in  that  bill  to  exist  that  we 
^iive  in  (he  case  at  bar,  and  the  damages  and  inconveniences 
ihere  alleged  to  be  the  necessary  consequence  of  the  change  in 
the  location  of  the  depot  were  similar  to  those  here  set  up.  Con- 
*iuentiv  there  can  be  no  doubt  that  it  is  an  authority  in  point, 
UDless  the  Constitution  and  statutes  regulating  railroads  in  the 
t*o  states  or  those  oertaining  to  pleading  and  practice  render  it 
"(t  an  authority-.  The  case  seems  to  have  been  fully  and  well 
'wsidered.  and  a  great  number  of  authorities  are  cited  in  sup- 
M  of  its  holdings.  The  bill  in  the  New  Jersey  case  was  origi- 
"illv  filed  bv  one  Jacquelin,  and  it  was  subsequently  amended 
I"' the  addition  of  a  number  of  other  uarties  as  complainants,  in- 
'Mne  a  great  number  of  business  firms  and  associations,  and 
'iit borough  of  Orville.  The  bill  sought  an  injunction  to  restrain 
™f  railroad  companv  from  discontinuing  the  use  of  its  station 
"  Hobokus.  and  to  reauire  it  to  retain  and  maintain  a  station  at 
Ifiat  point.    The  bill  alleged  that  the  station  at  that  point  was  the 
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only  Station  within  the  hmits  of  the  borough  of  Orvitte,  and 
the  nearest  stations  thereto  were  those  of  Undercliff  (al 
four-fifths  of  a  mile  distant)  and  Waldick  (about  a  mile  ar 
half  distant).  In  this  respect  the  case  corresponds  very  clo 
with  tlie  one  at  bar,  where  the  proposed  new  site  is  some  3, 
feet  from  the  present  location.  Affidavits  accompanied  the 
in  that  case,  and  others  by  the  respondent  railroad  comp 
were  filed  upon  the  hearing — all  bearing  upon  the  proprietj-  of 
proposed  change  of  site  of  the  station,  and  showing  a  sim 
state  of  affairs  to  that  made  by  the  bill  and  affidavits  in  the  < 
under  consideration.  In  that  case,  as  in  this,  the  exact  quesi 
for  determination  was  whether  a  court  of  equity  could  grar 
preliminary  injunction,  requiring  a  railroad  company  to  conti 
to  furnish  railroad  facilities  at  a  station  which  the  company 
sired  to  abandon ;  there  being  no  charter  or  statutory  requ 
ments  as  to  continuing  the  station  at  such  point. 

One  point  of  difference  is  in  regard  to  the  law  of  the  two  stat 
it  being  decided  in  that  case  that  there  were  no  statutes  in  N 
Jersey  defining  the  duties  of  railroads  with  respect  to  the  est 
lishment  and  maintenance  of  such  railroad  stations,  wher 
there  are  numerous  statutes  of  that  nature  in  this  state.  1 
contention  was  made  in  that  case,  as  in  this,  that  the  equity 
the  bill  depended  upon  either  of  two  theories — that  the  co 
plainants  had  a  legal  right  which,  under  peculiar  circumstanc 
the  court  of  equity  would  protect,  or  that  they  had  an  equita 
right  which  the  court  would  respect.  The  equitable  right 
based  on  the  contention  that  the  railroad  company  by  its  condi 
had  induced  the  complainants  and  other  people  to  purchase  prt 
erty,  build  homes,  and  establish  businesses  at  or  near  the  static 
that  it  had  advertised  the  place  as  one  where  the  public  woi 
be  served ;  and  that  it  would  be  inequitable  to  permit  the  railro 
company  to  decline  to  make  good  its  implied  promise  to  contin 
to  so  maintain  the  station.  The  court  in  that  case  held  that. 
any  such  right  as  this  existed,  it  was  a  legal,  and  not  an  equit 
ble,  right,  and  that  a  court  of  equity  had  no  jurisdiction  to  e 
force  specJficallv  such  implied  contract;  that  a  court  of  eqiii 
could  not  specifically  enforce  such  contract  if  it  were  an  expre 
instead  of  an  implied  one.  because  such  an  agreement  would  i 
against  public  policy;  and  that  the  railroad  company  and  sui 
contracting  parties  would  have  to  be  remitted  to  a  court  of  la 
to  a  suit  for  damages,  rather  than  to  a  court  of  equity  for  sp 
cific  enforcement  of  such  contract,  upon  which  proposition  mat 
authorities  were  cited.  In  that  case  the  court  declined  to  coi 
sider  the  question  whether  or  not  the  complainants  were  ll 
proper  parties  to  enforce  the  specific  performance  of  such  coi 
tract  or  duty,  if  it  existed,  and  was  capable  of  such  perforn 
ance;  or  whether  such  suit  should  be  brought  by  the  Attorn* 
General  on  behalf  of  the  state  as  a  necessary  party  complainan 
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It  will  be  observed  that,  while  the  relief  here  sought  is  in  form 
10  restrain  by  prevention,  it  is  in  effect  to  compel  performance ; 
that  is,  to  compel  the  railroad  company  to  continue  to  use  its 
present  station.  While  railroads  are  quasi  public  corporations, 
and  may  be  compelled  by  courts  to  perform  the  duties  enjoined 
ppon  them  by  law,  the  difficult  question  presented  is,  Can  a  court 
compel  a  railroad  company  which  is  a  cbmmon  carrier  to  per- 
form a  duty  which  is  not  enjoined  upon  it  by  its  charter  nor  by 
any  other  express  statutory  provision  ? 

[3]  The  law  is  well  settled  that  a  public  corporation,  such  as 
a  nninicipal  one,  cannot  be  compelled  to  perform  any  duty  that 
is  not  enjoined  upon  it  by  its  charter  or  other  statutory  law.  It 
has  been  held  by  the  great  majority  of  the  courts,  in  both  Eng- 
land and  America,  state  and  federal,  that  the  subject  of  regulat- 
ii^  the  operation  of  railroads  and  common  carriers,  in  both  the 
matter  of  locating  and  maintaining  depots,  warehouses,  and  like 
accommodations  for  passengers  and  patrons,  and  that  of  sched- 
ules, speed,  and  mode  of  operating  trains,  etc.,  is  a  question  for 
the  legislative  department  of  the  government,  and  not  for  the 
judiciai ;  that  the  courts  cannot  originate  provisions  with  respect 
thereto,  but  can  only  interpret  and  apply  to  these  subjects  the 
law  as  it  may  have  been  ordained  by  the  legislative  departments. 

[4]  It  is  certainly  true,  however,  that,  wherever  there  is  a 
positive  duty  imposed  by  law  upon  such  common  carriers,  the 
courts  have  the  power  to  enforce  its  performance  or  dischai^e, 
and  to  restrain  actions  in  excess  of  the  powers  and  rights 
granted  to  such  public  service  corporations.  It  must  be  con- 
ceded, however,  that  the  authorities  are  in  conflict  upon  the 
proposition  as  to  the  power  of  courts  to  interfere  with,  or  to  di- 
rect or  control,  the  management  and  operation  of  a  railroad  as 
lo  the  location  and  maintenance  of  depots,  stations,  etc.,  and  the 
line  of  its  road,  where  there  is  no  statutory  or  legislative  re- 
quirement upon  the  subject.  As  has  been  before  pointed  out, 
the  decisions  of  the  courts  of  Nebraska  and  Illinois  seem  to 
hold  that  the  courts  have  power  and  jurisdiction  to  interfere  with 
the  management  and  operation  of  railroads  in  these  matters, 
and  certainly  so,  in  extreme  cases,  where  the  public  would  other- 
wise suffer  irreparable  loss.  But,  as  held  by  the  New  Jersey 
court  and  by  the  Supreme  Court  of  the  United  States,  the  cor- 
rectness of  these  decisions  may  well  be  doubted;  and  the  de- 
dsions  of  the  court  of  Illinois  upon  th^  subject  are  very  much  in 
conflict  with  one  another.  It  has,  however,  become  the  declared 
policy  of  a  great  number  of  states  that  this  question  should  be 
lieait  with  by  the  Legislature,  and  many  of  them  have  constitu- 
tional provisions  relative  to  conferring  powers  and  enjoining 
duties  upon  such  pubhc  service  corporations  in  these  matters 
which  so  much  concern  the  public.  These  provisions  require 
'hat  the  Legislature  shall  provide  by  law  for  the  construction  and 
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operation  of  railroads;  and  in  pursuance  of  these  powers  (an 
sometimes  without  them)  the  Legislatures  of  the  several  statt 
have  provided  by  statute  for  the  settlement  of  many  quesfior 
which  arise  between  the  railroad  companies  and  the  public ;  an 
such  is  the  law  in  this  state. 

[5]  Section  243  of  our  Constitution  of  1901  provide; 
among  other  things,  that  the  power  and  authority  of  regulatin 
railroad  freight  and  passenger  tariffs,  the  locating  and  buildin 
of  passenger  and  freight  depots,  the  correcting  of  abuses,  pre 
venting  of  unjust  discriminations,  etc.,  are  conferred  upon  th 
Legislature,  whose  duty  it  shall  be  to  pass  laws  from  time  t 
time  for  such  regulation.  The  Constitution  makers  could,  o 
course,  have  committed  this  subject  to  the  courts,  but  they  hav 
seen  fit  to  commit  it  to  the  Legislature.  The  Legislature,  for  th' 
evident  purpose  of  carrying  out  these  constitutional  provision? 
has  passed  a  great  number  of  statutes  upon  this  subject,  whici 
have  been  repeatedly  changed,  at  nearly  every  session,  and  some 
times  completely  twice  revised  at  one  session  of  the  Legislature 
Rut  in  the  main,  as  to  the  power  and  authority  of  regulating 
railroad  passenger  and  freight  tariffs,  of  locating  depots,  of  cor- 
recting abuses,  of  preventing  unjust  discriminations  and  extor- 
tions, and  of  requiring  reasonable  rates,  etc.,  the  Legislature  ha; 
conferred  these  powers  and  duties  upon  a  railroad  commission 
created  by  act  of  the  Legislature,  and  provided  for  their  enforce- 
ment. A  part  of  these  statutes  are  now  embraced  in  various  sec- 
tions of  the  Code.  Those  provisions  pertinent  for  reference  here 
are  as  follows:  Section  5651  of  the  Code  of  1907  provides  that 
the  Railroad  Commission  is  charged  with  the  duty  of  supervising, 
regulating,  and  controlling  all  transportation  companies  doing 
business  in  this  state  in  all  matters  relating  to  the  performance  of 
public  duties,  and  of  correcting  abuses  by  such  companies,  and 
requiring  them  to  establish  and  maintain  all  such  public  service 
conveniences  as  may  be  reasonable  and  just.  Section  56,^2  of 
the  Code,  almost  copying  the  constitutional  provision  above  re- 
ferred to.  provides  that  common  carriers  shall  be  subject  at  all 
times  to  the  control  of  the  Legislature,  which  may  regulate  freight 
and  passenger  tariffs,  the  locating  of  depots,  etc.,  correct  abuses, 
prevent  unjust  discriminations,  and  establish  and  regulate  rea- 
sonable and  iust  rates  of  passenger  and  freight  tariff.  Section 
,'i667  of  the  Code  provides  for  a  complaint  which  any  person  or 
association  may  make  against  a  transportation  company  as  to  any 
service  in  connection  therewith  in  any  respect  unreasonable,  im- 
justlv  discriminatory,  or  inadequate,  such  complaint  to  be  made 
to  the  commission,  which  may  notify  the  transportation  company 
of  same:  and  10  davs  after  such  notice  the  commission  may  pro- 
ceed to  investigate  the  complaint;  the  conduct  of  such  investiga- 
tion being  provided  for  in  other  sections  of  the  Code. 

We  are  of  the  opinion  that  it  is  the  declared  policy  of  this 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S        211 
Hortoii  et  al.  v.  Southern  Ry.  Co 

State  to  commit  the  regulation  of  matters  such  as  are  complained 
of  in  this  bill  to  the  Legislature,  and  that  the  Legislature,  in 
turn,  has  committed  it  to  the  Railroad  Commission,  which  has 
power  to  act  in  the  premises,  and  is  the  proper  and  appropriate 
tribunal  in  which  to  right  such  wrongs,  and  that  for  a  chancery 
court  to  attempt  to  determine  which  of  two  sites  in  a  certain 
town  a  railroad  depot  should  be  located  on  or  maintained  upon 
would  be  usurping  the  functions  and  powers  which  the  Legisla- 
ture and  Constitution  have  seen  fit  to  repose  in  another  tribunal, 
which  is  given    legislative,    judicial,    and    administrative    func- 
tions necessary  to  perform  the  duties  enjoined  upon  it  by  law. 
In  the  case  of  Nashville,  Chattanooga  &  St.  Louis  Railway  v. 
Slate,  137  Ala.  439,  34  South.  401,  this  court,  speaking  through 
Dowdell,  J.,  its  present  Chief  Justice,  said:     "The  demurrer  to 
the  bill  raises  the  question  as  to  the  jurisdiction  and  power  of 
the  court  to  entertain  the  bill  and  grant  the  relief  sought.   There 
is  no  pretense  of  authority  for  the  filing  of  the  bill  under  any 
prorision  of  the  charter  of  the  defendant  company.     We  must 
therefore  look  to  the  statutes  alone  for  authority  of  the  Railroad 
Commission  to  make  the  order,  and  for  the  jurisdiction  of  the 
court  to  entertain  a  bill  for  its  enforcement.    It  seems  that  there 
is  no  common-law  principle  upon  which  such  jurisdiction  can  be 
vested.    While  a  corporation  which  is  quasi  public  in  its  charac- 
ter and  owes  duties  to  the  citizens  which  the  court  can  and  will 
in  appropriate  remedies  compel  it  to  respect,  yet  the  location  of 
stations  and  the  building  of  depots    is  not    within    such    duties 
when  not  imposed  by  the  Legislature."    The  bill  in  that  case  was 
filed  to  compel  the    railroad   company  to   obey  an   order  of  the 
Railroad  Commission,  requiring  it  to  locate  a  station  and  erect 
a  depot,  suitable  for  the  accommodation  of  passengers  and  the 
handling  of  freight,  in  the  town  of  Guntersvilie.  the  countv  seat 
of  Marshall.     It  was  shown  in  this  case  that  the  depot  had  been 
located  just  outside  of  Guntersvilie,  in  the  town  of  Wyeth,  and 
that  the  depot  was  maintained  for  the  two  towns  jointly.    What 
was  said  in  that  case  is  in  part  applicable  to  the  facts  made  by 
the  bill  in  this  case.    This  court  further  held  in  that  case  that  the 
statutes  of  this  state  at  that  time  conferred  nothing  more  than 
advisorj'    functions    upon    the    Railroad    Commission,    with    no 
power  to  compel  performance ;  it  being  authorized  only  to  notify 
'he  railroad  company  what  the  commission  deemed  to  be  neces- 
^n  changes,    and  to  report    such    action  to    the  Governor,    that 
such  authority  to  advise  the  company  and  report  the  Governor 
fell  far  short  of  power  to  order  and  compel  the  performance  of 
iheir  advice.     But  since  the  rendition  of  this  decision  these  stat- 
uits  have  been  several  times  revised  and  amended  by  the  Legis- 
^ture,  and  much  more  extended  powers  are  now  conferred,  and 
■TOre  important  duties  enjoined,  upon  the  Railroad  Commission. 
It  now  has  authority  to  act  and  require  where  before  it  had  au- 
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thority  only  to  suggest  and  advise,  and  report  its  action  to  tt 
Governor.  It  now  has  power  to  hear  and  determine  the  questio 
of  locating  and  maintaining  depots  and  stations  i  and  the  Lej 
islature  has  gone  very  far  toward  conferring  upon  it  the  powei 
and  duties  reposed  in  the  Legislature  by  the  Constitutioi 
These  additional  powers  and  duties  were  no  doubt  suggested  t 
the  Legislature  by  the  decision  of  this  court  in  the  case  aboi. 
referred  to,  and,  whatever  defects  the  statutes  may  yet  liavi 
they  have  not  those  above  mentioned.  It  was  also  decided  b 
this  court  (in  the  case  of  Page  v.  L.  &  N.  R.  R.  Co.,  129  Ali 
237,  29  South.  676,  which  was  quoted  with  approval  in  the  cas 
of  N.  C.  &  St.  L.  Ry.  v.  State,  supra)  that  there  was  no  con- 
mon-law  duty  resting  upon  a  railroad  company  to  establish  an 
maintain  comfortable  waiting  rooms  at  its  stations.  While  thi 
is  not  the  exact  question  now  under  consideration,  it  is  on 
closely  akin.  It  was  further  held  in  Page's  Case  that  no  suci 
duty  exists  unless  imposed  by  the  charter  of  the  railroad  com 
pany,  or  by  statute  or  some  other  legislative  authority. 

[6]  It  has  been  repeatedly  decided  by  this  court  that,  to  en 
title  a  complainant  to  an  injunction  against  the  construciion  o: 
operation  of  certain  buildings  or  agencies,  it  was  incumbent  upoi 
the  complainant  to  show  by  averment  that  such  construction  qj 
operation  would  be  a  nuisance  in  fact,  and  that  the  complainam 
would  suffer  some  special  injury,  different  in  kind  and  degre< 
from  that  sustained  by  the  general  public.  This  is  particular!) 
true  where  the  duty  is  one  that  is  assumed  toward  the  public 
generally,  or  toward  a  considerable  portion  thereof  in  the  ag- 
gregate. Baker  v.  Selma  Rv.  Co..  130  Ala.  474,  30  South.  464; 
First  Nat.  Bank  v.  Tyson.  133  Ala.  459,  32  South.  144,  59  L.  R. 
A.  399,  91  Am.  St.  Rep.  46. 

[7]  While  the  complainants  in  this  case  do  not  seek  to  enjoin 
the  construction  or  erection  of  any  structure  or  business  which 
constitutes  a  nuisance,  yet  they  do  seek  to  restrain  the  defendant 
from  removing  its  depot,  and  allege  that  the  company  owes  a  dun- 
to  the  public  as  well  as  to  the  plaintiffs  to  continue  to  maintain 
the  depot  at  its  present  site.  But  we  can  see  no  reason  why  the 
rule  should  be  different  as  to  the  rights  of  a  party  to  maintain 
the  injunction  in  either  case.  The  mere  fact  that  it  is  a  nuisance 
in  the  one  case  and  not  in  the  other  is  not  the  test,  but  it  is 
rather  whether  the  duty  owed  by  the  respondent  is  to  the  pub- 
lic, and  is  one,  the  performance  or  discharge  of  which  the  public 
could  and  should  require  of  the  respondent. 

[8]  It  was  shown  upon  the  hearing  of  the  application  for 
temporary  injunction,  by  the  affidavits  and  exhibits  introduced 
in  evidence  on  the  part  of  the  complainants  that  irreparable  in- 
jury would  ensue  if  the  preliminary  injunction  did  not  issue: 
and  we  confess  that  the  bill  and  these  affidavits  make  a  very 
strong  case  that  injury  will  result  to  the  complainants  and  other 
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residents  of  the  town  of  Tuscumbia,  which  cannot  be  easily  re- 
paired, if  the  railroad  company  does  not  continue  to  maintain 
its  depot  at  its  present  location,  and  this  showing  would  be  a 
very  strong  appeal  to  2  court  of  equity  if  such  court  had  juris- 
diction to  confer  the  relief  requested.  But,  on  the  other  hand, 
tbe  nilroad  company  insists,  and  has  introduced  affidavits  and 
exhibits  to  show,  that  it  will  continue  to  maintain  reasonable 
railroad  facilities  for  the  accommodation  of  the  people  of  Tus- 
cumbia and  the  public  generally,  and  that  a  change  of  sites  will 
be  beneficial  and  not  detrimental  to  the  interests  of  the  people  of 
the  town  as  alleged  in  the  bill.  It  further  appears  from  this  rec- 
ord that  all  these  matters  have  been  twice  heard  by  the  Railroad 
Commission,  and  that  it  has  declined  to  interfere  with  the  rail- 
road company  in  consummating  the  proposed  change  in  the  lo- 
cation of  its  depot  in  Tuscumbia. 

Therefore,  notwithstanding  the  strong  showing  made  by  the 
bin,  it  is  evident  that  the  complainants'  rights  have  not  been  es- 
tablished at  law,  nor  are  their  rights  clear  and  indisputable  in 
such  sense  that  a  court  of  equity  would  grant  relief  by  injunc- 
tiwi.  Under  all  the  authorities  above  referred  to,  we  are  con- 
strained to  hold  in  this  case  that  the  decree  of  the  chancellor 
dismissing  the  bill  and  denying  the  temporary  injunction  sought 
was  proper.  To  hold  otherwise  and  grant  the  relief  prayed 
would  be  to  hold  that  the  chancery  courts  of  this  state  may  locate 
the  stations  and  depots  of  the  railroads  at  such  points  as  the  court 
shall  determine  best,  or,  at  least,  to  hold  that  the  railroad  com- 
panies cannot  discontinue  stations  at  points  once  established, 
when  it  is  decided  by  such  court  that  it  would  be  better  for  the 
public  or  some  individual  that  the  station  be  not  removed. 

It  is  unnecessary  for  us  to  decide  in  this  case  whether  injunc- 
tion or  mandamus  would  be  the  proper  remedy,  and  we  merely 
refer  to  the  case  of  Jacquelin  et  at.  v.  Erie  Co.,  supra,  which  fully 
discusses  the  question. 
It  follows  that  the  decree  of  the  chancellor  should  be  affirmed. 
Affirmed. 
DowDELL,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 
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Chicago,  R.  I.  &  P.  Rv.  Co.  v.  Neusch, 

(Supreme  Court  of  Arkansas,  July  3,  1911.) 

[139  S.  W.  Rep.  6T9.] 

'Carrier! — Delaj — Remediea  of  the  Owner. — Where  a  shipment 
■potatoes  was  delayed  by  the  carrier,  it  was  the  duty  of  the  consigr 
to  call  for  them,  and  if  he  was  damaged  he  might  sue  therefor,  I 
■he  could  not  refuse  to  accept  the  shipment  and  sue  as  for  conversii 

Appeal  from  Hot  Springs  Circuit  Court,  Hot  Springs  Couni 
■W.  H.  Evans,  Judge. 

Action  by  John  Neusch  against  the  Chicago,  Rock  Island 
Pacific  Railway  Company.  From  a  judgment  for  plaintiff,  c 
fendant  appeals.  Modified,  and  judgment  for  plaintiff  on  com 
lion  of  remittitur. 

Tlxos.  S.  Busbee  and  Geo.  B.  Pugh,  for  appellant. 
B.  H.  I  'ance,  Jf.,  for  appellee. 

Wood,  J.  .appellee,  on  November  21,  1910,  shipped  120  bushf 
of  sweet  potatoes  from  Malvern  to  Little  Rock,  Ark.,  over  a 
pellant's  road,  consigned  to  one  M.  Davis.  Davis  lived  at  M: 
vern,  and  was  employed  by  appellee  to  come  to  Little  Rock 
receive  the  potatoes  as  his  agent,  and  there  to  sell  same  at  ret; 
prices  just  before  Thanksgiving  dav.  Davis  arrived  at  Litt 
Rock  on  November  22,  1910.  He'testified  as  follows:  ■'■• 
soon  as  I  got  off  the  train,  I  went  to  the  depot  and  present! 
my  bill  of  lading  and  asked  if  the  potatoes  were  there,  and  thi 
said,  'No,'  and  said  for  me  to  come  around  about  1  o'clock, 
went  away  and  came  back,  and  they  said  they  were  not  there ;  ar 
I  waited  all  the  afternoon,  and  they  didn't  come.  Next  mornir 
I  went  back,  and  they  were  not  tliere :  and  they  telephoned  arour 
and  said  they  must  be  at  Biddle  or  Argenta.  and  that  they  wou' 
get  them  over  and  unload  them.  In  the  afternoon  they  ga' 
me  the  number  of  the  car  and  told  me  to  look  for  it,  and  I  di 
look  for  it,  but  couldn't  find  it.  About  3  o'clock  I  saw  the  paj 
master,  and  he  said  the  car  was  there,  and  I  paid  the  freigh 
$11.52.  and  went  down  and  presented  my  expense  bill.  An 
the  men  looked  all  around  on  the  inside  and  outside  and  couldn 
find  them  anywhere ;  and  I  went  back  to  the  cashier  and  said 
couldn't  find  the  potatoes,  and  couldn't  find  the  car  that  they  wer 
ship|>ed  in.  The  cars  were  four  and  five  deep  all  aroimd  tliei"! 
and  1  looked  through  all  of  them,  and  I  demanded  my  mone 
back,  and  he  refunded  it  to  me  and  gave  me  back  the  bill  of  ladinj 
When  I  left  the  depot  on  the  evening  of  the  23d  I  said.  'Yo 
will  have  plenty  of  potatoes  for  Thanksgiving;  I  am  going  home 
I  came  home  on  the  night  of  the  23d  and  didn't  go  back  an 
more.     When  I  left,   I  didn't  leave  any  instructions  where  ti 
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notify  me  when  the  potatoes  came  in.  I  left  no  instructions  as  to 
the  delivery  of  the  potatoes.  I  was  not  in  town  when  Mr. 
Neusch  got  his  telegram  about  the  potatoes,  but  he  showed  it 
to  me  afterwards.  I  do  not  remember  what  the  telegram  con- 
tained, but  Mr.  Neusch  told  me  that  it  was  to  the  effect  that  the 
potatoes  were  there.  That  was  Friday,  after  Thanksgiving  day." 
.\ppellee  then  introduced  in  evidence  the  following  telegram: 
"Little  Rock,  11/25.  120  sks.  sweet  potatoes  consigned  M.  Davis 
received  here  November  22." 

.Appellee  testified  as  to  the  shipment  on  Monday,  the  21st  day 
of  November,  1910,  and  as  to  the  condition  of  the  potatoes,  etc.; 
but.  as  no  question  is  made  here  as  to  the  value  of  the  potatoes 
in  the  event  of  recovery,  it  is  unnecessary  to  set  out  the  evidence 
in  regard  to  that. 

Appellee  testified  that  he  received  the  telegram  on  Friday 
evening,  November  2Sth,  just  before  sundown,  notifying  him 
that  the  potatoes  were  at  Little  Rock.  That  was  the  first  notice 
he  had.  He  kept  the  seventh  day  and  could  not  have  anything 
to  do  with  them.  Next  day  was  Sunday,  and  other  people  kept 
that  day  and  wouldn't  work.  When  he  got  the  telegram,  he 
told  the  railroad  company  that  he  wouldn't  have  anything  to  do 
*ilh  it;  that  he  had  done  all  he  could.  He  told  Mr.  Rogers, 
the  railroad  agent,  that  the  railroad  could  take  the  potatoes 
and  do  whatever  they  pleased  with  them;  that  he  wonlrl  not 
have  anything  more  to  do  with  them.  He  never  had  demanded 
the  potatoes  from  the  railroad  company  since  November  23d, 
"hen  Mr.  Davis  was  there.  He  did  not  want  the  potatoes  any 
more. 

The  above  presents  substantially  the  evidence  upon  which 
appellee  predicated  his  suit  against  the  appellant  company  for 
conversion  of  the  potatoes.  The  appellant  denied  that  it  had 
converted  the  potatoes,  and  denied  liability.  It  set  up  that  the 
potatoes  were  safely  and  proniptly  carried  to  destination ;  that 
they  were  unloaded  at  the  freight  depot  at  Little  Rock  on  the 
morning  of  the  24th  of  November,  and  that  they  were  then  and 
there  .subject  to  the  orders  of  the  consignee,  or  any  one  else 
*ho  was  entitled  to  the  possession  of  them;  that  appellant  did 
not  know  where  the  consignee,  Mr.  Davis,  could  be  foimd,  except 
thai  he  had  returned  to  Malvern :  and  that  it  had  notified  appellee 
hy  wire  that  the  potatoes  were  subject  to  delivery,  and  requested 
infonnation  as  to  what  to  do  with  them ;  and  that  response  to 
the  wire  that  it  was  advised  by  appellant  that  he  would  not  accept 
'hem;  that  the  freight  charges  were  $11.52,  and  that  no  part 
'hereof  had  been  paid. 

TTie  cause  was  submitted  to  the  jury,  and  appellee  obtained 
i  verdict  in  his  favor  in  the  sum  of  $78.48.  being  $90  for  the 
price  of  the  potatoes,  less  the  sum  of  $11.52.  the  amount  of  the 
'wght.  From  this  judgment,  the  appellant  prosecutes  this  appeal. 
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The  undisputed  evidence  in  the  case  shows  that  there  was 
ronversion  of  the  goods,  and  the  court  should  have  granted 
jrayer  of  appellant  for  a  peremptory  instruction  to  find  for 
ippellant  on  that  issue. 

In  the  case  of  Railway  Co.  v.  Mudford,  44  Ark.  439,  this  co 
;aid:  "A  common  carrier  is  liable  in  damages  for  a  negligent  ■ 
ay  in  the  transportation  of  property.  But  the  owner  cannot, 
iccount  of  unreasonable  delay  in  the  carriage  and  delivery,  refi 
:o  receive  the  goods  and  sue  as  for  a  conversion."  C,  R.  I.  & 
Rv.  Co.  V.  Pfeifer,  90  Ark.  524,  119  S.  W.  642,  22  L.  R.  A.  { 
3.)  1107.  See,  also,  McCrary  v.  C.  &  Ark.  Ry.  Co.,  109  X 
\pp.  567,  83  S.  W.  82. 

In  St.  Louis,  Iron  Mountain  &  Southern  Rv.  Co.  v.  Towm 
^3  Ark.  430.  124  S.  W.  1036.  26  L.  R.  A.  (N.  S.)  572,  t) 
:ourt  quotes  from  Mr.  Hutchinson  on  Carriers,  at  section  7i 
»s  follows:  "It  is  the  duty  of  a  consignee  to  be  on  hand  ai 
■eady  to  receive  the  goods.  He  cannot  absent  himself  and  th 
3ut  it  out  of  the  power  of  the  carrier  to  make  delivery  to  hir 
ind  hold  him,  during  his  absence,  to  the  extraordinary  care  i 
;he  goods  required  of  a  carrier.  If,  therefore,  he  be  abse: 
when  the  carrier  is  ready  to  deliver  the  goods,  and  has  left  r 
igent*  known  to  the  carrier  to  whom  delivery  can  be  made  f( 
lim,  or  to  whom  notice  can  be  given  of  their  arrival,  the  carrit 
jecomes  at  once  a  mere  warehouseman  of  the  goods." 

When  appellee's  agent,  Davis,  failed  to  call  for  the  potatoi 
ifter  they  had  arrived  at  Little  Rock  on  November  24th.  appe 
ant  pursued  the  proper  course  in  notifying  the  consignor  that  th 
lotatoes  were  at  their  destination  and  unclaimed.  The  consignoi 
ind  owner  of  the  potatoes,  having  ignored  this  notice,  and  indi 
rated  that  he  no  longer  wanted  the  potatoes,  would  not  have  any 
:hing  further  to  do  with  them,  we  think  is  in  no  attitude  t 
romplain  of  appellant  for  the  course  it  pursued  after  it  bad  re 
reived  such  notification.  It  was  the  duty  of  appellee  to  havi 
railed  for  his  potatoes,  and  if  he  was  damaged  on  account  o 
iny  delav  in  the  shipment  to  have  sued  appellant  for  anv  damage: 
:hat  might  have  resulted  to  him  on  account  of  such  delay. 

In  Gulf.  Colorado  &  Santa  Fe  Rv.  Co.  v.  Summerville  Merc 
Agency  (Tex.  Civ.  App.)  104  S.  W.  1072.  in  a  case  where  tht 
Facts  were  similar,  the  court  said:  "The  object  of  the  suit  was 
;o  recover  the  value  of  goods  that  were  never  delivered,  and  it 
:learlv  appeared  that  the  goods  arrived  at  Summerville,  Tex., 
he  place  of  their  destination,  on  January  1, 1905,  and  that  appellee 
ivas  notified  of  their  arrival  and  requested  to  bring  over  the 
nvoice  and  check  them  up.  .Appellee  did  not  receive  the  ^ds, 
jf  make  any  effort  to  get  them  from  the  deoot.  The  notification 
jf  appellee  by  the  appellant  constituted  a  delivery  of  the  goods, 
ind  no  matter  how  great  the  delay  ma\'  have  been  appellee  should 
lave  received  the  goods  and  sued  for  damages  resulting  from 
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the  delay.  The  delay  of  the  carrier  did  not  constitute  a  conver- 
.tion  of  the  goods,  no  matter  how  long  continued,  so  as  to  render 
it  liable  for  the  value  of  the  goods;  and  appellee  should  have 
received  them  when  tendered." 

That  principle  rules  this  case.  The  complaint,  however,  might 
be  held  sufficient  to  have  stated  a  cause  of  action,  although  de- 
fectively, as  for  delay,  and  therefore  the  court  will  so  treat  it 
and  allow  appellee,  if  he  so  elects,  to  have  judgment  here  in  the 
sma  of  $30,  provided  he  pays  the  cost  of  this  appeal ;  same  being 
the  sum  for  which  appellant  offered  to  confess  judgment  in  the 
court  below.  If,  however,  appellee  does  not  indicate  his  desire 
to  enter  a  remittitur  to  the  judgment  he  has  obtained  down  to 
that  sum  within  15  days,  the  judgment  will  he  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 


Mullen  v.  Boston  Elevated  Ry. 

iSupreme  Judicial  Court  of  Massachusetts,  Suffolk,   May  19,   1911.) 

[95  N.  E.  Rep.  391.] 

Street  Railroads — Colliaion  with  Pedestrian — Contributory  Negli- 
gence—Jury Question. — Whether  a  12  year  old  child,  struck  by  a 
arect  car,  was  guilty  of  contributory  negligence,  held,  under  the 
tvidence,  a  jury  question. 

Street  Railroads— Pedestrians — Rights.* — A  pedestrian  could  as- 
sume that  3  motorman  would  use  ordinary  care  to  avoid  striking  her 

Street  Railroads — Collision  with  Pedestrian — Negligence — Jury 
Question. — Whether  the  motorman  was  negligent  toward  a  pedes- 
trian struck  by  a  street  car  held,  under  the  evidence,  a  jury  question 

Street  Railroads— Operation  of  Cars— Public  Rights.f— A  street 
car  has  no  exclusive  right  of  way,  being  subject  to  the  exigencies  of 
public  travel. 

'For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son injured  through  the  negligence  of  anothe'  had  the  right  to  as- 
5iinie  that  the  latter  had  performed  or  would  i-erform  the  duties  ow- 
ing to  the  former,  see  first  foot-note  of  Hillis  &.  Spokane,  etc.,  R. 
Co.  (Wash.).  38  R.  R.  R.  744,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  744; 
hit  toot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Carr  (Ark.),  37  R.  R.  R. 
92.  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  92:  first  head-note  of  Norris  *. 
Atlantic  C.  L.  R.  Co.  (N.  C),  36  R.  R.  R.  321,  59  Am.  &  Eng.  R. 
Cii,  N.  S..  3S1, 
tSte  last  paragraph  of  first  foot-note  of  Thompson  v.  Albuquerque 
iraclion  Co.  (N.  Mex.).  38  R.  R.  R.  C56.  61  Am.  &  Eng.  R.  Cas,.  N. 
S..  6*6;  first  foot-note  of  Horsman  v.  Brockton,  etc.,  R.  Co.  (Mass.), 
"  R.  R.  R.  82,  60  Am.  &  Eng.  R.  Cas..  N.  S..  62;  last  paragraph  of 
rooi-noie  of  Carroll  v.  Boston  Elevated  Ry.  (Mass.),  36  R.  R.  R.  401, 
W  .^m.  &  Eng.  R.  Cas.,  N.  S.,  401;  third  foot-note  of  Denver  City 
Tramway  Co.  v.  Wright  (Colo.),  36  R.  R.  R.  360,  S9  Am.  &  Eng.  R. 
Cii..  N.  S.,  360;  third  head-note  of  Palmer  v  Portland,  R.  etc.,  Co. 
'0"),  36  R.  R.  R.  68.  B9  Am.  &  Eng.  R,  Cas.,  N.  S.,  68.         Ct")0»jlc 
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Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  Margaret  Mullen  against  the  Boston  Elevated  Ra 
way.  Verdict  for  plaintiff,  and  defendant  brings  exceptior 
Exceptions  overruled. 

}os.  P.  Walsh  and  Wm.  Flaherty,  for  plaintiff. 
John  E.  fJannigon,  for  defendant. 

Braley,  J,  [1]  The  evidence  is  irreconcilable;  But  the  jui 
could  have  found,  from  the  plaintiff's  testimony,  that  she  w; 
walking  on  the  crosswalk  over  the  plaintiff's  track,  after  havir 
looked  when  at  the  curbstone  and  seen  the  car  some  distant 
away  on  the  inward  track,  which  appeared  to  be  "slowing  down 
and  a  heavy  team  approaching  from  the  opposite  direction  o 
the  outward  track.  It  was  not,  as  matter  of  law,  negligence  fc 
her  to  attempt  to  cross  from  one  side  of  the  street  to  the  othe 
Wood  V.  Boston  Elev.  Ry.,  188  Mass.  161,  74  N.  E.  298;  Silva  ', 
Boston  Elev.  Ry.,  183  Mass.  249,  66  N.  E.  808;  Coleman  s 
Lowell,  Lawrence  &  Haverhill  St.  Rv..  181  Mass.  591,  64  N.  I 
402;  Creavin  v.  Newton  St.  Ry..  176  Mass.  529,  57  N.  E.  994 
DriscoU  V.  West  End  St.  Ry.,  159  Mass.  142,  34  N.  E.  171.  [2 
And  the  plaintiff  had  the  right  to  assume  that  the  motorman,  an 
the  driver  of  the  team,  would  use  reasonably  care  to  avoid  rur 
ning  her  down.  Jeddrev  v.  Boston  &  Northern  St.  Ry..  198  Mass 
232,  234,  84  N.  E.  316;  Hennessey  v.  Tavlor.  189  Mass.  S8J 
586.  76  N.  E.  224.  3  L.  R.  A.  (N.  S.)  345;  Finnick  v.  Bostoi 
&  Northern  St.  Ry..  190  Mass.  382,  386.  77  N.  E.  500;  Murphv  z 
Armstrong  Trans.  Co.,  167  Mass.  199,  201.  45  N.  E.  93.  I 
further  could  have  been  found  that  the  plaintiff  would  hav 
passed  ahead  of  the  wagon,  and  over  in  safety,  if  the  drive 
had  not  suddenly  whipped  up  his  horses  just  as  she  reached  thi 
inward  track,  and  placed  her  in  a  dangerous  position  where  shi 
hesitated  whether  to  go  forward,  or  to  turn  back,  and  while  ii 
doubt  she  was  struck  by  the  car.  The  occurrence  was  extraor 
dinary,  but  merely  an  instance  likely  to  arise  in  the  concurren 
use  of  our  streets  by  different  classes  of  travelers,  where  stree 
cars  also  are  operated.  The  plaintiff  was  twelve  years  of  age 
and, it  was  for  the  jury  to  determine  if  when  thus  beset,  shi 
acted  with  reasonable  prudence.  O'Brien  v.  Lexington  &  Bostoi 
St.  Ry..  205  Mass.  182.  184.  91  N.  E.  204.  [3]  The  questior 
of  the  defendant's  negligence  was  also  for  the  jury.  [4]  Th( 
view  of  the  mortoman  was  unobstructed,  and  the  car  was  beinj 
operated,  not  with  an  exclusive  right  of  way,  but  subject  to  the 
exigencies  of  public  travel.  Eustis  v.  Boston  Elevated  Rv.,  20^ 
Mass.  143.  144,  91  N.  E.  881.  and  cases  cited. 

Exceptions  overruled. 
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(Circuit  Court  of  Appeals,  Ninth  Circuit,  February  6,  1911.) 

[184  Fed.  Rep.  677.] 

KailroAda — Injuries  to  Persons  Working  on  or  About  Cars— In- 
itrnctiona  as  to  Haoner  of  Worting — Waiver.* — Where  defendant 
nilroad  company  had  instructed  decedent,  a  scaler  for  a  lumber 
company,  not  to  scale  the  logs  on  the  ground  as  they  were  bein? 
loaded  onto  cars,  but  to  do  the  scaling  on  the  cars  after  the  logs 
had  been  loaded,  but  both  decedent  and  the  scaler  employed  by  the 
railroad  company  continued  to  scale  on  the  ground  up  to  the  time 
decedent  was  struck  by  a  log  and  killed,  and  it  also  appeared  that,  be- 
canse  the  logs  were  loaded  flush  with  the  ends  of  the  cars,  a  scaler 
could  not  measure  the  ends  of  the  logs  without  standing  on  the  draw- 
bar which  was  unsafe,  the  order  given  by  defendant  that  the  scaler 
shoDld  not  work  on  the  ground  was  waived. 

Railroads — Injuries  to  Persons  Working  on  or  About  Cars — Ac- 
bom—lsBues. — Where,  in  an  action  against  a  railroad  company  for 
death  of  a  log  scaler  employed  by  a  sawmill  company  to  scale  logs 
as  they  were  being  loaded  onto  cars  by  the  railroad  company  for 
transportation  to  the  mill,  defendant  neither  in  its  answer  nor  by 
suggestion  at  the  trial  nor  in  its  motion  for  a  directed  verdict  raised 
the  question  that  defendant's  duty  to  decedent  was  limited  by  the 
fact  that  he  was  not  an  employee  of  defendant,  but  a  bare  licensee 
or  trespasser,  and  the  court  charged  that,  while  the  decedent  was 
not  employed  by  defendant,  yet  in  a  measure  the  same  rules  ap- 
plied to  him  as  though  he  had  been,  and  that  the  work  of  the  two 
companies  was  so  intimately  commingled  that  the  decedent  was 
practically  engaged  with  defendant's  employees,  defendant's  duty  to 
dfccdent  if  he  had  been  a  bare  licensee  or  a  trespasser  was  not  in 

Railroads — Injuries  to  Persons  Working  on  or  About  Cars — Care 
Reqaired—Applicstion  of  Rule  of  liability  of  Master  to  Servant. — 
Where  defendant  railroad  company  loaded  and  transported  logs  for 
a  lumber  company,  and  both  the  railroad  company  and  the  lumber 
company  employed  a  separate  scaler  to  scale  the  logs  as  they  were 
loaded  onto  the  cars,  the  scaler  employed  by  the  lumber  company 
*is  so  intimately  connected  with  the  work  of  the  railroad  company 
that  the  court,  in  an  action  for  his  death  by  being  struck  by  a  log 
•Ueged  to  have  been  negligently  loaded,  properly  charged  that  the 
railroad  company  owed  to  decedent  practically  the  same  duty  as  it 
owed  to  its  own  employees,  and  was  bound  to  furnish,  as  to  him, 
nasonably  safe  appliances  for  carrying  on  the  work. 

•For  the  authorities  in  this  series  on  the  subject  of  the  waiver 
of  rules  and  orders  made  for  the  guidance  and  protection  of  cm- 
Plojees.  see  last  foot-note  of  Southern  Ry.  Co.  v.  Johnson  (Va.), 
M  R.  R.  R.  *87,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  487. 
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Railroada — Injuries  to  P«noiu  Working  on  or  About  C«ib — Ct 
tequired-t — Where  decedent  was  employed  by  a  lumber  compa 
o  scale  logs  as  they  were  loaded  by  defendant  railroad  compa 
>nto  cars  for  transportation  to  the  mill,  defendant  was  bound 
xercise  ordinary  care  for  decedent's  safety,  under  the  rule  that 
ailroad  company  is  bound  to  exercise  such  care  as  to  all  perso 
fho  may  lawfully  be  on  its  premises   transacting  business   with   it. 

Railroads — Injuries  to  Peraons  Working  on  or  About  Can — A 
ions — Negligence — Question  for  Jury.— In  an  action  for  death  of 
Dg  scaler  by  being  struck  by  a  log  which  fell  from  the  hoistii 
ongs  of  a  derrick  used  by  defendant  railroad  company  for  loadii 
he  logs  onto  flat  cars,  evidence  held  to  require  submission  to  II 
ury  of  defendant's  alleged  negligence  in  permitting  the  log  tonj 
o  become  so  dull  that  they  would  noi  hold  a  log,  and  in  failing  i 
se  a  log  chain  in  loading  small  logs. 

Railroads— Injuries  to  Persons  Working  on  or  About  Cars — A 
iona — Contributory  Negligence — Instructions. — A  request  that  if  di 
edent  in  scaling  logs  for  a  lumber  company  voluntarily  placed  hin 
elf  in  a  dangerous  position,  while  the  logs  were  being  loaded  b 
efendant  railroad  company,  and  did  so  unnecessarily  when  ther 
?as  another  place  where  he  could  have  performed  his  duty  in  safetj 
hen  plaintiffs  could  not  recover  for  his  death,  was  properly  refuse 
s  pretermitting  the  question  whether  defendant  was  negligent  i. 
ermitting  the  tongs  with  which  the  logs  were  loaded  to  become  s< 
ull  and  out  of  repair  as  to  render  their  use  dangerous,  or  in  failini 
3  use  a  bunching  chain  in  hoisting  small  logs  like  that  being  hoistei 
t  the  time  decedent  was  struck  and  killed. 

Railroads — Injuries  to  PersonB  Working  on  or  About  Cars — Ac 
oiiB  —  Contributory  Negligence  —  Instructions. — Decedent,  a  lot 
caler  for  a  lumber  company,  was  killed  by  the  fall  of  a  small  loj 
rom  the  tongs  of  a  steam  log  loader,  as  the  log  was  being  loadec 
nto  one  of  defendant's  flat  cars.  The  court  charged  that  it  wa: 
le  duty  of  one  engaged  in  dangerous  work  to  adopt  the  method 
lat  was  least  dangerous,  and  hence  it  might  become  important  tc 
etermine  whether  it  was  less  dangerous  to  scale  on  the  cars  as  de- 
;ndant  contended  or  on  the  ground,  but  that,  however  the  jury  re- 
vived the  question,  it  was  necessarily  important  for  them  to  fi"'' 
'hether  defendant  in  hoisting  such  logs  was  negligent,  and,  if  so, 
'hether  decedent  in  performing  his  duties  observed  such  precau- 
oos  as  ordinarily  prudent  men  observe  to  guard  against  conse- 
uences  which  might  naturally  be  expected  to  result;  that  if  the 
anger  would  have  been  perfectly  apparent  to  a  reasonably  prudent 
nd  careful  man,  and  decedent  could  by  the  use  of  ordinary  care 
ave  avoided  the  danger,  and  still  have  performed  bis  duties,  then 
e  could  not  recover.     Held,  that  such  instruction  was  correct,  since 


tSee  last  foot-note  of  Eaton  v.  New  York  Cent.,  etc.,  R.  Co. 
N.  Y.).  37  R.  R.  R.  2S2,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  853;  first 
aragraph  of  foot-note  of  Rowley  v.  Chicago,  etc..  R.  Co.  (Wis.). 
)   R.   R.  R.  732,  53  Am.   &   Eng.   R.  Cas.,  N.   S.,  732. 
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vere    not    barred,    if   decedent's    death  .resulted    from    the 
of  defendant   in   hoisting  the   logs,   either   in   an   improper 
r   with    dull   tongs   superadded   to   the   ordinary   danger   of 

istnictioiu — Refusal  of   Request, — It    is   not    error    to   re- 
uest  to  charge  covered  by 


)r  to   the  Circuit   Court  of   the  United    States  for  the 
)ivision  of  the  Eastern  District  of  Washington, 
by  Melissa  Wall  and  others  against  the  Idaho  &  Wash- 
rtherti  Railroad.    Judgment  for  plaintiff,  and  defendant 
or.     Affirmed, 

by  Melissa  Wall  for  and  on  behalf  of  herself  as  sur- 
dow  and  as  guardian  ad  litem  for  the  three  minor 
)f  James  Wall,  deceased,  to  recover  damages  for  the 
the  said  James  Wall  caused  by  the  alleged  negligence 
Fend  ant. 

lintiff  in  error  is  a  railroad  company  operating  a  line 
d  between  the  cities  of  Newport  in  Idaho  and  Spokane 
te  of  Washington.  At  the  time  of'the  death  of  James 
Dctober  31,  1908,  this  railroad  was  engaged  in  hauling 
:he  Panhandle  Lumber  Company.  The  logs  were  de- 
■  the  lumber  company  alongside  of  the  defendant's 
a  point  about  three  or  four  miles  south  and  west  of 
f  Newport,  and  were  loaded  by  the  defendant  upon  its 
transportation  to  the  mill  of  the  Panhandle  Luml)er 
at  Spirit  Lake,  Idaho.  In  loading  the  logs  the  defend- 
lyed  a  large  steam-driven  log  loader,  carried  ujxjn  a 
This  loader  consisted  of  a  swinging  arm  or  derrick, 
lins,  and  hooks  or  tongs,  and  when  in  operation  the 
tongs  seized  the  logs  on  the  ground,  hfted  them  from 
;  by  the  side  of  the  track,  and  carried  them  and  deposited 
n  the  car.  At  whatever  point  the  loading  of  the  logs 
carried  on  two  scalers  were  employed  whose  dutv  it 
;asure  the  logs  and  so  ascertain  the  quantity  carried  as 
placed  on  the  cars.  One  of  these  scalers  was  employe<l 
Iroad  company  and  the  other  by  the  lumber  company. 
time  prior  to  October  31,  1908,  James  Wall  had  been 
by  the  Panhandle  Lumber  Company  as  a  scaler  at 
points  along  defendant's  track,  where  it  was  engaged 
logs  for  the  lumber  company,  and  he  was  so  employed 
ly.  The  logs  at  that  time  were  being  loaded  from  the 
me  20  feet  below  the  cars;  the  defendant's  track  being 
mbankment  at  that  point,  and  the  logs  in  a  slight  exca- 
the  side  of  the  embankment.  There  was  testimony 
I  show  that  the  scaling  of  the  log,-,  might  be  done  either 
lier  standing  on  the  car  and  measuring  the  logs  after 
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they  were  placed  thereon,  or  by  standing  on  the  ground  a 
measuring  the  logs  before  they  were  picked  up  by  the  loads 
but  whether  it  was  safer  to  scale  the  logs  then  being  load 
after  they  had  been  loaded  on  the  cars  was  a  subject  of  conflicti 
testimony.  Prior  to  the  accident  all  the  scaling  had  been  done  i 
the  ground.  There  was  evidence  tending  to  show  that  the  genei 
manager  of  the  defendant  had  warned  Wall  that  scaling  on  t 
ground  was  dangerous  and  should  be  done  on  the  cars;  that 
had  disregarded  this  warning  and  continued  to  scale  on  t 
ground.  At  the  time  of  the  accident  Wall  was  standing  on 
pile  of  logs  from  which  the  logs  were  being  taken  by  the  loads 
He  had  scaled  a  yellow  pine  log  about  16  feet  long  and  betwei 
8  and  10  inches  in  diameter  at  the  small  end.  The  log  had  n 
been  freshly  cut.  The  tongs  of  the  hoisting  machinery  we 
placet!  on  the  log  and  the  log  raised  from  the  pile  of  logs  whe 
it  had  been  lying.  Wall  was  engaged  in  writing  down  the  sea 
in  a  book  which  he  held  in  his  hand,  and  when  the  tog  had  be* 
raised  a  short  distance  it  slipped  from  the  tongs,  and  in  fallir 
it  struck  Wall  and  killed  him.  There  was  evidence  tending  i 
show  that  the  tongs,  were  dull,  and  for  that  reason  failed  to  ho 
the  log  securely  as  they  would  have  done  if  the  points  had  bet 
sharp  and  penetrated  the  wood  so  as  to  firmly  grasp  the  lo, 
The  case  was  tried  before  a  jnrv  which  rendered  a  verdict  i 
favor  of  the  plaintiffs  for  $5,000,  upon  which  judgment  w; 
entered.    The  case  is  here  upon  writ  of  error. 

Charles  L.  Heitman,  Frank  H.  Graves,  IVUl  G.  Graves,  an 
Albert  Allen,  for  plaintiff  in  error. 

F.  C.  Robertson  and  Fred  Miller,  for  defendants  in  error. 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Morrow,  Circuit  Judge  {after  stating  the  facts  as  above 
The  defendant  has  raised  in  this  court  the  question  as  to  the  dut 
which  the  defendant  owed  to  the  deceased.  It  is  contended  th; 
this  duty  was  limited  by  the  fact  the  deceased  was  not  an  eir 
ployee  of  the  defendant,  but  was  a  bare  licensee  or  trespa.'ije 
on  the  premises  where  defendant  was  engaged  in  loading  log! 
and  it  is  contended  in  this  behalf  that,  while  the  defendant  ma 
be  charged  with  having  invited  the  deceased  to  the  employment  c 
scaling  logs  for  the  Panhandle  Lumber  Company  as  the  logs  wer 
being  loaded  on  the  cars,  the  invitation  was  coupled  with  th 
instruction  that  the  work  of  scaling  the  logs  should  be  done  o 
the  cars :  that,  when  the  deceased  disregarded  these  instruction 
and  scaled  the  logs  on  the  ground,  he  was  no  longer  a  licersei 
but  a  trespasser  to  whom  the  defendant  owed  no  duty  beyon 
that  of  refraining  from  doing  him  a  willful  injury.  It  does  nc 
appear,  however,  that  this  instruction  was  insisted  upon  as 
condition  for  the  continuance  of  the  work.    The  evidence  show 
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ithstanding  the   instructions  or  warning  that  it  wa 

to  scale  on  the  ground  and  that  the  scaling  shouti 
1  the  cars,  both  scalers  (the  one  employed  by  the  de 

well  as  the  deceased)  continued  to  scale  on  the  groum 

time  of  the  accident.  This  evidence  tends  to  sho^ 
efendant  waived  the  instruction  for  which  there  wa 
eason,  as  there  was  testimony  tending  to  show  tha 
ere  loaded  flush  up  with  the  end  of  the  cars,  and  ther 
ace  for  the  scaler  to  stand  and  measure  the  ends  o 
iless  he  stood  on  the  drawbar  connecting  the  cars;  tha 
was  always  attached  to  the  train  as  they  loaded  movini 
and  forwards,  no  warnings  were  given,  and  the  scale 

to  fall  in  between  the  cars.  A  witness  on  behalf  o 
IT  who  was  employed  as  a  scaler  testified  that  he  wa 
'.  once  and  hurt,  and  he  refused  to  scale  on  the  car 
But,  aside  from  this  evidence,  was  the  c|uestion  o 
I  duty  of  the  defendant  to  the  deceased  an  issue  ii 

istion  does  not  appear  to  have  been  presented  to  thi 
iv.     The  complaint  charged  that  the  defendant  "negli 

carelessly  permitted  and  suffered  the  tongs  that  wer 

for  the  loading  of  said  sawlogs  to  become  dull,  worn 

repair,  so  that  the  same  would  not  readily  hook  inti 
iwlogs  which  were  then  and  there  being  loaded  iipoi 

the  defendant,  and  negligently  and  carelessly  attemptei 
nail  sawlog  with  said  tongs,  derrick,  and  cable  upoi 
lear  where  the  said  James  Wall  was  engaged  as  afore 

log  being  too  small  to  be  safely  handled  with  sail 
lefective  tongs  as  aforesaid ;  that  the  proper  manne 
g  sawlogs  was  to  chain  two  or  three  together,  bu 
dant  and  its  employees  negligently  and  carelessly  at 

load  said  small  log  with  said  old  defective  tongs  wel 
lat  the  same  could  not  be  safely  loaded  by  said  means  o 
,d,  when  the  same  had  been  lifted  from  the  ground  am 
ided  in  the  air.  the  same,  because  it  was  too  small  am 
were  dull,  defective,  and  out  of  repair,  slipped  fron 
and  fell  against  and  upon  the  said  James  Wall,  killin] 
itly."  * 

endant  in  its  answer  denied  the  allegations  of  negli 
carelessness  as  charged  in  the  complaint,  and  chargei 

was  guilty  of  contributory  negligence  in  carelessi; 
essarily  undertaking  and  engaging  in  scaling  logs  a 

and  beneath  where  the  said  logs  were  being  hoisted 
lace  was  a  dangerous  place,  and  well  known  hy  Wal 
ferous ;  and  that  he  had  been  forbidden  to  scale  log 
:e, 

Jose  of  the  testimony,  the  defendant  moved  the  cour 
:  the  jury  to  return  a  verdict  for  the  defendant  oi 
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the  ground  that  the  deceased  was  guilty  of  contributory  ne| 
gence  which  cause  the  injury;  that  he  continued  in  the  empli 
ment  in  which  he  was  engagad  at  the  place  he  was  engaged  w 
a  knowledge  of  the  dangers  and  assumed  the  risk  of  the  empk 
ment.  This  motion  was  denied.  No  issue  was  raised  in  i 
fendant's  answer,  and  no  suggestion  was  made  either  dun 
the  trial  or  in  the  motion  for  an  instructed  verdict  that  the  di 
which  the  defendant  owed  to  the  deceased  was  limited  by  i 
fact  that  he  was  not  an  employee  of  the  defendant,  but  was  a  b; 
licensee  or  trespasser.  The  court  instructed  the  jury  that  wV 
the  deceasd  was  not  employed  by  the  defendant,  yet,  in  a  me. 
ure,  the  same  rules  applied  to  him  as  though  he  had  been ;  tl 
the  work  of  the  two  companies  was  so  intimately  comming' 
that  the  deceased  was  practically  engaged  with  the  employees 
jth^  defendant.  To  this  instruction  no  objection  was  made 
exception  taken  by  the  defendant.  This  of  itself  was  sufficient 
eliminate  any  question  as  to  the  deceased  being  a  bare  licem 
or  trespasser.  The  further  instructions  of  the  conrt  clearly  ; 
dicated  that  the  first  question  to  be  determined  was  whether  t 
defendant  had  been  guilty  of  negligence.  If  that  question  w 
determined  against  the  defendant,  then  the  remaining  queslv 
was  whether  the  deceased  had  been  guilty  of  contributory  neg 
gence.  For  the  purpose  of  determining  these  questions,  t 
court  instructed  the  jury  that  the  defendant  was  required  to  fv 
nish  reasonably  safe  appliances  for  carrying  on  the  work  whi 
it  was  engaged  in.  This,  it  was  said  by  the  court,  had  often  be 
referred  to  as  the  rule  of  ordinary  care.  This  duty  the  court  ii 
ther  said  could  not  be  delegated  to  others  and  avoid  respon 
bility,  for  it  was  a  positive  duty  which  the  law  imposed.  It  d 
not  mean  that  the  defendant  was  an  insurer  of  the  safety  of  t 
decea.sed.  It  meant  that  the  defendant  was  under  obligation 
use  that  degree  of  skill,  care,  and  diligence  in  furnishing  sa 
appliances  that  reasonably  careful  and  prudent  persons  ordinari 
use.  If  it  failed  in  this  regard,  the  court  said  the  defendant  w 
guilty  of  negligence:  if  it  performed  this  duty,  then  its  respo 
sibility  ended,  and  it  was  not  accoimtable  for  the  results.  In  r 
ferring  to  the  question  of  contributory  negligence  charged  again 
the  deceajied,  the  court  said: 

"If  you  find  the  defendant  negligent,  it  does  not  necessari 
follow  that,  because  the  deceased  lost  his  life,  there  can  be  a  r 
covery  here.  It  sometimes  occurs  that  both  parties  are  negliger 
When  such  a  state  of  facts  is  presented,  the  inquiry  is  as  to  ll 
immediate,  proximate,  or  directly  moving  cause  of  the  accider 
•  *  *  Your  inquiry  therefore  should  be  as  to  how  this  injui 
was  brought  about — what  was  the  cause  of  it — was  it  the  d' 
fendant's  want  of  care  in  the  respects  charged  in  the  complain 
or  was  it  the  failure  of  the  deceased  to  take  precautions  for  h 
own  safety  which  reasonably  prudent  men  ordinarily  take?    R' 
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g  now  that  the  deceased  himself  was  under  the  same 
to  watch  out  for  his  own  safety  as  the  defendant  was 
DUt  for  it,  it  is  for  you  to  say  whether  the  negligence  of 
dant,  if  you  find  it  was  negligent,  was  the  proximate 
he  injury,  or  was  tlie  negligence  of  the  deceased  one  of 
nate  causes,  and  did  it  directlj  contribute  to  the  unfor- 
;ult?    If  the  evidence  shows  it  did,  there  can  be  no  re- 

iefendant  wished  to  rely  upon  any  supposed  limitation 
y  to  the  deceased  by  reason  of  the  fact  that  he  was  not 
al  employment  at  the  time  of  his  death,  but  was  a  tres- 
bare  licensee,  it  was  for  the  defendant  to  raise  that  is- 

answer,  as  the  burden  was  upon  the  defendant  to  es- 
at  fact.     Faihng  to  do  this,  it  was  not  an  issue  in  the 

the  evidence  justified  the  court  in  instructing  the  jury 
vork  of  the  company  employing  the  defendant  was  so 

commingled  with  the  work  of  the  defendant  that  the 
was  practically  engaged  with  the  employees  of  the  de- 
that  is  to  say,  the  duty  the  defendant  owed  to  the 
was  practically  the  same  it  owed  to  its  own  employees, 
was  to  furnish  reasonably  safe  appliances  for  carrying 
irk  in  which  it  was  engaged. 

not  wish  to  be  understood  as  intimating  that  a  different 
;ht  have  been  reached  had  the  defendant's  theory  of  its 
le  deceased  been  presented  as  an  issue  to  the  court  be- 
;  deceased  was  lawfully  upon  the  premises,  where  he 
,  on  business  with  the  defendant.  In  such  case  the  rule 
e  railway  company  is  chargeable  with  the  Exercise  of 
;are  towards  all  persons  who  may  lawfully  be  upon  the 
transacting  business  with  it.  In  Cooley  on  Torts  (3d 
1258,  1259,  the  rule  is  stated  as  follows:  When  one 
■  or  by  implication  invites  others  to    come    upon    his 

whether  for  business  or  for  any  other  purpose,  it  is 
:o  be  reasonably  sure  that  he  is  not  inviting  them  into 
id  to  that  end  he  must  exercise  ordinary  care  and  pru- 
ender  the  premises  reasonably  safe. for  the  visit."  This 
expressly  approved  by  the  Supreme  Court  of  the  United 
Bennett  v.  Railroad  Co.,  102  U.  S.  577,  580,  26  L.  Ed. 

present  case  was  submitted  to  the  jury  upon  the  theory 
efendant  was  chargeable  w'ith  ordinarv  care;  a  less  de- 
ire  would  not  have  been  required  had  the  deceased  been 
ier.  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S. 
23  L,  Ed.  356.  We  are  therefore  of  the  opinion  that 
ew  of  the  evidence  the  defendant  was  not  prejudiced 
eory  upon  which  the  case  was  tried  and  submitted  to 

was  evidence  tending  to  show  that  the  tongs  used  by 
dant  at  the  time  of  the  accident  were  dull  and  did  not 
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hook  into  the  log  that  was  being  lifted,  and  that,  because  1 
tongs  were  dull,  the  log  slipped  from  the  tongs,  and,  falling 
the  ground,  killed  Wall.  There  was  also  evidence  tending 
show  that  in  hoisting  small  saw-iogs  it  was  safer  to  chain  t 
or  three  together  rather  than  hoist  them  singly.  This  was  e 
dence  tending  to  show  that  the  dull  tongs  or  the  method  of  hoi 
ing  the  logs  singly  was  the  proximate  cause  of  the  injury,  a 
that  by  reason  of  the  defendant's  negligence  in  using  tongs 
that  condition  or  in  hoisting  the  logs  singly  it  was  liable  for  t 
consequences,  unless  the  deceased  was  guilty  of  contributory  ni 
ligence  with  respect  to  that  danger,  and  such  contributory  neg 
gene  was  the  proximate  cause  of  the  injury.  This  was  a  qni 
ticn  of  fact  for  the  jury  to  be  determined  under  appropriate  i 
structions.  The  defendant  requested  the  court  to  instruct  t 
jury : 

"That  if  the  jury  found  from  the  evidence  that  the  decease 
James  Wall,  in  scaling  logs  for  the  Panhandle  Lumber  Compa: 
voluntarily  put  himself  into  a  dangerous  place,  and  did  so  u 
necessarilv  when  there  was  another  place  where  he  could  lia 
performed  his  duty  which  was  safe,  then  I  instruct  you  that  t 
plaintiffs  cannot  recover,  and  you  should  return  a  verdict  for  t 
defendant." 

The  refusal  of  the  court  to  give  this  instruction  is  assigm 
as  error.  The  instruction  was  not  sufficient.  It  omitted  all  re 
rence  to  the  question  whether  the  defendant  was  guilty  of  ne 
ligence  in  permitting  the  tongs  to  become  dull  and  out  of  repa 
or  in  failing  to  use  the  bunching  chain  in  hoisting  small  logs. 

In  the  instruction  which  the  court  gave  the  jury  this  questi< 
was  properly  called  to  their  attention: 

"It  is  the  dutv  of  one  engaged  in  dangerous  wcjrk  to  adopt  th 
method  which  is  the  least  dangerous:  hence  under  some  phas' 
of  this  case  it  might  become  an  important  inquiry  on  your  pa 
as  to  which  was  the  less  dangerous — scaling  upon  the  cars  i 
upon  the  ground.  Again,  however  you  resolve  that  question, 
would  necessarily  be  important  to  find  whether  the  defendai 
through  the  defects, in  the  tongs  or  failure  to  use  the  bunchir 
chain  for  hoisting  logs,  was  guilty  of  negligence,  and.  if  so.  d 
the  deceased  in  performing  his  duties  observe  those  precautioi 
which  ordinarily  prudent  men  observe  to  guard  against  cons 
quences  which  might  naturally  be  expected  to  result?  If  the  dai 
ger  would  have  been  perfectly  apparent  to  a  reasonably  caref 
and  prudent  man,  and  the  deceased  could  by  the  use  of  ordinal 
care  himself  have  avoided  the  injurv  and  still  have  perform; 
his  duties,  then,  as  you  have  already  been  advised,  there  could  1 
no  recovery." 

There  was  unnuestionably  a  certain  amount  of  danger  in  tl 
work  in  which  the  deceased  was  engaged ;  but  there  was  ev 
dence  that,   superadded  to  this   danger,   was  the   danger  arisir 
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dull  tongs  used  by  the  defendant  in  hoisting  the  logs 
:he  cars  and  in  hoisting  the  logs  singly.'  Was  this  dan- 
ent  to  a  reasonably  careful  and  prudent  man?  This 
uestion  the  jury  was  called  upon  to  determine,  under 
tructions,  and  such  instructions  were  given, 
tinction  required  to  be  made  between  a  situation  that  is 
its  character  and  a  superadded  situation  that  is  charged 
proximate  cause  of  the  injury  has  been  stated  in  many 
in  none  more  clearly  than  bv  Lord  Chief  Justice  Cock- 
allagher  v.  Humphrey,  6  L.  ^.  (N.  S.)  684,  585,  a  case 

similar  to  the  present  one.  In  that  case  a  passageway 
idant's  premises  was  used  to  the  knowledge  of  the  de- 
y  the  plaintiff  and  others  to  pass  and  repass  and  use 
as  a  way  to  certain  wharves.  The  plaintiff  on  the  day 
accident  happened  was  on  his  way  through  the  passage 
ind  passed  under  a  crane  erected  on  the  defendant's 
ind  there  employed  in  lowering  barrels  of  sugar  from 
ise  belonging  to  the  defendant.  As  the  plaintiff  was 
c  crane,  a  chain  connected  with  the  crane  broke,  and  a 
sugar  fell  upon  him,  inflicting  the  injuries  with  respect 
the  action  was  brought  against  the  defendant  for  dam- 
ere  was  evidence  tending  to  show  that  the  crane  was 
^  operated  by  the  defendant.  It  was  contended  on  the 
le  defendant  that  the  passageway  was  the  defendant's 
operty  and  no  one  had  any  right  to  be  there  without 
js  or  implied  permission.  It  was  also  contended  that 
ing  of  heavy  goods  from  the  warehouse  by  cranes 
ifestly  dangerous  business,  and  persons  using  the 
upon  themselves  whatever  risks  might  be  incidental  to 
ess.  Chief  Justice  Cockburn  refused  to  determine  the 
F  the  defendant  upon  the  narrow  ground  raised  by  the 
chether  the  plaintiff  had  the  permission  of  the  defend- 
;s  along  the  way,  but  placed  the  decision  upon  the  an- 
he  broader  question  whether  the  evidence  of  defend- 
ligence  in  operating  the  crane  did  not  determine  his 
The  Lord  Chief  Justice  said: 

;  agree  that  a  person  who  merely  gives  permission  to 
repass  along  his  close  is  not  bound  to  do  more  than  al- 
njoyment  of  such  permissive  right  under  the  circum- 

which  the  way  exists;  that  he  is  not  bound,  for  in- 
the  way  passes  along  the  side  of  a  dangerous  ditch  or 
edge  of  a  precipice,  to  fence  off  the  ditch  or  precipice. 
ee  must  use  the  permission  as  the  thing  exists.  It  is  a 
juestion,  however,  where  the  negligence  on  the  part  of 
1  granting  the  permission  is  superadded.  It  cannot  be 
ng  granting  permission  to  use  a  way  subject  to  exist- 
rs.  he  is  to  be  allowed  to  do  any  further  act  to  endanger 

of  the  person  using  the  way.     The  plaintiff  took  the 
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permission  to  use  the  way  subject  to  a  certain  amount  of  r 
and  danger,  biif  the  case  assumes  a  different  aspect  when  the  m 
ligence  of  the  defendant — for  the  neghgence  of  his  servant? 
his — is  added  to  that  risk  and  danger.  The  way  in  question  \i 
a  private  one  leading  to  different  wharves  *  •  *  The  plaiiii 
is  passing  along  the  passage  by  permission  of  the  defendant,  ai 
though  he  could  only  enjoy  that  permission  under  certain  cr 
tingencies,  yet  when  injurv  arises  not  from  anv  of  those  cont 
gencies,  but  from  the  superadded  negligence  of  the  defends 
the  defendant  is  Hable  for  that  negligence  as  much  as  if  it  h 
been  upon  a  public  highway." 

The  refusal  of  the  court  to  give  a  second  instruction  in  t 
same  general  terms  as  the  one  just  referred  to  is  assigned  as  f 
ror.  We  think  the  instructions  given  by  the  court  stated  the  k 
applicable  to  the  evidence  in  the  case. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 


Southern  R.mlwav  Company,  Plff.  in  Err.,  v.  United  St.vtf 

(Argued  and  submitted  March  9  and  10,  1911.     Decided  October  3 
1911.) 

[3S  Sup.  Ci.  Rep.  2.] 

Commerce — Saftey-ApplUnce  Act — Car  Used  in  Intrastate  TraS 
— Cars  used  in  moving  intrastate  traffic  on  a  railway  which  is  a  higi 
way  of  interstate  commerce  are  comprehended  by  the  provisioi 
of  the  safety-appliance  act  ot  March  3,  189,1  (27  Stat,  at  L.  531,  cha 
196,  U.  S.  Comp.  Slat.  1901,  p.  3,174),  as  amended  by  the  act  < 
March  3,  1903  (33  Stat,  at  L.  943.  chap.  976,  U.  S.  Comp.  Stat.  Supi 
1909,  p.  1,143),  declaring,  inter  alia,  that  its  provisions  and  requin 
ments  shall  "apply  to  all  trains,  locomotives,  tenders,  cars,  an 
similar  vehicles  used  on  any  railroad  engaged  in  interstate  con 
merce,  and  in  the  territories  and  the  District  of  Columbia,  and  I 
all  other  locomotives,  tenders,  cars,  and  similar  vehicles  used  i 
connection   therewith." 

Commerce — Power  of  Congress — Safety  Appliances. — Congres 
had  the  power,  under  the  commerce  clause  of  the  Federal  Con 
stitution,  to  require,  as  it  did  in  the  safety-appUance  act  of  Marc' 
a,  1893,  as  amended  by  the  act  of  March  3.  1903,  that  all  locomo 
tives,  cars,  and  similar  vehicles  used  on  any  railway  engaged  in  in 
terslate  commerce,  shall  be  equipped  with  certain  designated  safei; 
appliances,  regardless  of  whether  such  vehicles  are  used  in  movini 
r   interstate   traffic. 


In  error  to  the  District  Court  of  the  United  States  for  the  Dis 
trict  of  Alabama  to  review  a  judgment  in  favor  of  the  govern 
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Comp.  Stat.  Supp.  1909,  p.  1143),  amended  the  earlier  one  a 
enlarged  its  scope  by  declaring,  inter  alia,  that  its  provisions  a 
requirements  should  "apply  to  all  trains,  locomotives,  tendt 
cars,  and  similar  vehicles  used  on  any  railroad  engaged  in  int 
state  commerce,  and  in  the  territories  and  the  District  of  ( 
lumbia,  and  to  all  other  locomotives,  tenders,  cars,  and  simi 
vehicles  used  in  connection  therewith."  Both  acts  contair 
some  minor  exceptions,  but  tbey  have  no  bearing  here. 

The  real  controversy  is  over  the  true  significance  of  the  woi 
"on  any  railroad  engaged"  in  the  first  clause  of  the  amendatt 
provision.  But  for  them  the  true  test  of  the  application  of  tl 
clause  to  a  locomotive,  car,  or  similar  vehicle  would  be,  as 
was  under  the  original  act,  the  use  of  the  vehicle  in  tnovJng 
terstate  traffic.  On  the  other  hand,  when  they  are  given  tb 
natural  signification,  as  presumptively  the\  should  be,  the  sec 
of  the  clause  is  such  that  the  true  test  of  its  application  is  t 
use  of  the  vehicle  on  a  railroad  which  is  a  highway  of  interst: 
commerce,  and  not  its  use  in  moving  interstate  trafllic.  And 
certain  is  this  that  we  think  there  would  bo  no  contention  to  t 
contrary  were  it  not  for  the  presence  in  the  amendatory  pro' 
sion  of  the  third  clause — "and  to  all  other  locomotives,  te 
ders.  cars,  and  similar  vehicles  used  in  connection  therewitii 
In  this  there  is  a  suggestion  that  what  precedes  does  not  cov 
the  entire  field;  but  at  most  it  is  only  a  suggestion,  and  gives  i 
warrant  for  disregarding  the  plain  words,  "on  any  railroad  e 
gaged"  in  the  first  clause.  True,  if  they  were  rejected,  the  t" 
clauses,  in  the  instance  of  a  train  composed  of  many  cars,  son 
moving  interstate  traffic  and  others  moving  intrastate  traffi 
would,  by  their  concurrent  operation,  bring  the  entire  tra. 
within  the  statute.  Rut  it  is  not  necessary  to  reject  them  to  a^ 
complish  this  result,  for  the  first  clause,  with  those  words  in  i 
does  even  more:  that  is  to  sav,  it  embraces  every  train  on  a  rai 
road  which  is  a  highway  of  interstate  commerce,  without  regat 
to  the  class  of  traffic  which  the  cars  are  moving.  The  tw 
clauses  are  in  no  wise  antagonistic,  but.  at  most,  only  redur 
dant :  and  we  perceive  no  reason  for  believing  that  Con£;ress  ir 
tended  that  less  than  full  effect  should  be  £;iven  to  the  m"' 
comprehensive  one,  but.  on  the  contrary,  good  reason  for  it 
lievinsr  otherwise.  .As  between  the  two  opposing  views,  one  r( 
jectins;  the  words  "on  anv  railroad  engaged"  in  the  first  claiisi 
and  the  other  treating  the  third  clause,  as  redundant,  the  latte 
is  to  be  preferred,  first,  because  it  is  in  accord  with  the  manife; 
purpose,  shown  throughout  the  amendatory  act,  to  enlarfre  th 
sco'^e  of  the  earlier  one  and  to  make  it  more  effective,  and,  ^'^ 
ond.  because  the  words  which  it  would  be  necessary  to  reiect  t' 
give  effect  to  the  other  view  were  not  originallv  in  the  ameiula 
torv  act,  but  were  inserted  in  it  by  way  of  amendment  while  i 
was  in  process  of  adoption   fCong,  Rec.  57th  Cong..  1st  Ses'^ 
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It  are  interdependent;  for  whatever  brings  delay  or  disaster 

le,  or  results  in  disabling  one  of  its  operatives,  is  calculated 
ipede  the  progress  and  imperil  the  safety  of  other  trai 
nd  so  the  absence  of  appropriate  safet.-  appliances  from  a 
irt  of  any  train  is  a  menace  not  only  to  that  train,  but 
hers. 

These  practical  considerations  make  it  plain,  as  we  think,  il 
e  questions  before  stated  must  be  answered  in  the  afBrmali^ 
Affirmed. 


LL'MiNUM  Company  of  America,  Plff.  in  Err.,  v.  Georgk  ] 
Ramsey, 

(Submitted  November  8.  1911.     Decided  December  11,    1911.) 

[33  Sup.  Ct.  Rep.  76.1 

Coiutitutioiul  Law — Equal  Protection  of  the  LawB^Abolisbii 
illow  Servant  Rule.^Abolishing  the  fellow  servant  rule  as  to  co 
rations  operating  railroads  within  the  state,  as  is  done  by  .^rl 
t  of  March  8,  1907,  does  not  deny  such  a  corporation  the  equi 
otection  of  the  laws  because  the  statute  does  not  apply  to  ind 
Jua!  employers. 

Constitutional  Law— Who  May  Assail  Validity  of  SUtute. — A  cor 
ration  operating  a  railroad  in  the  state  cannot  challenge  the  va 
ity  of  Ark.  act  of  March  8,  1907.  abolishing  the  fellow  servar 
le,  because  such  statute  may  make  an  unconstitutional  discrimi 
tion  between  individuals  and  corporations  engaged  in  mining,  bu 
I   operating   railroads. 

In  error  to  the  Supreme  Court  of  the  State  of  Arkansas  ti 

view  a  judgment  which  affirmed  a  judgment  of  the  Saline  Cir 

,it  Court,  upholding  a  state  statute  abolishing  the  fellow  serv 

it  rule.    Affirmed. 

See  same  case  below.  89  Ark.  522,  117  S.  W.  568. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Uriah  M.  Rose,  George  B.  Rose,  Wilsoti  E.  Heming- 
3_Y,  and  /.  P.  Loughborough,  for  plaintiff  in  error. 
Messrs.    Henry  Armistead,    T.  M.    Mebaffy,  and  J.    E.  fVU- 
mis,  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 
The  defendant  in  error  brought  this  action  against  the  plain- 
T  in  error  in  the  Saline  circuit  court  of  the  state  of  Arkansas 
recover  for  personal  injuries  alleged  to  have  been  received  bv 
m  while  in  the  employment  of  the  company,  which  main- 
ined  a  railroad  to  its  mines,  on  account  of  the  negligence  of  a 
How  servant. 
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tion  was  based  upon  a  statute  of  the  state  called  by  thi 
:lie  fellow  servant  law."  The  statute  makes  raiIroa< 
ons  operating  within  the  state,  and  every  company 
incorporated  or  not,  engaged  in  the  mining  of  coal 
I  respond  in  damages  for  injuries  or  death  sustained' 
i,  employees,  or  servants,  "resulting  from  a  carelesi 
of  duty  or  negligence  of  such  employer,"  or  "any  au 
agent,  servant,  or  employee  of  the  said  employer,"  ir 

manner  as  though  the  carelessness,  omission  of  duty 
;nce  was  that  of  the  employer. 

impany  assailed  the  constitutionality  of  the  statute  b} 
St  for  the  following  instruction,  which  was  refused  bj 
court.  "You  are  instructed  that  the  act  of  the  Icgisla^ 
roved  March  8th,  1907,  known  as  'the  fellow  servan' 
iroviding  it  shall  apply  to  all  corporations,  but  shall  noi 
individuals,  persons,  or  partnerships,  except  those  en^ 
the  operation  of  a  railroad  or  coal  mine,  denies  to  thii 
t  the  equal  protection  of  the  law,  and  is  in  violation  ol 
Amendment  to  the  Constitution  of  the  United  States.' 
was  a  verdict  for  the  plaintiff,  defendant  in  error  here 
ch  judgment  was  dulv  entered.  It  was  sustained  b) 
me  court  of  Arkansas,' 89  Ark.  522,  117  S.  W.  568. 
preme  court  sustained  the  action  of  the  trial  court  ir 
the  instruction,  on  the  authority  of  Ozan  Lumber  Co 
,  which  had  been  previously  decided,  and  which  is  re- 

87  Ark.  587,  113  S.  W.  796.  This  action  of  the  courl 
d  as  error,  and  is  the  Federal  question  relied  on. 
on  is  made  to  dismiss,  and,  alternately,  to  affirm,  re- 
,  on-  the  ground  that  there  is  no  Federal  question  ir 
court's  construction  of  the  statute,  and  that  if  there  bt 
lestion,  it  is  foreclosed  by  repeated  decisions  of  this 
1  support  of  the  motion  to  dismiss,  it  is  contended  thai 
court  decided  that  the  act  assailed  is  an  amendment  tc 
er  of  the  corporation  under  the  reserved  right  tc 
Iter,  or  repeal  the  charter,  and  of  this  the  corporatior 
mplain,  the  exertion  of  such  right  being  a  condition  ol 
ice. 

n  Lumber  Co.  v.  Biddle,  supra,  the  court  decided  thai 
■w  .servant  law"  was  an  amendment  to  the  charters  of 
ms.  made  under  the  right  reserved  in  the  Constitution 
ite  to  repeal,  alter,  or  amend  such  charters.  The  Ozar 
Company,  however,  was  a  domestic  corporation,  and 
[he  principle  of  the  decision  would  be  applicable  tc 
orporations.  as  plaintiff  in  error  in  the  case  at  bar  is. 
Pennsylvania  corporation,  depends  on  many  considera- 
I  involves  questions  not  local ;  so  we  pass  to  the  consid- 
f  the  merits. 

merits  the  case  is  in  a  very  narrow  compass  and  does 
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not  demand  much  discussion,  through  plaintiff  in  error  earnes 
presses  the  contention  that  the  statute  is  discriminatory  in  It 
it  applies  to  all  corporations,  does  not  ai>ply  to  individuals 
partnerships.  Whether  the  exact  distinction,  that  is,  the  distir 
tion  merely  between  corporations  and  partnerships  and  im 
vidiials,  is  competent  for  a  legislature  to  make,  under  its  pow 
of  classifying  objects,  we  are  not  called  upon  to  decide.  T 
distinction  made  by  the  statute  is  broarder.  The  distir 
tion  (among  others)  it  makes  is  between  railroads  oper; 
ing  in  the  state  and  individuals,  and  such  distinction  has  be 
maintained  bv  this  court  as  not  offending  the  Constituti 
of  the  United  States.  TuUis  v.  Lake  Erie  &  W.  R.  Co.,  175  V. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136;  Minnesota  Iron  Co. 
Kline.  199  U.  S.  593,  50  L.  ed.  322,  26  Sup.  Ct.  Rep.  159.  S 
also  Employers'  Liability  Cases,  (Howard  V-  Illinois  C.  R-  Co 
207  U.  S.  504,  52  L.  ed^  307,  28  Sup.  Ct.  Rep.  141.  and  El  Pa 
&  N.  E.  R.  Co.  V.  Gutierrez,  215  U.  S.  87.  54  L.  ed.  106,  30  Sii 
Ct.  Rep.  21. 

What  grievance  plaintiff  in  error  might  have  if  it  were  n 
operating  a  railroad,  we  are  not  called  upon  to  consider,  becau 
it  is  limited  in  its  complaint  to  the  effect  of  the  statute  on  it,  ai 
cannot  .appropriate  the  grievance  that  corporations  engaged 
mining,  but  not  operating  railroads,  may  have  on  account  i 
the  di.stinction  made  between  them  and  individuals. 

It  is  true  that  the  supreme  court  of  the  state,  following  Oz3 
Lumber  Co.  r.  Biddle,  supra,  decided  the  law  was  a  regulatic 
of  corjiorations.  and  applied  it  to  the  plaintiff  in  error  becau^ 
it  was  a  corporation,  not  distinguishing  it  as  one  operating  a  rai 
road.  It.  however,  may  be  so  distinguished  under  the  statut 
That  is,  the  statute  constitute.s  a  class  of  corporations  operatir 
railroads,  and  under  the  cases  we  have  cited  the  classificatio 
is  valid,  there  being  equality  within  the  class.  In  othei*  word 
not  onlv  the  plaintiff  in  error,  but  all  other  corporations  opera 
ing  railroads,  are  covered  bv  the  statute. 

We  think,  therefore,  that  the  statute  of  Arkansas  is  not  n 
pugnant  to  tiie  14th  Amendment,  and  the  judgment  is  affirmed. 
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there  is  no  likelihood  of  a  collision  resulting  from  his  actio 
then  he  is  not  negligent.  In  the  present  case  the  plaintiff,  afti 
he  reached  the  track,  drove  along  it  a  sufficient  distance  to  pass  1 
a  moving  truck,  and  to  turn  off  in  front  of  it  before  he  was  cc 
lided  with  by  the  trolley  car.  He  must  have  been  upon  the  trai 
some  little  time,  therefore,  before  the  accident  occurred,  at 
the  trolley  car,  if  it  was  running  at  a  rapid  rate  of  speed,  mu 
have  been  a  considerable  distance  behind  him  when  he  turnt 
upon  the  track.  In  such  a  situation  the  question  of  the  negligem 
of  the  plaintiff  in  driving  upon  the  track  was  clearly  for  the  jtir 
If  the  car  was  not  proceeding  rapidly,  and  was  close  at  hand  ; 
the  time  the  plaintiff  turned  on  the  track,  then  the  questio 
whether  the  plaintiff  was  negligent  in  turning  on  the  track  i 
front  of  a  slowly  moving  car  was  also,  we  think,  for  the  jur 
In  other  words,  on  the  case  submitted,  it  cannot  be  said  a^ 
matter  of  law,  that  the  act  of  the  plaintiff  in  driving  on  the  trac 
in  front  of  this  car,  even  if  he  had  previously  observed  its  ar 
proach,  was  negligent. 

The  judgment  under  review  will  be  affirmed. 

Leonard  J.  Tynan,  for  plaintiff  in  error. 
Harry  I'.  Osborne,  for  defendant  in  error. 

Per  Curiam.     The  judgment  imder  review  herein  should  bi 
affirmed',  for   the  reasons  expressed   in  the  above   memorandum 


Murphy  v.  Erie  R.  Co. 

(Court  of  Appeals  of  New  York,  May  30,  1911.) 

[95  N.  E.  Rep.  699.) 

Death — Damages — Evidence. — In  an  action  for  negligent  death, 
plaintiff  can  show  decedent's  age,  sex,  health,  and  general  intelli- 
gence, and  his  relation  to  the  next  of  kin  and  their  condition  in  life, 
as  bearing  upon  ihe  pecuniary  loss  suffered  by  those  for  whose  bene- 
fit the  suit  is  brought. 

Death — Damages — Evidence — In  an  action  for  negligent  death,  it 
was  error  to  admit  evidence  showing  the  number  of  next  of  kin's 
children,  and  services  and  expenditures  rendered  and  made  by  de- 
cedent for  the  benefit  of  the  children. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department. 

Action  by  Catherine  E.  Murphy,  as  administratrix  of  Emily 
J.  Warth,  against  the  Erie  Railroad  Company.  From  a  judgment 
of  the  Appellate  Division  (134  App.  Div.  992,  119  N.  Y.  Supp. 
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irming  a  judgment  for  pla 
and  new  trial  granted. 

bobbins,  for  appellant. 

IV.  Wiilard,  for  respondent. 

I,  J.  On  July -30,  1908,  Emi 
while  riding  in  a  wagon  upon 
vas  killed  in  a  collision  betw 
idant's  trains.  The  acciden 
at  the  place  where  the  defe 
here  were  gates  at  this  crossi 
avelers  upon  the  highway,  bu' 
:  they  were  not  lowered  at  th 
lis  is  the  usual  action  for  da 
ix  of  the  intestate.  The  ji 
the  plaintiff  for  $4,000.  Up 
the  judgment  entered  on  the 
t  was  united  in  holding  that, 
[  the  defendant  and  the  inte 

negligence,  the  evidence  wa 
There  was  a  division  of  o\ 
whether  the  trial  court  had 
bearing  upon  the  question 
tion  which  we  sha!!  discuss, 
.s  satisfied  us  that  the  evide 
ital  questions  of  negligence  a 
:he  submission  of  the  case  tc 
if's  intestate  at  the  time  of 
ige.  She  had  been  a  seamstr 
$400  and  $500  a  year.  Her 
r,  who  is  the  plaintiff,  and  a 
ate.  The  intestate  had  alw; 
iintiff  who  was  married.  U] 
aintiff,  the  fact  was  elicited 
one  who  had  died  in  infani 
■re  living;  the  eldest  being  tl 

counsel  objected  to  this  evid 
ter  taking  the  matter  under 
ifld  appear  that  the  intestat 

household  by  taking  care  of 
ngs  for  them  that  the  mothi 
would  be  admissible  as  tendin, 
aintiff  as  one  of  the  next  of 
exception  to  this  ruling.  Tl 
I  to  testify,  under  persistent 
ihat  the  intestate  had  been  a^ 
ren  when  the  plaintiff  had  b 
ren's  dresses,  that  she  bough 
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the  eldest,  and  that  she  had  bought  the  shoes  and  stockings 
alt  of  them.  It  was  also  shown  that  the  intestate  had  paid  to  ' 
plaintiff  for  her  board  $3.50  a  week,  that  she  had  given  hei 
Christmas  present  each  year,  as  she  did  to  the  half-brother,  a 
had  performed  some  other  small  services  for  plaintiff.  1 
verdict  to  the  jury  was  for  $4|000. 

[1]  The  Code  of  Civil  Procedure  provides  that  damages 
such  actions  as  this  are  exclusively  for  the  benefit  of  the  de 
dent's  husband  or  wife  and  next  of  kin  (section  1903),  and  tl 
are  to  be  a  fair  and  just  compensation  for  the  decedent's  de; 
to  the  person  or  persons  for  whose  benefit  the  action  is  brouj 
(section  190+).  Under  these  very  general  provisions  of  t 
statute  it  has  been  impossible  for  the  courts  to  formulate  a 
strict  or  definite  rules  for  the  guidance  of  juries  in  estimati 
damages,  and  they  have,  therefore,  given  the  law  a  broad  a 
liberal  construction.  Thus,  in  Ihl  v.  Fortv-Second  St.  &  G.  '. 
F.  R.  R.  Co.,  47  N.  Y.  317,  7  Am.  Rep.  450,  where  the  acti. 
was  for  the  benefit  of  the  parents  to  recover  for  the  death 
a  chiki  of  tender  years,  it  was  held  that  the  absence  of  proof 
special  pecuniary  damage  to  the  next  of  kin  resulting  from  t 
death  of  the  child  would  not  have  justified  the  court  in  nonsu 
ing  the  plaintiff,  or  in  directing  the  jury  to  find  only  nomir 
damages,  and  in  similar  cases  this  court  has  decided  that  the  su 
ute  does  not  limit  the  right  of  recovery  to  cases  in  which  the 
is  exact  proof  of  actual  pecimiarv  loss.  Oldiield  i'.  K.  V. 
Harlem  R.  R.  Co.,  14  N.  Y.  310;'O'Mara  v.  Hudson  River  ] 
R.  Co..  38  N,  Y.  445,  450,  98  Am.  Dec.  61.  It  is  always  prope 
and  sometimes  necessary,  to  make  proof  of  such  facts  as  tl 
age,  sex.  health,  and  general  intelligence  of  the  person  killed,  h 
.  relation  to  the  next  of  kin,  and  their  condition  in  life.  Hoiigi 
kirk  i:  President,  etc.,  D.  &  H.  C.  Co.,  92  K.  Y.  219.  44  Am.  Re 
370;  Lockwood  i-.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  ^2 
S26:  Meekin  v.  B.  H.  R.  R.  Co.,  164  N.  Y.  145,  152.  58  N'.  1 
50.  51  L.  R.  A.  235,  79  Am.  St.  Rep  635.  All  these  things  ha^ 
a  bearing  upon  the  question  of  pecuniary  loss  suffered  by  tho; 
for  whose  benefit  the  action  may  be  maintained,  and  these  ai 
the  decedent's  husband  or  wife  and  the  next  of  kin. 

[2]  In  the  case  at  bar  the  plaintiff  was  permitted  to  prove  tl 
number  of  her  children.  These  children  were  not  next  of  ki 
to  the  decedent.  This  evidence  was  supplemented  by  proof  c 
specific  services  and  expenditures  rendered  and  made  by  tl; 
decedent  for  the  benefit  of  these  children.  This  evidence  ws 
admitted  upon  the  theorv  that  it  tended  to  prove  the  pecuniar 
loss  which  was  sustained  by  the  plaintiff,  the  mother  of  the? 
children,  in  the  death  of  her  intestate.  That  is  a  theory,  how 
ever,  which  is  obviously  fallacious,  for  its  effect  is  to  place  befor 
the  jurv  extraneous  facts  calculated  to  excite  sympathy  and  indue 
a  verdict  ba.sed  on  elements  of  loss  not  contemplated  by  the  stal 
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reception  of  similar  evidence  was  condemned  bv  this 
,ipp  V.  Otis  Bros.  &  Co.,  161  N.  Y.  559,  56  N.  K  79, 

plaintiff,  who  sued  to  recover  for  the  death  of  his 
permitted  to  prove  the  circumstances  of  the  sisters, 
nephews,  and  nieces  of  the  decedent,  none  of  whom 
egal  interest  in  the  recovery.  In  Pennsylvania  Co. 
)2  L".  S.  451,  460,  26  L.  Ed.  141.  the  plaintiff  was  a 
lan,  who  brought  suit  to  recovei"  damages  for  injuries 
.  Upon  the  trial  he  was  permitted  to  give  evidence 
mber  and  ages  of  his  children.  The  judgment  was 
y  the  United  States  Supreme  Court  upon  this  ground 

in  condemning  that  evidence  that  court  said :  "The 
ibject  of  its  introduction  was  to  inform  the  jury  that 
ff  had  infant  children  dependent  upon  him  for  support, 
iquently,  that  his  injuries  involved  the  comfort  of  his 
["his  proof  *  *  *  was  well  calculated  to  arouse  the 
i  of  the  jury,  and  to  enchance  the  damages  beyond 
t  which  (he  law  permitted." 

not  suggest  that  the  verdict  in  this  case  is  excessive, 
hat  question  we  have  nothing  to  do.  It  is  our  duty, 
o  see  that  verdicts  in  this  class  of  cases,  whether  large 
are  supported  by  competent  evidence  relevant  to  the 
if  damages  prescribed  by  the  statute.     The  evidence 

the  services  and  expenditures  of  the  decedent  for  the 
f  the  plaintiff  was  incompetent,  and  it  may  have  been 

in  determining  the  amount  of  the  recover)'. 

therefore,  not  a  harmless  error,  and  for  that  reason 

ent  should  be  reversed,  and  a  new  trial  granted,  costs 

le  event. 

.  C.  J.,  and  Gr.^y,  Haight,  and  Collin,  JJ.,  concur. 

J.,  concurs  in  result,     Vann,  J.,  not  sitting. 

It  reversed,  etc. 
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St.  Joseph  Stockyards  Co.  v.  United  States  (three  cases 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  April  20,  1911.) 

[187  Fed.  Rep.  104.) 

Appeal  and  Error — Revicw^Special  Finding  Raises  SufBciency 
Sustain  th«  Judgment  without  Objection  or  Exception. — A  si>e 
finding  in  a  ease  in  the  Circuit  Court  in  which  a  jury  is  waived 
comes  a  part  of  Ihe  record,  like  a  special  verdict,  and  the  quest 
of  ils  sufliciency  to  sustain  the  judgment  arises,  without  contem; 
raneous  objection  or  exception,  and  no  bill  of  exceptions  is  requii 

Carriers — Live  Stock — Shipment — Twentjr-Eight  Hour  Lai 
"Knowingly  and  Willfully" — Effect  of — Facts — Conclusion — "Kni: 
ingly"— "Willfully."'— The  words  "knov^ingly  and  willfully,"  in  s 
tion  a  of  Ihe  28-hour  law  (Act  June  39,  1906,  c.  3594.  34  Stat.  I 
[U.  S.  Comp.  St.  Supp.  1907,  p.  918;  Supp.  1909,  p.  1178]),  descri 
an  essential  element  of  the  offense  on  account  of  which  the  pen 
ties   are   prescribed,   without   proof   of   which   they   cannot    be   recc 

A  stockyards  company,  which,  without  actual  knowledge  that  c; 
lie  have  been  contined  nearly  38  hours,  and  without  making  a 
effort  to  find  out  whether  they  have  been  or  not,  receives  from 
common  carrier,  and  with  diligence  hauls  a  few  miles  to  its  stoc 
yards,  and  there  unloads  them  for  rest,  food,  and  water,  when  the 
stockyards  are  nearer  to  the  place  of  the  receipt  of  the  cattle  th; 
any  other  place  where  they  could  be  unloaded,  fed.  and  watered, 
not  guilty  of  "knowingly  and  willfully"  confining  the  cattle  in  vi 
lation   of  the  38-hour  law. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tl 
Western  District  of  Missouri. 

Three  actions  by  the  United  States  against  the  St.  Josej 
Stockyards  Company.  Judgments  for  the  United  States  (1* 
Fed.  625),  and  defendant  brings  error.    Reversed. 

BrozLti  &■  Dolam,  for  plaintiff  in  error. 
Leslie  J.  Lyons,  U.  S.  Atty. 

Before  Sanborn  and  Adams,  Circuit  Judges,  and  \Vm.  1 
Monger.  District  Judge. 

Sanborn,  Circuit  Judge.  The  writs  of  error  in  these  case 
([uestion   three  judgments  each    for  a   penalty  of  $100,    for  tli 

■For  the  authorities  in  this  series  on  the  subject  of  the  apphci 
tion  of  the  federal  statute  requiring  cattle  to  be  unloaded  from  ea' 
to  be  fed  and  watered  once  every  twenty-eight  hours,  see  foot-not 
of  Cincinnati,  etc.,  R.  Co.  v.  Gregg  (Ky.).  11  R.  R.  R.  338,  34  Am.  i 
Eng.  R.  Cas.,  N.  S..  338. 
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C.  C.  A.  147.  151.  178  Fed.  19,  23.  a  stockyards  company  1 
received  from  a  railroad  company  cattle  that  had  been  confii 
in  transit  more  than  36  hours,  and  had  continued  their  confi 
ment  2  hours  and  5  minutes  longer,  while  it  hauled  them 
miles  to  its  stockyards,  where  it  unloaded,  fed,  and  watei 
them.  That  company,  however,  had  no  actual  knowledge,  \vl 
it  received  the  cattle,  that  they  had  been  confined  more  than 
hours,  there  was  no  place  where  the  cattle  could  have  been  i 
loaded,  or  could  have  received  rest,  food,  and  water,  as  near 
the  defendants  stockyards,  and  the  defendant  hauled  them 
those  stockyards  and  unloaded  them  with  due  diligence.  T 
court  held  that  it  was  not  guilty  of  a  violation  of  the  28-1k 
law,  and  affirmed  a  judgment  in  its  favor. 

In  view  of  these  decisions,  the  judgments  in  these  cases  c; 
not  stand.  The  pleadings  and  special  findings  of  the  court  d 
close  these  facts:  All  the  cattle. carried  in  these  cases  were  ct 
signed  to  St.  Joseph,  Mo.,  from  various  places  in  the  count 
and  were  brought  there  and  delivered  to  the  defendant  belo 
a  corporation  by  the  Chicago,  Burlington  &  Quincy  Raiiro 
Company,  after  all  of  them  had  been  continuously  confined  mr 
than  28  hours,  except  one  shipment,  which,  when  delivered,  h 
been  confined  27  hours  and  55  minutes.  The  defendant  own 
and  operated  stockyards  at  St.  Joseph,  in  Missouri,  switch  trad 
and  pens  and  yards  for  hauling,  unloading,  feeding,  and  watt 
ing  live  stock.  At  the  time  the  cattle  were  delivered  to  it  the 
was  no  other  place  where  rest,  food,  and  water  for  them  coi: 
be  procured  for  manv  hours.  Promptiv  and  with  due  ditigen 
upon  the  receipt  of  the  cattle  the  defendant  took  them  to  its  u 
loading  chutes  and  yards,  and  unloaded  all  of  them  for  re 
food,  and  water  within  2  hours  and  30  minutes  after  it  receiv 
them,  respectively.  It  had  no  acf.'al  knowledge  of  the  lennth 
time  thev  had  been  confined  in  the  cars  before  it  receive^!  ai 
imloaded  them,  and  it  did  not  make  any  effort  to  find  out  he 
long  they  had  been  confined.  The  court  below  made  no  findii 
in  either  of  the  cases  that  the  defendant  either  "knowingl; 
or  ■'willfully"  confined  any  of  these  cattle  beyond  the  28  hou 
fixed  by  the  statute,  and  it  made  no  finding  of  any  fact  tend!) 
to  sustain  such  a  conclusion  which  has  not  now  been  recite 
The  recited  facts  clearlv  fail  to  establish  that  conclusion.  Tl 
legal  presumption  is  tliat  men  obey  the  law,  and  the  burden 
prove  the  contrary  is  on  him  who  asserts  or  relies  upon  it.  Tl 
great  majority  of  shipments  of  cattle  are  carried  to  their  desi 
nations  within  the  times  prescribed  bv  the  statute  here  in  tjiie 
tion,  and  upon  that  fact,  and  upon  the  legal  presumption  ll' 
men  ordinarily  discharge  their  duties  and  comply  with  the  la' 
those  receiving  cattle  mav  lawfully  reb-,  in  the  absence  of  noiJi 
of  facts  indicating  the  contrary.  The  defendant,  without  know 
edge  or  notice  that  these  cattle  had  been  confined  in  violation  i 
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:ook  and  unloaded  them  at  a  time  and  place  and  in  a 
r'hich  most  speedily  ended  tiieir  confinement,  and  pro- 
m  with  rest,  food,  and  water,  and  thus,  so  far  as  lay 
/er,  obeyed  the  spirit  and  accompHshed  the  end  of  tiie 
iw.  It  would  be  a  travesty  of  justice  to  punish  it  for 
,  and  these  judgments  must  be  reversed,  and  the  cases 
cmanded  to  the  court  below,  with  instructions  to  ren- 
lents  for  the  defendant  on  the  special  findings  of  facts, 
ound  that  the  latter  fail  to  show  that  the  defendant 
lowingly"  or  "willfully"  confined  the  cattle  in  violation 
tute. 

nion  is  expressed  or  intimated  upon  the  questions  pre- 
other  objections  to  these  judgments,  because  the  ob- 
ready  considered  is  fatal. 


Traynham  v.  Charleston  &  W.  C.  Ry.  Co. 
Supreme  Court  of  South  Carolina.  July  8,  1911.)  i 

[71   S.   E.   Rep.  813.] 

ce — Interstate  Commerce — What  Is.* — A  shipment  from 
in  the  state  to  another  point  in  the  same  state  is  never- 
erstate  commerce  where  tJie  route  of  the  railroad  between 
points  lies  partly  within  the  boundaries  of  another  state. 
'ce  —  Interstate  Commerce  —  State  Regulation  —  Delays 
:  State. — The  statute  subjecting  railroads  to  penalties  for 
hipment  of  freight  within  the  state  is  not  a  burden  on  in- 
jmmerce,  though  railroads  are  liable  for  those  delays  in 
shipments  which  occur  wholly  within  the  state,  as  the 
tead  of  creating  a  burden,  aids  such  commerce  by  seeking 
performance  by  the  carrier  of  iis  duty  to  deliver  freight 
inable  diligence. 
.  J,,  dissenting. 

from  Common  Pleas  Circuit  Court  of  Laurens  County. 

by  Z.  R.  Traynham  against  the  Charleston  &  Western 
Railway  Company.  From  a  judgment  for  plaintiff,  de- 
ippeais.     Affirmed. 

'H,  Cooper  &  Babb,  for  appellant. 
&  Rickey,  for  respondent. 

C.  J.  We  do  not  think  the  statute  as  applied  to  a  de- 
Iv  within  the  state  is  obnoxious  to  the  interstate  com- 


.   Ry.  Co.   (Kan.),  37 
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merce  clause  of  the  federal  Constitution.  In  Hunter  i-:  R; 
way,  81  S.  C.  173,  62  S.  E.  13,  construing  this  statute  the  coi 
said:  "The  statute  cannot  have  operation  beyond  the  territt 
of  the  state  and  should  not  be  so  construed  as  to  interfere  si 
stantially  with  transportation  in  its  interstate  features.  P< 
sibly  in  case  of  a  transportation  beginning  and  ending  in  t 
state,  but  the  necessary  route  going  partly  in  another  state, 
would  not  materiallv  interfere  with  interstate  transportation 
commerce  to  penalize  for  delay  occurring  wholly  within  t! 
state,  but  such  is  not  the  case  at  bar  and  we  reserve  opinion 
that  point."  The  present  case  squarely  presents  the  point 
served  in  that  case. 

[1,  2]  It  is  conceded  that  the  transportation  in  this  case 
interstate  because  partly  in  another  state,  under  the  authoritv 
Hanley  v.  Kansas  City  Ry.,  187  U.  S.  617,  23  Sup.  Ct.  214. 
L.  Ed,  333,  and  that  state  legislation  cannot  be  allowed  to  opt 
ate  so  as  to  materially  affect  or  burden  such  transportatic 
The  real  question  then  is  whether  the  legislation  in  question  co 
strued  with  reference  to  a  delay  wholly  within  the  State  is  ai 
substantial  burden  on  interstate  commerce.  The  Hanley  Ca: 
supra,  related  to  the  right  of  a  railroad  commission  to  fix  a  ra 
of  transportation  on  a  shipment  between  two  points  in  a  sta 
where  a  large  part  of  the  route  was  outside  the  state.  The  en 
of  the  case  was  the  fixing  of  a  rate  of  transportation  which  i 
necessity  directly  operated  upon  such  portion  of  the  transport 
tion  as  was  outside  of  the  state,  and  this  distinguished  the  ca' 
from  Lehigh  Valley  Ry.  Co.  v.  Pennsylvania,  145  U.  S.  192,  1 
Sup.  Ct.  806,  36  L.  Ed.  672.  where  a  state  tax  upon  gross  r 
ceipts  for  the  proportion  of  transportation  within  the  state  w; 
held  not  to  interfere  with  interstate  commerce  as  applied  to 
railroad  doing  interstate  business. 

That  the  statute  is  within  the  valid  exercise  of  the  polii 
power  of  the  state  and  not  a  burden  on  interstate  commerce  f 
applied  to  the  penalizing  of  a  delay  occurring  wholly  within  tli 
state  is  shown  bv  the  principle  declared  in  Western  Union  Te 
Co.  V.  James.  162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  110: 
Western  Union  Tel.  Co.  v.  Commercial  Mill  Co.,  218  U,  S.  40 
31  Sup.  Ct.  59.  54  L.  Ed.  1088;  Atlantic  Coast  Line  Railroa 
Co.  r.  Mazurskv.  216  U.  S.  122,  30  Pnp.  Ct.  378,  54  L.  Ed.  411 
Western  Union  Tel.  Co.  v.  Crovo,  220  U.  S.  364.  31  Sup.  d 
400,  55  L.  Ed.  — ,  The  last-mentioned  case,  which  was  decide 
in  April,  1911,  held  that  a  statute  of  Virginia  which  imposed 
penalty  upon  telegraph  companies  for  failure  to  transmit  withi: 
the  state  as  promptly  as  practicable  a  message  received  in  th 
state  for  transmission  to  a  nerson  in  another  state  is  a  valid  ex 
ercise  of  police  power,  in  the  absence  of  legislation  by  Congres 
on  the  subject. 

The    statute  in    question    operates    wholly    within    the    stat« 
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D  attempt  to  interfere  with  interstate  coi 
;n  upon  such  commerce,  but  aids  it,  in  ; 
)rmance  by  the  carrier  within  this  statt 
ic  to  deliver  freight  with  reasonable  dilij 
idgment  of  the  circuit  court  is  affirmed. 
>  and  Hydrick,  JJ., 


Denver  City  Tramway  Co.  v.  Brum 
(Supreme  Court  of  Colorado,  July  3,  19 
{116  Pac.  Rep.  1091.] 
:e — "Res  Gestae." — Res  gests  is  matter  inci 
explanatory  of  it,  including  acts  and  word» 
erewith  as  to  constitute  a  part  of  it,  and 
vhich  the  main  fact  may  not  be  properly 
ns  which  are  the  natural  outgrowth  of  th 
ough  not  precisely  concurrent  in  point  t 
IS  a  part  of  the  res  geslK  where  they  ar 
lus,  and  so  nearly  contemporaneous  with 
esence  of  the  transaction  which  they  illust 
:e — Declarations  Admissible  as  a  Part  of  B 
ns  of  a  street  car  conductor,  made  while 
irown  from  the  car  while  alighting,  that 
that  the  motorman  started  the  car  witt 
;  as  a  part  of  the  res  gestx  though  mad' 
ry,  of   the   passenger   as    to   why   the   cond 

Instmctions — Refusal  to  Give  Instructions 
iven. — Where  the  court  charged  that  ihe  ji 
/eight   of  the  evidence,   should   consider   thi 

and  their  interest  in  the  result,  and  shou 
rejudice.  the  refusal  to  charge   that  the  jui 

evidence  must  consider  that  she  was  the 
erested  in  the  result,  was  not  erroneous 
ered  by  the  instruction  given. 
Instructions — Sufficiency. — Where  the  in; 
rrectly  state  the  law  of  the  case  and  treat  1 
ted  party  may  not  complain  of  any  part  of 

and  Error— Verdict — Conclusiveness. — A 
i'idence  will  not  be  disturbed  on  appeal. 

le  authorities  in  this  series  on  the  questii 
;r's  duty  to  assist  a  passenger  to  board,  i 
street  car,  see  first  foot-note  of  Louisvillt 
),  38  R.  R,  R.  565.  61  Am.  &  Eng,  R.  Cas. 
:  of  Feldman  v.  Detroit  United  Ry.  (Mic 
ra.  &  Eng.  R.  Cas.,  N.  S.,  685. 
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Appeal  from  District  Court,  City  and  County  of  Denv 
Samuel  L.  Carpenter,  Judge. 

Action  by  Mahala  A.  Brumley  against  the  Denver  City  Tra 
way  Company.  From  a  judgment  for  plaintiff,  defendant  ; 
peals.     Affirmed. 

Gerald  Hughes  and  Hozi'ard  S.  Robertson,  for  appellant. 
Thomas  B.  Stuart  and  Charles  A.  Murray,  for  appellee. 

Bailev,  J.  Plaintiff's  complaint  alleged  in  substance  th 
while  attempting  to  alight  from  one  of  defendant's  cars,  at  1 
intersection  of  Fifteenth  street  and  Cleveland  place,  after  I 
car  had  been  brought  to  a  stop,  but  before  she  had  an  oppor 
nity  to  completely  get  off,  the  car  was  negligently  and  careles 
put  in  motion  and  moved  forward,  and  by  reason  thereof  s 
was  thrown  to  the  pavement,  and  the  bones  of  her  left  ar 
wrist  and  hand  fractured  and  broken  in  two  or  more  places,  I 
left  shoitlder  sprained,  bruised  and  disabled,  her  back  and  hi 
bruised  and  wounded  and  her  nervous  system  greatly  shocki 
To  reimburse  her  for  the  damage  thus  sustained  she  prav 
judgment  in  the  sum  of  $10,000. 

The  defendant  for  answer  denied  these  allegations  and  set  ■ 
the  defense  of  contributory  negligence,  alleging  that  the  plaint 
attempted  to  alight  from  the  car  before  the  same  came  to  a  stc 
and  before  it  was  in  the  act  of  even  slowing  up,  and  also  that 
alighting  from  the  car  she  stepped  off  with  her  face  to  the  ref 
The  plaintiff  had  judgment  for  $1,520,  and  the  defendant  brin 
the  case  here  to  review  that  judgment  on  appeal. 

The  first  error  assigned  goes  to  the  admission  by  the  coui 
as  is  alleged,  of  improper  evidence  on  behalf  of  plaintiff  and  tl 
rejection  of  proper  evidence  offered  by  defendant. 

The  main  contention  under  this  head  is  that  the  court  pe 
mitted  the  plaintiff,  in  order  to  sustain  the  allegations  of  h 
complaint,  to  testify  as  follows : 

"Q.  Well,  now,  what  if  anything  further  was  said  by  tl 
conductor  in  that  immediate  connection? 

"A.  When  he  got  me  on  my  feet  and  he  was  still  holdn 
onto  nie,  I  said,  'Oh,  conductor,  why  did  you  throw  me?'  at 
he  let  go  of  me  then  and  turned  and  said  to  some  of  these  m( 
standing  there  and  he  said,  'I  have  been  on  the  road  so  mar 
years  and  this  is  my  third  accident'  and  he  said,  'Two  of  the 
have  occurred  since  noon  today'  but  he  says,  'This  one  wasr 
my  fault,  the  motorman  started  the  car  without  a  signal.' 

"Q.  State  how  soon  after  you  were  thrown  on  the  pavemei 
did  this  conductor  make  this  remark  which  you  have  last  stater 

"A.  Well,  it  was  within  the  time  I  have  been  telling  you; 
think  it  couldn't  have  been  over  two  minutes  after  I  was  throw 
from  the  car  when  he  said  it." 
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part  of  the  transaction  itself,  and  is  included  in  the  surrou 
ng  circumstances,  which  may  always  be  given  in  evidence 
lie  jury  with  the  principal  fact.  There  must  be  a  main  or  p 
ipal  fact  or  transaction,  and  only  such  declarations  are  adi 
ib!e  as  grow  out  of  the  principal  transaction,  illustrate  its  cl 
cter,  are  contemporary  with  it,  and  derive  some  degree 
redit  from  it." 

In  Rockwell  v.  Taylor,  41  Conn.  55,  the  rule  was  laid  dc 
hus: 

"To  make  declarations  admissible  on  this  ground,  they  n' 
lOt  have  been  mere  narratives  of  past  occurrences,  but  m 
lave  been  made  at  the  time  of  the  act  done,  which  they  are  s 
osed  to  characterize,  and  have  been  well  calculated  to  vni 
he  nature  and  quality  of  the  acts  they  were  intended  to 
Iain  and  to  so  harmonize  with  them  as  to  constitute  a  sir 
ransaction." 

In  Tilson  v.  Terwilljger,  56  N.  Y.  27S,  Judge  Folger  I 
own  the  rule  as  to  res  gestae  declarations  in  this  manner : 

"To  be  a  part  of  the  res  gestas  they  must  be  made  at  the  ti 
if  the  act  done,  which  they  are  supposed  to  characterize;  tf 
mist  be  calculated  to  unfold  the  nature  and  quality  of  the  fa 
fhich  they  are  intended  to  explain;  they  must  so  harmon 
fith  those  facts  as  to  form  one  transaction." 

In  Missouri  Pacific  Ry.  Co.  v.  Baier,  37  Neb.  245,  55  X.  ' 
16.  it  is  said: 

"The  consensus  of  the  authorities  seem  to  be,  that  a  declai 
ion  to  be  a  part  of  the  res  gestae  need  not  be  coincident  in  po 
f  time  with  the  main  fact  proved.  It  is  enough  that  the  two  ; 
o  clearlv  connected  that  the  declaration  can.  in  the  ordina 
ourse  of  affairs,  be  said  to  be  a  spontaneous  explanation  of  t 
eal  cause.  The  declaration  is  then  a  verbal  act,  and  may  w 
e  said  to  be  a  part  of  the  main  fact  or  transaction." 

New  York  &  Colo.  M".  S.  &  Co.  r.  Rogers,  11  Colo.  6,  16  P; 
19,  7  Am.  St.  Rep.  198,  is  a  case  where  the  declarations  of  t 
efendant's  foreman,  made  some  30  or  60  minutes  after  (he  a 
ident,  as  to  the  unsafe  condition  of  a  certain  appliance,  we 
eld  competent.  The  court,  speaking  through  Mr.  Justice  Heli 
aid: 

"The  foreman  was  defendant's  agent  in  charge  of  the  mir 
nd  was  upon  the  ground  when  the  plaintiff  was  injured.  ^ 
roceeded  at  once  to  the  shaft,  and  directed  the  employees 
X  the  appliance  in  question.  His  remark  was  recalled  forth  1 
lie  accident,  and  was  uttered  while  giving  instructions  "'i 
eference  to  that  which  plaintiff  claims  was  its  cause.  *  * 
'he  declaration  in  question  was  not  an  idle  statement,  wliol 
isconnected  from  the  principal  fact.  It  tended  to  throw  lie 
pon  the  circumstances  attending  the  injury,  including  the  cau 
lereof,  and  to  illustrate  its  character.    We  shall  hold  that  tlie 
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buse  of  the  'sound  discri 
it  as  part  of  the  res  ges 
i  R.  G.  R.  R.  Co.  V.  Sfx 
same  line  of  reasoning 
If-serving,  and  made  sei 
I  admissible  as  illustratii 
;  place  of  the  accident, 
"part  of  the  immediate 
ict ;  and  not  produced  b 

inion  in  Pueblo  Buildtr 
ac.  608,  although  strong] 
thority  for  the  exclusioi 
tion  and  analysis,  seen 
its  admission.  In  that  c; 
jeneral  doctrine  applicj 
IS :  The  declaration  offe 
raneous  with  the  princ 
lus  outgrowth.  It  must 
of  the  party  white  the 
full  possession  of  his  n 
nent  and  the  fact  must  t 
preter  of  the  other.  Th 
f  immediate  cause  and  e 
.,  it  does  not  matter  tha 
tetween  them.  Notwiths 
ation  of  the  other,  and 

re  perfect,  complete  or  ; 
fore  us  can  be  given  th 
zA  from  that  opiniqn,  in 
s  case  no  connection  whi 
ild  from  the  elevator  am 
.  If,  when  the  child  fel 
elevator  to  the  basement, 
w  exclamation  he  might 
f  her  body,  and  realizing 
;rhaps   be  considered  as 

competent." 

case  of  Trumbull,  Recei 
'ac.  684.  a  suit  for  dama 
n  the  closing  door  of  a  CE 
le  directly  after  the  acci 
;  door  has  done  to  this 
:  to  the  plaintiff.  "Tun 
,"   were  both  held   adm 

Company  v.  Klein,  suj 
ws  outcome  of  the  prii 
m  sac  tion. 
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[2]  If  the  declarations  and  statements  of  the  condiicio; 
the  case  at  bar  were  not  the  natural  and  spontaneous  outcotri' 
the  main  or  principal  fact,  forming  a  material  part  of  it. 
competent  as  original  evidence  in  the  nature  of  res  gestic,  I 
there  can  be  no  such  thing.  They  were  made  at  the  very  ti 
and  in  the  very  presence,  of  the  accident,  while  the  conductor 
still  in  the  discharge  of  his  duties  in  that  behalf,  lending  ai< 
the  victim  of  the  unfortunate  happening.  They  grew  dire 
out  of  and  supplemented  the  main  fact;  indeed,  they  were 
legitimate  offspring  of  it,  part  and  parcel  of  the  transaci 
itself.  They  were  clearly  verbal  acts,  serving  to  illustrate, 
plain  and  inteq>ret  the  transaction.  The  situation  under  wl 
they  made  excludes  the  idea  of  design  or  deliberation  and  stai 
them  with  the  insignia  of  truth.  Under  practically  all  of 
authorities,  declarations  and  statements  of  this  sort,  made  un 
such  circumstances  and  conditions,  are  admissible  in  evider 
The  fact  that  they  may  have  been  brought  forth  by  an  exclar 
tion  on  the  part  of  the  plaintil?,  renders  them  none  the  1 
voluntary,  natural  and  spontaneous,  and  they  are  therefore  ni 
the  less  admissible  because  of  that  fact. 

Under  the  head  of  improper  evidence  admitted  and  pro] 
evidence  excluded  there  are  no  other  matters  urged  which  ; 
regarded  as  being  sufficiently  important  to  require  discussion 

[3]  The  defendant  requested  the  court  to  give  instruction  ^ 
9,  as  follows: 

"The  court  instructs  the  jury  that  in  Colorado,  by  statute,  i 
plaintiff  is  allowed  to  testify  in  her  behalf,  but  in  consideri 
her  evidence  you  are  to  bear  in  mind  the  fact  that  she  is  t 
plaintiff  and  directly  interested  in  the  result  of  the  action.'" 

The  court  declined  to  do  so.  Of  this  refusal  complaint 
made  by  the  defendafit.  It  is  unnecessary  to  consider  or  p: 
upon  the  question  whether  such  refusal  would  have  been  err 
had  no  other  equivalent  instruction  been  given,  but  as  this  poi 
was  clearly  covered  by  what  the  court  said,  first,  in  instructii 
No.  5,  wherein  it  advised  the  jury  that  the  weight  of  eviden 
was.  among  other  things,  to  be  determined  by  the  motives  ' 
the  witnesses  in  testifying,  as  shown  upon  the  stand,  and  by  th( 
interest,  if  any,  in  the  result  of  the  suit,  and  again,  in  instri' 
tion  No.  13.  upon  the  credibility  of  witnesses,  wherein  the  j" 
among  other  things,  were  told  to  take  into  consideration  the  bJ. 
of  the  witnesses,  their  prejudice  or  interest,  if  any  had  been  show 
in  determining  their  credibility  and  the  weight  to  be  given  the 
testimony,  this  instruction  was  properly  refused.  No  one  douh 
that  the  jur\-  knew  that  the  plaintiff  was  the  plaintiff  and  ali 
exactly  what  interest  she  had  in  the  suit,  and  they  were  h\l 
instructed  to  consider  such  interest,  that  is,  the  interest  of  a 
witnesses,  in  determining  the  weight  and  credibility  to  be  give 
their  respective  testimony.    It  could  have  added  nothing  whatev< 
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Cluthe  et  al.  v.  Evansville,  Mt.  C.  &  N.  Ry.  Co. 

(Supreme  Court   of   Indiana.  June  S2,   1911.) 
(95    N.    E.    Rep.    543.] 

Railroads — Corporate  Existence — Forfeiture  of  Charter^Collati 
Proceedings.*— Burns'  Ann.  St.  1908,  g  5318,  provides  that,  if  ; 
railroad  corporation  authorized  to  condemn  land  shall  not,  wit 
three  years  after  its  incorporation,  hegin  the  construction  of 
road  and  expend  thereon  5  per  cent,  of  the  amount  of  its  cap 
and  tinish  the  road  and  put  it  in  full  operation  in  10  years  thereafi 
its  act  of  incorporation  shall  he  void.  Held,  that  such  act  is  ; 
self-executing,  hut  that  forfeiture  can  only  arise  from  a  judicial  s. 
tence  at  the  instance  of  the  state  in  a  direct  proceeding,  and  c. 
not  be  taken  advantage  of  or  enforced  in  a  collateral  proceeding 
condemn   land  for  a  Hglit  of  way. 

Appeal  from  Supreme  Court,  Vanderburgh  County;  .Al« 
ander  Gilchrist,  Judge. 

Condemnation  proceedings  bv  the  Evansville.  Mt.  Carme! 
Northern  Railway  Company  against  William  B.  Cluthe  and  othe 
From  an  order  overruling  a  demurrer  to  objections  interpost 
objectors  appeal.     Affirmed. 

M^itliam  Reister  and  Harry  C.  Dodson,  for  appellants. 
Frank  Littleton,   IValker  &  IValker,  and  Duncan  C.  Ck'ci 
for  appellee. 

MvEKS,  J.  Appellee,  an  alleged  corporation  of  the  state 
Indiana,  instituted  an  action  to  condemn  certain  described  Ian 
for  its  uses  as  a  steam  railway,  under  the  eminent  domain  a 
of  1905  (Burns  1908.  §  929  et  seq.).  Appellants  filed  objectior 
five  in  number,  but  have  presented  here  only  the  fifth,  which 
as  follows:  "That  the  plaintiff  has  no  right  to  exercise  tl 
^  power  of  eminent  domain  for  the  use  sought,  for  the  reaj( 
that  articles  of  incorporation,  by  and  through  which  plainti 
incorporated  under  the  laws  of  this  state,  were  filed  in  the  offi' 
of  the  Secretary  of  State,  in  the  state  of  Indiana,  on  the  1st  d; 
of  August,  1906,  and  that  the  plaintifT  did  not  within  three  yea 
after  its  incorporation  begin  the  construction  of  its  road,  ar 
expend  thereon  5  per  cent,  of  the  amount  of  its  capital,  and  ther 
fore  its  act  of  incorporation  is  void."  A  demurrer  was  sustaim 
as  to  each  ground  of  objection,  and  appellants  appeal. 

Their  appeal  is  grounded  upon  section  5318,  Burns  1908,  ( 
the  general  railroad  act.  reading  as  follows:  "If  any  such  co 
poration  shall  not,  within  three  years  after  its  incorporation,  begi 

,  N.  S..  628:  Eel  River  R.  C 
9.,  N.  S,,  595. 
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ciared  in  a  direct  proceeding  at  the  instance  of  the  state,  canii 
be  taken  advantage  of  or  preferred  in  a  collateral  proceecJii 
Smith  z:  Cleveland,  etc.,  Co.,  170  Ind.  382,  81  N.  E.  501 ;  Dotv 
Patterson.  155  Ind.  60,  56  \.  E.  668;  Williams  v.  Citizens'  R 
130  Ind.  71,  75,  29  N.  E.  408,  15  L.  R.  A.  64,  30  Am.  St.  Re 
201;  Cincinnati  Co.  v.  Clifford,  113  Ind.  460,  15  X.  E.  52 
Western  Plank  Road  Co.  v.  Central,  etc..  Co,.  116  Ind.  229. 
N.  E.  14:  I^gan  v.  N'ernon,  etc.,  Co..  90  Ind.  552,  and  cases  cite 
Xorth  V.  State,  107  Ind.  356,  8  X.  E.  159:  Barren  Creek  Co. 
Beck,  99  Ind.  247;  Jussen  v.  Board.  95  Ind.  567;  Baker  z:  Xe 
73  Ind,  68;  Danville,  etc.,  Co.  v.  State,  16  Ind.  456. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the   o 
jection,  and  the  judgment  is  affirmed. 


Finger  v.  Wichita  R.  &  Light  Co, 

(Supreme    Court    of    Kansas,   June    10,    1011.) 

[lie  Pac.   Rep.  366.] 

Carriers — Injury    to    PaBsenger — Contributory    Negligence." — It 

not    contributory    negligence   per   se    for   a   passenger   to   attempt 
alight    from   a   street    car   practically    stopped   at   the   usual    stoppii 
place  at  a  street  crossing.     Whether   it  was  negligence  for  a    pa 
senger   to  do   so   in   this  instance   was   a   question   for  the  jury    opt 
all  the  evidence, 

(Syllabus  by   the  Court.) 

Appeal  from  District  Court,  Sedgwick  County. 

Action  by  W.  P.  Finger  against  the  Wichita  Railroad  &  Ligl 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  .\ 
firmed. 

The  railway  company  appeals  from  a  judgment  against  it  ft 
damages  for  personal  injuries  to  a  passenger.  The  negligent 
complained  of  was  a  sudden  starting  forward  of  the  car  wlii 
the  appellee  was  alighting,  and  before  he  bad  a  reasonable  tiir 
to  do  so,  causing  him  to  fall.  The  appellee  entered  a  west-boiiu 
car,  and  notified  the  conductor  that  he  wished  to  leave  it  at  Oa 
street.  He  testified  that  after  proceeding  some  distance  th 
conductor  said,  "This  is  Oak  street.  This  is  the  place  you  g* 
off."  and  motioned  to  him  to  go  out ;  that  the  car  was  then  slow 

'For  the  authorities  in  this  series  on  the  question  whether  it  i 
contributory  negligence  to  alight  from  a  moving  street  car,  se 
last  foot-note  of  Birmingham  Ry„  elc,  Co,  v.  Girod  (Ala.).  36  F 
R,  R,  727,  59  .Am,  &  Eng.  R,  Cas„  N,  S.,  727:  first  foot-note  c 
Sandlin  v.  Lexington  Ry,  Co,  <Ky,),  .^0  R.  R,  R,  498,  53  Am.  i 
Eng,  R,  Cas,,  N,  S.,  498. 
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ind  he  walked  lo  the  platform;  that,  after  the  car  had 
ly  stopped  and  just  as  his  foot  touched  the  step  and  with 
i  holding  his  grips  and  the  other  hand  upon  the  guard 
anchion.  the  car  started  suddenly  with  a  jerk  ahead  that 
im  to  fall  to  the  ground  and  be  injured.  The  conductor 
that  the  appellee  informed  him  of  his  wish  to  leave  the 
ak  street,  and  that,  after  crossing  the  street  next  east  of 
called,  "Oak  street,"  and  gave  the  motorman  the  bell  for 
;  that  just  then  while  his  attention  was  directed  to  another 
:r  the  appellee  left  the  car  60  or  80  feet  from  the  west 
he  street,  that  when  the  call  of  Oak  street  was  given  the 
motioned  lo  him,  whereupon  he  (the  conductor),  to  use 

language."  thought  it  was  all  right  *  *  *  to  say  this  is 
;et.  *  •  •  He  looked  right  at  me.  and  I  nodded  my  head 
im  it  was  the  place  to  get  off."  The  conductor  also  testi- 
:  the  car  commenced  to  slow  down  when  the  signal  was 
the  motorman  and  came  to  a  full  stop  at  the  proper  place 
i^est  side  of  the  street;  and  that  there  was  no  increase  of 
fter  the  car  commenced  to  slow  down  until  it  stopped. 
er  to  special  questions,  the  jury  found  that  the  car  had 
lly   stopped  when  the  appellee  got  off;  that  he  did  not 

before  it  reached  the  proper  place;  that  there  was  a 
lurch  or  jerk  of  the  car  which  threw  him  off;  that  he 

negligent  in  attempting  to  get  off  as  he  did ;  that  the  con- 
who  was  then  inside  the  car,  knew  when  he  started  to 
but  did  not  instruct  him  to  get  out  upon  the  platform  as 
approached  Oak  street,  or  to  get  down  upon  the  steps. 
ompany  appeals  from  a  judgment  upon  the  general  verdict 
it.  and  assigns  error  in  ruling  upon  the  demurrer  to  the 
; ;  in  the  instructions ;  in  overruling  its  motion  for  judg- 
1  the  special  finding;  and  denying  its  motion  to  set  aside 
diet  and  for  a  new  trial. 

Harris  and  f.  Harris,  for  appellant. 

ton  &  Brooks  and  Fred  K.  Hammers,  for  appellee. 

ON,  J.  (after  stating  the  facts  as  above).  Among  other 
he  court  instructed  the  jury  that:  "The  burden  is  upon 
ntiff  to  prove  by  the  greater  weight  of  the  evidence,  first, 
gave  a  signal,  or  told  the  conductor  at  what  street  he 
to  get  off;  second,  that  the  car  slowed  down  to  stop  at 
t  side  of  Oak  street,  and  that  the  plaintiff  then  went  upon 
k  platform,  and  stepped  down  on  the  step,  preparatory  to 
off,  and  that  thereafter,  and  before  the  car  reached  the 
de  of  Oak  street,  the  speed  of  the  car  was  increased  by 
■n  jerk  or  jolt,  which  threw  the  plaintiff  off,  and  that  at  the 
e  plaintiff  stepped  down  upon  the  step  the  car  had  then 
down  to  such  an  extent  that  it  was  safe  and  prudent  for 
ntiff  to  step  down  upon  the  step,  and,  unless  you  find  all 
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of  the  above  facts  in  favor  of  the  plaintifif,  you  should  find 
the  defendant."  The  appellant  requested  an  instruction  as 
lows:  "You  are  instructed  that,  before  you  can  find  for 
plaintiff  in  the  above  entitled  action,  you  must  find  from 
greater  weight  of  the  evidence  that  the  car  had  slowed  dowr 
stop  at  the  west  side  of  Oak  street,  and  was  moving  so  slow  t 
the  plaintiff,  without  being  guilty  of  imprudence,  could  h 
stepped  off  of  the  car,  and  that  as  he  was  getting  off  the 
suddenly  started  forward  and  threw  him  to  the  ground." 

Thus  it  appears  that  upon  the  vital  question  in  the  case 
court  and  counsel  for  appellant  were  in  harmony  as  to  the  rule 
law,  viz.,  that  the  plaintiff  might  recover  if  the  car  was  moving 
slow  that  it  was  not  negligent  or  imprudent  for  the  passen 
to  attempt  to  alight,  and  the  car  was  suddenlv  and  negliger 
started  forward  with  such  force  as  to  throw  him  to  the  groii 
and  injure  him  while  he  was  making  the  attempt. 

There  was  a  conflict  in  the  evidence  upon  the  questions  whetl 
the  appellee  negligently  attempted  to  leave  the  car  before 
reached  the  proper  stopping  place,  or  whether  he  waited  in 
it  was  at  the  proper  place,  and  practically  stopped  so  that 
might  prudently  alight ;  also,  whether  there  was  a  sudden  5t 
or  Jerk  of  the  car  forward  while  he  was  attempting  to  get  ( 
There  was  no  testimony  other  than  that  of  the  passenger  and  ■ 
conductor.  Upon  proper  instructions  the  jury  found  for  i 
appellee,  and  the  judgment  cannot  be  disturbed. 

[1]  It  is  argued  in  the  brief  of  the  appellant  that  the  appel 
was  negligent  per  se  in  attempting  to  leave  the  car  while  in  n 
tion.  but  this  contention  was  not  in  harmony  with  its  request  1 
an  instruction,  quoted  above.  A  passenger  is  not  chargea' 
with  negligence  as  a  matter  of  law  merely  because  he  aligl 
from  a  street  car  at  a  regular  stopping  place  after  it  has  be 
practically  stopped  for  that  purpose. 

Whether  it  was  negligent  for  the  appellee  to  do  so  in  this 
stance  in  the  circumstances  shown  was  a  question  of  fact  for  1 
iurv.  A..  T.  &  S.  F.  Rid.  Co.  v.  Hughes,  55  Kan.  491.  40  P 
019;  Burke  v.  Bay  Citv  Traction,  etc.,  Co.,  147  Mich.  172.  1 
\.  W.  524:  Puget  Sound  Electric  Rv.  v.  Felt.  181  Fed.  9. 
1(M  C.  C.  A.  402;  6  Cyc.  648. 

The  judgment  is  affirmed.    All  the  Justices  concurring. 
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Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Claunts. 

(Supreme   Court  of   Arkansas,    May   32,   1911.) 

[138  S.  W.  Rep.  332.) 
I— Train  Service — Stopping  at  Station.* — It  is  the  duty  of 
company  to  stop  its  trains  at  stations,  which  by  its  regu- 
has  noted  as  the  place  for  stopping,  for  a  sufficient  time 
passengers  with  due  diligence  to  safely  alight;  but  it  is 
;d  to  stop  all  of  its  trains  at  every  station,  and  may  make 

regulations  to  stop  only     such    trains    as   in    the    manage- 
i  busine-ss  it  may  determine  should  be  slopped. 
-Carriage  of  Passengers — Stopping  of  Traina.t— It  's  the 
passenger  to  inquire  whether  a  train   on   which   he  inlend.i 
1  stop  at  the  station  to  which  he  desires  to  go,  and  if  the 

not  stop  he  cannot  require  the  employees  of  the  railroad 

there. 

—Carnage    of    Passengera — Stopping    of   Trains — Personal 

LVhere   plaintiff,   a   railroid   passenger,   on   paying  his   fare, 

led  that  the  train  did  not  stop  at  the  station  to  which  he 

go.  but  on  approaching  the  station  heard  two  blasts  of 
,  which  he  supposed  was  a  stop  signal,  and  told  the  brake- 
le  desired  to  alight  if  the  train  stopped,  and  the  brakeman 
pwered,  "All  right."  and  opened  the  vestibule,  and  when 
templed  to  alight  the  train  suddenly  increased  its  speed. 
5  thrown  and  injured,  he  was  guilty  of  contributory  negli- 
:luding  a  recovery. 

rom  Circuit  Court.  Logan  County;  Jeptha  H.  Evans, 

by-  P.  M.  Claunts  against  the  Chicago,  Rock  Island  & 
lilway  Company.  Judgment  for  plaintiff,  and  defend- 
Is.    Reversed,  and  cause  dismissed. 

'.  Bugbee  and  Geo.  B.  Pugh,  for  appellant. 
son,  for  appellee. 

iTHAL.  J.  This  was  an  action  instituted  by  P.  M, 
he  plaintiff  below,  to  recover  damages  for  an  injury 
alleged  he  sustained  while  a  passenger  in  attempting 

■  authorities  in  this  series  on  the  subject  of  the  duty  to 
ngers  time  to  alight,  see  last  foot-note  of  Florida  Ry.  Co 
(Fla.).  37  R.  R.  R.  556.  60  Am.  &  Eng.  R.  Cas.,  N.  S..  556. 
authorities  in  this  series  on  the  subject  of  the  validity  of 
if  passenger's  rules  and  regulations,  see  first  foot-note  of 
attle  Elect.  Co.  (Wash.).  37  R.  R.  R.  4B3,  60  Am.  &  Eng 

,  S.,  493. 


,,  Google 


258         Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  X  S 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Claunts 

to  alight  from  one  of  defendant's  trains.  Upon  a  trial  of 
case  the  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and 
contended  by  counsel  for  defendant  upon  this  appeal  that 
judgment  entered  thereon  should  be  reversed,  upon  the  grc 
that  there  is  not  sufficient  evidence  to  sustain  the  verdict.  Gi 
to  the  testimony  its  strongest  probative  force  in  favor  of 
plaintiff,  it  established  the  following  facts : 

The  plaintiff  became  a  passenger  upon  one  of  defend; 
trains  on  the  early  morning  of  November  8,  1907,  at  Boone* 
Ark.,  and  desired  to  be  carried  to  Magazine.  Ark.  He  paid 
railroad  fare  to  the  auditor  or  conductor  upon  the  train. 
at  the  time  told  that  employee  that  he  desired  to  go  to  Maga; 
and  he  was  then  informed  by  said  employee  that  the  train,  acci 
ing  to  the  regulations  of  the  railroad  company,  did  not  sto| 
that  station,  and  that  the  first  stop  would  be  made  at  Belle* 
and  that  he  could  there  take  a  train  back  to  Magazine.  It  i 
not  appear  from  the  evidence  what  amount  of  fare  was  pait 
the  plaintiff,  and  to  what  distance  the  amount  so  paid  «< 
have  carried  him.  The  station  next  beyond  Magazine  was  I 
Mountain,  and  according  to  the  regulations  of  the  company 
train  did  not  stop  at  that  station,  and  at  the  time  of  paying 
fare  the  employee  so  informed  plaintiff.  It  appears  that,  w 
the  train  was  approaching  Blue  Motmtain,  the  engineer  ^ 
two  blasts  of  the  whistle,  which  the  plaintiff  understood  to 
a  stop  signal,  and  the  train  began  to  slacken  its  speed.  .-W 
this  time  a  person  whom  the  plaintiff  supposed  to  be  a  braker 
was  passing  through  the  coach,  and  the  plaintiff  said  to  him. 
this  train  stops  here,  I  want  to  get  off."  As  the  brakeman 
to  the  door  of  the  coach,  he  replied,  "All  right."  and  opened 
trap  door  and  vestibide  door  of  the  coach.  The  plaintiff  w 
down  the  steps  of  the  coach  preparatory  to  alighting  from 
train,  and  stood  on  the  steps  while  the  train  was  still  in  moti 
waiting  for  it  to  stop.  The  train,  however,  instead  of  fitrt 
slacking  its  speed,  increased  it.  and  the  plaintiff,  losing  his  1 
ance.  and  fearing  that  he  would  fall,  jumped  from  the  ti 
onto  the  station  platform  and  was  injured. 

This  is  substantially  the  testimonv  of  the  plaintiff  himself,  '■ 
the  only  evidence  adduced  upon  the  trial  as  to  the  manner 
which  ihe  injury  was  received.  It  also  appears  from  the  te 
mony  of  the  plaintiff  that  the  station  agent  at  Blue  Mount 
had  a  stop  signal  displayed  as  the  train  approached  that  stali 
hut  that  as  a  matter  of  fact  this  train  was  not  to  stop  thi 
Upon  the  engineer  giving  the  two  blasts  of  the  whistle,  inrlif 
ing  that  (he  train  would  stop  at  the  station,  the  agent  noticed  t 
he  had  made  an  error  in  his  signal  and  immediately  changed 
so  that  the  train  would  not  stop,  but  would  pass  on.  Givina 
this  testimony  its  fnll  force,  and  every  inference  that  could 
reasonably  deduced  therefrom,  is  the  plaintiff  entitled  to  rerov 


,,  Google 


.'OL  42  R  R  R— Vol  t 
Chicago.  R.  I.  &  1 

is  the  duty  of  a  railr 
Q  stop  its  trains  at  st; 
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length  of  time  to  per 
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ent  of  its  business,  it 
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ereto,  nor  at  anv  stati' 
med  by  any  of  defent 
t  of  said  latter  station 

to  defendant's  regula 
intain.  But  it  is  urged 
approached  Blue  Mo 
en  by  the  engineer  an 
he  vestibule  door  inl 
id  station,  and  that  hi 

le  that  railway  carrier 
3t  to  mislead  their  pa 
d  to  alight  from  the  i 
.ssengers  must  be  care 
s  into  alighting  at  an 
or  management  of 
y  believe  that  the  tra 
)  alight,  and  if  the  ] 
s  in  the  exercise  of  di 
able.  2  Hutchinson  i 
M.  &  S.  Ry.  Co.  V.  F 
Zo.  V.  Johnson,  59  Arl 
vis.  83  Ark.  217,  103 
ider  the  uncontrovert* 
le  defendant  did  not  i 
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train  would  stop  at  Blue  Mountain,  nor  did  they  by  any  w 
or  conduct  direct  or  invite  the  plaintiff  to  alight  from  the  t 
at  that  station.  He  had  been  informed  and  knew  that  tnis  t 
would  not  stop  at  that  station.  When  the  two  blasts  of  the  wh 
were  given  by  the  engineer  as  the  train  approached  this  stat 
the  plaintiff,  supposing  that  this  was  a  stop  signal,  said  to 
brakenian  that  he  desired  to  get  off  the  train  at  that  placi 
the  train  made  a  stop  there,  and  the  brakeman  simply  answe 
"All  right."  thereby  indicating  only  that  if  the  train  did  actu 
stop  at  that  place  the  plaintiff  could  get  off.  The  opening 
the  vestibule  was  only  to  carry  out  this  request  made  by  plain 
and  to  make  preparations  to  permit  him  to  get  off  the  trair 
that  place  in  the  event  it  stopped  there.  But  no  employee  on 
train  directed  plaintiff  to  go  on  the  coach  platform,  or  on 
coach  steps,  or  invited  him  to  do  so.  At  the  most,  the  brakeri 
only  acceded  to  his  request  that  he  be  permitted  to  get  off 
train  in  event  that  it  made  a  stop  at  Blue  Mountain. 

Ordinarily  a  passenger  is  not  justified  in  being  on  the  steps  o 
coach  until  the  train  has  come  to  a  stop;  and  we  do  not  tli 
that  under  the  circumstances  of  this  case  the  plaintiff  was  ju 
fied  in  going  and  remaining  on  the  steps  of  the  coach,  while 
train  was  in  motion  and  before  it  had  stopped,  by  any  direction 
conduct  of  any  of  defendant's  employees.  4  Elliott  on  Railroa 
504;  St.  L..  L'  M.  &  S.  Rv.  Co.  v.  Rush.  86  Ark.  325.  Ill  S. 
263;  Cincinnati,  etc.,  Rv.  Co.  v.  McLain,  148  Ind.  188.  44  X. 
306;  Brvon  v.  Lvnn,  177  Mass.  303,  58  \.  E.  1015;  So.  Rv.  ( 
V.  Strickland.  130  Ga.  779.  61  S.  E.  826. 

It  is  true  that  it  has  been  held  by  this  court  that  ordinarily 
is  a  question  of  fact,  to  be  determined  by  a  jury  under  the  c 
cumstances  of  each  case,  as  to  whether  or  not  a  passenger 
guilty  of  contributory  negligence  in  alighting  from  a  movi 
train.  But  that  doctrine  we  do  not  think  applicable  to  the  fai 
of  this  case.  That  doctrine  applies  to  those  cases  where  I 
train  has  actuallv  stopped  at  its  regular  .station,  or  the  passene 
has  reason  to  believe  so,  and  the  train  then  suddenly  starts  wh 
the  passenger  is  alighting  therefrom,  or  where  a  train  is  movi 
so  slowh-  at  the  regular  stopping  place,  or  one  which  the  ps 
senger  has  reason  to  believe  and  does  believe  to  be  the  regu' 
stopping  place,  that  it  could  not  be  said  as  a  matter  of  law  to 
negligent  to  alight  therefrom.  St.  L,.  I.  M.  &  S.  Rv.  Co,  v.  Ca 
trell,  37  Ark.  519.  40  Am.  Rep.  105 ;  Memphis,  etc.  v.  Strin 
fellow.  44  Aik.  322,  51  Am.  Rep.  598:  St.  L.,  I,  M.  &  S.  Rv.  C 
V.  Rosenberrv,  45  Ark.  256,  supra;  L.  R.  &  F.  S.  Rv.  Co.  v.  ^ 
kins.  46  Ark,  423;  St.  L..  I,  M.  &  S.  Rv.  Co.  v.  Rush,  supra:  5 
L..  I.  M.  &  S.  Ry.  Co.  v.  Fambro,  88  Ark,  12,  114  S.  W.  230. 

In  the  case  at  bar  the  plaintiff  was  informed  and  knew  th 
this  train  would  not  stop  at  Blue  Mountain  under  the  regul; 
tions  of  the  company,  and  he  was  not  informed  by  any  employ 
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vould  stop  at  this  station.  This  station  was  not  one  of 
ons  at  which  this  train  would  stop,  and  under  the  undis- 
'idence  the  plaintiff  knew  that  it  had  not  stopped  at  this 
Until  the  train  actually  stopped,  the  plaintiff  was  not 
in  going  down  the  coach  steps  and  there  remaining 
e  train  was  in  motion,  and  he  was  not  justified  in  doing 
any  direction  or  conduct  of  the  defendant's  employees, 
■rent  on  the  coach  steps  hefore  the  train  had  stopped, 
le  standing  on  the  steps  while  the  train  was  in  motion 
ired,  then  there  can  be  no  negligence  imputed  to  the  de- 
upon  the  ground  that  the  movement  of  the  train  was  in- 
As  is  said  in  the  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Lipra:  "The  company  could  move  its  trains  as  it  saw 
IS  long  as  such  movements  were  not  calculated , to  injure 
xs  who  were  in  their  proper  place,  or  in  such  places  as 
laturally  be  expected  of  careful  passengers."  "For  it 
■e  assumed  by  the  train  operatives  that  passengers  would 
ch  position  on  the  steps  of  the  car  that  they  would  be 
from  the  steps  by  any  sudden  movement  of  the  train  be- 
ame  to  a  stop  at  the  station." 

ight  of  the  plaintiff  to  recover  herein  can  only  be  based 
me  act  of  negligence  done  by  the  company  or  its  em- 
causing  his  injury.  Such  act  of  negligence  could,  under 
imstances  of  this  case,  only  grow  out  either  of  the  sud- 
ease  of  the  speed  of  the  train,  or  by  reason  of  the  plain- 
^  directed  or  invited  by  one  of  defendant's  employees  to 
position  on  the  steps  while  the  train  was  still  in  motion 
ire  it  had  come  to  a  stop.  Under  the  un  controverted  evi- 
hich  was  adduced  upon  the  trial  of  this  case,  the  defend- 
not  guilty  of  either  one  of  these  acts  of  negligence.  On 
-ary\  the  plaintiff  of  his  own  motion  assumed  the  position 
•r  on  the  steps  which  he  took,  and  his  injury  was  the  re- 
ly of  his  own  act  of  negligence. 

ows  that  the  verdict  of  the  jury  was  contrary  to  the  un- 
rted  evidence  adduced  upon  the  trial  of  this  case.  The 
t  is  accordingly  reversed,  and  this  cause  is  dismissed. 
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Neyman  v.  Alabama  Great  Southesn  R.  Co. 

(Supreme   Court  of  Alabama,  Jui\e   1,  1911.) 

[SS    So.    Rep.    509.] 

Appeal  and  Error — RulmgB  on  Evidence — Prejudice. — Where  n 
of  the  rulings  at  the  trial  excepted  to  by  plaintiff  and  alleged 
error  on  appeal  from  an  order  granting  a  new  trial  affected 
measure  of  damages  or  the  amount  of  the  jury's  verdict  which  i 
in   plaintiff's    favor,    they   were   not   prejudicial   to   him. 

Carriers — Injury  to  Trespasser b — Transportation  Prandulentlj' 
cured — Care  Required.* — Where  intestate  at  the  time  of  his  inji 
had  obtained  permission  to  ride  on  a  local  freight  train  by  fals 
representing  lo  the  conductor  that  he  was  riding  on  an  employ* 
pass,  he  was  a  trespasser,  and  not  a  passenger,  as  to  whoin  the  c 
rier  was  only  liable   for  willful  or  wanton  injury. 

RailroadB—Injuiies  to  Trespasaer— Pleading— Willful  or  Want 
Injury. — A  count  in  a  complaint  tor  injuries  to  a  trespasser  on 
freight  train  alleged  that  defendant's  servants,  knowing  that  dei 
dent  was  in  or  on  the  caboose,  wantonly,  willfully,  o 
ran  an  engine  upon  or  against  the  caboose,  thereby  i 
fully,  or  intentionally  causing  decedent's  death.  Held,  that  the  cov 
merely  meant  that  defendant's  agent  or  other  servant  intentiona 
ran  his  engine  against  the  caboose,  and  although  the  operation  ni 
have  been  proper,  and  carefully  performed,  and  the  impact  gent 
and  the  act  itself  usual  and  necessary,  it  was  inferred  as  a  conci 
sion  that  "by  it  the  agent  or  other  servants  wantonly,  willfully,  a 
intenlionalty  killed  deceased,"  and  was  therefore  not  sufficient 
allege  a  willful  or  wanton  injury,  as  the  inferential  clause  could  n 
aid  the  general  averment  preceding,  and  was  not  sustained  by  tb 
averment. 

Railroads — Injuries  to  Trespassers — Pleading — Duty  of  Employei 
— A  count  in  a  complaint  for  injuries  to  a  trespasser,  alleging  Ih 
defendant's  employees  or  servants  in  charge  of  the  trains  in  que 
tion,  "while  operating  said  trains,"  wantonly  or  willfully  ran  d 
fendant's  engine  or  cars  on  or  againsl  intestate,  sufficiently  cbargi 
that  the  agents  or  servants  were  acting  within  the  line  of  their  dii 
at  the   time  of  the  accident. 

Railroads — Death  of  Trespasser — Wanton  Injury. — Decedent, 
trespasser,  was  riding  in  the  caboose  of  a  local  freight  train,  whii 
wa^  being  followed  by  an  extra  freight  going  in  the  same  diredio 
The  engine  of  the  local  broke  down  on  one  side,  and  while  repai 
were  in  progress  the  "extra"  came  up  behind,  and  the  engineer  wei 
forward,  leaving  his  engine  in  charge  of  the  fireman,   to  assist  i' 


•For  the  aulhoi 


[)  this 


in  the  subject  of  the  care  di 
.  .^.  ..^ipassers  on  trains  or  street  cars,  see  last  paragraf 
■toiid  foot-note  of  Welch  v.  Boston  (Mass.).  3S  R.  R.  R  35  : 
&  Eng.   R.  Cas.,   K-  S.,  35. 
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af  the  local.     After  the  engine  had  been  repaired,  it  was 

to  push  it  off  in  starting,  and  on  signal  the  fireman  brought 
i"  up  against  the  caboose  of  the  local  for  that  purpose. 
:he  knowledge  of  the  fireman,  his  engine  became  coupled 
oose  of  the  local.  He  did  not  discover  this  until  he  checked 
Tient  of  his  engine  after  the  pushing  off  had  been  accom- 
esulting  in  breaking  the  local  train  in  two  several  cars 
the  caboose.  The  fireman  then  received  a  signal  to  "give 
that  his  engine  could  be  uncoupled.  The  cars  of  the  lo- 
equipped  with  air  brakes  operating  automatically,  became 
nergency"  at  the  time  the  train  was  broken,  holding  them 
and,  when  the  fireman  obeyed  the  signal  to  "give  slack" 
g  his  train  move  forward  against  the  cars  on  which  the 
:re  set.  the  cars  gave  way  under  heavy  pressure,  and  crum- 
:om  the  ends,  killing  decedent.  Held,  thai  in  the  absence 
that  the  fireman  knew  that  decedent  was  in  the  caboose, 
)od  reason  to  believe  he  was  there,  and  that  the  local  train 
;n  in  two  when  he  was  signaled  to  "give  slack,"  there  was 
of  willful  injury  sufficient  to  render  the  carrier  liable  for 
s  death. 

i  from  City  Court  of  Bessemer;  William  Jackson,  Judge. 
1  by  Ben  H.  Neyman,  as  administrator  of  the  estate  of 
eyman,  against  the  Alabama  Great  Southern  Railroad 
■■.  From  a  judgment  granting  defendant's  motion  for  a 
I.  plaintiff  appeals.    Affirmed. 

•V  Scott,  for  appellant. 

&■  E.  D.  Smith,  for  appellee. 

LViLLE.  J.  In  the  lower  court  the  plaintiff  (appellant) 
i  a  judgment  against  the  defendant  (appellee)  for 
or  wrongfully  causing  the  death  of  B.  F.  Neyman,  and 
m  of  the  defendant  the  court  set  aside  the  verdict  of  the 

granted  a  new  trial.  From  this  action  of  the  trial  court 
prosecutes  this  appeal,  and  assigns  error  thereon, 
s  not  appear  upon  what  ground  or  grounds  the  motion 
w  trial  was  sustained,  but  the  grounds  relied  on  included 
;rrors  of  the  court  in  overruling  defendant's  demurrers 
5  4  and  12  of  the  complaint,  and  in  declining  to  give  the 
iffirmative  charge  for  the  defendant,  as  well  as  the  fail- 
le verdict  to  respond  to  the  law  and  the  evidence.  The 
1  had  on  counts  1.  3.  4.  and  12  of  the  complaint.    Counts 

declare  on  simple  negligence  resulting  in  the  death  of 
s  intestate,  alleging  that  he  was  a  passenger  when  killed; 
unts  4  and  12  are  for  willful,  wanton,  or  intentional  kill- 
lout  averring  that  deceased  was  a  passenger, 
ecord   shows  the  following  material   facts  as  to  which 

no  conflict  in  the  evidence:     The  deceased  was  riding 
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on  defendant's  local  freight  train,  on  which  he  had  secured  i 
sage  by  material  false  representations  to  the  conductor  as  t 
pass  on  which  he  claimed  to  be  riding.  This  train  was  proce 
ing  towards  Birmingham,  the  deceased  riding  in  the  caboose 
the  rear  end  of  the  train.  Following  behind  this  local,  and  gt 
in  the  same  direction,  was  an  "extra"  freight  train,  which  i 
pulled  by  a  reversed  engine.  At  the  point  of  the  accident  the 
gine  of  the  local  had  broken  down  on  one  side,  and  the  train  1 
been  halted  and  delayed  thereby.  During  this  delav  the  e.N 
train  came  up  and  was  halted,  and  its  engineer,  leaving  his  c 
engine  in  charge  of  his  fireman,  one  Ed  Stanton,  went  ahead 
the  disabled  engine  to  assist  in  getting  it  started  ofT.  Aftei 
had  been  repaired,  it  was  necessary  to  push  it  off  in  starting,  ; 
on  a  signal  to  Ed  Stanton  he  brought  the  extra  up,  engine  r 
ail.  for  that  purpose.  It  was  not  necessary  to  couple  the  e.N 
engine  onto  the  caboose  of  the  local  in  order  to  push  it  off.  1 
George  Storey,  a  brakeman,  without  instructions  from  any  o 
so  arranged  the  coupling  apparatus  that,  when  the  engine  stri 
the  caboose,  it  coupled  on,  which  Stanton  could  not  see  on  . 
count  of  the  tank  of  his  engine  being  in  front  of  it.  After  1 
pushing  off  was  accomplished,  he  checked  the  movement  of  i 
engine,  and  then  discovered  that  it  was  coupled  to  the  caboo 
Presumably  the  resulting  pull  back  broke  the  local  train  in  tv 
as  it  was  in  fact  broken  several  cars  ahead  of  the  caboose.  Sta 
ton  then  received  a  signal  to  "give  slack,"  so  that  his  engi 
could  be  uncoupled.  The  cars  of  the  local  were  equipped  «i 
air  brakes,  which  operated  automatically  upon  the  breaking  * 
of  these  cars,  in  railroad  parlance,  throwing  the  cars  "in  enii 
gency,"  and  holding  them  seairely.  Stanton  obeyed  the  signal 
give  slack  by  moving  his  train  forward,  and.  pushing  against  t 
cars  thus  set  fast  "in  emergency,"  these  cars  gave  way  under  tl 
heavy  pressure  and  crumpled  in  from  the  ends,  thereby  killii 
plaintiff's  intestate  in  the  caboose.  As  soon  as  Stanton  observi 
what  was  happening,  he  stopped  his  train  as  quickly  as  he  coul 
Stanton  did  not  know  that  his  engine  had  been  coupled  onto  ll 
caboose,  he  did  not  know  that  the  "local"  train  had  broken 
two,  and  he  did  not  know,  nor  have  any  reason  to  believe,  tli 
the  deceased  or  any  one  else  was  in  the  caboose  during  the  oper 
tions  above  narrated. 

[1]  1.  Appellant  assigns  for  error  a  great  number  of  rulin) 
made  by  the  trial  court  on  the  original  trial.  As  none  of  the: 
affect  the  measure  of  damages,  nor  the  amount  of  the  jury's  ve 
diet,  which  was  in  favor  of  plaintiff,  it  is  manifest  that,  even 
erroneous  and  properly  assigned  on  this  appeal,  they  were  ni 
prejudicial  to  plaintiff. 

(2]  2.  Plaintiff's  intestate  bv  falsely  representing  to  the  coi 
ductor  of  the  local  freight  train  that  he  was  riding  on  an  en 
ployee's  pass,  and  thereby  fraudulently  securing  free  transport; 
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been  broken  in  two  and  disconnected,  and  that  the  caboose  i 
the  several  cars  with  it  had  been  thrown  into  emergency,  and 
charge  F,  also  given  for  defendant,  the  jury  were  instructed  I 
they  could  not  find  for  plaintiff  if  they  beUeved  from  all  the  e 
dence  that  said  Stanton  at  that  time  did  not  know  that  the  t 
der  of  his  engine  had  been  coupled  onto  the  caboose  of  the  lot 

The  burden  of  proof  being  on  the  plaintiff  to  show  that 
defendant  wantonly  or  willfully  killed  his  intestate,  plaintiff  v 
bound  to  offer  evidence  from  which  wantonness  or  wiilfuln 
could  at  least  be  inferred.  The  operation  resulting  in  the  de; 
of  the  intestate  was  in  itself  ordinary  and  proper;  and  if  it 
conceded  that  it  was  not  executed  in  the  safest  and  most  p: 
dent  manner,  and  that  somebody  blundered  (as  indeed  m 
have  been  the  case),  there  is  still  absolutely  no  foundation  i 
the  inference  required,  unless  the  evidence  discloses  knowler 
by  a  responsible  agent  (and  in  this  case  it  could  only  have  bt 
the  fireman  Stanton)  of  the  existence  of  the  essential  con' 
tions  which  alone  could  have  by  co-operation  produced  t 
tragic  result;  for  it  is  certain  that  the  caboose  would  not  ha 
been  wrecked  or  injured  had  not  the  "local"  train  been  brok 
in  two  and  set  fast  "in  emergency"  by  the  air  brakes,  a 
equally  certain,  we  think,  that  the  break  would  not  have  c 
curred  had  not  the  "extra"  engine  been  coupled  onto  the  c 
boose,  and  there  is  nothing  in  the  evidence  from  which  knov 
edge  of  either  of  these  conditions  could  be  imputed  to  Stanti 
who  was  pushing  the  caboose  with  his  engine.  But,  had 
known  of  both  of  these  conditions,  unless  he  also  knew  of  the  i 
testate's  presence  in  the  ill-fated  caboose,  or  had  good  reasi 
to  believe  he  was  there,  wanton  or  willful  injury  could  not  1 
inferred  from  his  conduct.  There  is  no  evidence  of  any  su' 
knowledge  on  the  part  of  Stanton.  Charges  E  and  F  correct 
stated  the  law.  and,  as  the  undisputed  evidence  stood  on  the  i 
sues  specialized,  the  jury  could  only  have  found  a  verdict  U 
plaintiff  bv  disregarding  either  the  law  or  the  evidence.  F< 
this  reason  the  trial  court  properly  granted  a  new  trial  < 
grounds  1,  2,  9,  10,  and  II  of  defendant's  motion. 

6.  It  is  but  a  corollary  to  what  we  have  already  said  that  t 
the  whole  law  and  evidence  the  trial  court  should  have  givf 
the  general  affirmative  charge  for  the  defendant,  and  that 
erred  in  leaving  to  the  jury  essentia]  issues  of  fact  as  to  whit 
there  was  no  conflict  in  the  evidence.  The  sixth  ground  of  (!■ 
fendant's  motion  »vas  therefore  well  taken. 

The  judgment  of  the  trial  court  in  granting  defendant's  mi 
tion  for  a  new  trial  was  without  error,  and  must  be  affirmed. 

Affirmed. 

DownELL.  C.  J.,  and  Anderson  and  S-^vre,  JJ.,  concur. 


D,g,t7cdb/GOOgIC 


,,  Google 


268        \'oi.  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  K  S 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Groce 

reaching  Ft.  Smitb  found  his  wife  and  children  there  awai 
him.  He  instituted  this  action  to  recover  damages  on  acc< 
of  the  conduct  of  the  trainmen  in  starting  the  train  before 
could  load  his  baggage  and  embark,  and  he  lays  his  damage 
the  sum  of  $2,000  on  account  of  failure  of  defendant  to  fur 
assistance  in  loading  the  baggage,  and  the  delay  in  read 
Riissellviile,  and  the  mental  anguish  sustained  by  reason  of  ; 
aration  from  his  wife  and  children.  On  a  trial  of  the  ca 
the  jury  awarded  damages  in  the  sum  of  $225,  and  the  deft 
ant  appealed. 

There  is  no  proof  that  plaintiff  sustained  any  damage  on 
count  of  defendant's  failure  to  furnish  assistance  in  loading 
baggage,  nor  on  account  of  delay  in  reaching  Russellviile. 
undisputed  testimony  shows  that  on  account  of  a  washoui 
Mulberry,  Ark.,  plaintiff  could  not  have  reached  RusselK 
until  1 :35  the  next  morning  if  he  had  taken  passage  on  t 
train;  whereas,  he  reached  Russellviile  at  3:30  on  the  n 
train.  Plaintiff  testified  he  had  expected  to  reach  Russellv 
in  the  afternoon,  and  arranged  for  teams  to  carry  them  to 
country,  but  that  on  account  of  the  delay  the  teams  went  b; 
to  the  country,  and  he  was  compelled  to  walk  out  after  th 
the  next  day.  But,  as  already  stated,  the  train  he  wanted 
take  did  not,  according  to  the  undisputed  evidence,  reach  R 
sellville  until  1 :35  a.  m.,  and  there  is  no  proof  of  any  injury 
account  of  the  delay  for.  about  two  hours. 

[1]  The  only  other  element  of  damages  claimed  is  the  men 
anguish  on  account  of  the  plaintiff's  separation  from  his  fami 
and  it  is  clear  that,  under  the  decisions  of  this  court  on  the  si 
ject,  this  is  not  an  independent  element  of  recoverable  dama 
St.  L.,  I.  M.  &  S.  Rv.  Co.  V.  Tavlor,  84  Ark.  42.  104  S.  VV.  5: 
C.  R.  T.  &  P.  Rv.  Co.  V.  Moss. '89  Ark,  187.  116  S.  W.  192:  ' 
R.  I.  &  P,  Ry.  Co.  i:  Whitten.  90  Ark.  462.  119, S.  W.  835. 

{2]  The  railway  company  violated  its  duty  to  plaintiff  in  fa 
ing  to  give  him  an  opportunity  to  board  the  train;  but  he  si 
fered  no  actual  injury  except  the  alleged  mental  anguish  and 
entitled  only  to  recover  nominal  damages  and  costs  of  the  actic 
Crutcher  rlC.  O.  &  G.  R.  R.  Co.,  74  Ark.  358.  85  S.  W.  770. 

The  judgment  will  therefore  be  reversed,  and  judgment  enter 
here  in  plaintiff's  favor  for  costs  in  the  lower  court.  It  is 
ordered.. 
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was  compelled  to  remain  standing  throughout  the  journey. 
claims  to  have  suffered  injury  by  reason  of  having  to  stand 
and  the  trial  jury  awarded  her  damages  in  the  sum  of  S35. 

There  was  an  unusually  large  crowd  at  the  station  to  board 
train  on  account  of  the  meeting  of  two  fraternal  societies  in 
city  at  the  time,  and  when  the  train  stopped  a  large  crowd  ru- 
upon  it,  far  overtaxing  its  capacity.  The  plaintiff  went  into 
coach  set  apart  for  colored  people  and  found  it  filled  with  w 
people,  except  that  there  were  three  colored  men  in  the  co; 
She  gave  up  her  ticket  to  the  conductor  after  the  train  star 
and  testified  that  she  asked  him  to  get  her  a  seat,  but  thi 
denied  by  the  conductor.  She  stated  that  she  suffered  I'l 
standing  and  from  the  motion  of  the  train,  and  that  certain  fen 
trouble  resulted  from  this.  Other  passengers  testified  that  pi; 
tiff  gave  no  appearance  of  suffering,  and  that  during  the  jonr 
she  appeared  to  be  in  a  jovial  mood  and  was  "joshing"  the  < 
ored  porter.  The  defendant  introduced  testimony  tending 
show  that,  on  the  occasion  named,  there  was  an  unusual  err 
gency,  on  account  of  the  extremely  large  crowd,  which  could 
be  anticipated ;  that  passengers,  male  and  female,  were  stand 
in  the  aisles  all  through  the  train,  except  In  the  Pullman  coacf 
and  there  was  no  place  into  which  to  remove  white  passeng 
from  the  coach  intended  for  colored  people.  The  conduc 
also  testified  that  on  account  of  the  crowd  in  all  the  coaches 
could  not  pass  through,  and  that  it  would  have  been  impossi 
to  move  passengers  from  oiie  coach  to  another  between 
Smith  and  Van  Buren.  Suffice  it  to  say  that  the  testimony  w 
sufficient  to  warrant  a  finding  that  an  extraordinary  emerger 
existed  on  that  occasion  which  'the  railway  company  could  r 
and  did  not  anticipate. 

[1]  The  defendant  asked  the  court  to  give  the  following  i 
struction,  which  was  refused:  "(li  If  you  find  from  the  e 
dence  that  the  plaintiff  boarded  the  train  at  a  time  when  the 
was  an  unusual  crowd,  that  on  account  of  the  unusual  cro\ 
the  conductor  was  unable  to  give  her  a  seat,  that  the  cro\ 
pressed  into  the  negro  coach  and  there  was  not  room  to  give 
the  passengers  seats,  if  the  plaintiff  did  not  call  upon  the  co 
ductor  to  give  her  a  seat,  then  you  will  find  the  issues  for  the  d 
fendant." 

(2]  The  court  gave  the  following  instruction,  over  defendan 
objection:  "(1)  If  white  people  came  into  the  car  for  color 
people  and  so  crowded  it  that  plaintiff  was  therebv  compell 
to  stand  up  in  the  car  on  the  trip  from  Ft.  Smith  to  Van  T^ure 
in  this  state,  you  will  find  for  the  plaintiff  and  assess  her  damag 
at  such  sum  as  will,  from  the  evidence,  in  your  judgment  fair 
compensate  her  for  the  inconvenience  of  standing  up  in  the  cai 

The  court  erred  in  refusing  to  give  the  instruction  asked  1 
rlefendant  and  also  in  giving  the  other  instruction  quoted  abov 
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chinson  states  the  law  on  this  subject  as  follows:  "And 
(pected  or  extraordinary  circumstances  occasioning  the 
for  taking  on  an  unusual  number  of  passengers,  by 
5  vehicles  were  filled  before  the  person  desiring  to  be 
ad  applied,  under  circumstances  which  made  it  impossible 
y  the  inconvenience,  would,  as  in  the  case  of  the  refusal 
;  goods  for  carriage  by  the  common  carrier,  excuse  the 
:o  carry  persons  as  passengers,  by  railway  companies, 
IS  other  passenger  carriers."  2  Hutchinson  on  Carriers, 

other  place  in  the  same  volume  (section  1113),  the  au- 
s:  "It  is  not  negligence  per  se  for  a  carrier  to  fail  to 
1  passenger  with  a  seat.  Such  a  failure  is  only  evidence 
;ence  to  be  weighed  by  the  jury.  There  are  circumstances 
hich  a  passenger  might  prefer  to  enter  a  car  and  stand 
;r  than  not  make  the  journey.  In  such  case  it  cannot  be 
1  matter  of  law  that  the  carrier  is  negligent  in  permitting 
i.xercise  such  privilege." 

ow  the  fact  that  the  coach  marked  for  colored  people  was 
with  white  people  did  not  render  the  company  liable,  in 
'■  of  an  unanticipated  emergency  which  rendered  it  im- 
to  give  the  plaintiff  a  seat.  The  railway  company  may 
'  for  the  .statutory  penalty  for  permitting  white  and  col- 
ssengers  to  ride  in  the  same  coach,  and  passengers  of 
;  races  may  be  held  guilty  of  an  offense  in  occupying  the 
ach :  but  the  fact  that  the  railway  company,  in  an  emer- 
hich  rendered  it  impossible  to  accommodate  all  the  pas- 
failed  to  eject  a  coach  load  of  people  of  one  race,  in  or- 
ccommodate  three  or  four  passengers  of  the  other  race. 
t  necessarily  render  it  liable  in  damages  for  failure  to 
assenger  a  seat.  The  law  requires  equal  but  separate  ac- 
ations  sufficient  for  passengers  of  both  races,  but  this  may 
nted  on  account  of  some  sudden  emergency  which  could 
nticipated,  and  the  company  might  be  compelled  on  that 
to  denv  sufficient  accommodations  to  one  race  or  the  other. 
R.  Co.  v.  Commonwealth,  119  Ky.  519.  84  S.  W.  566. 
lite  does  not  compel  the  company  to  provide  accommoda- 
iially  for  the  use  of  the  two  races,  but  what  is  required 
hev  be  given  accommodations  of  eoual  comfort  and  con- 
.  This  may,  however,  be  rendered  impossible  on  account 
nforeseen  emergency,  and  under  those  circumstances  a 
•r  cannot  claim  damages  because  he  is  denied  accommoda- 
lich  are  furnished  to  passengers  of  the  other  race.  When 
>mmodations  are  insufficient  for  all  on  account  of  an 
;en  demand,  the  full  dutv  of  the  railway  company  under 
is  performed  by  furnishing  accommodations  as  far  as 
to  those  who  apply,  even  if  passengers  of  one  race  or 
r  should  be  denied.    The  plaintiff  knew  when  she  boarded 
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the  train  and  entered  the  coach  that  it  was  crowded  to  the  e> 
that  it  was  impossible  for  her  to  get  a  seat,  unless  the  « 
passengers  should  be  expelled.  This,  as  we  have  already  s 
she  had  no  right  to  demand;  for  an  emergency  existed  w 
rendered  it  impossible  to  accommodate  them  elsewhere. 
was  not  misled  nor  induced  to  believe  that  she  would  be  g 
a  seat  if  she  entered;  therefore  she  is  not  entitled  to  dama 
unless  it  appears  that  the  company  failed  to  exercise  can 
furnish  accommodations  for  the  number  of  passengers  w 
it  had  reason  to  anticipate. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
trial. 

KiRBY,  J.,  dissents. 

Murphy  v.  North  Jersey  St.  Ry.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  July  6,  1911.) 

[80  Atl.    Rep.   331.] 

(Syllabus  by  the  Court.) 

Carriere— InjuricB  to  PauengerB — Ice  on  Car  Step.* — A  carriei 
passengers  for  hire  is  legally  resi^onsible  for  injuries  happening 
a  passenger  for  .such  an  accumulation  of  ice  upon  its  car  steps 
to  cause  a  passenger,  using  ordinary  care,  to  slip  and  fall,  if  si 
cient  previous  opportunity  .has  been  had  to  remove  the  source 
danger.  The  doty  of  the  carrier  in  such  regard  is  not  perforr 
simply  by  appointing-  servants,  whose  duty  it  is  to  keep  the  car  st 
in  a  safe  condition,  nor  is  it  any  excuse  that  the  servants  neylec 
their  duty;  and.  where  a  substantial  conflict  as  to  the  actual  ; 
tormance  of  such  duties  by  the  servants  appears  from  the  evider 
such  conflict  most  be  determined  by  the  jury. 

Carriers — Injuries  to  Passengers — Evidence. — A  material  disti 
tion  pointed  out  between  the  facts  infiuencing  the  decision  of 
Supreme  Court  in  the  case  of  Baker  v.  North  Jersey  Street  Rail" 
Co.,  reported  in  77  N.  J.  Law,  336,  72  Atl,  434,  and  those  controll: 
the  decision  ot  the  case  at  bar. 

Voorhees  and   Minturn,  JJ,.  dissenting. 

{Additional  Syllabus  by  Editorial  Stag.) 

Evidence — "Opinion"  Evidence.^Io  an  action  for  injuries  to 
passenger,  testimony  of  plaintiff  that  she  slipped  on  material  on  1 
platform  of  the  car  which  "looked  like  old  ice"  is  not  an  "opinic 
in  its  ordinary  sense,  which  is  an  inference  as  to  what  will  folli 
from  a  given  state  of  facts,  "but  is  the  observation  of  an  exisii 
condition." 
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I  by  Kate  Murphy  against  the  North  Jersey  Street  Rail- 
npany.  Verdict  for  defendant  was  affirmed  by  the  Sii- 
3urt  (73  Atl.  1119),  and  plaintiff  brings  error.    Reversed. 

&  Hood,  for  plaintiff  in  error. 

rd  J.  Tynan,  for  defendant  in  error. 

:nburgh,   J.     In   the   early   winter   morning    (about    7 

of  December  8,  1904,  the  plaintiff,  a  passenger  traveling 
;  defendant's  electric  street  railway  car  in  Newark,  N. 

attempting  to  alight  on  her  way  from  the  rear  platform 
ir  to  the  street,  stepped  with  her  right  foot  upon  the  step 
Dw  the  platform,  and,  slipping  on  the  ice  which  covered 
,  fell  down  heavily  backwards,  striking  her  head  upon 
rar  was  then  standing  still,  having  been  stopped  at  her 
n  order  that  she  might  descend  to  the  street,  and  she  was 
■  treading  upon  the  step  in  making  her  exit  from. the 
n  her  foot  slipped  from  under  her  upon  the  ice. 
resent  suit  is  brought  to  recover  damages  from  the  rail- 
ipany  for  the  injuries  (which  were  serious)  sustained  by 

is  based,  by  her  declaration,  upon  charges  therein  to  the 
lat  the  defendant  was  negligent  in  suffering  the  step 
ir  to  be  covered  with  ice,  and  to  be,  from  that  cause  in  a 
1  dangerous  to  her  safety  as  a  passenger  obliged  to  make 
:.  At  the  jury  trial  of  the  case,  in  the  Essex  county  cir- 
rt.  the  controverted  questions  were  two;  the  first  was 
vhether  the  car  step  was  or  was  not  covered  with  ice  at 

of  the  accident,  and  the  second  was  whether  the  defend- 
iised  due  care  to  inspect  and  thoroughly  clean  the  step  of 
it  the  car  barn  previous  to  the  accident, 
estimony  of  the  plaintiff  as  to  the  first  point,  as  well  as 
vitness,  John  Keener,  who  saw  her  fall  and  helped  raise 
ifter  her  fall,  was  positive  that  when  she  trod  upon  the 

it  was  covered  with  a  sohd  sheet  of  flat,  smooth  ice;  the 
testimony  of  the  defendant's  witnesses  was  equally  posi- 
t  at  that  tiriie  there  was  no  ice  upon  the  step;  that  only 
ift.  wet  snow  was  upon  it.  This  conflict  of  testimony 
d  nothing  more  than  an  ordinary  jury  question,  to  be 
n  the  jury  box,  and  certainly  did  not,  as  it  stood,  justify 
ction  of  any  verdict  bv  the  court. 

ding  the  second  question,  the  testimony  material  for  the 
s  of  this  opinion  may  be  fairly  summarized  as  follows: 
endant  introduced,  among  other  witnesses,  two  car  clean- 
ioyed  by  it,  Joseph  Alsop  and  Richard  Oliver,  the  men 
imed  to  have  inspected  and  cleaned,  on  the  day  of  and 
the  accident,  the  particular  car  in  question   (numbered 

In  their  examination  in  chief,  thev  stated  in  effect  that 
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they  had,  at  the  car  barn  and  before  the  car  had  left  on  tlie  l 
in  question,  inspected  and  thoroughly  cleaned  off  the  ice  fr 
the  step  upon  which  they  heard  the  plaintiff  had  afterwa 
slipped.  But  upon  their  cross-examination,  which  was  direc 
towards  the  methods  pursued  by  them  in  removing  ice  from 
step,  and  the  thoroughness  of  the  cleaning  they  had  actually  di 
to  it,  the  following  significant  admissions  were  made  by  the 
Joseph  Alsop  was  asked  :  "Q.  Was  there  much  ice  upon  the  c 
A.  Xot  much ;  no.  Q.  Where  was  the  ice  that  was  upon  the  c; 
A.  Some  on  the  floor;  Some  on  the  steps.  Q.  Front  or  re; 
A.  Both  ends;  rear  and  back.  Q,  Clear  ice?  Clean  ice? 
Well,  yes ;  it  was  clean  ice,  Q.  Ice  covering  the  entire  st< 
A.  There  wasn't  so  much  ice  as  there  was  snow;  quite  a  lit 
snow.  Q.  But  there  was  some  ice  too?'  A.  Yes;  it  was  mi? 
in."  Richard  Oliver  was  asked;  "Q.  You  swept  off  what  _v 
cculd  sweep  off  with  a  broom?  A.  Yes,  sir.  Q.  And  the  r 
you  left  on?  A.  Yes,  sir.  What  do  you  mean  by  the  rest  of 
Q.  What  you  could  not  sweep  off  with  a  broom  yon  left  o 
A.  That  wasn't  very  much.  Q.  Is  it  so  that  what  you  could  i 
sweep  off  with  a  broom  you  left  on?  A.  Yes,  sir."  Unt 
this  evidence  as  to  the  cleaning  in  question,  it  was  open  to  t 
jury  to  sav  whether  the  step  had  been  properly  cleaned  of  i 
by  these  witnesses  on  the  morning  of  the  accident. 

It  should  be  noted  that,  unless  this  alleged  cleaning  at  the  c 
barn  had  removed  the  ice  from  the  step,  the  evidence  shows 
wa.s  not  done  at  all  prior  to  the  accident.  No  other  or  lal 
cleaning  of  the  step  was  shown  to  have  been  made  on  that  day 
anv  time  before  the  plaintiff's  fall.  It  is  the  settled  rule  of  1; 
that,  as  against  dangers  that  mav  reasonably  be  anticipated,  t 
carrier  is  bound  to  exercise  a  high  degree  of  care  in  behalf 
its  passengers  in  respect  to  the  condition  of  its  car  platforr 
and  steps. 

[1]  The  cases  hold  that  carriers  of  passengers  for  hire  a 
Ipgallv  responsible  for  injuries  happening  to  the  passengers  fro 
dangers  produced  bv  the  elements  when  they  have  assumed 
dangerous  form  (such  as  the  accumulation  of  ice  upon  the  c 
steps,  so  as  to  cause  the  passenger  using  ordinary  care  to  si 
and  fall),  and  when  sufficient  previous  opportunity  has  bd 
had  to  remove  their  effects  or  to  remedv  the  danger;  and  th( 
dutv  in  such  regard  is  not  performed  simplv  by  appointing  ser 
ants,  whose  dutv  it  is  to  keep  the  car  stens  in  a  safe  conditio 
nor  is  it  anv  excuse  that  such  servants  neelected  their  dutv;  an 
\^here  a  substantial  doubt  as  to  the  actual  performance  of  sm 
d'ltips  hv  the  servants  appears  by  the  evidence,  the  auestii 
si^nuld  be  settled  bv  the  iurv.  Weston  v.  N.  Y.  Elevated  R. 
Co.  7.1  X.  Y.  5%;  Shepherd  v.  Midland  Raihvav  Co.,  25  L.  ' 
'\.  S,1  f7f>:  r,iln>an  t:  Boston  &  Maine  R.  R.  Co.,  168  Ma? 
45A.  47  X.  E.  193. 
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a  plain  misuse  of  language  to  apply  either  the  term  or  the 
of  "conjecture"  to  the  evidence  presented  by  the  plaintifl 
the  effect  that  the  substance  upon  the  car  step  was  smooth,  : 
ice.  The  degree  of  rehance  which  a  jury  would  have  been  j 
fied  in  placing  upon  the  testimony  of  the  plaintiff  and  her  witi 
Keener,  that  the  substance  upon  the  car  step  was  ice  would 
urally  and  properly  have  been  influenced  by  the  opportur 
which  the  circumstances  afforded  those  witnesses  for  cot 
observation  and  test.  If  the  jury  believed  the  plaintiff,  she 
only  saw,  but  felt,  the  substance  under  her  foot  when  she  slif 
upon  it,  and  when,  at  her  fall,  her  head  came  in  violent  cor 
with  it;  and  if  they  believed  Keener,  he  not  only  saw  it, 
may  have  come  in  close  proximity  with  it  when  he  assi 
in  raising  up  the  plaintiff  after  her  fall.  This  testimony  reac 
up  to  a  much  higher  standard  of  evidence  than  came  wi 
the  criticism  of  the  courts  in  the  cases  above  cited.  Its  ft 
dation  rested  upon  knowledge  in  the  proper  acceptation  of 
term,  as  distinguished  from  mere  conjecture  or  opinion.  I 
ther  comparison  or  elaboration  of  the  distinction  between 
cases  seems  to  be  uncalled  for. 

In  the  above  comment  upon  the  application  of  the  Baker  C 
to  the  case  in  hand,  approval  of  the  soundness  of  the  princ 
there  declared,  with  respect  to  the  competency  of  the  opinior 
the  plaintiff  in  that  case  (above  quoted"),  is  not  intended  to 
herein  expressed.  Its  authority  seems  to  be  questionable  in 
li^ht  of  previous  adjudications,  such  as  Castner  v.  Sliker. 
K.  J.  Law,  95,  and  of  the  review  of  this  sort  of  evidence 
Koccis  r.  State.  56  N.  J.  Law.  44.  27  Atl.  800,  approved  in  C 
ford  V.  State.  60  N.  T.  Law,  289.  37  Atl.  1101.  and  in  Walsl 
Board  of  Education.  73  N.  T.  Law,  647.  64  Atl.  1088,  and  Cro 
r.  Wells.  73  N.  J.  Law,  798.  67  Atl.  295.  See,  also.  17  Cyc. 
98.  and  cases  there  cited ;  Denver,  etc..  R.  Co.  i'.  P.  Irrigal 
D.  Co..  19  Colo.  370.  35  Pac.  910.  Such  testimony  is  not 
opinion  in  its  ordinary  sense,  which  is  an  inference  as  to  w 
will  follow  from  a  given  state  of  facts,  "but  is  the  observation 
an  existing  condition."  Revnolds  r.  Van  Biiren.  10  Misc.  K 
703.  31  X.  Y.  Supn.  827:  Slate  v.  Baldwin.  36  Kan.  10.  12  F 
318:  Scaeel  v.  Chicago  R.  R.  Co..  83  Iowa.  380.  49  N.  W.  " 

The  other  errors  assigned  we  think  to  be  without  merit,  I 
because  of  the  error  assigned  to  the  direction  of  the  verdict, 
judgments  below  should,  for  the  reasons  stated,  be  revers 
and  a  venire  de  novo  awarded. 

A'noHHKFS  and  Mikttrn.  JJ..  dissent. 
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(Supreme  Court   of  Alabama,  June    7,    1911.) 

(55    So.    Rep.    B09.I 

—Breach  of  Contract. — In  an  action  for  personal  injuries 
nger  carried  beyond  her  station,  received  while  attempting 
lack  to  the  station,  it  is  immalerial  whether  the  carrier's 
knew  that  the  passenger  did  not  know  of  a  safe  route 
point  where  she  alighted  back  to  the  station,  or  that  the 
had   reason   to   believe  that   the   passenger   would   encounter 

t — Injttiies      to      Passengers — Complaint — Sufficiency. — The 

,  in  an  action  by  a  passenger  for  personal  injuries  received 
irning  to  a  station  beyond  which  he  had  been  negligently 
eed  not  negative  the  fact  that  there  was  an  open,  obvi- 
safe  way  which  the  passenger  could  have  traveled  back  to 
n,  since  that  fact  was  available  in  defense. 
I — Passengers — Carrying  Passengers  beyond  Destination — 
—Where  the  undisputed  evidence  showed  that  a  carrier 
Is  train  beyond  a  station,  and  that  a  passenger  destined 
station  alighted  at  night  Ic  walk  back  to  the  station,  that 
iged  and  faeble,  and  that  she  was  injured  while  attempting 
Jack  to  the  station,  and  the  evidence  was  conflicting  as  to 
ihe   train    stopped   at   the    station    for   the   reception    or   dis- 

pasiiengers.  the  liability  of  the  carrier  was  for  the  jury. 
) — Passengen — Liability  for  Injuries. — A  complaint  for  in- 
a  passenger  carried  beyond  her  station,  and  required  to 
d  walk  back  to  the  station,  need  not  allege  that  her  eye- 
,  defective,  or  that  she  could  not  see  at  night,  or  that  her 
was  apparent  to  the  conductor,  in  order  to  state  a  cause 

) — Passengers— Injuries — Liability. — That    a    passenger    car- 

ind  her  station  pursued  a  dangerous  way  back  to  (he  sta- 
n  a  safe  way  was  obvious  and  open  to  her  selection,  was 
only  in  support  of   the  defense  of  contributory   negligence, 

[leed  not  negative  it  in  her  pleadings. 

InstmctionB — Requisites. — The    instructions    must    refer    to 

Instmctiona — Construction  as  a  Whole. — Where  instruc- 
en  considered  as  a  whole,  correctly  state  the  law.  they  are 

s — Passengers — Continuance   of   Relation.* — The   relation  of 

le  authorities  in  this  series  on  the  question  whether  a  per- 
be  a  passenger  of  the  railroad  after  he  alights  from  the 
street  car  at  fiis  destination,  see  first  foot-note  of  Louisville 
.  Mitchell  (Ky.).  3fi  R.  R,  R.  710,  59  Am.  &  Eng.  R.  Cas.. 
0;  last  foot-note   of  Layne  v.  Chesapeake   &  O.   R.   Co.   (W 
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passenger   and    carrier    continues    to    exist    only    until    the    pas>e 
has  had  reasonable  time  and  opportunity  to  alight  from  a  train, 
to  leave  the  carrier's  premises  in  the  ordinary  manner. 

Carriers — Passengers — Injuries  to  Passengers — Defense. — \\"ht 
carrier  carrying  a  passenger  beyond  her  station,  and  requiring  hi 
alight  and  walk  back  to  the  station,  believed  that  the  injury 
tained  by  the  passenger  while  walking  back  to  the  station  was  p 
imately  caused  by  her  defective  eyesight,  and  not  by  the  neglig 
of  the  trainmen,  it  must  by  special  plea  allege  such  facts,  in  th( 
sence  of  any  allegation  in  the  complaint  as  to  defective  eyesigh 

Appeal  from  City  Court  of  Gadsden;  John  H.  Dlsque,  Ju 

Action  by  Mary  E.  Cox  against  Alabama  City,  Gadsde 
Attalla  Railway  Company.  From  a  judgment  for  plaintiff, 
fendant  appeals.    Affirmed. 

The  complaint  consisted  of  four  counts,  and.  as  amen 
count  1  states  the  relation  between  the  parties  to  have  been 
of  passenger  and  carrier,  the  payment  of  fare,  the  infornia 
to  the  conductor  in  charge  of  the  car  that  the  plaintiff  desirci 
alight  at  Car  Works  station,  and  the  negligent  failure  of 
servants  or  agents  of  the  defendant  in  charge  of  the  car  to  ■ 
said  car  at  said  station,  which  was  a  regular  and  convenient  p 
for  passengers  to  alight,  and  which  was  located  on  the  pu 
highway,  coupled  with  the  further  allegation  that  the  servant* 
agents  in  charge  of  the  car  negligently  allowed  said  car  to  f 
bv  and  beyond  said  station  40  vards  or  more  before  stopf 
said  car.  Then  follows  the  catalogue  of  her  injuries,  which 
alleged  to  be  permanent.  It  is  also  averred  that  the  only  appai 
way  to  plaintilT  or  open  way  for  her  to  return  to  said  stal 
from  the  point  where  she  was  put  off  was  along  defendant's 
of  railway.  This  was  well  known  to  the  conductor,  or  by  the 
ercise  of  ordinary  diligence  should  have  been  known  to  plaint 
but  the  existence  of  the  railroad  crossing  on  said  line  of  rail" 
and  the  existence  of  the  trestle  or'  culvert  between  the  \k 
where  plaintiff  was  put  off  and  the  station  of  her  destinati 
rendered  said  way  dangerous  to  be  traveled  by  plaintiff  at 
time  and  under  the  circumstances  stated.  The  second  count  i 
charged  out.  The  third  count  alleges  the  plairttiff's  injurie? 
have  resulted  proximately  from  the  negligence  of  the  conduc 
in  charge  of  the  car  upon  which  she  was  a  passenger,  in  that 
the  time  he  caused  plaintiff  to  alight  from  said  car  he  knew, 

Va.),  36  R.  R,  R.  537.  59  Am.  &  En(r,  R,  Cas.,  N.  S..  537;  last  he 
note  of  Denver  &  R.  G,  R.  Co.  r.  Derry  (Colo.).  36  R.  R.  R. 
59  Am.  &  Eng.  R.  Cas.,  N.  S,.  141:  third  head-note  of  Columbus 
Co.  '.:  Ashell  (Ga.).  38  R.  R.  R-  32.  61  Am,  8i  Eng.  R.  Cas.,  N. 
23;  Florida  Ry.  Co,  !',  Dorsey  (Fla.).  ;i7  R.  R.  R.  556,  60  Am. 
Eng,  R.  Cas.,  K,  S..  5.16:  McDade  r.  Norfolk,  etc.  R.  Co.  (W.  V 
.17  R.  R.  R.  554.  60  Am.  &  Eng.  R.  Cas..  N.  S..  554. 
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leged  a  breach  of  that  duty,  in  that  the  carrier  failed  to  stop 
car  at  the  station  of  the  plaintiff's  destination,  but  carried  her 
and  beyond  it  some  40  yards  or  more,  and  there  put  her  off;  t 
the  plaintiff,  in  attempting  to  find  her  way  back  to  the  station, 
over  a  switch  of  defendant's  railway,  and  thereby  injured  h 
self;  and  that  later,  while  still  on  her  way  back  to  the  5tati 
along  the  defendant's  railway  track,  she  stepped  into  an  oj 
culvert  or  trestle,  thereby  severely  injuring  herself.  Each  coi 
contains  the  usual  and  appropriate  averments  as  to  the  injtir 
and  damages  suffered  by  the  plaintiff;  and  each  alleges  that  sti 
injuries  and  damages  were  the  proximate  result  of  the  negliger 
of  the  defendant's  agents  or  servants  in  charge  of  the  car,  in  iz 
ing  to  put  her  off  at  her  station,  and  carrying  her  such  a  d 
tance  beyond  it  in  the  nighttime.  Each  count  of  the  complai 
as  last  amended,  stated  a  good  cause  of  action,  and  was  not  sr 
ject  to  anv  grounds  of  demurrer  assigned  as  error. 

[1]  It  was  not  necessary  that  the  complaint  should  allege  th 
the  defendant's  conductor  was  cognizant  that  the  plaintiff  d 
not  know  of  a  safe  route  from  the  point  where  she  alighted  ba 
to  the  station ;  nor  that  the  defendant's  servants  or  agents  It; 
reason  to  believe  that  the  plaintiff  would  encounter  danger  at  i. 
place  and  time,  and  in  the  manner,  alleged.  It  was  the  duty  i 
the  defendant  to  put  the  plaintiff  off  at  her  station,  and  not  son 
40  vards  beyond  it. 

[2]  It  was  not  necessary  for  the  complaint  to  negative  the  fa 
that  there  was  an  open,  obvious,  and  safe  way,  which  the  plaii 
tiff  could  have  traveled,  from  the  point  where  she  was  put  ol 
back  to  the  station.  If  this  were  so,  it  would  be  proper  matti 
for  a  plea,  and  not  for  the  complaint  to  negative. 

[3]  The  complaint  averred  the  advanced  age  and  feeble  coi 
dition  of  the  plaintiff,  and  that  it  was  in  the  nighttime  that  si 
was  carried  some  40  yards  past  her  station  :  this  being  an  actioi 
able  breach  of  duty  on  the  part  of  the  defendant  toward  tf 
plaintiff.  If  the  defendant's  servants  or  agents  in  charge  or  coi 
trol  of  the  car  on  this  occasion  had  actual  knowledge  of  tf 
plaintiff's  infirmities,  and  of  the  danger  which  she  would  prni 
ablv  ihcur  in  consequence  of  the  breach,  such  fact  wouUl  t 
proper  to  go  to  the  amount  of  the  damages  recoverable;  but  it 
not  necessary  to  the  recovery  of  any  damages,  and  is  therefoi 
not  necessary  to  the  statement  of  a  good  cause  of  action. 

"Carriers  must  be  equally  careful  not  to  pass 
ing  platform  or  station,  and  thus  to  require  or 
for  the  passenger  to  alight  without  returning  ti 
where  the  passenger  is  required,  either  expres; 
leave  the  car  without  assistance,  and  to  find  hi; 
to  the  station,  during  which  time  he  received 
is  liable.  This  is  held  to  be  true,  even  thoug 
carried  upon  a   freight  train.     Much  less  doi 
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lis  duty  where  he  puts  the  passenger  off  away  from  the 
:  night,  in  a  strange  place,  and  requires  him  thence  to  re- 
the  place  at  which  he  should  have  been  discharged."  2 
;on  on  Carriers,  §  1126. 

general  rule,  it  may  be  said  that  the  relation  of  carrier 
enger  does  not  cease  with  the  arrival  of  the  train  at  the 
r's  destination,  but  continues  until  the  passenger  has 
asonable  time  and  opportunity  to  safely  alight  from  the 

the  place  provided  by  the  carrier  for  the  discharge  of 
rs.  and  to  leave  the  carrier's  premises  in  the  customary 
'    Id.  §  1016. 
re  a  passenger  signaled  a  street  car  conductor  to  put  her 

given  stopping  place,  and  the  conductor  understood  the 
ut  failed  to  put  her  off  at  the  proper  station,  held  to  be 

negligence,  and  that  if  the  plaintiff,  while  attempting  to 
;  track  to  go  to  her  home,  fell  and  suffered  injury  on  ac- 

being  put  off  at  the  wrong  place,  the  carrier  would  be 

Melton  V.  Railway  Co.,  153  Ala.  95,  45  South.  151,  16 
.  (\.  S.)  467. 

engers  are  entitled  to  be  carried  to  their  destination,  and 
have  no  right  to  put  them  off  the  train  before  reaching 
&  N.  R.  R,  Co.  V.  Quinn,  146  Ala.  330,  39  South.  756. 

the  duty  of  the  conductor  of  a  common  carrier  to  take 
ickets  within  a  reasonable  time  after  leaving  a  station, 
;n  he  takes  up  the  ticket  to  a  flag  station  it  is  notice  to 

the  passenger  desires  to  get  off  at  such  station."  L.  & 
.  Co.  z:  Scale,  160  Ala.  584,  49  Soulh.  323. 
the  duty  of  common  carriers  to  stop  their  trains  at  their 
long  enough  to  allow  passengers  a  reasonable  time  in 
)  alight.  What  is  a  sufficient  time  is  usuallv  a  question 
jury."  Dilburn  v.  L.  &  N.  R.  R.  Co.,  156  Ala.  328,  47 
10.  "It  is  the  duty  of  common  carriers,  such  as  street 
lanies,  to  exercise  the  highest  degree  of  care  in  stopping 
rs  for  passengers  to  alight,  and  in  providing  a  reason- 
e  place  for  them  to  alight."    Mobile  Light  Co.  ■<'.  Walsh, 

295.  40  South.  560. 

mon  carriers  are  liable  in  damages  to  passengers  who 
led  beyond  their  destination  without  fault  on  the  part  of 
enger.  whether  resulting  from  the  negligence  of  the  car- 
1  breach  of  his  contract."  North  Ala.  Co.  t:  Daniel.  1,58 
\.  48  South.  50. 

her  the  car  stopped  at  the  station  on  this  occasion  for 
iption  or  discharge  of  passengers  was  a  disputed  question, 

defendant  was  not  entitled  to  the  affirmative  charge  on 
m*  that  the  car  was  stopped  at  the  plaintiff's  de.stination. 
iiience  is  without  dispute  that  it  did  stop  beyond  the  sta- 
hoiigh  the  exact  distance  is  in  dispute),  that  the  plaintiff 
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was  put  off  the  car  beyond  her  station,  at  night,  that  she 
aged  and  feeble,  and  that  she  was  injured  in  the  manner  alii 
while  attempting  to  find  her  way  back  to  the  station. 

[4]  It  was  not  necessary  that  the  complaint  should  allege 
the  appellee's  eyesight  was  defective,  or  that  she  could  not  s 
night,  nor  for  the  complaint  to  allege,  nor  the  evidence  to  s 
that  this  afflictloii  was  apparent  to  the  conductor,  in  ordt 
state  a  cause  of  action.  As  before  stated,  such  allegatior 
proof  might  be  proper  or  necessary  as  to  punitive  damages, 
therefore  go  to  the  amount  of  the  recovery,  but  not  to  the  i 
lute  right  of  recover}',  as  is  insisted  by  the  appellant  in  this 

[5]  If  the  plaintiff  pursued  a  dangerous  way  back  to  the 
tion,  when  a  safe  path  was  obvious  and  open  to  her  selec 
this  would  be  matter  proper  for  a  plea  of  contributory  neglig( 
and  it  was  not  necessary  for  the  plaintiff  to  negative  it  in 
pleadings,  nor  was  she  required  to  prove  such  negative  ma 
in  order  to  entitle  her  to  recover. 

The  trial  court,  among  other  things,  charged  the  jury  I 
"Passengers  who  take  passage  on  a  street  car  remain  passen 
until  they  get  to  their  destination,  and  this  relation  of  passe 
and  common  carrier  would  exist  between  the  passenger  and 
defendant  until  she  got  back  to  her  place  of  destination."  A 
the  court  charged  that:  "The  relation  of  passenger  and  com 
carrier  would  exist  between  the  passenger  and  the  defendant 
til  she  got  back  to  her  place  of  destination."  If  there  can  be 
to  be  any  erroneous  or  misleading  tendencies  in  these  exce 
from  the  charge  of  the  court,  they  were  cured  or  relieved  of  ■■ 
infirmities  when  considered  in  connection  with  the  charge  of 
court  as  a  whole. 

[6,  7]  The  instructions  of  the  court  must,  of  course,  be 
ferred  to  the  evidence  of  the  particular  case  on  trial;  and  h 
those  under  consideration  are  so  referred  we  feel  confident 
there  was  no  error,  nor  injury  to  the  defendant,  either  in 
charge  of  the  court  as  a  whole,  or  in  those  parts  to  which  it 
served  exceptions. 

[8]  Of  course,  the  relation  of  passenger  and  carrier  cor 
ues  to  exist  only  until  the  pas.senger  has  had  reasonable  time 
opportunity  to  alight  from  the  train,  and  to  leave  the  carri 
premises  in  the  customary  manner.  Whether  the  passenger  fa 
to  depart  within  a  reasonable  time,  or  whether  she  left  the  t 
or  the  carrier's  premises  by  an  unusual  route,  and  in  a  care 
or  negligent  manner,  was  a  question  for  the  jury.  There  is  ni 
ing  in  the  charge  of  the  court  in  this  case  contrary  to  the  n 
stated  by  Mr.  Hutchinson  and  Mr.  Elliott,  and  recognized 
the  courts,  as  to  when  such  relation  ceases. 

We  are  unable  to  find  any  possible  theory  upon  which  the 
fendant  was  entitled  to  the  affirmative  charge.  There  was 
error  in  the  refusal  to  give  any  of  the    defendant's    reque; 
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assigned  as  error  in  this  case.  Most  of  these  charges 
8,  and  9)  were  requested  upon  the  theory  that  it  was  the 
ihe  court  to  charge  the  jury  that,  if  the  plaintiff's  injuries 
oximately  caused  by  lier  defective  eyesight,  she  was  not 
to  recover ;  and  the  refusal  to  give  them  is  here  insisted 
We  cannot  agree  with  counsel  for  appellant  that  it  was 
■  of  the  court  to  give  these  instructions,  for  this  would  be 
unt  to  its  instructing  the  jury  that  if  the  plaintiff's  eye- 
is  defective  she  could  not  recover  in  this  case,  because 
failed  to  allege  such  defect  in  her  complaint, 
f  the  defendant  conceived  that  the  injury  complained  of 
result  of,  or  was  proximately  caused  by,  the  defective 
of  the  plaintiff,  and  not  by  the  negligence  of  its  agents 
nts,  as  alleged  in  the  complaint,  it  should  have  set  up  such 
by  a  special  plea,  and  thereby  made  it  an  issuable  fact, 
needed  by  counsel  for  defendant  that  it  was  not  one  of 
es  on  trial,  because  there  was  no  allegation  in  the  com- 
i  to  such  defective  sight,  nor  was  there  any  plea  averring 
injuries  suffered  by  the  plaintiff  were  in  consequence  of 
fective  sight.  The  charges  were  therefore  abstract  and 
ing.  As  before  stated,  there  was  ample  evidence  to  sup- 
'.  verdict  of  the  jury,  and  the  mere  fact  that  some  of  the 
;  tended  to  show  that  the  plaintiff's  eyesight  was  defective 
sufficient  to  take  from  the  jury  the  question  whether  or 
plaintiff  had  proved  any  count  of  her  complaint. 
;  the  plaintiff  probably  could  have  based  a  count  upon  the 
ice  of  the  defendant  in  putting  her  off  the  car  in  the  man- 
rribed,  and  because  of  her  defective  eyesight,  which  was 
lo  the  defendant's  agents  or  servants  in  charge  of  the  car, 
fact  was  known,  it  was  not  necessary  for  her  to  do  so. 
lad  other  counts  which  were  sufficient,  and  evidence  am- 
iupport  them,  believed  by  the  jury.  The  defendant  had 
t  to  require  that  she  should  seek  recovery  on  such  count. 
)re  stated,  if  the  defendant  conceived  that  plaintiff's  in- 
here the  result  of  her  defective  eyesight,  which  was  un- 
to its  agents  or  servants  in  charge  of  the  car,  and  was 
re  not  the  result  of  the  negligence  of  the  defendant,  it 
have  pleaded  such  matter  as  a  special  defense. 
ng  no  error,  the  judgment  of  the  trial  court  must  be  af- 

ned, 

SON,  McClellan,  and  Sayre.  JJ.,  concur. 
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BUTTERFIELD  V.  SaME. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  21.  It 
[95  N.  E.  Rep.  751.] 

Carriers — Action  for  Injuries — Explosion— Res  Ipsa  Loquiti 
Burden  of  Proof.* — Where  defendant's  street 
tiff  was  a  passenger,  was  proceeding  at  such  sp 
been  quickly  stopped  and  in  a  short  distance 
wrecked — as  to  the  forward  part — by  an  e: 
have  been  caused  by  dynamite,  and  there  w; 
ever  that  defendant  or  its  servants  had  specia 
unusual  danger,  or  could  have  obtained  it  bj 
high  degree  of  care  exacted  of  carriers,  ihe 
plosion  was  nol  evidence  of  negligence. 

Negligence — Kes  Ipsa  Loquitur. — Plaintiff,  in  an  action  for  ir 
ries.  had  the  affirmative  burden  of  showing  that  the  negligence  of 
fendant  caused  his  injury,  and  such  showing  canni 
mise  or  conjecture,  but  there  must  be  something  a 
either  by  direct  evidence  or  by  rational  inference  o 
established  facts;  and  while  plaintiff  is  not  bouni 
other  possibility  of  cause  for  his  injury,  except  t 
ant's  negligence,  he  is  required  to  show  by  evide 
lihood  that  it  resulted  from  an  act  of  negligence 
ant  was  responsible  than  from  a  cause  for  which 
and  if,  on  all  the  evidence,  it  is  just  as  reasonab 
the  cause  is  one  for  which  no  liability  attaches  ti 
one  for  which  defendant  is  liable,  plaintiff  fails  to 
of  proof  ^ 

Carriers — Injuries  to  PaBsengera — Management 
be  said  to  be  negligence  for  a  raotorman  to  run 
object  as  a  single  stick  of  dynamite  in  the  nighi 

*For  the  authorities  in  this  series  on  the  subjei 
tion  of  negligence  arising  from  the  tact  that  a  pa 
see  foot-note  of  Minneapolis  St.  Ry.  Co.  v.  Od( 
38  R.  R.  R.  437.  61  Am.  &  Eng.  R.  Cas.,  N.  S..  431 
of  Sherman  i-.  Southern  Pac.  Co.  (Nev.).  38  R.  R. 
Eng.  R.  Cas.,  X-  S..  407:  first  foot-note  of  Nolan 
Co,  (Mass.),  38  R.  R.  R.  378,  61  .Am.  &  Eng.  R 
second  foot-note  of  Knuckey  %'.  Butte  Elect.  Rj 
R.  R,  R.  757.  60  Am.  &  Eng.  R.  Cas..  N.  S.,  757; 
Central  of  Georgia  Ry.  Co.  v.  Brown  (Ala.).  37 
Am.  &  Eng,  R.  Cas..  N.  S„  197;  foot-note  of  O' 
wood  Park  Co.  (III.),  37  R,  R.  R.  183,  60  .Km.  & 
S.,  192;  Reems  v.  New  Orleans,  etc.,  R.  Co.  (La.l 
60  Am.  &  Eng.  R.  Cas.,  N.  S.,  S70;  Eaton  v.  Nev 
R.  Co,  (N.  y.),  37  R.  R.  R.  252,  60  Am.  &  Eng    R 
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Exceptions  from    Superior  Court,  Suffolk   County;    John  F. 
Brown,  Judge. 

Separate  actions  by  Thomas  C.  Bigwood  and  others  against  the 
Boston  &  Northern  Street  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  except.    Exceptions  overruled. 

C.  »'.    Bartlelt,  J.  W.   BartleU,  P.  B.   Jennings,  and  A.    T. 
Smith,  for  plaintiffs. 
H.  F.  Hurlburt,  D.  E.  Hall,  and  P.  N.  Jones,  for  defendant. 

RfGG,  J.  These  are  actions  brought  to  recover  damages  for 
injuries  received  by  passengers  of  the  defendant.  The  car  in 
which  thev  were  traveling  came  to  a  place  on  Main  street  in 
Melrose  on  a  slightly  descending  grade  at  about  7  minutes  before 
S  o'clock  on  the  evening  of  September  21,  1904,  when  an  explo- 
sion of  terrific  violence  occurred,  which  completely  wrecked  the 
ionvard  part  of  the  car,  granulated  the  stone  pavement  of  the 
street,  blew  away  a  portion  of  one  rail  of  the  defendant's  track 
and  killed  and  injured  many  people.  The  evidence  as  to  the  op- 
eration of  the  car  immediately  before  was  slightly  conflicting. 
Several  witnesses  testified  that  it  came  to  a  stop,  and  then  started 
fonvard  slowly;  others  said  it  was  coming  to  a  stop;  while  one 
thought  it  was  going  six  or  eight  miles  an  hour.  If  moving,  its 
!'pee<1  was  such  that  it  might  have  been  stopped  quickly  and  in  a 
short  distance.  It  appears  to  be  conceded  that  dynamite  was  the 
cause  of  the  catastrophe.  The  evidence  as  to  dynamite  was  this 
in  s'lbstance:  The  city  of  Melrose  had  ordered  200  pounds  of 
'iynamite  to  be  delivered  at  its  stone  crusher,  and  on  the.  after- 
noon of  September  21st  this  had  been  brought  from  a  hulk  in  the 
harbor  where  a  quantity  was  stored.  It  was  in  four  pine  or 
'pmce  boxes,  each  about  17K'  inches  long.  11-^  inches  wide  and 
^'i  inches  deep,  and  containing  100  cartridges.  Each  cartridge 
Mas  alindrical  in  form,  Ij^  inches  in  diameter  and  8  inches  long, 
i^eigjiing  one-half  pound,  and  thev  were  packed  in  tiers  in  saw- 
"li'-l.  Each  box  weighed  about  ^0  pounds.  The  evidence  is  not 
clear  as  to  how  securelv  the  box  covers  were  attached,  but  there 
*a>  perhaps  some  to  the  effect  that  it  was  by  four  nails.  These 
f'>:tr  boxes  were  delivered  in  Hoston  to  the  driver  of  an  express 
'earn  to  be  transported  to  Melrose,  who  put  them  on  his  load 
*iili  other  merchandise  where  thev  fitted  best,  one  being  on  the 
lip  of  a  dry  goods  box.  The  load  was  rot  perfectly  bound,  and 
at  some  place  between  Charlestown  and  Everett  another  rope 
lias  used  for  binding,  and  nothing  appears  to  have  been  missed 
bom  the  load  at  this  time.  He  then  drove  on  to  Melrose,  and,  at 
shnut  the  place  where  and  a  few  minutes  before  the  explosion 
^^Tred,  crossed  the  tracks  of  the  defendant  and  continiied  on 
to  hi«  stable  not  far  away.  Within  half  an  hour  after  the  ex- 
rl'>>ion  he  discovered  that  tl-e  box  which  had  been  on  the  top  of 
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the  dry  goods  box  was  gone,  and  only  three  boxes  of  dynai 
could  be  found.  There  was  no  evidence  aside  from  the  exploi 
as  to  where  this  box  was,  or  in  what  position  or  how  the  bo> 
its  contents  was  upon  the  street,  or  how  or  if  at  all  the  car  c; 
in  contact  with  the  dynamite.  ?o  far  as  disclosed  on  the  rec 
no  one  saw  it  after  it  was  bound  more  securely  upon  the  toj" 
the  dry  goods  box  between  Charlestown  and  Everett.  There  ■ 
evidence  that  empty  boxes  were  kept  on  the  hulk  in  the  har 
"as  oftentimes  one  gets  broken;  the  men  will  drop  a  box  10 
1 3  feet  and  smash  it  and  the  dynamite  is  repacked ;"  and  that 
namite  was  more  or  less  of  "an  erratic  substance."  The  car  ^ 
equipped  with  a  fender,  the  exact  height  of  which  above 
ground  was  not  fixed,  but  there  was  some  evidence  that  it  wa 
inches. 

[1]  The  plaintiffs  claim  upon  this  evic" 
be  justified  in  finding  that  the  explosion 
lision  of  the  defendant's  car  with  a  box  i 
brought  about  by  the  negligence  of  the 
man.  The  calamity  which  injured  the  pi 
dinarv  as  to  be  wholly  outside  the  pale  ( 
like  derailment,  a  misplaced  switch,  sudd 
a  flash  of  electricity  or  any  one  of  tho 
dents,  which  might  be  taken  to  speak  fo 
care  or  want  of  control  of  instrumental 
of  the  carrier  and  used  by  it  in  conducting 
result  from  anv  agency  actually  or  consti 
session  of  the  defendant.  It  did  not  flow 
property  of  the  defendant,  like  escaping  ; 
but  from  something  upon  the  public  w; 
fendant  had  no  control,  and  for  the  cond 
responsibility.  Ordinarily  no  one  would 
son  to  suspect  that  dynamite  would  be 
There  is  no  evidence  whatever  that  the  d 
had  special  information  of  this  unusual  d 
tained  it  bv  the  exercise  of  that  high  de 
common  carriers  of  passengers.  Under 
has  not  been  and  could  not  oroperly  be  ; 
ine  of  the  exolosion  was  itself  eviden 
plaintiffs  put  their  case  frankly  on  the  g 
the  motorman  to  avoid  striking  an  obstac 
carelessness  of  somebody  who  was  a  str 
and  which  turned  out  to  be  an  exnlosJv 
is  the  main  prooosition,  although  there  ai 
negligence  of  the  defendant  in  failine  tc 
to  enable  the  motorman  to  see  and  escapi 

The  burden  rested  upon  the  plaintiffs 
gence  of  the  defendant  cavsed  their  injur 
tive   burden   and   ccuUl  not   be  left   to 
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imagination.     There    must   be    something   amounting    to  proof 
either  by  direct    evidence  or  rational    inference  of  probabilities 

from  established  facts.  While  the  plaintiff  is  not  bound  to  ex- 
cljde  every  other  possibility  of  cause  for  his  injury  except  that 
1.1  the  negligence  of  the  defendant,  he  is  required  to  show  by 
t\idence  a  greater  likelihood  that  it  came  from  an  act  of  negli- 
gence for  which  defendant  is  responsible  than  from  a  cause  for 
fthich  the  defendant  is  not  liable.  If  on  all  the  evidence  it  is  just 
3-  reasonable  to  suppose  that  the  cause  is  one  for  which  no  lia- 
inliiy  would  attach  to  the  defendant  as  one  for  which  the  defend- 
ant i.:  liable,  then  a  plaintiff  fails  to  make  out  his  case. 

[2]  There  is  no  evidence  here  as  to  how  the  accident  occurred. 
Xoeye  now  living  saw  the  dynamite  upon  the  street  or  observed 
:he  impact  of  the  car  with  it.  It  is  conceivable  that  it  may  have 
Incurred  by  the  ear  running  upon  the  box  of  dynamite  while  it 
Han  inlact.  It  is  equally  reasonable  to  theorize  that  the  box,  as 
11  worked  out  from  under  its  binding  on  the  top  of  the  dry  goods 
Vt  and  fell  six  or  more  feet,  broke  open  in  striking  on  the 
■;one-pavcd  street,  and  a  single  stick  rolled  upon  the  rail  while 
ihe  rest  remained  outside  the  rail,  but  near  enough  to  be  ex-  . 
I'loded  by  the  detonation  of  the  single  stick  as  the  car  rolled 
Dver  it.  It  is  also  not  inconceivable  that  as  it  fell  a  wheel  of  the 
heavy  express  wagon  may  have  rolled  against  the  box  in  such  a 
■Jay  as  to  break  it  open  and  scatter  its  contents.  It  cannot  be 
'aid  to  have  been  negligence  for  a  motorman  to  run  upon  so 
-inal!  an  object  as  a  single  stick  of  dynamite  in  the  nighttime, 
it  might  be  suggested  with  like  plausibility  that  the  motorman 
■'served  the  box,  if  it  was  whole  and  partly  in  front  of  his  car, 
and  proceeding  slowly  brought  his  fender  or  the  wheel  of  his 
^at  against  it  in  the  expectation  that  it  would  be  pushed  aside, 
il'e  car  being  so  fullv  under  his  control  as  to  enable  him  with 
;trtainty  to  prevent  derailment,  and  that  the  dynamite  exploded 
!«■  the  jar  and  friction  thus  engendered.  These  hypotheses  il- 
-■■trate  the  wide  range  of  rational  speculation  available  in  the 
'ain  etfort  to  point  with  anv  greater  assurance  to  one  rather 
ilian  to  another  as  the  way  in  which  the  misfortune  occurred. 
M]  When  the  mind  is  left  in  such  uncertainty  it  cannot  be 
'M  that  a  cause  attributable  to  the  negligence  of  the  defendant 
^S5  been  indicated  by  a' probability  sufficient  to  be  removed 
'torn  the  realm  of  fancy.  We  know  of  no  case  closely  similar 
'0  this  in  its  facts,  but  the  principle  upon  which  this  decision 
ims  has  been  frequentlv  applied.  Wadsworth  z:  Boston  Elev. 
^'■Co..  182  Mass.  572,' 66  N.  E.  421:  Hunt  r.  Boston  Elev. 
5'-..201  Mass.  182-185.  87  N.  E.  489:  Jameson  r.  Boston  Elev. 
"'■■Co,,  193  Mass.  560,  79  N.  E.  750;  Faulkner  v.  Boston  & 
J=>ne  R.  R.,  187  Mass.  2.S4.  72  X.  E.  976:  Thomas  z:  Boston 
^17-  Rv.  Co..  193  Mass.  438,  79  X.  E.  749:  ^^acDonald  z: 
t^d'son  Elec.   III.  Co.,   208  Mass.  199.    94  X.  E.    259;  Orman- 
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drovd  V.  Fitchburg  &  Leominster  St.  Rv.  Co.,  193  Mass. 
78  N.  E.  739,  118  Am.  St.  Rep.  457;  Kupiec  v.  Warren,  Bi 
field  &  Spencer  St.  Ry.  Co.,  196  Mass.  463,  82  N.  E.  676;' 
ard  V.  Lincoln  Traction  Co.,  74  Neb.  802.  105  N.  W.  635, 
R.  A.  (N.  S.)  318. 
Exceptions  overruled. 


Kingsley  v.  Delaware,  L.  &  W.  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  19,  191 
180  Atl.   Rep.    327.] 

Carriers — Injuries  to  Passengers — Defects  in  Cars.— Where 
plaintiff,  in  attempting  to  alight  from  a  railroad  passenger  e< 
from  which  others  had  alighted  b'efore  and  after  her,  missed 
footing  and  fell  between  the  car  step  and  platform  of  the  st; 
and  was  injured.  Ihe  mere  proof  that  other  railroads  const ri 
car  steps  and  platforms  of  a  different  type,  without  any  pro( 
the  existence  of  a  recognized  standard  type,  will  not  charge  th( 
fendant  with  negligence. 

Negligence — Res  Ipsa  Loquitur* — The  mere  happening  of  ar 
cident,  without  some  proof  of  facts  from  which  the  violation 
duty  due  lo  the  plaintiff  by  the  defendant  may  he  legitimateli 
ferred.  as  a  rule,  will  not  constitute  negligence. 

Pitney,  Ch.,  and  Garrison.  Bogert,  Vroom,  and  Congdon.  JJ.. 
senting, 

(Syllabus   by   the   Court.l 

Action  by  Frances  Ann  Kingsley  against  the  Delaware,  I- 
awanna  &  Western  Railroad  Company.  Judgment  for  def 
ant.  and  plaintlfT  brings  error.     Affirmed. 

McD^nnott  &  Enright.  for  plaintiff  in  error. 
M.  M.  Slalhnan,  for  defendant  in  error. 

MiNTURN,  J.  While  attempting  to  leave  the  defend; 
passenger  coach  in  the  terminal  at  Hoboken.  the  plainii 
lady  over  60  years  of  age.  misjudged  the  distance  between 
step  of  the  car  and  the  station  platform,  and,  instead  of  pla 
her  foot  upon  the  platform,  set  it  between  the  step  and  the  | 
form,  and  falling  sustained  the  injuries  for  which  she  cl: 
damages  in  this  suit. 

With  a  party  of  three,  consisting  of  her  son.  and  Dr.  D? 
son  and  his  wife,  she  boarded  the  train  at  Grove  street  sta 
a  suburban  station  of  Newark,  and  arrived  at  Hoboken  at  a 
20  minutes  before  8  o'clock  in  the  evening.     The  car  in  \v 

*See   foot-note  of  preceding  case. 
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-he  rode  was  filled  with  passengers,  some  of  whom  preceded 
her  in  their  exit,  while  others  followed  her.  The  members  of 
her  own  party  preceded  her,  and,  while  she  was  in  the  act  of 
alighting.  Dr.  Davidson,  who  immediately  preceded  her,  turned 
to  assist  her,  and  found  her  wedged  between  the  station  plat- 
form and  the  car  step. 

The  action  is  based  upon  the  legal  theory  alleged  in  the  decla- 
ration that  the  defendant,  in  disregard  of  its  duty,  did  not  fur- 
nish a  reasonably  safe  place  in  which  to  alight,  and  did  not 
maintain  its  platform  in  such  a  manner  as  to  be  reasonably  safe, 
and  did  not  illuminate  its  platform  in  such  a  manner  as  to  en- 
alle  the  plaintiff  to  safely  alight.  It  will  be  observed,  therefore, 
that  the  gravamen  of  the  action  is  essentially  the  failure  of 
proper  construction  of  the  defendant's  transportation  facilities, 
and  a  failure  of  maintenance  in  the  supply  of  light. 

The  plaintiff's  testimony  is  the  only  evidence  in  the  case  di- 
rected to  the  latter  allegation,  and  she  leaves  it  entirely  clear 
that  there  was  a  sufficiency  of  light,  or  at  least  that  the  absence 
of  sufficient  light  was  not  the  superinducing  cause  of  her  acci- 
dent. Thus  the  question  was  asked :  "Q.  Well,  it  was  ht ;  it 
(the  depot)  was  illuminated?  A.  Certainly.  Yes,  indeed.  Q. 
Kni  did  you  notice  that  the  lights  were  in  the  middle  of  the 
platform?  A.  I  did  not  notice  any  lights.  There  was  no  light 
that  was  thrown  down  particularly  on  the  steps."  It  is  a  mat- 
ter of  conspicuous  comment,  in  view  of  the  meagerness  and 
B^ant  of  evidential  completeness  of  this  testimony,  and  of  its 
rital  importance  to  the  plaintiff's  case,  that,  if  the  defective 
condition  of  the  lights  in  the  terminal  could  to  any  extent  ac- 
count for  this  accident,  not  one  of  the  plaintiff's  party,  or  one 
of  [he  many  passengers  who  occupied  the  coach  with  her,  was 
ailed  upon  to  supplement  and  support  the  allegation. 

[I]  The  efforts  of  the  learned  counsel  for  the  plaintiff  were 
directed  in  the  main  to  establishing  the  negligence  of  the  defend- 
ant upon  its  alleged  failure  to  construct  its  car  steps  and  plat- 
form in  a  reasonably  safe  manner  for  the  plaintiff  to  alight,  and 
it  was  sought  to  establish  that  contention  by  two  methods  of 
proof:  First,  by  the  testimony  of  an  engineer  and  a  lawyer, 
who  had  made  measurements  of  other  cars  in  the  terminals  of 
other  railroads ;  and,  secondly,  by  photographs  taken  by  a  photog- 
rapher shortly  before  the  trial,  at  the  defendant's  terminal. 
The  case  is  before  us  upon  exceptions  taken  by  counsel  for  the 
plaintiff  to  the  exclusion  of  questions  put  to  those  witnesses, 
and  in  two  instances  to  the  exclusion  of  photographs,  as  well 
a'  generally  to  the  direction  of  a  nonsuit  by  the  trial  court  at 
ihe  termination  of  the  plaintiff's  case. 

The  plaintiff  sought  to  prove  by  her  witness  Higgins,  a  civil 
w^neer  in  the  employ  of  the  general  railroad  contractors,  that 
there  was   a  difference  in   measurement   between  the    steps  on 
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cars  operated  by  other  companies  and  the  steps  of  this  partici 
car,  with  relation  to  the  depot  platform.  Having  proved, 
only  that  there  was  a  difference,  but  also  that  the  cars  of 
various  lines  selected  for  comparison  varied  with  one  anot 
and  that  there  was  not  in  use  by  any  company  what  may 
called  a  standardization  of  step,  or  a  generally  accepted  t 
of  platform  which  could  be  utilized  as  a  basis  for  compari: 
he  was  asked:  "What,  in  your  opinion  as  a  civil  engineer,  is 
proper  distance  to  space  a  landing  platform  from  the  ga 
rail  of  a  track,  with  a  veivv  to  all  conditions  of  railroad  tr; 
as  yon  have  become  familiar  with  them?"  The  trial  court  o 
ruled  this  inquiry,  and  we  think  properly. 

The  net  result  of  this  witness'  testimony  was  that  he 
never  constructed  a  railroad  platform  or  roadbeds,  with  a  v 
to  the  accommodation  of  railroad  traffic  in  a  railroad  termi 
His  experience  was  limited  to  employment  with  railroad  t 
tractors,  and  a  more  or  less  extensive  familiarity  with  opini 
based  upon  writings  and  views  on  railroad  construction,  wl 
he  had  gleaned  from  a  book  and  some  periodicals  dealing  v 
that  subject.  His  was  not  the  case  of  a  competent,  construe 
railroad  engineer,  whose  testimony  in  behalf  of  a  theor>- 
construction  could  be  supported  by  constructive  engineei 
work  accomplished  or  directed  by  himself,  the  general  princi] 
underlying  which  had  received  the  approval  of  recognized  expi 
or  text-writers  of  his  craft,  whose  works  he  might  invoke 
support  his  theory.  N'o  such  responsibility  had  been  thrust  u 
him,  and  he  was  practically  in  the  status  of  a  civil  engineer  i 
had  read  some  theories  upon  the  subject  of  railroad  constnicl 
in  books  and  magazines,  which,  uon  constat,  ever  were  put  i 
actual  practice.  That  the  book  itself  would  not  be  evidei 
except  for  the  purpose  of  contradicting  the  witness,  is  the  set 
law  of  this  state.  N.  J.  Zinc  &  Iron  Co.  v.  Lehigh  Zinc  Co., 
N.  J.  Law,  192,  35  Atl.  915.  And,  a  fortiori,  the  interpretal 
put  by  a  witness  upon  the  language  contained  in  the  book, 
the  sole  ground  for  his  qualification  as  an  expert,  must  be  equ; 
apparent,  .-^s  was  said  bv  Mr.  Justice  Dixon,  speaking 
this  court,  in  Laing  v.  United  N,  J.  R.  R.  Co..  54  N.  J.  L 
578,  25  Atl.  410  (33  Am.  St.  Rep.  682) :  "The  worthlessr 
of  such  testimony  is  hardily  stronger  for  its  rejection  than 
practically  limitless  amount  6f  it  that  might  be  produced."  f 
also.  State  v.  Maioni.  78  N.  J.  Law.  339,  Atl.  526. 

The  witness  had  demonstrated  by  measurements  taken  by  1 
in  different  railroad  terminals  that  no  two  railroads  agreed 
the  method  or  form  of  car  step  and  platform  construction,  and  t 
the  entire  method  or  form  of  construction  apparently  was  a  qv 
tion  of  the  adaptation  of  the  platform  of  the  stations  to  the 
rions  types  of  rolling  stock  which  the  companies  found  it  r 
es.sary  to  accommodate  in  their  terminals,  in  an  enormous  inl 
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under  such  circumstances,  there  may  be  differences  of  c 

tion  must  be  apparent,  even  with  the  same  railroad ;  but  that  di£- 

TL'rence  of  construction  does  not  prove  negligent   construction 

niuit  be  equally  clear,  and  therefore  the  testimony  of  a  witness 

\ii<ei  entirely  upon  the  former  theory,  and  in  the  absence  of  a 

-ingle  factor  evidencing  negligence  of  construction,  was  properly 

rtjected. 

The  photographer  presented  four  photographs  showing  condi- 
tions at  the  terminal  shortly  before  the  trial.  Two  of  these  were 
excluded,  and  we  think  properly,  because  in  reality  they  did  not 
purport  to  show  conditions,  hut  included  superadded  elements 
intended  to  demonstrate  for  evidential  purposes  the  theory  of 
ihe  plaintiff's  case.  The  principle  upon  which  photographs  are 
admitted  is  entirely  foreign  to  such  a  theory,  for  their  utility  as 
evidence  is  based  upon  the  assumption  that  they  present  as  nearly 
sican  be  done  a  fac  simile  representation  of  the  place  in  question. 
Dison  V.  N.  Y.  &  N.  E.  R.  R,  57  Conn.  24,  17  Atl.  137.  14  Am. 
si,  Rm.  82;  Goldsboro  v.  C.  R.  R.,  60  N.  J.  Law.  49.  37  Atl. 
433. 

The  general  question  of  the  defendant's  liability  under  the 
cimimstances  is  presented  by  the  exception  taken  to  the  direction 
of  a  nonsuit.  As  has  been  observed,  there  was  in  the  testimony 
proof  conclusive  to  show  that  there  was  not  in  actual  practice  of 
railroad  operation  any  method  of  construction  of  car  steps  or 
terminal  platforms  recognizing  any  standardization  of  type  from 
*liich  it  could  be  said  that  the  defendant,  in  varying  its  construc- 
tion from  a  recognized  standard  or  type,  had  violated  the  duty 
ii  observing  care  and  foresight  for  harm,  which  it  owed  to 
llii<  plaintiff.  Upon  the  principle  of  the  violation  of  a  duty  to 
iake  reasonable  care  and  foresight  of  harm  rests  the  entire  doc- 
Irineof  tort  feasance.  "A  person,"  said  Lord  Esher,  in  Lane  v. 
Cox  1  Q.  B,  415,  "cannot  be  held  liable  for  negligence,  unless 
^oKti  some  duty  to  the  plaintiff,  and  that  duty  was  neglected." 
■\  violation  of  this  duty,  which  we  call  ne^igence,  cannot  be 
presumed,  but  must  be  proved.  Addison  on  Torts,  36.  As  was 
aiii  by  Blackburn,  J.,  in  Mersey  Docks  v.  Gibbs.  L.  K.  1  H.  L. 
IB;  "The  liability  for  an  omission  to  do  something  depends 
™ircW  on  the  extent  to  which  a  duty  is  imposed  to  cause  that 
thirigto  be  done."  And  so  it  cannot  be  predicated  of  any  particu- 
'^f  an  that  it  is  per  se  negligence;  it  is  only  so  because  it  is  a 
wMfh  of  some  duty  which  must  appear  as  a  substantive  factor 
in  the  rase.  Smith'on  Neg.  2;  Kahl  v.  Love,  37  N.  J.  Law,  5. 
If  there  was  a  diitv  imposed  upon  the  defendant  in  this  case, 
"Iwthan  it  had  performed  in  the  carriage  and  care  of  the  plain- 
•in.  tilt  testimony  does  not  present  it,  except  upon  the  theory  that 
litis  intervening  space  between  platform  and  car  step  presented 
*"  obvious   danger  which  the  defendant   should  have  guarded 
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against  in  some  manner.  It  may  be  said  in  passing  that 
this  space  presented  a  condition  of  danger  which  was  obvi 
to  the  defendant  to  a  degree  requiring  the  exercise  of  care  ir 
use,  and  to  superinduce  a  duty  of  care  and  foresight,  it 
equally  obvious  to  the  plaintiff,  and,  under  such  condition? 
has  been  held  by  this  court  that  exits  for  common  use  for  1 
passengers  are  places  of  obvious  danger,  and  that  passing  c 
them  suggests  and  requires  a  prudent  watchfulness  by  the  i 
against  the  danger  attendant  upon  their  use.  Hoboken  Ferrv 
V.  Feiszt,  58  N.  J.  Law,  198,  35  Ati.  299. 

That  the  existence  of  this  space  did  not  impress  itself  a 
place  of  danger  upon  the  plaintiff's  friends,  including  her  ; 
who  preceded  her  in  alighting,  is  manifest,  for  none  of  tl 
warned  her  of  its  existence,  and  all  of  them  alighted  with 
comment  or  precaution  regarding  a  possible  danger  to  the  plair 
in  its  use.  Dr.  Davidson  alone,  recognizing  the  courtesy  wl 
the  occasion  demanded,  turned  to  give  the  plaintiff  his  hand 
alighting,  and  then  found  her  between  the  car  step  and  the  p 
form.  Out  of  a  car  filled  with  passengers,  as  the  plaintiff  te 
fied,  none  has  been  produced  to  testify  to  the  inherent  or  obvi 
danger  incident  to  alighting  therefrom,  or  that  any  other  accid 
took  place  at  that  time,  or  at  any  other  period  in  the  attempt 
use  this  step  and  platform  construction. 

[2]  The  argument  for  negligence  by  the  defendant,  therefc 
must  proceed  upon  ad  hominem  lines,  and  not  upon  notice 
the  defendant  from  the  happening  of  a  previous  accident, 
from  the  clear  obviousness  of  danger  incident  to  the  maintenai 
of  a  dangerous  condition.  In  this  aspect  of  the  question, 
are  not  without  illumination  from  this  and  other  jurisdictior 

In  Bradhead  v.  Midland  Ry.  Co.,  L.  R.  2  Q.  B.  440.  Rla 
burn,  J.,  upon  a  question  of  kindred  character  to  that  presen 
here,  said :  "I  agree  with  what  I  understand  to  have  been  the  dir 
tion  of  Erie,  C.  J.,  in  Todd  v.  London  &  S.  W.  Ry.  Co..  2  F.  & 
730,  that  the  railway  company  are  not  bound  to  have  a  carri; 
made  in  the  best  of  all  possible  ways,  but  fulfilled  their  di 
by  providing  a  carriage  such  a.s  was  found  in  practical  use 
be  sufficient.  In  other  words.  I  understand  the  obligation  to 
to  furnish,  not  a  perfect  vehicle,  but  one  reasonably  sufficien 

In  Traphagen  v.  Erie  R.  R..  73  N.  J.  Law,  7.S9,  64  Atl.  lO: 
67  Atl.  753,  the  plaintiff  was  injured  in  alighting  from  a  p: 
senger  coach  of  the  railroad  company  by  her  heel  catching 
the  step.  The  negligence  alleged  was  the  inordinate  height 
the  step  from  the  ground,  and  it  was  there  held  by  this  court  th 
while  a  railroad  must  use  reasonable  means  to  enable  a  passenj 
to  alight,  it  is  not  held  to  an  exercise  of  infallible  judgment 
its  method  of  construction.  Mr.  Justice  Swayze,  speaking  f 
this  court,  said:  "If  we  may  be  presumed  to  know  that  the  heig 
(of  steps)  of  some  cars  are  lower  we  may  also  be  presumed 
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know  that  the  height  varies  with  different  railroads,  with  differ- 
ent cars  upon  the  same  road,  and  even  with  different  cars  of 
«inie  train.  No  standard  of  height  is  shown  to  have  been  adopted, 
and  the  managers  of  each  railroad  apparently  use  their  own 
judgment.  That  judgment  varies  doubtless  on  account  of  the 
<Iifferent  problems  with  which  each  road  has  to  contend.  Whether 
ihe  height  of  the  step  be  high  or  low,  accidents  will  happen  that 
might  be  avoided  in  each  case  if  the  height  were  different." 

The  case  Lafflin  v.  Buffalo  &  Southwestern  R.  R.  Co.,  106  \. 
V.  136.  12  N.  E.  599,  60  Am.  Rep.  433.  is  there  cited  with  ap- 
proval, and  it  is  to  be  observed  that  the  latter  case  differs  from 
the  former  in  the  fact  that,  while  in  the  New  Jersey  case  the 
ground  of  action  was  that  the  step  was  too  high,  in  the  Xew  York 
cartr  the  complaint  was  that  it  was  too  low.  Earl,  J.,  in  his  opin- 
ion remarks;  "There  was  no  proof  that  the  platform  was  not 
constructed  in  the  ordinary  way;  nor  that  the  space  between  it 
and  the  car  was  any  greater  than  the  emergencies  of  the  busi- 
ness and  the  operations  of  the  railroad  required.  There  was  no 
ei"idence  that  any  accident  had  ever  happened  at  that  station  be- 
fore on  account  of  the  construction  of  the  platform,  or  that  there 
bad  ever  been  any  complaint  in  reference  to  it.  Xo  structure  is 
ever  so  made  that  it  may  not  be  made  safer.  But,  as  a  general 
rule,  when  an  appliance  or  machine  or  structure,  not  obviously 
dangerous,  has  been  in  daily  use  for  years,  and  has  uniformly, 
proved  adequate  and  safe  and  convenient,  its  use  may  be  con- 
tinned  without  the  imputation  of  culpable  imprudence  or  negli- 
gence." In  further  support  of  this  rule,  it  was  heid  by  the  same 
fonn  to  be  error  to  allow  the  plaintiff  to  prove  the  happening  of 
accidents  at  other  stations  on  the  same  railroads,  without  show- 
ing that  the  conditions  were  substantially  similar.  Brady  v. 
Manhattan  Ry.  Co.,  127  N.  Y.  46.  27  N.  t.  368. 

-\nd  in  line  with  the  principle  thus  enunciated  it  was  held  in 
ihe  same  jurisdiction  that  the  owner  of  a  vehicle  is  not  bound 
to  furnish  applicances  which  will  render  an  accident  impossible, 
Itil  only  such  as  are  commonly  used  bv  men  of  judgment  and 
common  pnidence.  Rattagliata  v.  Hubbell.  7  Misc.  Rep.  103, 
^  ^'.  Y.  Supp.  409.  In  the  case  last  cited,  many  instances  of 
the  application  of  this  rule  are  cited.  To  like  import  are  the 
Massachusetts  cases,  Hilborn  v.  Boston  &  X.  St.  Ry.  Co..  191 
Mass.  14.  77  X.  E.  646,  is  the  latest  and  most  conspicuous  in- 
stance at  hand,  and  its  facts  are  essentially  akin  to  those  in  the 
ca'e  at  bar.  Sheldon,  J.,  remarked :  "In  the  absence  of  anv  evi- 
lience,  it  was  mere  matter  of  speculation  whether  widely  differ- 
Mly  constructed  cars  practically  could  have  been  used  in  the  dif- 
'erent  places  and  under  the  different  circumstances  necessary 
'f  be  provided  for." 

In  the  case  at  bar  the  space  complained  of  as  dangereous  was 
'Wfteen  7j^  to  9yi  inches;  in  Falkins  v.  Boston  Elevated  Ry.. 
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188  Mass.  153,  74  N.  E.  338,  the  width  of  the  space  betw. 
platform  and  car  step  was  from  7j4  to  lOJ^  inclies;  in  Willwo 
V.  Same.  188  Mass.  220,  74  N.  E.  333,  and  in  Field  -.'.  Same,  : 
Mass.  222,  74  N.  E.  334,  the  space  was  between  3  and  4  inch 
in  Ryan  v.  Manhattan  Ry.  Co.,  121  N.  Y.  126,  23  N.  E.  11 
the  estimate  was  14  or  15  inches;  Fox  v.  New  York,  70  II 
181,  24  N.  Y.  Supp.  43,  the  width  was  20  inches;  in  Rothscl 
V.  C.  R,  R..  163  Pa.  49.  29  At!.  702.  the  estimate  was  16  to 
inches.  "In  all  these  cases,"  says  Mr.  Justice  Sheldon,  in 
case  of  Hilborn  v.  Boston  &  N.  Ry.,  supra,  "it  was  held  that 
existence  of  the  space  offered  no  evidence  of  negligence." 

User  of  the  defective  appliance  for  a  time  sufficientiv  long 
enable  a  conrt  to  leave  it  to  a  jury  to  presume  notice  from  ' 
duration  of  the  defect,  or  actual  notice  to  the  defendant  of 
defective  condition  in  the  case  of  a  stairway  in  a  quasi  put 
place,  such  as  a  large  department  store,  was  held  by  this  coi 
in  the  recent  case  of  Schnatterer  v.  Bamberger,  79  Atl.  324. 
be  the  essential  prerequisities  to  establishing  the  liability  of  1 
defendant  for  injuries  suffered  by  a  customer  who  caught  1 
heel  in  the  brass  nosing  while  using  the  stairway. 

The  case  at  bar,  however,  is  devoid  of  even  these  elements 
liability,  and  no  attempt  is  made  to  establish  defendant's  1 
bility  upon  the  ground  of  notice  or  presumptive  notice,  sol 
upon  the  ground  that,  because  of  the  happening  of  the  injun- 
the  plaintiff,  ex  necessitate  a  mode  of  car  construction  which 
to  that  period,  and  presumablv  since,  has  stood  the  test  of  i 
and  experience  may  be  singled  out  and  condemned  as  a  spec 
of  malconstriiction.  upon  a  basis  of  comparison  which  in  the  sai 
breath  admits  that  there  is  no  recognized  standard  of  compa 
son.  and  hence  no  basis  for  the  condemnation  of  the  defendf 
as  a  tort-feasor. 

In  the  final  analysis,  the  testimony  in  the  case  at  bar  demi: 
strates  simply  a  difference  of  construction  between  the  defendan 
car  and  platform  and  some  of  the  cars  and  platforms  of  otV 
companies:  but,  upon  legal  principle,  until  that  difference  can 
transmuted  into  a  legal  generalization  indicating  a  variati 
from  the  existence  of  a  standard  type,  the  departure  from  "hi 
hv  the  defendant  might  be  construed  as  imprudent  and  neglige; 
and  by  which  a  criterion  of  duty  may  be  established,  the  dama 
incurred  under  circumstances  such  as  are  presented  in  tlie  ca 
at  bar  must  be  held  to  be  damnum  sine  injuria,  and  can  impo 
no  liability  upon  the  defendant. 

The  judgment  below  is  therefore  affirmed. 

PiTNi^v.  Ch..  and  Booert,  \'room,  and  Congdon,  JJ.,  dissei 
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Calder  v.  Southern  Ry.  Co.  et  al. 
(Supreme    Court    of    South    Carolina.   July    12,    1911.) 
[71   S.  E.   Rep.  B41.] 
Gamers— Paascngen    on    Pullman     Car — Protection.* — A     carrier 
must  exercise  the  utmost  care  for  the  safety  of  a  passenger  on  a 
Pullman   car,   and    where   the   passenger,    while    asleep    in    her   berth, 
V13S  assaulted  and  robbed  the  carrier  and  the  sleeping  car  company 
*tre  both  liable  for  a  negligent  failure  to  protect  the  passenger. 

Renio™l  of  Causeo — Joint  Liability-t — A  complaint  which  alleges 
ihe  joint  liability  ot  a  domestic  carrier  and  a  foreign  sleeping  car 
compmy  for  injuries  to  a  passenger,  received  while  in  her  berth,  is 
not  objectionable  as  a  sham  lo  prevent  the  foreign  company  from 
rcmofing  the  action  to  the  federal  court. 

Cviierft— Carriage  of  PaaBengers—Liability  ot  Lessor.! — A  railway 
company  leasing  its  road  is  jointly  liable  with  the  lessee  for  negli 
jem  injury  to  a  passenger  of  the  lessee. 

Carriers — Passengers — Obligation  of  Sleeping  Car  Companies. § — 
k  sleeping  car  company  must  take  proper  care  to  keep  watch  over 
its  passengers  asleep  in  their  berths,  even  before  it  has  notice  of 
m  danger  or  of  facts  sufficient  to  cause  it  to  anticipate  danger  t() 
my  particular  passenger,  and  robbery  is  a  danger  which  it  must 
Ruaid  against. 
Carriers — Carriage   of  Passengers — Punitive   Damages.|{ — The   fail- 

'For  the  authorities  in  this  series  on  the  subject  of  the  liability 
o(  railroad  companies  for  injuries  to  passengers  from  the  negligence 
w  fault  of  sleeping  car  companies  or  that  of  their  employees,  see 
list  foot-note  of  Taber  j:  Seaboard  A.  L.  Ry.  (S.  C),  36  R.  R.  R. 
tM.  59  .\m.  ii  Eng.  R.  Cas.,  N.  S..  466;  Denver  &  R.  G.  R.  Co.  r. 
Derry  (Colo.).   36   R.   R.   R.   141.  59   Am.   &   Eng.   R.  Cas..   N,   S.,   141. 

iFor  the  authorities  in  this  series  on  the  subject  of  the  joinder  of 
lort.feasors,  see  second  foot-note  of  Ward  v.  Pullman  Car  Corp. 
(Ky),  31  R.  R.   R.  548.  54  Am,  &  Eng.   R.  CSs.,   N.   S..  548. 

For  the  authorities  in  this  series  on  the  subject  of  removal  of  cause 
to  federal  court  because  of  diversity  of  citizenship,  see  last  foot- 
note of  Ward  V.  Pullman  Car  Corp.  (Ky.),  31  R.  R.  R.  548,  54  Am. 
S  Eng.  R,  Cas..  N.  S.,  548:  toot-note  of  Eastin  &  Knox  t:  Texas  & 
P-  Ry.  Co.  (Tex.),  24  R.  R.  R.  508.  47  Am.  &  Eng.  R.  Cas..  K.  S.. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  liability 
ot  a  lessor  railroad  for  the  torts  of  its  lessee,  see  second  fool-note 
"i  Delasbmutt  v.  Chicago,  etc..  R.  Co.  (Iowa),  37  R.  R.  R.  15,  60 
.Km.  &  Eiiff.  R,  Cas..  X.  S..  15;  Maumee  Valley  R..  etc..  Co.  {■.  Mont- 
Hmery  lOhio).  35  R.  R.  R.  724.  58  Am,  &  Eng.  R.  Cas..  N.  S.,  724. 
6See  first  foot-note  of  Alabama,  etc..  Ry,  Co,  v.  Sampley  (Ala.), 
1*R.  R.  R,  528,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  528. 
For  the  authorities  in  this  series  on  the  question  when  punitive 

^''  Mfmplary    damages   arc.   and   are    not,    recoverable    against    the 

Miritr  for  wrongs   to  its   passengers,   see   foot-note   of   Mcintosh   v. 

Augusta,  etc.,  Ky,  Co,  (S,  C).  38  R.  R.  R,  595.  61  Am.  &  Eng.  R. 

us,  N,  S..  595;  foot-notes  of  Illinois  Cent.  R.  Co.  v.  Dodds  (M'     " 
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ure  of  the  servants  of  a  sleeping  car  company  to  keep  watch  wV 
a  passenger  was  asleep  in  her  berth  is  a  reckless  disregard  of  I 
safety,  and  where  the  passenger  was  assaulted  and  robbed  the   co 
pany  is  liable  for  punitive  and  compensatory  damages. 

Carriers — Robbery  of  Passenger — Punitive  Damages — Instmctio 
— An  instruction  authorizing  the  jury  to  award  punitive  damaj 
against  a  sleeping  car  company  (or  injuries  to  a  passenger  assaul 
and  robbed  while  asleep  in  her  berth,  if  the  jury  believed  that  th 
was  a  conscious  disregard  by  the  company's  servants  to  observe  < 
care,  and  that  a  willful  invasion  of  the  passenger's  rights  was  i 
essential  to  justify  such  damages,  properly  submitted  the  issue 
punitive  damages. 

Damages — Heittal  Suffering — Instructions — "Assault." — In  an 
tion  against  a  sleeping  car  company  for  injuries  to  a  passenger 
saulted  and  robbed  while  asleep  in  her  berth,  a  charge  that  the  1 
does  not  allow  a  recovery  of  damages  for  mental  suffering,  in  i 
absence  of  bodily  injury,  that  the  passenger  could  recover  such  da 
ages  as  she  actually  sustained  by  reason  of  the  assault,  that  it  v 
not  necessary  to  touch  a  person  to  constitute  an  assault,  which  v 
an  attempt  to  apply  even  the  least  actual  force  causing  apprelii 
sion  of  immediate  peril,  and  that  the  amount  of  damages  for  men 
suffering  depended  on  the  circumstances,  was  not  objectionable 
making  a  well-founded  apprehension  of  immediate  peril  elements 
damage,  irrespective  of  whether  they  were  caused  by  physical 
jury,  or  the  result  of  "assault,"  as  technically  defined. 

Damages — Punitive  Damages — Wealth  of  Defendant — Admissil 
ity-TF — Evidence  of  the  wealth  and  pecuniary  ability  of  defendant 
admissible,  where  punitive  damages  are  recoverable. 

Appeal  from  Common  Pleas  Circuit  Court  of  Chariest 
County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  D.  B.  Catder  against  the  Southern  Railway  Compa 
and  others.  From  a  judgment  for  plaintiff  against  defenda 
Pullman  Company,  it  appeals.     Affirmed. 

The  following  are  defendant's  exceptions: 

"(l)  In  taking  jurisdiction  of  this  case  and  in  refusing  t 
application  for  an  order  accepting  the  petition  and  bond  for  i 
moval;  it  is  submitted  that  the  court  was  without  jurisdicli' 

38  R.  R,  R.  508,  HI  Am.  &  Eng.  R.  Cas.,  N.  S..  508;  Schwartz  i'.  M 
souri.  etc..  Ry.  Co.  (Kan.),  .17  R.  R.  R.  764,  60  -Am.  &  Eng.  R.  Cs 
N.  S„  764;  last  foot-note  of  McDade  '.-.  Norfolk,  etc.,  Ry.  Co.  V 
Va,).  37  R.  R.  R.  554.  60  Am.  &  Eng.  R.  Cas..  N.  S.,  554. 

HFor  the  authorities  in  this  series  on  the  subject  of  the  admis 
hility  and  effect  of  evidence  of  the  financial  circumstances  or  si 
of  the  family,  etc.  of  parties,  in  negligence  cases,  see  last  foot-nc 
of  Bahr  t-  Northern  Pac.  Ry.  Co.  (Minn.),  24  R.  R.  R.  782.  47  Ai 
&   Eng.   R.  Cas..  N.  S.,  783. 
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10  in'  this  case  for  the  reasons  stated  in  the  petition  for  removal 
and  that  the  cause  was  removed  into  the  Circuit  Court  of  the 
Tnited  States  by  the  filing  of  said  petition  and  bond  for  removal. 
"(2)  In  refusing  to  accept  said  petition  and  bond  for  removal, 
ttlien  the  petition  alleged  that  the  joinder  of  the  resident  defend- 
ant was  fraudulent,  for  the  purpose'  of  defeating  jurisdiction 
01  ihe  United  States  court,  and  when  the  allegations  of  the  com- 
plaint itself  show  separate  and  distinct  causes  of  action  against 
each  defendant,  a  separate  controversy,  and  a  removable  case. 
"(3)  In  refusing  to  accept  said  petition  and  bond  for  removal 
and  in  taking  jurisdiction  of  said  case,  because  the  liability  of 
the  lessor  railroad  company,  if  any,  is  not  a  joint  liability  with 
ihe  leasee  railroad  company,  but  is  contractual,  and  is  based  upon 
\'.K  lease  or  statute;  further  because  the  facts  alleged  sJiow  the 
wrongs  complained  of  were  not  the  joint  and  concurrent  acts 
oi  both  defendants,  and  because  there  was  no  community  in 
ihe  alleged  wrongdoing. 

"(4)  In  refusing  to  accept  the  petition  and  bond  for  removal, 
«hen  the  complaint  alleged  two  causes  of  action,  viz.,  assault  by 
a  third  person,  and  loss  of  property.  As  to  the  assault  no  cause 
of  action  is  stated  because  there  is  no  allegation  of  knowledge 
fpf  danger  or  reason  to  apprehend  danger.  As  to  the  loss  of 
properly,  it  is  submitted  a  railroad  company  is  not  responsible 
tor  the  loss  of  hand  baggage  of  a  passenger  in  a  sleeping  car, 
lo*t  bv  the  alleged  negligence  of  the  employees  of  the  sleeping 
car  company  in  not  keeping  watch.  Certainly' Ihe  imputed 
liability,  if  any,  would  be  limited  to  the  lessee  company,  and  not 
to  the  lessor.  The  controversy  as  to  the  Pullman  Company  is 
^lable,  because  its  liability  is  direct,  while  the  liability  of 
the  railroad  company  is  in  one  case  (if  any)  imputed,  and  in 
the  other  depends  upon  contract  (the  lease),  and  no  joint  tort  is 
sllfged,  no  community  in   wrongdoing. 

"ij)  Ifi  overruling  the  demurrer,  it  is  submitted  the  demurrer 
'"the  cause  of  action  alleging  the  assault  upon  plaintiff  by  a 
Ihird  person  should  have  been  sustained,  because  as  to  that  cause 
fif  action  the  complaint  fails  to  state  a  cause  of  action,  in  that 
■here  is  no  allegation  in  said  complaint  that  defendants  had 
stii-  knowledge  of  the  existence  of  the  danger  of  such  unexpected 
assault,  or  of  circumstances  from  which  such  danger  mav  have 
reasonably  been  anticipated. 

'6}  In  overruling  the  motion  for  nonsuit;  it  is  submitted  the 
nonsuit  should  have  been  granted  because :  There  was  no  evi- 
•lence  to  sustain  the  material  allegations  of  the  complaint.  There 
"as  no  evidence  to  sustain  the  allegation  that  the  defendant,  either 
ffirough  negligence  or  willfulness,  caused  any  loss  or  injury  to 
plaintiff.  The  evidence  was  that  whatever  loss  of  injury  oc- 
wed  to  plaintiff  was  due  to  the  wholly  unauthorized  and  unlawful 
3ft  of  a  third  person,  coming  secretly  and  suddenly  and  un- 
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expectedly  into  the  car,  for  which  the  defendant  is  in  no  m 
responsible,  and  could  not  have  reasonably  foreseen  or  prevent 
In  any  event,  the  nonsuit  as  to  the  cause  of  action  for  vindict 
damages  should  have  been  granted,  upon  the  ground  that  thi 
was  no  testimony  to  sustain  the  allegations  of  willfulness 
wantonness  on  the  part  of  the  defendant,  its  servants,  or  ager 

"(7)  We  submit  the  Presiding  Judge  erred  in  charging  1 
jury  that  punitive  damages  could  be  awarded  in  this  case;  thi 
being  no  evidence  to  siiqport  sucK  cause  of  action. 

"l8)  We  submit  the  Presiding  Judge  erred  in  charging  1 
jury  that  punitive  damages  are  not  only  recoverable  for  a  w; 
ton,  highhanded,  or  willful  invasion  of  plaintiff's  rights.  I 
that  the  jury  were  authorized  to  find  punitive  damages,  if  ll 
l)elieve  there  was  a  conscious  disregard  on  the  part  of  the  defei 
ant,  its  agents,  and  servants,  to  do  their  duty,  a  conscious  faih 
to  observe  due  care,  which  was  the  proximate  cause  of  the  iniu 
We  submit  every  act  of  simple  neghgence  is  in  a  sense  conscio 
and  neghgence  never  warrants  punitive  damages.  The  oi 
conscious  failure  to  exercise  due  care  which  warrants  puniti 
damages  must  be  such  a  conscious  failure  as  has  in  c( 
templation  the  injurious  conse(|uences  reasonably  to  be  expect 
to  result  from  the  act. 

"(9)  We  submit  the  Presiding  Judge  erred  in  charging  t 
fifteenth  request  of  plaintiff,  as  follows :  'The  jury  are  instruci 
that,  where  the  acts  of  the  servant  of  a  corporation  are  not  oi 
negligent,  but  wanton  and  willful — that  is.  in  plain  disregard 
a  known  dutv.  or  in  a  conscious  failure  to  observe  due  care 
such  case — the  jury  may  award  in  addition  to  compensatr 
damages  other  damages,  known  as  punitive,  exemplary,  or  vind 
live  damages.  Such  damages  are  for  the  purpose  of  deterring 
defendant,  or  other  persons  in  like  conditions,  from  committi 
the  same  wrongs  and  injuries.'  By  this  request  wantonnt 
and  willfulness  are  defined  as  disregard  of  a  known  <luty. 
a  conscious  failure  to  observe  due  care.  We  submit  this  is  i 
the  law.  Before  conscious  failure  to  exercise  due  care  w 
warrant  punitive  damages,  it  must  have  in  contemplation  t 
iniurioits  consecjuences  to  be  expected  from  the  act:  it  must 
effect  amoimt  to  willfulness  or  intentional  injury. 

"CIOI  Tt  is  submitted  the  circuit  judge  erred  in  first  chart;! 
the  jurv  that  plaintiff  could  recover  'such  damages  as  you  thi 
she  actually  sustained  by  reason  of  anv  assault  committed  ■ 
her."  and  then  charging  plaintiff's  fifth,  sixth,  seventh,  ai 
eight  rer|«ests.  defining  technical  assault  and  charging  that 
was  not  necessary  to  toiich  the  person  to  constitute  an  assau 
that  an  assault  was  an  attempt  to  anpiv  even  the  least  acti 
force,  causing  apprehension  of  immediate  peril :  and  then  char 
ing  nlaintiff's  twelfth  request,  as  follows:  'The  jury  are  furlh 
instrLicted  that  the  amount  of  the  damages  for  mental  angui 
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suffered  by  the  plaintiff,  such  as  terror  and  horror  of  mind, 
depends  upon  the  circumstances  of  the  case  as  found  by  the  jury 
from  the  evidence,  and  is  to  be  awarded  in  their  sound  discre- 
lion."  It  is  submitted  that  the  jury  were  in  effect  erroneously 
charged  that  freight,  or  'a  well-founded  apprehension  of  im- 
mediate peril.'  terror,  or  horror  of  mind,  where  elements  of  dam- 
age, irrespective  of  whether  the  same  were  caused  by  applicable 
physical  injur>',  or  were  the  result  of  assault,  as  technically 
defined. 

"(11)  We  submit  that  apprehension  or  fear  caused  by  as- 
sault without  battery  is  not  an  element  of  damage.  The  charge 
(It  the  circuit  judge  was  misleading,  at  least  confusing,  for  though 
ihe  jan,-  was  charged  that  damages  for  mental  anguish  in  the 
absence  of  bodilv  injury  could  not  be  awarded,  yet  the  jury  may 
ivell  have  understood  from  the  charge  that  horror  and  terror, 
caused  by  assault  without  battery,  were  a  basis  for  damages,  . 
vihile  other  mental  anguish  was  not,  unless  coupled  with  the 
bodily  injury. 

"'112)  We  submit  the  circuit  judge  erred  in  refusing  the 
eleventh  request  of  defendant  as  follows :  'I  charge  you  that 
yim  cannot  hold  the  defendant  liable  in  this  case  for  the  wrong- 
ful acts  of  third  persons  causing  loss  or  damage  to  plaintiff,  un- 
fa; the  defendants,  their  servants,  or  agents,  had  knowledge  of 
the  danger,  or  of  facts  or  circumstances  from  which  that  danger 
might  reasonably  be  inferred.'  We  submit  that  the  request  con- 
tained a  sound  proposition  of  law  applicable  to  the  case,  and  the 
Hefendanl  had  the  right  to  have  the  same  charged.  The  error 
Ma-  emphasized  by  the  Presiding  Judge  saying:  'I  refuse  to 
charge  you  that.  Whenever  a  sudden  riot  breaks  out  on  a  train 
and  any  one  is  injured,  and  the  railroad  authorities  had  no  rea- 
•"n  to  apprehend  any  danger  of  that  sort,  they  are  not  responsi- 
ble: however.  I  will  meet  the  issue  fair  and  square,"  etc.,  thereby 
limiting  and  restricting  the  general  principle  of  taw  to  cases  of 
'"(iden  'riot,'  and  making  the  protection  applv  to  'railroad  au- 
ilnritie';'  alone,  although  the  cases  had  already  been  nonsuited 
»^  to  the  railroad  companies  (defendants). 

"(13)  In  refusing  the  twelfth  request  of  defendant,  as  fol- 
lows: 'I  charge  you  in  this  case  you  cannot  find  any  damages 
iV  the  alleged  assault,  hvit  your  verdict  must  be  confined  to  the 
allegations  and  proof  relating  to  the  loss  of  property.'  We  sub- 
jnit  there  was  no  evidence  upon  which  to  hold  the  defendant  lia- 
"If  in  damages  for  the  alleged  assault. 

"fl4)  In  refusing  the  thirteenth  request  of  defendant,  as  fol- 
ws:  'I  charge  you  that  in  this  case  you  cannot  find  any  puni- 
tive damages  against  the  Pullman  Company :  there  being  no  evi- 
nce to  sustain  that  cause  of  action.'  We  siibnnt  there  was  no 
evidence  to  snstain  a  cause  of  action  for  punitive  damages,  and 
t«  charge  should  have  been  given. 
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"(15)  We  submit  the  Presiding  Judge  erred  in  refusing 
motion  for  new  trial  because :  There  was  no  evidence  to  si 
port  the  verdict.  Because  the  verdict  was  contrary  to  the  cha 
of  the  Presiding  Judge.  Because  the  damages  are  excessi 
P>ecaiise  these  was  no  evidence  in  this  case  to  support  a  verr 
for  vindictive  damages.  Because  of  error  in  refusing  to  chai 
the  eleventh,  twelfth,  and  thirteenth  requests  to  charge  si 
mitted  by  defendant.  Because  of  error  in  refusing  to  grant  i 
nonsuit. 

"(16)  We  submit  the  verdict  is  so  excessive  in  this  case 
to  show,  or  authorize  the  inference,  that  it  is  the  result  of  pr 
udice  or  caprice," 

ft'.  Huger  Pitzsimons,  ioT  appellant. 
Lcgare,  Holman  &  Baker,  for  respondent. 

Gary,  A.  J.  This  is  an  action  for  damages  alleged  to  ha 
been  sustained  by  the  plaintiff  through  the  wrongful  acts  of  t 
defendants. 

The  following  statement  appears  in  the  record:  "This  acti 
was  commenced  on  the  15th  day  of  May,  1909,  by  the  serv 
of  the  summons  and  complaint.  Within  due  time  counsel  i 
the  defendant  the  Pullman  Company  filed  a  petition  and  bo 
for  the  removal  of  the  case  into  the  United  States  Circuit  Cou 
Plaintiff  moved  upon  a  transcript  of  the  record,  in  the  Unit 
States  Circuit  Court,  for  an  order  remanding  the  case  into  t 
state  court.  The  case  was  remanded  by  an  order  of  Judge  F.ra' 
ley.  U.  S.  judge,  made  on  the  16th  day  of  July,  1909.  On  C 
tober  13,  1910,  upon  the  call  of  the  case  for  trial  in  the  sta 
court,  counsel  for  the  defendant  the  Pullman  Company  pi 
sented  the  petition  and  bond  for  removal,  and  asked  for  an  c 
der  of  removal,  pursuant  to  notice  given.  After  argument  t 
Presiding  Judge  refused  the  motion.  The  case  then  came  i 
for  trial  before  the  Honorable  R.  C.  Watts,  Presiding  Judf 
and  a  jury  on  October  13,  1910.  After  the  complaint  was  res 
defendants  then  read  and  argued  the  demurrer  thereto,  dati 
and  served  on  the  7th  day  of  April,  1910.  The  demurrer  w 
overruled.  At  the  close  of  plaintiff's  testimony,  motions  f 
nonsuit  were  made  by  the  defendants.  After  argument  an  o 
der  of  nonsuit  was  passed  as  to  the  defendants  Southern  Ra 
way  and  Southern  Railway,  Carolina  Division,  but  the  court  r 
fused  the  motion  for  nonsuit  as  to  the  defendant  the  Pullm; 
Company.  The  case  went  to  the  jurv  upon  the  charge  of  t1 
judge,  and  the  jury  returned  a  verdict  for  the  plaintiff  f 
$7,500,  on  the  15th 'day  of  October,  1910,  A  motion  for  a  ne 
trial  was  duly  made  and  refused,"  The  defendant  appeali 
upon  exceptions,  which  will  be  reported. 

The  allegations  of  the  complaint  material  to  the  questions  i 
volved  are  as  follows:     "That  heretofore,  on    Ibe   6th    day   ' 
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July,  A.  D.  1908,  the  plaintiff  above  named  procured  transpor- 
tation from  Charleston,  S.  C,  to  Marietta,  Ga.,  over  the  line  of 
defendant's  road  and  connecting  carriers;  that  she  purchased 
from  the  Pullman  Company,  in  addition  to  her  railroad  trans- 
[lortalion.  a  ticket  which  entitled  her  to  a  berth  on  one  of  the 
sleeping  cars  of  the  Pullman  Company  from  Charleston,  S-  C, 
to  Atlanta.  Ga..  scheduled  to  leave  Charleston,  S.  C,  at  H 
o'clock  p.  m. ;  tliat  the  plaintiff  above  named  boarded  a  Pullman 
car  attached  to  one  of  the  trains  of  the  defendants,  and  upon  en- 
tering said  Pullman  car  retired  for  the  night  to  her  berth ;  that 
plaintiff  alleges  that  when  said  train  reached  a  point  on  the  line 
of  ihe  defendant's  road  at  or  near  Dorchester,  a  station  situated 
in  the  county  of  Dorchester,  in  said  state,  on  the  hne  of  the 
South  Carolina  &  Georgia  Railroad  Company,  one  of  the  con- 
stituent roads  above  mentioned,  she  was  assaulted  by  a  man  in 
her  berth ;  that  he  rudely  put  his  hands  upon  her  arms  and  body ; 
and  that  he  forcibly  took  her  satchel,  which  she  had  with  her  in 
her  berth,  together  with  the  contents  thereof;  and  that  the  same 
has  never  been  recovered  by  the  plaintiff ;  that  at  the  time  said 
assault  was  made  upon  the  plaintiff  in  her  berth  she  was  asleep, 
and  was  awakened  by  such  assault ;  that  she  called  loudly  for 
help,  but  that  no  response  came  to  her  calls  from  the  officers  or 
agents  of  the  defendants  in  charge  of  said  sleeping  car,  and  that 
the  person  so  assaulting  her  escaped  with  her  satchel ;  that  the 
defendants  above  named  were  jointly  and  concurrently  negligent 
in  not  keeping  a  watch  over  the  sleeping  passengers  in  said  sleep- 
ing car.  in  that  the  conductor  and  porter  of  said  sleeping  car  re- 
tired for  the  night  and  went  to  sleep,  and  were  in  no  condition 
or  position  to  discover  any  person  attempting  to  commit  rob- 
ben-  in  said  car,  and  that  the  defendants  were  jointly  and  con- 
currently negligent  in  allowing  the  doors  of  said  car  to  remain 
open,  so  that  persons  from  the  outside  might  have  access  and 
entrance  thereto;  and  that  the  defendants,  by  and  through  its 
servants  and  agents,  and  by  and  through  their  joint  and  concur- 
rent acts,  negligently,  willfully,  and  wantonly  failed  to  keep  a 
watch,  so  as  to  prevent  persons  from  entering  said  car  from  the 
outside,  and  to  prevent  persons  within  said  car  from  molesting 
the  plaintiff  and  depriving  her  of  her  property,  and  committing 
an  assault  and  insult  upon  her  person :  that  plaintiff  alleges  and 
charges  that  it  was  the  duty  of  the  defendants  to  keep  a  reason- 
able watch  over  the  sleeping  passengers  in  said  car ;  and  plain- 
tiff further  alleges  and  charges  that  the  defendants  failed  in 
Iheir  duty  in  this  respect  in  the  manner  as  above  set  forth."  The 
Pullman  comoany  denied  all  except  the  formal  allegations  of  the 
complaint.  We  proceed  to  the  consideration  of  the  exceptions, 
though  not  in  their  regular  order. 
11]  Sctond  Exceotion: 
It  was  the  duty  of  the  railroad  company,  when  it  accepted  the 
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plaintiff  as  a  passenger,  to  exercise  the  utmost  care  and  pre 
tion  for  her  safety,  until  she  arrived  at  her  destination, 
fact  that  she  also  became  a  passenger  on  the  Pullman  car, 
was  asleep  in  her  berth  at  the  time  of  the  alleged  robbery, 
technical  assault  and  battery  upon  her  incident  to  the  robb 
did  not  relieve  the  railroad  company  of  its  respionsibility  in 
respect.  The  rule  is  thus  stated  in  Pennsylvania  Co.  v.  Roy, 
[J.  S.  451,  26  L.  Ed.  141 :  "The  law  will  conclusively  pres' 
that  the  conductor  and  porter  assigned  by  the  Pullman  Pa 
Car  Company  to  the  control  of  the  interior  arrangements  of 
sleeping  car  in  which  Roy  was  riding  when  injured  exerc 
such  control,  with  the  assent  of  the  railroad  company,  for 
purposes  of  the  contract  under  which  the  railroad  company 
dertook  to  carry  Roy  over  its  line,  and  in  view  of  its  obliga 
to  use  only  cars  that  were  adequate  for  safe  conveyance, 
sleeping  car  company,  its  conductor,  and  porter,  were  by 
the  servants  and  emploj^ees  of  the  railroad  company.  T 
negligence,  or  the  negligence  of  either  of  them,  as  to  any  i' 
ters  involving  the  safety  or  security  of  passengers  while  bi 
conveyed,  was  the  negligence  of  the  railroad  company.  The 
will  not  permit  a  railroad  company,  engaged  in  the  business 
carrying  persons  for  hire,  through  any  device  or  arrangen 
with  a  sleeping  car  company,  whose  cars  are  used  by  and  c 
stitute  a  part  of  the  train  of  the  railroad  company,  to  throw 
the  duty  of  providing  proper  means  for  the  safe  conveyance 
those  whom  it  has  agreed  to  convey."  This  principle  is  : 
ognized  in  the  case  of  Taber  t.  Railway,  81  &  C.  317,  62  S. 
311,  wherein  the  court  uses  this  language:  "The  delict,  if  ; 
was  a  breach  of  duty  by  the  Pullman  Company,  since  it  api 
tained  peculiarly  to  the  contract  of  that  company  to  fun 
berth  accommodations,  as  distinguished  from  the  defenda 
contract  of  safe  and  comfortable  transportation." 

[2]  Not  only  the  assault  and  battery,  but  likewise  the  robb 
(which  is  an  offense  against  the  person,  as  well  as  aga 
property),  endangered  the  safety  of  the  plaintiff,  and  rende 
both  the  railroad  company  and  the  sleeping  car  company  lit 
for  such  damages  as  she  may  have  sustained  by  the  alleged  f 
ure  of  the  Pullman  Company  to  discharge  its  duty  in  propi 
protecting  her  person  from  such  dangers  during  her  hours 
slumber.  Therefore  it  cannot  be  successfully  contended  that 
joint  liabilitv  alleged  in  the  complaint  was  sham  and  pretens 

[3]  Third  Exception: 

It  is  only  necessary  to  cite  the  case  of  Reed  v.  Railway,  75 
C.  162,  55  S.  E.  218,  to  show  that  this  exception  cannot  be  s 
tained.  In  that  case  it  was  held  that  the  Southern  Railway  Cc 
pany,  Carolina  Division,  was  liable,  even  to  an  employee  of 
Southern  Railway  Company,  its  lessee,  for  negligence'  and  w 
tonness  on  the  part  of  the  Southern  Railway  Company,  caus 
injury  to  such  employee. 
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Fourth  Exception: 

Conceding  the  proposition  to  be  sound  that  "a  railroad  com- 
pany is  not  responsible  for  the  loss  of  hand  baggage  of  a  pas- 
senger in  a  sleeping  car,  lost  by  the  alleged  negligence  of  the 
employees  of  the  sleeping  car  company  in  rot  keeping  watch," 
nevertheless  this  exception  cannot  be  sustained,  if  the  allega- 
lions  of  the  complaint  are  sufficient  to  constitute  a  cause  of  ac- 
tion, based  upon  the  alleged  assault  and  battery;  and  whether 
they  are  sufficient  for  that  purpose  will  be  determined  when  wc 
coTTie  to  the  consideration  of  the  next  exception. 

[4]  Fifth  Exception: 

The  duty  imposed  upon  the  sleeping  car  company  ( which  tike- 
wise  rests  upon  the  railroad  company,  in  so  far  as  the  safety 
of  the  passenger  may  be  involved)  is  thus  defined  in  the  case  of 
Carpenter  v.  Railway,  124  N.  Y.  57,  26  N.  E.  277,  U  L.  R.  A. 
762  (21  Am.  St.  Rep.  644):  "A  corporation  engaged  in  run- 
ning sleeping  coaches,  with  sections  separated  from  the  aisle  only 
by  curtains,  is  bound  to  have  an  employee,  charged  with  the  duty 
of  carefully  and  continually  watching  the  interior  of  the  car, 
nhile  berths  are  occupied  by  sleepers.  Pullman  Car  Co.  z'.  Gard- 
ner, 3  Penny.  (Pa.)  78.  These  cars  are  used  by  both  sexes,  of 
all  ages,  by  the  experienced  and  the  inexperienced,  by  the  hon- 
est and  the  dishonest,  which  is  understood  by  the  carriers ;  and, 
though  such  companies  are  not  insurers,  they  must  exercise  vigi- 
lance to  protect  their  sleeping  customers  from  robbery.  A  trav- 
eler who  pays  for  a  berth  is  invited  and  has  the  right  to  sleep, 
and  both  parties  to  the  contract  know  that  he  is  to  become  pow- 
erless to  defend  his  property  from  thieves,  or  his  person  from 
insult,  and  the  company  is  bound  to  use  a  degree  of  care  com- 
mensurate with  the  danger  to  which  passengers  are  exposed. 
Considering  the  compensation  received  for  such  services,  and 
the  hazards  to  which  unguarded  and  sleeping  travelers  are  ex- 
posed, the  rule  of  diligence  above  declared  is  not  too  onerous." 

The  appellant  relies  upon  the  doctrine  thus  stated  in  1  Fetter 
on  Carriers  of  Passengers :  "Carriers  of  passengers  are  not  in- 
surers of  the  entire  immunity  of  their  passengers  from  the  mis- 
conduct of  fellow  passengers,  or  of  strangers,  any  more  than 
ihey  are  insurers  of  the  absolute  safety  of  passengers  in  other 
respects.  Nor  can  the  carrier  be  held  liable  for  such  miscon- 
fluct  on  the  principle  of  respondeat  superior,  as  in  the  case  of 
Ihe  misconduct  of  his  servants.  But,  although  the  doctrine  is  of 
comparatively  recent  growth,  it  is  now  firmly  established  that  a 
carrier  of  passengers  must  exercise  the  same  high  degree  of  care 
10  protect  them  from  the  wrongful  acts  of  their  fellow  passen- 
gers, or  of  strangers,  that  is  required  for  the  prevention  of  cas- 
ualiies,  jn  the  management  and  operation  of  its  train,  namely, 
'he  utmost  care,  vigilance,  and  precaution  consistent  with  the 
"•ode  of  conveyance,  and  with   its  practical  operation.     While 
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not  required  to  furnish  a  police  force  sufificient  to  overcomi 
force  when  unexpectedly  and  suddenly  offered,  it  is  the  carr 
duty  to  provide  help  sufficient  to  protect  the  passenger  ag; 
assaults  from  every  quarter,  which  might  reasonably  be 
pected  to  occur,  under  the  circumstances  of  the  case  and 
condition  of  the  parties;  and,  having  furnished  such  force 
carrier  is  chargeable  with  their  neglect,  in  failing  to  prote 
passenger  from  assaults  by  strangers.  This  strict  rule  of  ' 
must,  however,  be  applied  in  view  of  the  relation  which  the 
rier  sustains  to  all  the  passengers,  and  the  circumstances 
each  particular  case  calling  for  its  exercise.  Knowledge  of 
existence  of  the  danger  or  of  facts  and  circumstances  f 
which  the  danger  may  be  reasonably  anticipated,  is  necessar 
fix  a  liability  upon  the  carrier  for  damages  sustained  in  co 
quence  of  failure  to  guard  against  it," 

This  language  is  quoted  with  approval  in  Franklin  i'.  Raih 
74  S.  C.  332,  54  S.  E.  578.  and  the  principle  is  recognized  in 
subsequent  cases 'of  Anderson  z'.  Railwav,  77  S.  C.  434,  ."^f 
E.  149,  122  Am.  St.  Rep.  591 ;  Tavlor  t;.  Railwav.  78  S.  C.  . 
59  S.  E.  641 ;  and  Norris  v.  Railway,  84  S.  C.  15,  65  S.  E.  ' 
The  defendant  also  relies  upon  the  case  of  Connell's  Ex'r 
Railway,  93  Va.  44,  24  S.  E.  467,  32  L.  R.  A.  792.  57  Am. 
Rep.  786.  In  that  case  the  court  uses  this  language :  "Robt 
is  of  frequent  occurrence,  and  larceny  more  so,  and  to  invil 
passenger  to  enter  a  sleeping  car  with  his  property,  and  to 
to  sleep  in  the  confidence  that  his  person  and  propertv  will 
shielded  and  protected  by  those  who  have  undertaken  that  di 
imposes  a  very  high  degree  of  care  and  watchfulness  upon 
sleeping  car  company.  Passengers  are  invited  to  enter  and 
sleep.  They  are  thereby  disarmed  and  incapacitated  for  S' 
protection.  Carriers  are  paid  to  preserve,  watch,  and  ward  o 
their  sleeping  guests,  and  they  are  rightfully  held  to  a  due  i 
faithful  discharge  of  the  obligations  thus  assumed.  Experie 
teaches  us  that  when  property  is  exposed  to  theft,  it  is  apt 
be  stolen;  but  murder  is  of  infrequent  occurrence.  Wl: 
therefore,  a  sleeping  car  company  receives  a  passenger,  and 
retires  to  rest,  it  may  well  be  assumed  to  anticipate  and  be 
quired  to  protect  him  against  a  crime  which  is  likely  to  oci 
whenever  the  temptation  and  the  opportunity  are  presented. 
cannot  be  deemed  to  have  anticipated,  nor  be  expected  to  gui 
and  protect  him  against,  a  crime  so  horrid,  and  happily  so  ra 
as  that  of  murder." 

The  rule  that  the  duty  of  the  carrier  to  a  passenger,  from  ' 
wrongful  acts  of  a  fellow  passenger  or  stranger,  only  app' 
when  the  carrier  has  knowledge  of  the  existence  of  the  dang 
or  of  facts  and  circumstances  from  which  the  danger  may 
reasonably  anticipated,  is  not  applicable  to  passengers  asleep 
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their  berths.  The  principle  announced  in  Franklin  i:  Railwav, 
74  S.  C.  332,  54  S.  E.  578,  and  the  subsequent  cases,  was  ap- 
plied where  the  facts  were  quite  different  from  those  in  the 
present  case,  and  in  none  of  them  were  the  rights  of  a  sleep- 
ing passenger  involved.  In  the  case  of  passengers,  other  than 
those  in  sleeping  cars,  it  may  reasonably  be  expected  that  they 
Hill  be  able  to  give  notice  of  the  necessity  for  protection,  but 
icnowledge  of  the  fact  that  a  passenger  is  asleep  in  his  berth  is, 
in  itself,  notice  of  the  necessity  for  taking  proper  precautions 
to  safeguard  him,  as  at  that  time  he  maj'  be  presumed  to  be 
powerless  to  give  notice  of  threatened  danger. 

In  the  present  case  the  testimony  shows  that  the  Pullman 
Company  recognized  the  necessity  for  guarding  the  safety  of 
the  passengers,  even  before  receiving  notice  of  danger,  or  of 
facts  from  which  danger  might  reasonably  be  anticipated,  by 
tetiuiring  either  the  conductor  or  the  porter  to  be  on  duty  during 
the  entire  time  the  passengers  are  asleep,  for  the  purpose  of 
fiving  tliem  protection  generally,  without  reference  to  any  par- 
ticular danger  to  a  passenger.  Therefore  it  is  evidence  of  neg- 
ligence for  the  sleeping  car  company  to  fail  to  keep  a  proper 
Match,  even  before  it  has  other  notice  of  the  danger,  or  of  such 
facts  as  are  sufficient  to  cause  it  to  anticipate  danger,  to  a  par- 
ticular passenger. 

In  regard  to  the  case  of  Connell's  Ex'rs  v.  Railway,  93  \'a. 
■H.  24  S.  E.  467,  32  L.  R.  A.  792.  57  Am.  St.  Rep.  786,  we 
would  say  that,  in  so  far  as  it  announces  the  principle  that  rob- 
bery is  a  danger  to  the  safety  of  the  passenger,  which  a  sleeping 
car  company  should  guard  against,  it  states  the  principle  cor- 
rectly. But  if  it  is  to  be  construed  as  ruling  that  a  sleeping  car 
company  cannot  be  held  liable  for  damages,  when  a  passenger 
is  murdered  by  a  stranger,  although  both  the  conductor  and  por- 
ter went  to  sleep,  leaving  the  passengers  unprotected,  on  the 
ground  that  murder  was  a  -danger  not  reasonably  to  be  antici- 
pated, then  such  a  rule  is  not  to  be  followed.  We,  however,  do 
not  think  the  court  intended  to  go  to  that  extent,  as  it  did  not 
appear  in  that  case  that  the  sleeping  car  company  had  failed  to 
keep  a  general  watch  over  the  passengers.  Therefore  that  case 
cannot  be  regarded  as  authority  for  the  proposition  that  it  is  not 
the  dut)-  of  a  sleeping  car  company  to  take  proper  care  to  keep 
a  watch  over  its  passengers,  even  before  it  has  notice  of  danger, 
or  of  circumstances  sufficient  to  put  it  on  inquiry,  which,  if  pur- 
siwd  with  due  diligence,  would  lead  to  knowledge  of  the  danger. 

|5]  Sixth  Exception: 

There  was  festimonv  tending  to  sustain  the  allegations  of  the 
wmplaint  as  to  the  failure  of  the  servants  of  the  Pullman  Com- 
pany lo  keep  a  watch  while  the  plaintiff  was  asleep  in  her  berth, 
»nd  the  said  allegations  show  a  reckless  disregard  of  the  plain- 
«  R  8  R~20 
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tiff's  safetj',  and  that  there  was  a  conscious  failure  on  the 
of  the  Pullman  Company's  servants  to  discharge  their  duty, 
cannot  therefore  be  successfully  contended  that  the  testin^ 
did  not  show  that  the  plaintiff  was  entitled  to  compensatory 
well  as  punitive,  damages. 

[6]  Seventh  and  Eighth  Exceptions; 

These  exceptions  cannot  be  sustained  for  the  reason  that 
charge  conformed  to  the  rule  announced  in  the  cases  of  Picl 
V.  Railway,  54  S.  C.  498,  32  S.  E.  567,  Mvers  v.  Raiiwav.  6 
C.  514,  42  S.  E.  598,  and  Sullivan  v.  Raiiwav,  74  S.  C.  377 
S.  E.  586, 

[7]  Tenth  Exception: 

His  honor,  the  Presiding  Judge,  charged  the  following 
quest,  which  was  presented  by  the  appellant's  attorneys:  " 
law  in  this  state  does  not  allow  recovery  of  damages  for  n 
tal  suffering  in  the  absence  of  bodily  injury,  in  a  case  of 
kind,  and  I  charge  you  that,  if  you  believe  from  a  prepondera 
of  the  testimony  that  plaintiff  received  no  bodily  injury,  ther 
damages  for  mental  suffering  are  allowed."  There  are  oi 
portions  of  the  charge  to  the  same  effect.  This  clearly  sh 
that  the  exception  cannot  be  sustained. 

[8]    Sixteenth  Exception: 

C.  C.  Freat,  a  witness  for  the  appellant,  thus  testified,  on  en 
examination:  "Q.  As  you  say  you  are  superintendent  of 
district?  A.  Charleston  district  and  the  territory  adjacent 
Charleston.  Q.  How  many  districts  had  the  Pullman  Comp 
in  the  United  States?  A.  I  am  not  sure,  offhand;  I  suppose 
or  30.  Q.  It  takes  in  the  whole  territory  of  the  United  Stal 
A.  Yes.  sir;  practically  so.  Q.  They  run  Pullman  cars  throii 
out  the  whole  United  States?  A.  Yes,  sir."  The  reasonable 
ference  from  this  testimony  is  that  the  Pullman  Company  is 
exceedingly  wealthy  corporation.  "In  cases  involving  the  (i 
trine  of  punitive  damages,  it  is  very  generally  held  that  evide 
of  the  defendant's  wealth  and  pecuniary  ability,  is  admtssi 
The  reason  of  the  rule  admitting  evidence  of  the  defendai 
wealth  and  pecuniary  ability  rests  in  the  consideration  tha 
pecuniary  mulct  which  would  operate  as  a  sufficient  punishm 
to  a  man  of  small  means  would  be  inadequate  in  the  case  o 
person  of  great  wealth,  and  what  would  be  a  proper  penally 
the  latter  case  would  be  excessive  and  immoderate  in 
former.  The  rule  admitting  such  evidence  is  indeed,  it  has  bi 
said,  a  fair  corollary  of  the  rule  of  exemplary  damages." 
Enc.  of  Law,  47;  Rowe  v.  Moses,  9  Rich.  423,  67  Am.  Dec.  5i 
Burckhalter  v.  Coward,  16  S.  C.  435;  Harris  r.  Marco,  16  S. 
575;  Duckett  v.  Pool,  34  S.  C.  311,  13  S.  E.  542.  The  appell, 
has  failed  to  satisfy  this  court  that  the  verdict  was  the  result 
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prejudice  or  caprice.  Thi's  exception  cannot  therefore  be  sus- 
tained. 

The  exceptions  which  have  not  been  considered  specifically 
have  either  been  disposed  of  by  what  was  said  in  considering 
the  other  exceptions,  or  are  too  general. 

Judgment  affirmed. 

JosEs,  C,  J.,  and  Woods  and  Hydrick,  JJ.,  concur. 


CENTlt,\L  OF   GeORGI.A    RY.   Co,   V.    BaGLEY. 

iSupreme  Court  of  Alabama,  May  9,  1911.     Rehearing  Denied  June 

27,   1911.) 

[55  So.  Rep.  894.] 

Carrien — InjiirieB     to     Passengers — Negligence — Complaint — Suffi- 

dmcy. — A  complaint  in  an  action  for  injuries  to  a  passenger  which 
alleges  that  the  conductor  negligently  required  the  passenger  to 
leave  the  train  at  a  place  highly  dangerous  for  her  to  do  so  on  his 
refusal  to  accept  her  ticket,  and  which  sets  forth  the  facts  as  to  the 
dangers  of  the  place  for  an  old  and  infirm  person  to  disembark, 
stales  a  cause  of  action  as  against  a  demurrer. 

CaTTiera—In juries  to  PaBsengers — Issues — Evidence. — Where,  in 
an  action  for  injuries  to  a  passenger  required  to  disembark  because 
litf  ticket  was  defective  and  because  she  refused  a  fare,  the  issues 
were  the  negligence  of  the  carrier  in  requiring  her  to  disembark  at  a 
JangerouB  place,  and  whether  she  was  guilty  of  contributory  neg- 
ligence, the  testimony  that  the  passenger  was  old  and  infirm,  that 
she  was  required  to  leave  the  train  in  the  early  morning  before  good 
dajlight,  that  she  carried  a  suit  case,  and  that  the  conductor  who 
ivs  her  offered  no  assistance,  that  she  left  the  car  from  the  rear 
plaiform,  and  that  the  distance  from  the  steps  of  the  platform  to 
the  ground  was  between  three  and  four  feet,  etc.,  was  competent 
under  the  issues. 

Curiers — Passengers — Right  to  Eject  Passengers.* — A  carrier  issu- 
ing a  round-trip  ticket  which  must  be  validated  to  be  good  for  the 
return  trip  need  not  carry  the  passenger  on  the  return  ticket  which 
has  not  been  validated,  and,  where  she  refuses  to  pay  fare,  she  may 
be  ejected. 

Cuiien — Ejection  of  Passenger.t — A  carrier  in  ejecting  an  aged 

'For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
eject  a  passenger  for  having  no  ticket,  or  a  defective  or  wrong  one, 
iid  refusing  to  pay  fare,  see  first  foot-note  of  McKinley  v.  Louis- 
rilie.  etc.,  R.  Co,  (Ky.),  38  R.  R.  R.  316.  61  Am.  &  Eng.  R.  Cas.,  N. 
S,  316;  second  foot-note  of  Kirk  -v.  Seattle  Elect.  Co.  (Wash.),  37 
R  R.  R.  493,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  493. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
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female   passenger   must  consider   her   safety,   and   not   eject    her   i 
dangerous  place. 

Carriers — Ejecting  Passengers — Question  for  Jury. — Whether  a 
rier  justified  in  ejecting  a  passenger  ejected  her  at  a  dangerous  pi 
resulting  in  injuries  to  her,  is  for  the  jury. 

Trial — Showing  Purpose  of  ProfEered  Evidence. — In  an  action 
injuries  to  a  passenger  ejected  from  a  train,  the  question  put  1 
witness  as  to  whether  he  had  not  sworn  as  to  the  weight  of  a  t 
person  was  properly  excluded,  in  the  absence  of  any  purpose  to 
any   predicate   to   impeach   the  witness, 

Witnestea— Cross-Examination — Discretion  of  Trial  Court- 
latitude  of  a  cross-examination  to  test  the  memory  and  sincerity 
a  witness  is  largely  within  the  discretion  of  the  trial  court. 

Evidence — Opinion  Evidencc^Expert  Testimony. — An  expert  : 
not  give  his  opinion  as  to  whether  the  place  at  which  a  passenger 
ejected  from  a  train  was  a  reasonably  safe  place  for  the  passen 
but  he  may  only  state  the  facts  as  to  the  nature  of  the  place, 
leave  the  determination  of  its  reasonable  safety  to  the  jury. 

Carriers — Ejecting  Passenger* — Contributory  Negligence-t — A  i 
senger,  in  good  faith  believing  that  her  ticket  was  good,  on  bt 
required  to  leave  the  train  because  of  her  failure  to  present  a  g 
ticket  or  pay  fare,  could  assume  that  the  place  selected  by  the  c 
diictor  for  her  to  alight  with  the  haBgage  carried  by  her,  was  saf 

Carriers — Ejection  of  Passengers — Question  for  Jury, — Whether 
aged  female  passenger,  on  being  ejected  from  a  train,  was  guilt> 
contributory  negligence  in  disembarking  at  a  place  designated  by 
carrier's  employees,   is  for  the  jury. 

Carriers — Passengers— Existence  of  Relation— Obligation  of  ( 
rier.§ — A  person  boarding  a  train  in  good  faith  believing  that 
ticket  was  good  is  a  passenger,  and  the  carrier  requiring  her  to 
embark   owes   her   a   duty  as   such. 

Trial — Instructions — Argumentative  Instruction. — A  charge  I 
the  jury  cannot  find  that  a  person  was  old  and  infirm  merely 
cause  she  was  56  or  57  years  old  is  properly  refused  as  argumental 

Trial — Instructions — Invading  Province  of  Jury. — A  charge  that 
jury  if  believing  the  evidence  cannot  find  a  fact  is  properly  refu 
as  invading  the  province  of  the  jury. 

liabilities  of  the  carrier  with  respect  to  the  place  where  a  passer 
is  ejected,  see  third  foot-note  of  McKinley  v.  Louisville,  etc..  R. 
(Ky,).  38  R.   R.   R.  316.  6t  Am.  &  Eng.   R.  Cas,.  X,  S..  316. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  righl 
a  passenger  to  act  on  the  assumption  that  the  carrier  has  perfori 
or  will  perform  its  duties  to  him,  see  first  foot*note  of  Indiana 
ion  Tract.  Co.  7:  Keiter  (Ind.).  38  R.  R.  R,  54.1.  61  Am.  &  Eng 
Cas.  N.  S..  545;  Moore  v.  Aurora,  etc..  R,  Co,  (III).  :!8  R.  R.  R. 
6t  Am.  &  Eng,  R.  Cas..  N.  S.,  383;  last  foot-note  of  Levan  z:  At 
tic  C.  L.  R,  Co.  (S.  0.  38  R.  R.  R.  36.  61  Am.  &  Eng.  R.  Cas., 
S.,  36. 
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TtUt — Instructions— Invading   Province  of  Jury. — The  court   need 
□'><  charge  that  there  is  no  evidence  of  a  particular  fact. 

Camera — Instructioiis — Misleading  Instructions. — A  charge,  in  an 
iction  for  injuries  to  a  passenger  required  to  disembark  from  the 
train  because  of  the  insufficiency  of  her  ticket  and  her  refusal  to  pay 
ijre,  that,  if  the  jury  were  not  reasonably  satisfied  that  the  con- 
ducior  knew  of  the  passenger's  iniirmity  and  the  peril  attending  her 
leaving  the  train  at  the  time  and  place,  the  carrier  was  not  liable 
for  injuries  sustained  in  alightinK;,  was  properly  refused  because 
misleading. 

Carriers — Ejecting  Passengers — Obligation  of  Carrier.t — A  con- 
luclor  who  requires  a  passenger  to  disembark  from  the  train  be- 
cause of  the  insufficiency  of  her  ticket  and  her  refusal  to  pay  the 
fare  must  know  of  the  perils  of  the  place  where  he  requires  the  pas- 
>(ngtr  to   disembark. 

Trial— Instructions — Conformity  to  Evidence. — A  charge  contrary 
m  the  testimony  of  a  party  is  properly  refused. 

Appeal  from  City  Court  of  Birmingham;  H.  A.  ^harpe, 
Judge. 

Action  by  Mrs.  W.  W.  Bagley  against  the  Central  of  Georgia 
Railway  Company  for  injury  to  her  as  a  passenger.  From  a 
j;i<igment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  second  count  is  as  follows:  "The  plaintiff  claims  of  de- 
UTiiiant  the  further  sum  of  $10,000  as  damages,  for  that  here- 
lotore.  to  wit,  on  the  ZSth  day  of  December,  19CM-,  defendant 
na^  a  common  cairier  of  passengers  from  Woodlawn  Junction, 
in  Jefferson  county,  .Alabama,  to  Columbus,  Georgia,  by  means 
'i  a  train  upon  a  railway;  that  on  said  day  plaintiff  boarded 
iaid  train  at  said  Woodlawn  Junction  with  a  ticket  which  plain- 
titf  had  purchased  from  defendant,  purporting  to  he  a  ticket  for 
one  passage  to  said  Columbus,  Georgia,  and  plaintiff  in  good 
faith  believed  that  said  ticket  entitled  her  to  he  carried  by  the 
leiendant  as  its  passenger  from  said  Woodlawn  Junction  to 
;aid  Columbus,  and  in  good  faith  plaintiff  boarded  said  train  at 
?ai(l  Woodlawn  Junction  to  be  carried  by  the  defendant  on  said 
train  as  its  passenger,  and  in  good  faith  plaintiff  tendered  said 
ticket  to  defendant's  conductor  on  said  train  as  evidence  of  her 
tight,  as  she  beheved,  to  ride  thereon;  that,  notwithstanding 
^id  tender,  said  conductor  required  plaintiff  to  leave  train  at  a 
point  at  or  near  said  Woodlawn  Junction,  which  point  was  in 
Jefferson  coimty,  Alabama,  and  a  long  distance  short  of  her  said 
tlestinalion,  to  wit.  said  Columbus;  that  in  or  about  requiring 
plaintiff  to  leave  said  train  defendant's  conductor  negligently 
caused  plaintiff,  who  was  an  old  and  infirm  woman,  to  leave  said 
train  when  the  steps  over  which  plaintiff  was  inquired  to  leave 

*See  (t)  on  page  307. 
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said  train  as  aforesaid  were  a  great  distance  from  tlie  groi 
and  by  reason  thereof  it  was  highly  dangerous  to  plaintilf  tc 
leave  said  train  at  said  point,  and  in  or  about  attempting  to  le 
said  train  at  said  point  in  obedience  to  said  requirement  of  '. 
conductor  plaintitf  slipped  or  fell,  and  her  hip,  knee, 
shoulder  were  sprained,  wrenched,  broken,  and  otherwise 
jured,  she  was  crippled  and  disfigured,  suffered  great  mei 
and  phj-sical  pain,  her  health  and  physical  stamina  were  gre; 
and  permanently  impaired,  she  is  likely  for  a  long  time  to  c 
tinue  to  suffer  great  mental  and  physical  pain  and  to  be  cripf 
and  disfigured,  and  was  put  to  great  trouble,  inconveniei 
and  expense  for  medicine,  medical  attention,  care,  and  nurs 
in  or  about  her  effort  to  heal  and  cure  her  said  wounds  and 
juries." 

The  demurrers  are  that  the  duty  of  defendant  to  carry  p!a 
tiff  is  a  mere  conclusion  of  the  pleader,  and  no  facts  are  sho 
making  it  the  duty  of  the  defendant  to  carry  plaintiff  as  a  p 
senger  upon  said  train;  that  the  wrongful  ejection  of  plain 
from  said  train  is  not  shown  to  have  proximately  caused  the 
jury.  It  is  not  alleged  or  shown  that  plaintiff,  when  she  boarc 
said  train,  had  any  ticket  which  entitled  her  to  be  carried 
said  train;  that  the  good  faith  of  plaintiff  in  believing  that  s 
was  entitled  to  be  carried  on  said  train  would  not  constiti 
plaintiff  a  passenger  thereon ;  that  it  is  not  alleged  or  sho' 
how  or  in  what  manner  the  conductor  was  negligent  in  causi 
the  plaintiff  to  do  so.  The  complaint  was  afterwards  amend 
by  striking  out  the  words  "as  defendant's  passenger"  where  th 
first  occur  together  in  count  2. 

The  defense  was  contributory  negligence  in  getting  off  on  t 
side  which  she  did,  when  by  getting  off  on  the  other  si< 
which  was  entirely  safe  and  practicable  for  her  to  do,  she  wol 
have  gotten  off  upon  the  safe  side.  The  other  pleas  set  up  t 
same  facts  in  different  ways,  coupled  with  the  allegation  tl 
she  was  incumbered  with  a  heavy  suit  case. 

The  questions  put  to  Moncrief,  to  which  objection  was  si 
tained,  are  as  follows :  "Didn't  you  swear  before,  on  the  otli 
trial,  that  Coyle  weighed  160  pounds?"  and  "Will  you  tell  t 
jury  whether  or  not  there  was  anything  peculiar  about  his  fa 
when  he  left  home  that  morning?"  The  question  as  to  expi 
testimony  to  the  witness  Moncrief  was  as  follows:  "I  will  a 
you  as  an  expert  whether  there  is  any  reason  why  a  person, 
ordinary  person,  not  incumbered  with  any  luggage  at  all,  cot 
not  safely  get  off  the  train  at  that  point?" 

The  following  written  charges  were  refused  to  the  defer 
ant:  f20)  "I  charge  you  that,  if  you  believe  the  evidence,  I 
defendant's  conductor  was  under  no  obligation  or  duty  to  £ 
sist  the  plaintiff  in  alighting  from  the  train."  (21)  "I  char 
you  that  it  is  not  the  duty  of  the  conductor  to  assist  the  plaint 
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in  earning  her  baggage  out  of  the  car."  (22)  "I  charge  you 
that  the  fact  that  the  plaintiff  had  with  her  a  suit  case  would  not 
impose  upon  the  conductor  any  greater  duty  to  assist  her  in 
leaving  the  train  than  if  she  did  not  have  any  baggage."  {26} 
"I  charge  you  that  you  cannot  find  that  the  plaintiff  was  old 
and  infirm,  merely  because  she  was  56  or  57  years  old."  (27) 
"I  charge  you  that,  if  you  believe  the  evidence,  you  cannot  find 
that  the  conductor  knew  that  the  plaintiff  was  old  and  infirm." 
i2S|  "I  charge  you  that  there  is  no  evidence  that  the  conductor 
knew  that  the  plaintiff  was  old  and  infirm."  (12)  "1  charge 
you  that,  if  you  are  not  reasonably  satisfied  from  the  evidence 
that  the  conductor  knew  of  the  infirmity  of  the  plaintiff  and 
the  peril  attending  her  leaving  the  train  at  that  time  and  place, 
ihe  defendant  would  not  be  liable  for  any  injuries  she  may  have 
sustained  in  alighting  from  the  train."  (14)  "I  charge  you 
that,  if  you  believe  from  the  evidence  that  the  plaintiff  was  not 
a  passenger  on  defendant's  train  on  the  28th  day  of  December, 
!^,  the  conductor  in  charge  of  the  train  had  a  right  to  notify 
plaintiff  to  leave  said  train  at  said  time  and  place,  and  the  de- 
fendant is  not  liable  for  injury  the  plaintiff  may  have  sustained, 
unless  the  conductor  knew  or  ought  to  have  known  that  for  the 
plaintiff  to  get  off  the  train  at  that  time  and  place  would  be  at- 
tended with  danger  to  the  plaintiff."  (16)  "I  charge  you  that, 
under  the  undisputed  evidence  in  this  case,  defendant's  con- 
duaor  had  the  right  to  require  plaintiff  to  leave  its  train,  and 
unless  the  jurj-  is  reasonably  satisfied  from  the  evidence  that 
Ihe  conductor  knew  that  the  place  where  plaintiff  alighted  was 
dangerous  or  likely  to  injure  plaintiff,  then  the  plaintiff  cannot 
recover."  (17)  "I  charge  you  that  the  burden  is  upon  the 
plaintiff  to  reasonably  satisfy  the  jury  by  the  evidence  that  the 
servants  of  the  defendant  knew  that  the  place  where  the  plain- 
tiff alighted  was  dangerous  or  likely  to  produce  injurj-."  (19) 
"I  charge  you  that  the  relation  of  passenger  and  carrier  did  not 
exist  between  the  plaintiff  and  defendant  on  the  morning  of  the 
28lh  of  December,  1904.  at  the  time  of  the  alleged  injury,  and 
that  the  defendant  owed  the  plaintiff  no  duty  as  a  passenger,  and 
cannot  be  held  liable  for  any  injury  she  may  have  received  in 
alighting  from  the  train,  unless  the  servants  of  the  defendant 
intentionallv  caused  or  required  the  plaintiff  to  leave  said  train 
*ith  knowledge  or  notice  that  it  would  be  dangerous  to  the 
plaintiff  to  leave  the  train  at  that  point."  (24)  "If  the  jury  be- 
lieve from  the  evidence  that  at  the  place  where  the  plaintiff 
alighted  there  was  a  long  step  down  from  the  steps  of  the  car 
to  the  ground,  which  was  obvious,  and  the  plaintiff  attempted 
to  alight  from  the  car  with  a  heavy  bag  or  dress  suit  case  in  her 
hand,  without  calling  for  assistance,  and  as  a  consequence  fell 
and  was  injured,  she  cannot  recover." 
There  was  verdict  and  judgment  for  $4,000. 
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London  &  Pitts,  for  appellant. 
Bozi'nian,  Harsh  &  Bcddow,  for  appellee. 

DowDELL,  C.  J.  [1]  The  second  count  of  the  complaint, 
hich  a  demurrer  was  interposed  and  overruled,  states  a  gO' 
nd  sufficient  cause  of  action.  The  wrong  complained  of  in  tl 
Dunt  and  from  which  the  alleged  injury  resulted  consisted 
le  averred  negligent  act  of  the  defendant's  servant,  the  co 
Hctor  on  "said  train,"  in  requiring  the  plaintiff,  an  old  and  i 
rm  woman,  to  leave  "said  train"  at  a  place  "highly  dangeroii 
3r  her  to  do  so.  There  is  a  general  averment  of  negligeii 
nd  facts  stated  as  to  the  dangers  of  the  place  for  an  old  ar 
ifinn  person  to  disembark.  The  complaint  we  think  was  uno 
•ctionable  as  to  any  of  the  stated  grounds  of  demurrer,  and 
verruling  it  the  action  of  the  court  was  free  from  error. 

[2]  The  cause  was  tried  on  the  plea  of  not  guilty,  and  speci 
lea.s  of  contributory  negligence.  The  plaintiff's  evident 
lowed  that  the  plaintiff  as  an  intending  passenger  boarded  tl 
efendant's  train  at  Woodlawn  Junction,  a  suburb  of  the  cii 
f  Itirmingham,  for  return  passage  to  her  home  in  Cohimbu 
ia.,  on  an  excursion  or  round-trip  ticket  which  she  had  pii 
lased  and  paid  for  from  tlie  defendant  railroad  company  : 
lid  Columbus,  Ga,.  and  on  which  she  had  been  carried  from  O 
imbus  to  Birmingham  a  few  days  previously :  that  she  boardt 
le  train  in  good  faith,  believing  that  she  had  the  right  to  do  ■^ 
lid  to  be  transported  back  to  her  home  in  Columbus  on  sai 
cket,  which  she  tendered  to  the  conductor,  but  which  lie  r< 
.ised  to  accept  as  fare  for  transportation  because  the  same  ha 
ot  been  "validated"  as  provided  for  in  the  ticket  contract,  an 
^(Hiired  the  plaintiff  to  leave  the  train.  The  plaintiff  testifif* 
hat  she  did  not  know  of  the  required  "validation"  of  the  ticki 
ntil  so  informed  by  the  conductor  when  she  tendered  it  to  hir 
id  that,  when  she  purchased  it.  she  was  not  required  by  tl 
;lling  agent  to  sign  her  name.  The  evidence  of  the  plainti 
irther  showed  that  she  was  57  years  old  at  the  time  of  the  a 
ged  injury,  and  was  infirm;  that  the  time  she  was  required  i 
ave  the  train  was  in  the  early  morning  before  good  dayligh 
le  car  she  was  leaving  being  lighted' up,  the  morning  fogg>'  av 
;rv  cold,  the  ground  frozen.  She  carried  a  heavy  suit  ca? 
!id  the  conductor  saw  her  when  she  was  in  the  act  of  qiiitlir 
le  car.  but  offered  no  assistance.  She  left  the  car  from  tl 
rar  platform,  and  the  distance  from  the  steps  of  the  platfon 
1  the  ground  was  between  three  and  four  feet.  That  at  tl 
me  she  could  not  tell  the  distance  to  the  ground  from  the  step' 

being  too  dark  for  her  to  see  the  ground.  That,  when  tl 
>nductor  told  her  she  would  have  to  get  off.  she  asked  him 
ie  must  get  off  at  that  place,  and  he  replied,  "Yes ;  right  here 
hese  were  facts  relevant  and  competent  in  evidence  to  go  to  tl 
try  under  the  issues,  and  were  properly  admitted  by  the  cour 
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[i]  While  the  defendant  was  under  no  legal  duty  to  carry 
ihe  plaintiff  as  a  passenger  on  the  return  ticket  without  the 
^ame  having  been  "validated"  as  provided  in  the  contract,  and 
had  the  right  to  eject  her  upon  refusal  to  pay  fare,  yet  in  eject- 
ing her  the  defendant  was  bound  to  consider  her  safety,  and  not 
m  eject  her  at  a  dangerous  place.  In  Hutchinson  on  Carriers, 
§  1084,  it  is  said:  "And  in  general  it  may  be  said  that  while 
tiie  carrier  may  not  be  required  to  pay  regard  to  the  mere  con- 
venience of  the  passenger,  when  he  has  forfeited  his  right  to  be 
carried  by  his  conduct  or  refusal  to  comply  with  his  regulations, 
lie  cannot  eject  him  in  such  manner  as  to  endanger  his  safety, 
is  by  ejecting  him  while  the  train  is  in  motion,  or  in  a  danger- 
Ms  place  (italics  ours),  without  making  himself  liable  for  the 
consequences."  And  in  section  1083  (same  author)  it  is  said: 
"Kegard  must  be  had  for  the  age,  sex,  and  condition  of  the 
jia^senger.  and  the  surrounding  circumstances,  such  as  the  state 
"i  ihe  weather,  the  time  of  the  day,  the  condition  of  the 
coLintri-.  *  •  *  The  question  of  the  suitableness  of  the  time 
Jiiil  place  is  therefore  ordinarily  one  for  the  jury."  In  the  case' 
I'i  Louisville  &  Nashville  Railroad  Company  i:  Johnson,  .-\dm'x, 
lOS  Ala.  62,  66.  19  South.  51,  53  (31  L.  R.  A.  372).  this  court, 
^ptaking  through  Haralson,  J.,  said:  "It  is  opposed  to  author- 
ity and  reason  and  the  common  instincts  of  humanity  to  allow, 
ti^cause  the  passenger  is  intoxicated,  whether  to  a  greater  or 
It-;  degree,  and  misbehaves  in  a  manner  authorizing  the  con- 
'bctor  lo  expel  him  from  the  train,  that  such  expulsion  may  be 
made  without  the  exercise  of  due  care  for  the  safely  of  the 
lassenger,  having  reference  to  the  time,  place  and  surround- 
ing^."' 

f-1)  So  it  appears  upon  reason  and  authority  that  the  defend- 
ant, in  the  exercise  of  its  right  in  the  expulsion  of  the  plaintiff 
from  its  train,  was  bound  to  act  with  due  care  for  her  safety: 
and,  in  the  determination  of  this  question,  the  elements  of  time, 
place,  condition  of  the  weather,  the  age  and  sex  of  the  party  are 
\fi  be  taken  into  consideration  by  the  jury.  The  carrier  is  bound 
'0  take  notice  of  the  character  of  the  place  at  which  he  exer- 
■^"es  his  right  of  ejecting  or  expelling  a  passenger  from  his 
train. 

[5]  And  whether  or  not  it  is  a  dangerous  place  becomes  a 
iwstion  of  fact  for  the  determination  of  the  jur\-  under  all  the 
attendant  circumstances. 

(6]  There  was  no  error  in  overruling  defendant's  objections 
to  questions  put  to  the  witness  Moncrief  on  cross-examination. 
It  does  not  appear  from  the  record  that  the  purpose  of  the  ques- 
lions  was  to  lav  any  predicate  for  impeachment  of  the  wit- 
ness.   Floyd  V.  State',  82  Ala.  21,  2  South.  683. 

["I  The  latitude  of  a  cross-examination  for  the  purpose  of 
'fating  the   hiemory,    sincerity,    etc.,  of   the    witness,  is    largely 
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within  the  discretion  of  the  trial  court,  and  may  and  oftem  < 
relate  to  immaterial  matters  without  the  issues  of  the  < 
Southern  Railway  Co.  v.  Brantley,  132  Ala.  657,  32  South.  . 
Sloss-ShefEeld  Steel  &  Iron  Co.  v.  House,  157  Ala.  663, 
South.  573;  Noblin  v.  State,  100  Ala.  14,  14  South.  767;  To 
&  Co.  V.  Triest  &  Co.,  103  Ala.  670,  15  South.  914. 

[8]  There  was  no  error  in  refusing  to  allow  the  wit 
Moncrief,  on  the  objection  of  the  plaintiff,  to  give  his  opii 
as  an  expert  as  to  whether  the  place  was  a  reasonabU-  safe  p 
for  the  plaintiff  to  leave  the  train.  This  was  no  matter  for 
pert  testimony,  and,  as  well  stated  by  the  trial  court,  it  was 
the  witness  to  state  the  facts  as  to  the  nature  of  the  place, 
for  the  jury  to  determine  whether  it  was  reasonably  safe. 

[9,  10]  The  plaintiff  in  leaving  the  train  at  the  place  wl 
sJie  was  required  by  the  conductor  to  leave  under  the  circi 
stances  had  a  right  to  assume  that  it  was  a  safe  place  for  he: 
get  off,  and  in  getting  off  with  her  suit  case  in  her  hand  cc 
not  be  said,  as  a  matter  of  law,  to  have  been  guilty  of  ne 
gence;  and  the  question  was  one  properly  left  to  the  Jury  ■ 
the  general  affirmative  charges  requested  by  the  defend 
along  this  line  under  the  pleas  of  contributory  negligence  w 
properly  refused. 

[11]  Assuming  that  the  plaintiff  boarded  the  train  in  gi 
faith  and  honestly  believing  that  she  would  be  carried  on 
return  trip  ticket  back  to  Columbus,  Ga.,  to  all  intents  and  p 
poses  as  to  her  safety  in  being  put  off  of  the  train,  there  exis 
the  relation  of  passenger  and  carrier,  and  the  defendant  was  i 
der  the  same  duty  of  rendering  needful  assistance  in  discha 
ing  the  plaintiff  from  the  train  as  if  she  had  been  a  passeng 
Written  chaises  20,  21,  and  22,  requested  by  the  defends 
were  therefore  properly  refused. 

[12]  Charge  26,  if  not  otherwise  faulty,  was  properly  refu; 
as  being  argumentative. 

[13]  Charge  27  was  invasive  of  the  province  of  the  jurj'  a 
was  properly  refused. 

[14]  Charge  28,  refused  to  the  defendant,  has  been  f 
quently  condemned  by  this  court.  The  court  is  not  reiuired 
tell  the  jury  that  there  is  no  evidence  of  a  particular  fact. 

[15]  Charge  12  was  not  only  misleading  in  tendency,  but  w 
otherwise  inherently  bad. 

[16]  The  duty  rested  on  the  defendant's  conductor  to  km 
of  the  perils  of  the  place  where  he  required  the  plaintifE 
leave  the  train. 

Charges  14,  16,  17,  and  19,  refused  to  the  defendant,  are  e; 
and  all  of  them  in  their  statement  of  the  law  opposed  to  1 
views  we  entertain,  and  as  herein  above  expressed,  and  no  en 
was  committed  in  their  refusal. 

[17]  Charge  24  assumes  that  the  long  step  down  from  the  sti 
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oi  the  car  to  the  ground  was  obvious,  while  the  plaintiff  testified 
that  she  could  not  see  the  ground  as  she  was  descending  the 
•icps  of  the  car,  and  the  charge  was  therefore  bad,  besides  be- 
ing misleading  in  other  respects. 

U"e  fail  to  find  anj'  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 

AfBrmed. 

Simpson,  Mayfield,  and  McClellan,  JJ.,  concur. 


Cl>-CrNNATI   KOHTHEHN  TraCTION  Co.  I'.  ROSNAGLE. 

(Supreme  Court   of  Ohio,  June    la,    1911.) 
[95  N.   E.  Rep.  884.] 

Cairiera — CairiaEe  of  Passengers  —  Wrongful  Ejectment  —  The 
;«iwtr  of  a  railway  company  to  expel  from  its  cars  persons  who  re- 
lase  to  pay  the  legal  fare  is  vested  in  the  conductor  in  charge  of 
such  cars.  But,  if  the  conductor  wrongfully  expels  one  who  is  en- 
tiiled  to  the  rights  of  a  passenger,  the  company  is  liable  to  such 
person  in  damages,  even  though  such  expulsion  is  done  through  an 
error  of  judgment  on  the  part  of  the  conductor  in  charge. 

Payment — CarrierK — Legal  Tender — Ejectment  of  Passenger — IJa- 
tnlity  of  Carrier. — A  coin  issued  by  authority  of  law  to  circulate  as 
money  is  not  deprived  of  its  legal  tender  quality  merely  by  being 
»om  in  the  process  of  circulation,  nor  when  bruised  or  cracked,  so 
long  as  it  is  not  appreciably  diminished  in  weight,  and  retains  the 
evidence  of  its  being  genuine  coinage.  And  when  a  passenger  on  a 
car  of  a  common  carrier  tenders  such  a  coin  in  payment  of  his  fare, 
«hich  is  refused,  and  the  passenger  ejected,  he  may  maintain  an  ac- 
tion for  damages  against  the  company,  even  though  the  conductor 
in  good  faith  believed  the  coin  not  to  be  legal  tender,  tn  such  case 
ihe  passenger  is  not  required  to  tender  other  money  in  payment  of 
tii  tare. 

Pigment  —  Legal  Tender  —  Rnlet  of  Treasury  Department  —  The 
nilrs  of  the  United  States  Treasury  Department  in  regard  to  the  re- 
demption of  coins  authorized  by  statute  relate  simply  to  redemption. 
ind  do  not  affect  the  question  of  legal  tender. 

Citriers — Wrongful  Ejecti<Hi  —  Compensatory  Damages  —  Nature 
Md  dements.* — In  an  action  by  ah  infant  of  tender  years  for  wrong- 
hl  ejectment  from  a  railway  car  or  train,  which  wrongful  ejectment 
^1%  willful  and  intentional,  fright  and  terror  are  proper  elements  of 

'For  the  authorities  in  this  series  on  the  right  to  recover  for  the 
fright  of  the  person  injured,  resulting  from  the  wrongful  conduct 
if  another,  see  last  foot-note  of  Miller  v.  Baltimore,  etc..  R,  Co. 
lOhio).  30  R.   R.  R.  831.  S3  Am.  &  Eng.   R.  CaS..   K.   S..  321. 
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damage,    if    such   ejecimetit   was  under   circumstances    which    a 
naturally  cause  fright  and  terror  to  the  infant. 
(Syllabus  by  the   Court.) 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Howard  F.  Rosnagle,  by  his  next  friend,  ag; 
the  Cincinnati  Northern  Traction  Company.  From  a  judgr 
for  plaintiff,  defendant  brings  error.     Affirmed. 

This  was  a  proceeding  brought  in  the  common  pleas  coiir 
Warren  county,  by  Howard  F.  Rosnagle,  an  infant,  by  his  ; 
friend,  against  the  Cincinnati  Xortheni  Traction  Company. 
May  21,  1907.  the  infant  resided  at  Franklin,  in  Warren  cou 
and  was  about  10  years  old.  On  that  day  he  went  to  the 
af  Middletown.  in  Butler  county,  on  an  errand,  and  in  the  evei 
boarded  one  of  the  defendant's  cars  at  Middletown  to  go  to 
home.  When  the  car'was  near  the  outskirts  of  the  city,  the  < 
ductor  asked  him  for  his  fare,  and  he  tendered  him  a  nk 
The  conductor  refused  to  accept  the  nickle  and  requested 
lo  leave  the  car,  which  he  did.  The  petition  sets  forth  tl 
facts,  together  with  the  further  allegation  that  the  night 
dark,  and  that  he  became  greatly  frightened  and  went  to 
home  of  a  nearby  resident,  who  gave  him  care- and  assista 
md  it  alleges  that  he  was  damaged  in  tiie  sum  of  51,000. 

The  answer  of  the  defendant  admits  the  tender  of  the  nii 
and  all  the  other  facts,  except  as  to  damages,  and  further  ansv 
ing  says  that  said  Howard  F.  Rosnagle  got  upon  the  car  of  : 
;lefendant  at  or  near  Third  street,  in  the  city  of  Middleto 
Ohio,  and  he  rode  upon  said  car  to  the  east  corporation  line 
iaid  city ;  that  when  the  conductor  of  said  car  demanded  of  i 
lis  fare  he  tendered  to  said  conductor  the  coin  commonly  ten 
i  nickel:  that  said  coin  had  been  mutilated,  defaced,  and  ■ 
:racked;  that  the  conductor  of  said  car  informed  said  How 
F.  Rosnagle  that  he  could  not  take  said  nickel  owing  to  the  c 
:Iition  that  the  same  was  in.  and  said  Rosnagle  informeil 
zonductor  that  .said  nickel  was  all  the  money  he  bad.  and  thi 
ipon  said  conductor  informed  said  Rosnagle  that  he  would  h 
:o  pay  his  fare  or  get  off  the  car :  that  said  Rosnagle  thereu; 
/ohmtarilv  left  the  car  at  said  point. 

Plaintiff  filed  a  reply,  in  which  he  denies  that  he  vohmta 
eft  said  car  of  the  defendant.  ,On  tbe  trial  a  verdict  was 
:urned  in  favor  of  the  plaintiff,  upon  which  judgment  was 
ered.  This  judgment  was  affirmed  by  the  circuit  court,  and 
■or  is  now  prosecuted  here  to  reverse  the  judgments  below. 

The  nickel  that  was  tendered  by  plaintiff  to  the  condncto 
n  evidence,  and  it  is  conceded  that  five  cents  was  the  regi 
md  legal  fare  between  the  points  named.  The  error  allc 
md  relied  on  by  the  plaintiff  in  error  is  that  the  court  of  c( 
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mon  pleas  charged,  as  a  matter  of  law,  that  the  particular  nickel 
tendered  and  introduced  in  evidence  was  legal  money  of  the 
L'nited  States,  and  a  legal  tender  for  five  cents.  It  is  claimed 
that  there  are  other  errors  in  the  charge  which  will  be  noticed 
in  the  opinion. 

H'.  C,  Shepherd,  for  plaintiff  in  error. 
P.  H.  Rue.  for  defendant  in  error. 

JoH.vsox,  J.  (after  stating  the  facts  as  above).  There  is  no 
claim  that  the  five-cent  piece  which  was  tendered  by  plaintiff 
was  not  originally  a  genuine  coin  issued  by  the  L'nited  States. 
The  testimony  and  an  inspection  of  the  coin  disclose  such  genuine 
character.  It  has  the  appearance  of  being  somewhat  bruised, 
and  there  is  a  slight  crack  from  the  rim  toward  the  center.  The 
minor  coins  of  the  L'nited  States  are  provided  for  bv  section 
.'515.  Revised  Statutes  of  the  L'nited  States  (U.  S.  C'omp,  St. 
1001.  p,  2349).  in  which  the  alloy  and  weight  are  prescribed. 
Section  3587.  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  2401),  provides  that  the  minor  coins  shall 
be  legal  tender,  at  their  nominal  value,  for  any  amount,  not  ex- 
ceeding 25  cents,  in  any  one  payment. 

[  1  ]  It  is  not  doubted  that  a  railway  company  may  expel  from 
its  cars  persons  who  refuse  to  pay  the  legal  fare.  Necessarily 
that  inherent  power  is  vested  in  the  conductor  employed  by  the 
company  and  placed  by  it  in  charge  of  the  train  or  car.  Rut, 
ii  the  company  wrongfully  expels  one  who  is  entitled  to  the 
rights  of  a  passenger,  it  is  liable  in  damages  to  such  person,  tJiis 
i^  so.  even  if  such  expulsion  is  done  through  an  error  of  judg- 
ment on  the  part  of  the  conductor  or  agent  in  charge. 

[2]  .And  where  a  passenger  tenders  to  the  conductor  a  genuine 
coin  of  the  L'nited  States,  not  so  worn,  defaced,  or  mutilated 
W(  that  its  mint  marks  are  plainly  discernible,  and  not  appreci- 
ably diminished  in  weight,  and  such  tender  is  refused  and  the 
passenger  ejected  on  refusal  to  pay  in  other  money,  he  may  have 
sn  action  of  damages  against  the  company.  And  this  is  so.  even 
if  the  conductor  in  good  faith  believed  the  coin  to  be  cotmterfeit 
w  not  a  sufficient  coin.  In  such  case  the  passenger  is  not  required 
to  tender  other  monev,  if  the  first  coin  tendered  was  sufficient. 
Chicago  L'nion  Traction  Co.  i-.  McCIevev,  126  111.  App.  21  :  Jersev 
Citv  &  Bereen  R.  Co.  v.  Morgan.  52  \1  I.  Law.  60.  18  Atl.  90+; 
Mobile  St.  Rv.  Co.  V.  Waters.  135  Ala.  227,  33  Sonth.  42 :  Atlanta 
Con.  St.  Rv."  Co.  z:  Keenv,  99  Ga.  266,  25  S.  E.  629.  33  L.  R. 
.\.  824.       ' 

In  Jersey  City  &  Bergen  R.  Co.  v.  Morgan.  52  N.  J.  Law,  60, 
18  .All.  904.  the  court  in  the  opinion  savs:  "It  seems  by  these 
Matutes  (L'.  S.  statutes)  that  so  long  as  a  genuine  sil- 
ver coin  is  worn  only  bv  natural  abrasion,  is  not  ap- 
preciably   diminished    in    weight,    and    retains    the    appearance 
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of  a  coin  duly  issued  from  the  mint,  it  is  a  legal  tender  fo 
original  value.  The  coin  in  question  in  this  case  shown  to 
court  and  jury,  but  does  not  appear  in  the  evidence  to  have 
so  worn  that  it  was  light  in  weight,  or  not  distinguishable 
genuine  dime.  If  no  limitation  is  put  upon  its  circulatioi 
the  government,  it  would  seem  none  was  intended,  so  loni 
it  was  not  defaced,  cut,  or  mutilated,  and  was  only  made  sni 
by  constant  and  long-continued  handling,  and  by  being  circiil 
as  a  part  of  the  national  currency," 

The  question  as  to  what  treatment,  usage,  or  acts  amour 
mutilation  of  coins  was  before  the  court  in  United  State 
Lissner  (C.  C.)  12  Fed.  840,  and  the  court  in  that  case  Ii 
"Where  a  coin  which  had  been  regidarly  coined  at  the  mint 
afterwards  punched  and  mutilated  and  an  appreciable  am< 
of  silver  removed  from  it,  and  the  hole  plugged  up  with  1 
metal,  or  any  substance  other  than  silver,  it  is  an  act  of  cotir 
feiting;  but  it  is  otherwise  where  the  hole  was  punched  wii 
sharp  instrument,  leaving  all  the  silver  in  the  coin,  the 
crowding  it  into  a  different  shape." 

Now  in  this  case,  as  to  the  five-cent  piece  or  nickel,  the  br 
and  the  crack  may  have  been  caused  by  a  blow  from  a  ham 
or  other  heavy  instrument,  but  it  retains  all  of  its  materia! 
all  of  the  evidences  of  genuine  coinage,  though  the  materia 
very  slightly  "crowded  into  different  shape."  There  is  not  s 
mutilation,  defacing,  punching,  or  cutting  as  to  deprive  it  ol 
legal  tender  character  within  any  of  the  rules  laid  down  in 
authorities  or  the  statute.  The  law  does  not  require  that 
nor  coins,  tendered  in  payment  of  debt,  or  for  service  which 
person  making  the  tender  has  the  right  to  demand,  shall  be 
solutely  perfect. 

[3]  It  is  contended  by  defendant  in  error  that,  so  long  a 
coin  is  in  such  condition  that  it  would  be  redeemed  by  the  I'n 
States  government,  it  does  not  lose  its  legal  tender  charac 
The  trial  conrt  appears  to  have  adopted  this  as  a  reason; 
test  by  which  to  determine  the  question.  The  United  Si; 
statutes  provide  that  the  Treasury  Department  may  presci 
rules  by  which  coin  and  paper  money  which  may  become  u 
for  circulation  may  be  redeemed  or  exchanged,  and  such  ri 
have  been  so  prescribed.  One  of  the  provisions  is  that  "pit 
that  are  stamped,  bent  or  twisted  out  of  shape  or  otherwise 
perfect,  but  showing  no  material  loss  of  metal  will  be  redeenif 

We  do  not  think  that  the  existence  of  this  rule,  even  thoi 
adopted  under  sanction  of  the  statute,  would  justify  the  ten 
to  a  raiUvav  company,  or  other  creditor,  of  a  coin  which  "i 
become  unfit  for  circulation."  and  thus  impose  on  the  payee 
burden  of  applying  to  the  Treasury  Department  for  a'  coin 
for  circulation,  nor  to  impose  on  him  the  risk  of  failing  to  obi 
it.     This  view,  in  a  case  where  a  piece  had  been  torn  fror 
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one-dollar  bilJ,  was  adopted  by  the  court  in  Xorth  Hudson  Ry, 

Co. ::  .Anderson,  61  X.  J.  Law,  248,  39  All.  905,  40  L.  R.  A. 
410,  68  Am.  St.  Rep.  703.  In  this  case  we  think  the  evidence 
>hotts  the  coin  was  not  so  affected  in  any  manner  as  to  be  de- 
prii^ed  of  its  legal  tender  character,  and  therefore  the  court  did 
not  err  in  its  charge  to  the  jury  in  that  regard. 

[4]  Plaintiff  in  error  also  urges  that  the  court  erred  in  its 
charge  as  to  the  measure  of  damages.  The  court  charged  that, 
"if  by  the  wrongful  act  of  defendant  plaintiff  was  put  off  the 
car,  under  circumstances  which  would  naturally  result  in  great 
iright  and  terror  to  the  boy,  he  is  entitled  to  have  proper  compen- 
sation for  that  injury."  It  is  contended  that  fright  and  terror  are 
not  elements  that  can  be  taken  into  consideration  in  awarding 
compensation,  an^  the  case  of  Milter  v.  Ry.  Co.,  78  Ohio  St.  309, 
S5  \.  E.  499,  18  L.  R.  A.  (N,  S.)  949,  125  Am.  St.  Rep.  699, 
is  relied  on  in  support  of  this  contention.  That  case  was  an 
action  for  negligence.  The  court.  Crew,  J,,  points  out  that  there 
was  no  claim  that  the  negUgence  of  the  defendant  was  willful 
ur  wanton.  There  was  no  intentional  wrong.  In  the  opinion 
many  cases  are  examined  and  discussed,  all  of  which  are  negli- 
gence cases,  and  the  conclusion  of  the  court  was  that  no  hability 
fxists  for  acts  of  negligence  causing  mere  fright  or  shock,  where 
the  negligent  acts  complained  of  are  neither  willful  nor  malicious. 

Such  a  rule  is  salutary  and  necessary  in  negligence  cases.  But 
ihe  reasons  for  the  rule  do  not  apply  in  cases  where  the  act 
complained  of  is  not  only  wrongful,  but  intentional  and  willful. 
In  such  a  case  mental  suffering  and  fright  and  terror,  where 
fcv  would  naturally  ensue,  as  in  case  of  an  infant  10  years  old, 
willfuilv  expelled  from  a  car  at  night,  mav  be  taken  into  account. 
liCvc. '566;  Curtis  v.  Railway  Co.,  87  Iowa,  622,  54  \.  W.  339; 
imith  i:  P.,  Ft.  W.  &  C.  Ry.  Co.,  23  Ohio  St.  10;  C,  St.  L.  & 
P.  R.  Co.  V.  Holdridge,  118  Ind.  281,  20  N.  E.  837;  Sloane  r. 
Railway  Co.,  Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  A.  193. 

We  find  no  error  in  the  record,  and  the  judgments  of  the 
courts  below  will  be  affirmed. 

juc^^ent  affirmed. 

Spe.\r,  C.  J.',  and  Davis,  Shauck,  Price,  and  Donahue,  JJ,, 
roncur. 
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Yazoo  &  M.  W  R.  Co.  r.  Hahdie. 

(Supreme  Court  of   Mississippi,   May   15,   1911.     Suggestion   of    1 
Overruled  July  3,  1911.) 

[55    So.    Rep.   967.] 

Appeal  and  Error — Review — Parties  Entitled  to  Allege  Error- 
parties. — Where  an  action  was  commenced  against  a  railroad 
pany  and  a  Pullman  company,  for  carrying  a  passenger  beyonc 
destination,  and  refusing  to  back  the  train  to  her  destination, 
railroad  company  cannot  complain  of  error  in  directing  a  verdic 
the   Pullman   company,  and   dismissing  the   suit  as   to   it. 

Damages — Punitive  Damages — Nature  of  Right. — Compensatic 
the  general  rule  of  damages,  and  exemplary  or  punitive  damagi 
ing  additional  to  compensatory  damage  is  allowed  only  for  the 
lie  benefit,  and  is  not  for  the  purpose  of  enriching  the  injured  p 

Damages — Punitive  Damages — Nature  of  Right* — Punitive  oi 
emplary  damage  is  allowed  in  cases  of  malice,  willfulness,  ir 
fraud,  oppression,  gross   negligence  and  the  like. 

Carriers — Transportation  of  Passengers — Performance  of  Con 
— Duty  of  Carrier.t — A  carrier  having  carried  a  passenger  beyonc 
destination  is  under  no  duty  to  back  the  train  to  her  destinatioi 
her  demand,  especially  in  view  of  Code  1906.  g  4047.  requirii 
railroad  company,  when  backing  a  train  of  cars  along  a  passe 
depot,  to  be  preceded  by  a  servant  not  exceeding  40  nor  unde 
feet  in  advance  of  it,  thereby  recognizing  the  danger  of  backing 
train. 

On  suggestion  of  error.     Overruled. 

For  former  opinion,  see  55  South.  42. 

M.^YEs,  C.  J.  On  the  12th  day  of  March.  1909,  Mrs.  Ha 
became  a  passenger  on  the  line  of  railway  owned  by  appel 
She  boarded  a  regular  passenger  train  at  Clarksdale,  bound 
Areola.  The  train  on  which  she  was  travehng  was  due  to  ai 
at  Areola  at  3:25  p.  in.  and  did  arrive  at  that  time,  but  on 
count  of  the  negjigeuce  of  the  employees  of  the  train  ^Irs.  Ha 
was  carried  beyond  Areola  to  Rolling  Fork,  and  returned 
the  next  train  without  expense  to  herself,  reaching  Areola  ai 

*For  the  authorities  in  this  series  on  the  question  when  exemf 
or  punitive  damages  may.  and  may  not.  be  recovered,  see  last  I 
note  of  Black  t.  Charleston,  etc.,  Ry.  Co.  (S.  C).  38  R,  R.  R. 
fil  .\m.  &  Eng.  R.  Cas..  N.  S-.  541;  foot-note  of  Illinois  Cent.  R 
V.  Dodds  (Miss.),  38  R.  R.  R.  508,  61  Am.  &  Eng.  R.  Cas,,  N 
508;  third  foot-note  of  Baltimore,  etc.,  R.  Co.  r.  Strube  (Md.l 
R.  R.  R.  319.  60  Am,  &  Eng.  R.  Cas.,  N.  S„  319, 

+  For  the  authorities  in  this  series  on  the  subject  of  the  duties 
liabilities  of  railroads  with  respect  to  passengers  carried  be) 
their  destinations,  see  foot-note  of  Reimard  f.  Bloomsburg  ( 
R.  Co.  (Pa.).  38  R.  R.  R.  10,  61  Am.  &  Eng.  R  Cas,.  N.  S.,  10. 
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6  p.  m.  Omitting  in  this  preface  to  state  the  circumstances  of 
aggravation  relied  on  as  constituting  the  basis  for  the  assess- 
ment of  punitive  damages,  it  is  sufficient  to  state  that  she  suffered 
a  delay  of  about  2  hours  and  35  minutes.  She  brought  suit 
against  appellant,  alleging,  among  other  things,  that  as  soon  as 
it  was  discovered  that  she  had  been  negligently  carried  by  her 
station,  the  porter  of  the  car  seized  the  bell  cord,  and  caused 
ihe  train  to  stop  about  a  quarter  of  a  mile  below  the  depot, 
Mhereupon  she  demanded  that  her  train  be  backed  to  the  station 
and  she  be  allowed  to  get  off,  and  the  declaration  alleges  that 
tiiis  the  employees  "willfully,  maliciously,  oppressively,  and  ar- 
bitrarily declined  to  do."  She  recovered  a  judgment  against  appel- 
lant for  S5,000,  and  from  this  judgment  an  appeal  was  prosecuted 
and  the  cause  reversed,  and  this  court,  after  mature  considera- 
tion of  the  whole  case,  was  of  the  opinion  that  no  view  of  the 
Qse  warranted  the  trial  court  in  authorizing  the  jurj'  to  impose 
punitive  damage.  This  case  is  again  before  us  on  suggestion  of 
error,  filed  by  counsel  for  appellee,  to  the  original  opinion.  Be- 
fore discussing  the  case  in  detail,  a  few  general  observations 
mar  not  be  amiss. 

Some  of  the  questions  now  pressed  for  decision,  while  in  the 
case  on  its  first  hearing,  were  deemed  not  essential  to  decision, 
and  we  did  not  decide  them.  We  shall  do. so  now.  When  we 
held  that  the  facts  made  no  case  for  punitive  damage,  the  ques- 
tions now  discussed  were  necessarily  decided  adverse  to  counsel 
for  appellee. 

[1]  It  appears  that  when  Mrs.  Hardie  took  passage  on  the 
train,  she  went  into  a  Pullman  car  attached  to  same,  and  became 
a  passenger  on  that.  The  suit  was  begun  originally  against  both 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  and  the 
Pullman  Company.  When  all  testimony  had  been  taken  a  mo- 
tion was  made  by  the  Pullman  •Company  to  peremptorily  instruct 
the  ]UTy  in  its  favor.  The  court  granted  the  instruction,  and  dis- 
missed the  suit  as  to  the  Pullman  Company.  It  is  insisted  by 
appellants  that  this  was  reversible  error.  We  cannot  assent  to 
this.  Both  companies  may  be  liable  for  the  negligence  either 
jointly  or  separately,  but  neither  is  in  any  position  to  complain 
ihat  the  other  is  not  sued,  or  that  being  jointly  sued  the  plain- 
tiff dismisses  as  to  one.  If  the  trial  court  was  in  error  as  to 
the  peremptory  instruction  given  to  the  Pullman  Company,  dis- 
missing the  suit  as  to  it.  the  railroad  company  is  in  no  position 
10  complain  because  it  neither  adds  to  nor  lessens  its  liability  to 
plaintiff.    Kelson  v.  I.  C.  R.  R.  Co.,  53  South.  619. 

.■\nother  general  observation  we  desire  to  make  is  that  the  dec- 
laration filed  mainly  relies  for  the  right  to  impose  punitive  dam- 
ages UDon  a  supposed  duty  that  the  railroad  owes  a  passentfer  to 
back  the  train  to  the  station  where  it  negligently  failed  to  put 
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the  passenger  off,  when  it  is  discovered  that  such  passenger 
been  negligently  carried  by.  This  supposed  duty  we  shall  disi 
further  on  in  this  opinion.  The  purpose  in  mentioning  it  i 
being  to  call  attention  to  the  fact  that  the  declaration  is  ba 
on  the  above  idea. 

Counsel  filing  the  suggestion  of  error  seemed  deeply  impre* 
with  the  belief  that  this  court  has  committed  grave  error  in  rev' 
ing  this  case.  So  deeply  convinced  arc  counsel  that  the  court 
erred  that  they  open  the  ar^iment  with  a  moral  lecture  to 
court,  impressing  the  court  with  the  grave  responsibility  wl 
rests  upon  it  in  passing  upon  the  rights  committed  to  its  c 
and  admonish  us  that  when  the  court  falls  short  of  this  dut 
public  calamity  is  visited  upon  the  state.  Coun.sel  then  say  1 
"the  bar  shorn  of  the  proclivities  of  the  advocate  know  when 
court  is  right,  and  when  it  has  gone  too  far."  We  are  then  1 
that  the  suggestion  of  error  was  not  final  until  the  record  . 
briefs  had  bt'en  submitted  to  able  and  disinterested  nieml 
of  the  bar,  and  that  the  members  of  the  bar  to  whom  had  b 
submitted  counsel's  case  are  of  the  opinion  that  the  former  d 
sion  of  the  court  was  error,  .■\fter  counsel  has  thus  lectu 
us  on  our  responsibile  duties,  and  concluded  us  from  differ 
with  them  as  nearly  as  it  was  possible  to  do,  by  the  admoniti 
and  estoppels  previously  pleaded  against  the  judgment  of 
court,  we  are  told  that  there  is  error  of  fact  and  law  in 
former  decision,  .^s  additional  proof  of  the  error  of  the  co: 
counsel  state  that  no  one  can  really  know  a  case,  as  to  its  v 
facts,  as  well  as  he  who  propounds  the  questions.  Certaii 
sav  counsel,  "an  overworked  court"  cannot  know  the  facts 
the  advocate  who  built  them  up.  Induced  by  the  above  statenie 
of  counsel,  and  waiving  all  questions  as  to  its  propriety,  we  ■ 
that  it  will  not  be  out  of  place  to  say  to  them  that  this  cc 
never  looses  sight  of  the  responsible  duties  that  devolve  upor 
We  were  fully  conscious  of  all  these  things  when  the  case  ' 
originally  considered  and  decided.  Our  own  sensitiveness  or 
judicial  diitv  and  responsibility  is  quite  as  impressive  as  : 
lecture  which  might  be  given  on  that  subject  bv  the  advocate 
either  side.  Counsel's  own  confidence  in  their  position  bli 
them  to  the  other  side  and  causes  them  to  forget  that  opposet 
their  views  are  able  and  distinguished  members  of  the  bar  \ 
appealed  because  they  believed  the  trial  court  had  erred  in 
declaration  of  the  law.  We  shall  presume  that  counsel  appeal 
this  case,  being  conscientious  and  intelligent  members  of 
bar  and  officers  of  the  court,  appealed  in  good  faith.  It  is  thi 
fore  logically  apparent  that  the  case  must  be  tried  on  its  mei 
and  cannot  be  safely  rested  on  certificates.  This  court  r 
sometimes  err,  for  no  human  tribunal  can  always  be  accur; 
but  it  is  not  unusnal  for  counsel  who  lost  their  cases  to  concl 
that  thev  lost  because  the  court  did  not  understand  it,  or  beca 
the  court  did  not  give  it  sufficient  consideration,  when  in  tr 
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:i  is  the  partizan  zeal  of  counsel  that  shuts  from  their  view  all 
bin  tiieir  side  of  the  case,  and  the  impressions  they  get  from 
ciinjidering  only  that  side.  We  desire  that  our  decisions  shall 
be  in  harmony  with  the  ideas  of  the  law  entertained  by  the  bar, 
lor  the  view  of  the  bar,  as  such,  is  more  than  apt  to  be  correct, 
ilut  the  bar  is  composed  of  more  than  a  few,  and  we  doubt  not 
bai  that  the  able  and  conscientious  attorneys,  willing  to  certify 
tbt  it  was  their  judgment  that  the  court  erred  in  its  former  deci- 
>wii.  would,  on  reflection  and  more  careful  study,  withdraw 
that  certificate  and  adopt  the  view  of  the  court.  Who  can  know  a 
record  and  its  merits  better  than  the  court  that  has  studied  it 
in  the  quiet  of  its  office ;  guided  by  no  purpose  save  to  search  for 
the  truth  and  to  administer  justice  between  man  and  man?  Is 
it  possible  that  the  advocate,  interested  on  one  side  of  the  case 
nnly.  can  get  a  better  and  more  impartial  view  of  its  merits  than 
a  dispassionate  and  disinterested  court?  In  considering  this  case 
originally  we  gave  it  careful  thought.  We  did  not  discuss  it  at 
length  because  the  judgment  seemed  to  us  to  be  so  manifestly 
erroneous  and  the  case  itself  one  of  no  complexity.  The  facts 
I'lainly  made  no  case  for  the  imposition  of  punitive  damage.  A 
careful  review  of  the  case  makes  us  see  no  reason  to  change  our 
Hecision.  Out  of  deference  to  the  manifest  conviction  of  the 
error  of  the  court  on  the  part  of  the  learned  and  distinguished 
chancellor,  we  set  out  our  views  more  at  length. 

What  is  the  case?  Until  the  controversy  is  understood  there 
can  he  no  intelligent  comprehension  of  the  rules  of  law  that  con- 
trol it.  Counsel  for  appellee  convince  themselves  that  the  court 
has  erred,  both  as  to  the  facts  and  the  law,  and  they  convince  the 
court  that  the  predicate  of  their  suit,  as  made  by  both  the  dec- 
laration and  the  proof,  is  one  on  which  punitive  damage  could 
rarely,  if  ever,  be  allowed  as  against  a  carrier,  and  certainly  not 
under  the  facts  of  this  case.  Counsel  convince  the  court  that 
tbey  have  misconceived  the  true  principle  of  law  controlling  the 
decisions  which  they  cite,  and  attempts  to  apply  these  authorities . 
10  the  facts  of  a  case  wholly  outside  of  the  principles  declared 
by  the  decisions.  The  only  question  in  this  case,  is  as  to  whether 
or  not  the  trial  court  should  have  told  the  jury  they  were  war- 
i^nted  in  assessing  punitive  damage.  Counsel  filing  the  sugges- 
tion of  error  state  that  the  original  opinion  misconceived  the 
lacis.  We  shall  discuss  this  statement  of  counsel  further  on  in 
the  opinion;  suffice  it  here  to  say  that  counsel  give  much  impor- 
tance to  facts  which  have  no  bearing  on  the  question  before  the 
™iirt.  In  so  far  as  the  facts  are  materia!  to  the  question  in- 
volved, we  set  them  out  below. 

As  to  some  of  the  facts  there  can  be  no  controversy.  Ap- 
Pellee^s  proofs  show  that  Mrs.  Hardie  became  a  passenger  on 
the  Yazoo  &  Mississippi  Valley  Railroad,  paying  for  passage 
from  Clarksdale  to  Areola.  When  she  boarded  the  train  at 
tiarksdale  there  was  a  Pullman  car  attached,  and  in  order  Jo 
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take  advantage  of  the  additional  comforts  of  the  Pullman 
went  into  it.  paying  all  fares.  Mrs.  Hardie  was  a  delicate 
man,  and  had  been  visiting  her  sister,  Mrs  Davis,  at  Clarksi 
Her  purpose  in  going  to  Areola  was  to  arrange  for  the  lea 
of  her  child  with  a  friend.  Mrs.  Harriston,  in  contemplation 
possible  necessity  for  her  to  go  to  a  hospital  in  Greenvill 
have  some  kind  of  an  operation  performed.  While  she  was 
cate,  it  does  not  appear  from  the  testimony  that  she  was  in 
state  of  invalidism  as  to  make  her  an  object  of  special  solid 
to  the  employees  of  the  train.  She  was  traveling  alone. 
able  to  sit  in  the  seat  of  the  car  and  talk  to  other  passen 
and  she  had  with  her  a  little  child  16  months  old.  She  h 
suit  case  and  a  parasol,  and,  so  far  as  all  outward  appears 
indicate,  she  was  well  enough  to  make  the  journey.  Wher 
conductor  collected  her  ticket  he  was  notified  that  she  wi 
to  get  off  at  Areola  and  requested  to  have  the  porter  he)]: 
there.  She  also  gave  the  same  notice  to  the  porter  of  the 
man.  and  possibly  the  conductor  of  the  came  car.  Mrs.  Hi 
lived  three  miles  from  .Areola,  at  Trail  Lake  Plantation,  and 
resided  there  previously  for  three  years.  On  one  or  two  i 
sions  she  had  been  to  Areola  attending  a  ball  game,  but  it  s 
she  had  never  been  to  Areola  on  the  train  before,  and  states 
she  was  unfamiliar  with  the  approach  to,  and  surrouni 
about,  the  depot,  and  did  not  know  when  the  train  reached  t 
As  the  train  came  into  Areola  the  station  was  not  called,  an( 
was  not  notified  in  any  way ;  in  short,  this  duty  on  the  pa 
the  employees  was  wholly  neglected.  As  the  train  pulled  intc 
cola,  Mrs.  Hardie  was  engaged  in  conversation  with  a  lady, 
was  not  conscious  of  the  fact  that  the  train  had  reached  t 
She  was  not  aware  of  the  fact  that  she  had  reached  Arcol: 
til  the  Pullman  porter  nished  into  the  car,  calling  out  to 
"Madam,  this  is  your  station."  At  the  time  the  porter  did 
it  seems  that  the  conductor  of  the  Pullman  was  asleep,  am 
not  wake  up  until  after  or  about  the  time  the  porter  gavi 
stop  signal.  About  the  time  the  porter  called  out,  "This  is 
station,"  Mrs.  Hardie  states  that  the  train  began  to  move  c 
wav  to  the  next  station.  She  states  that  as  the  porter  callei 
to  her.  she  jumped  up  from  her  seat,  taking  her  child  by 
hand,  her  grip  and  parasol  in  the  other,  and  started  for  the 
tihule.  refluesting  the  porter  to  pull  the  stop  signal,  whicl 
savs  he  did.  Neither  the  train  nor  Pullman  conductor 
present  at  this  time,  and  the  train  was  then  moving  fron 
st^ttion.  In  a  very  few  minutes  the  Pullman  conductor 
aroused  from  his  slumbers,  and  came  in  the  vestibule  v 
Mrs.  Hardie  was.  and  she  says  that  about  that  time  the 
conductor  also  came.  All  thi.s  time,  however,  the  train  conti 
to  move  toward  the  next  station.  Mrs.  Hardie  states  that  ' 
the  train  had  proceeded  about  as  far  as  the  oil  mill,  whicl 
husband  states  is  about  25C  yards  from    the  depot,    it    si 
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■:.v  so  she  <:ould  have  gotten  off  if  she  had  been  a  man  and  have 
ticen  free  of  the  suit  case  and  child.  In  other  words,  she  said 
ihat  it  was  "creeping  along."  When  the  train  conductor  came, 
Mrs.  Hardie  testifies  that  she  demanded  that  he  back  the  train 
to  Areola  and  let  her  off.  When  she  made  this  demand,  she  says 
<he  told  the  train  conductor  that  she  had  to  go  into  the  country, 
and  was  not  well ;  that  she  had  a  little  baby  with  her,  and  pleaded 
with  him  to  back  the  train,  but  he  would  not.  She  says  the  con- 
tluctor  told  her  he  could  not  back  the  train,  but  stated  that  he 
»oiil(J  carry  her  to  Rolling  Fork  and  return  her  to  Areola  on 
the  next  train  without  cost,  and  this  he  did. 

From  the  testimony  of  Mrs.  Hardie  it  thus  appears  that  the 
train  had  then  left  the  station  and  was  on  its  journey  to  the  next 
station,  else  there  would  have  been  no  occasion  on  her  part  to 
demand  that  her  train  be  backed.  Mr.  Hardie  testifies  that  he 
was  at  the  depot  to  meet  his  wife,  and  when  the  train  arrived, 
supposing  her  to  be  in  the  ladies'  coach,  he  went  there  in  search 
01  her.  When  about  half  way  through  the  coach,  he  says,  the 
train  started,  having  stopped  for  only  a  few  seconds.  He  says 
he  then  realized  that  his  wife  was  not  in  that  coach,  and  con- 
chided  that  she  had  taken  the  Pullman  in  the  rear  of  the  ladies' 
coach.  When  Hardie  got  off  the  train  after  failing  to  find  Mrs. 
Hardie.  he  remarked  to  Mr.  Harriston,  the  friend  to  whose 
house  his  wife  intended  to  go,  that  he  supposed  his  wife  had  not 
mme.  whereupon  Mr.  Harriston  told  him  that  she  had  been  car- 
ried by;  that  he  saw  her  on  the  train.  After  the  train  pulled 
out  Mr.  Hardie  testifies  that  he  heard  a  stop  signal  given.  Think- 
in?  Ihe  train  would  stop  and  put  his  wife  off.  he  ran  down  the 
track  behind  the  train,  but  the  train  continued  and  did  not  stop, 
although  it  slowed  up  about  150  yards  from  the  depot.  He  then 
went  to  the  agent  and  had  him  telegraph  ahead  to  HoUandale, 
the  iKxi  station,  asking  that  his  wife  be  put  off  there.  In  a 
^hort  while  the  agent  received  a  reply  saying  that  Mrs.  Hardie 
would  be  carried  to  Rolling  Folk  and  returned  on  the  next  train. 
Mr.  Harriston  testifies  that  while  Mr.  Hardie  was  on  the  train, 
and  just  as  the  flagman  gave  the  signal  to  start,  he  saw  the  Pull- 
man porter  give  some  kind  of  a  signal  to  the  flagman,  indicating 
ihat  there  was  somebody  on  the  train  to  get  off,  and  Mr.  Har- 
rifton  says  that  he  called  to  the  flagman  that  there  was  a  lady  on 
the  train  to  get  off.  Mr.  Harriston  testifies  that,  notwithstand- 
ing the  above  signals,  a  move-on  signal  was  given,  and  the  train 
left  for  the  next  station.  It  appears  from  the  facts,  beyond  dis- 
pute, that  the  train  stopped  at  Aixola  for  a  minute  and  a  half, 
and  several  passengers  got  off.  Mrs.  Hardie  was  carried  beyond 
Hollandale  to  Rolling  Fork  in  order  to  make  better  provision  for 
lier  comfort  and  convenience,  and  the  facts  show  that  it  was 
ailh  her  aco'iiescfn-e  after  she  found  that  she  could  not  have 
the  train  backed  so  she  could  get  off  at  .Areola.  She  was  re- 
Wmed  on  the  next  train  without  cost,  and  everv  courtesv  was     . 
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shown  her  by  the  employees  of  the  railroad  company.  It  ma 
conceded  that  if  the  employees  had  not  neglected  their  duty, 
Hardie  would  have  reached  the  home  of  her  friend,  who  I 
about  a  mile  from  the  depot,  before  dark  and  without  ge 
wet.  On  account  of  being  carried  by,  she  had  to  get  off  at 
ling  Fork  in  the  rain,  and  when  she  returned  to  Areola  it 
still  raining,  and  she  went  from  the  station  to  Mrs.  Harrist 
her  ultimate  destination,  in  a  rain  storm,  and  she  and  the  > 
both  got  wet,  and  it  is  testified  to  that  both  were  made  sic 
account  of  same.  In  so  far  as  it  can  be  contended  that  the 
might  warrant  the  assessment  of  pimitive  damage,  we  thinV 
foregoing  constitute  all  that  is  shown.  That  the  appella 
liable,  under  the  facts  of  this  case,  for  all  actual  damage, 
settled  by  the  first  decision,  and  need  not  be  again  disci 
here.  We  desire  to  notice  that  the  train  had  stopped  i 
minute  and  a  half  at  the  station  at  a  proper  place  for  the 
charge  of  passengers,  and  several  passengers  got  on  and 
When  the  demand  to  back  was  made  the  train  was  on  its  w; 
the  next  stop.  In  the  record,  it  is  shown  by  the  declaration 
proof,  and  the  instructions  that  counsel  for  appellee  recoj 
that  the  failure  of  the  employees  to  call  out  the  station  ar 
help  Mrs.  Hardie  off  the  train  was  but  an  act  of  simple  i 
gence.  and  was  neither  willful,  wanton,  or  gross  neglect 
ranting  the  imposition  of  punitive  damage.  On  this  case.  ii 
der  to  decide  the  question  presented,  we  may  place  out  of 
all  that  occurred  prior  to  the  time  the  train  started  from  At 
since  what  happened  prior  to  that  time  only  warranted  tb 
covery  of  compensatory  damage  by  the  tacit  admission  of  a 
lee.  In  considering  the  record  we  leave  out  of  view  the  ' 
monv  of  every  one  save  the  witnesses  for  appellee.  In 
original  decision  this  was  what  the  court  did.  It  can  mak 
difference  in  the  decision  of  this  case  whether  the  train  was 
der  full  headway  or  not  at  the  time  the  train  conductor  rea 
Mrs.  Hardie.  It  is  certain  that  it  had  stopped  at  the  station 
was  then  on  its  journey  to  the  next.  When  the  train  condi 
first  reached  ^Irs.  Hardie  she  says  the  train  was  moving  so 
that  she  could  not  have  gotten  off. 

\2]  In  considering  what  damage  should  be  recovered  f 
wrong,  let  us  keep  well  in  view  the  general  obje~t  of  the  la 
allowing  recoveries  of  this  kind.  Compensation  is  the  gel 
rule,  though  under  special  circumstances  exemplary  or  pur 
damage  may  be  recovered.  Exemplary  or  punitive  damage  i: 
ditional  to  compensatory  damage,  and  such  damage  is  onl; 
lowed  for  the  public  benefit.  Punitive  damage  is  never  alk 
for  the  purpose  of  enriching  the  injured  party.  Compens; 
is  afforded  him  and  that  is  all  he  can  justly  seek  for  anv 
vidual  grievance.  If  the  law  considered  only  the  individua 
punitive  damage  would  be  allowed.     The  theon-  of  the  laiv 
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tliorizing  the  imposition  of  punitive  damage  is  whoHy  outside  of 
individual  consideration.  Such  damage  is  allowed  for  the  pub- 
lic good,  and  for  the  purpose  of  deterring  others  from  like  of- 
fenses, 

f3|  Such  damage  is  allowed  in  cases  of  malice,  willfulness, 
insult,  fraud,  oppression,  gross  negligence,  and  the  like.  Rail- 
road Co.  V.  Scur,  59  Miss.  456,  42  Am.  Rep.  373;  Railroad  Co. 
r,  Jarrett.  59  Miss.  470;  Forsee  v.  A.  G.  S.  R.  R.Co.,  63  Miss. 
(/>.  56  Am.  Rep.  801 ;  Wilson  v.  N.  O.  &  N.  E.  R.  R.  Co.,  (-^ 
Miss.  3.=;2:  \'.  &  M.  R.  R.  Co.  v.  Scanlan,  63  Miss  413;  Railroad 
Co.  V.  Gill,  66  Miss.  39,  5  South.  393 ;  Railroad  Co.  v.  File.  67 
Miss.  y?\  7  South.  223;  Railroad  Co.  v,  Moore,  79  Miss.  766. 
31  South.  436;  Dorrah  v.  Railroad  Company,  65  Miss.  14,  3 
fonth.  36,  7  Am.  St.  Rep.  629,  Keeping  before  us  this  genera! 
nile.  we  can  better  understand  whether  the  facts  of  a  particular 
case  falls  within  it. 

[4]  Instructions  2,  3,  and  4,  given  for  the  plaintiff,  tell  the 
jurj-  substantially  that  if  they  believe  from  the  evidence  that 
after  the  train  passed  the  station  defendant  arbitrarily,  will- 
fully, or  out  of  spite,  refused,  without  reasonable  cause,  to  back 
the  train  on  which  plaintiff  was  a  passenger  to  Areola,  then  in 
addition  to  compensatory  damage  the  jury  might  assess  punitive 
damage.  Under  the  facts  of  this  case  no  such  instructions 
5hould  have  been  given.  If  Mrs.  Hardie  did  not  have  the  right 
to  re<iuire  the  train  backed — if  the  employees  had  the  right  to 
refuse  to  stop  and  back  the  train — when  they  refused  they  did 
nut  violate  any  moral  or  legal  right  which  Mrs.  Hardie  could  in- 
sist upon,  and  there  was  no  liability  for  punitive  damages.  It 
i*  Inie  that,  when  a  passenger  train  has  stopped  at  a  station  at 
a  safe  and  proper  place  for  the  landing  of  its  passengers,  but 
neglect-^  to  notify  a  passenger  and  negligently  carries  such  pas- 
senger by,  the  passenger,  on  discovering  that  he  has  been  carried 
bv  his  station,  after  the  train  has  started  to  the  next  station,  may 
fiemand  that  the  train  be  stopped  and  backed  for  him  to  get  off. 
If  the  demand  is  made  and  the  employees  refuse,  will  such  re- 
fusal constitute  willfulness  so  as  to  authorize  the  imposition  of 
punitive  damage?  We  say  not.  In  the  discussion  of  this  ques- 
lion,  it  mav  not  be  amiss  to  call  attention  to  the  fact  that  by 
section  4047,  Code  1906,  it  is  required  of  a  railroad  company, 
when  backing  a  train  of  cars  along  a  passenger  depot,  to  be 
preceded  by  a  servant  not  exceeding  40  nor  under  20  feet  in  ad- 
vance of  same.  This  section  is  important  in  this  case  only,  as 
illustrative  of  the  delav  which  would  be  occasioned  other  pas- 
^gers  by  yielding  to  the  demand  to  back  the  train,  to  say  noth- 
ing of  the  possible  danger.  The  dutv  of  the  employees  to  a 
b'.mdred  other  passengers  on  the  train  holding  carriage  con- 
traas.  is  as  sacred  and  obligatory  as  is  the  contract  of  the  pas- 
^ger  whom  the  company  has  negligently  carried  by.     Shall  a 
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railroad  company  be  required  to  subordinate  the  public  di 
which  it  owes,  the  safety,  the  convenience,  and  the  legal  rig 
of  a  great  number  of  passengers  to  the  duty  owing  to  oi 
These  are  questions  involved  in  this  case,  but  apparently  ov 
looked  by  counsel.  Every  contract  of  carriage  with  a  railrt 
company  carries  with  it  the  obligation  on  the  part  of  the  cc 
pany  to  carry  the  passengers  to  his. place  of  destination;  to 
ford  reasonable  opportunity  to  get  on  and  off  the  train;  to  h 
the  passengers  at  a  safe  and  proper  place.  Every  passenger  ■ 
tering  into  such  contract  makes  his  contract  in  recc^nition 
this  right  in  every  other  passenger.  For  any  violation  of  t 
contract  on  the  part  of  the  carrier  actual  damage  may'  always 
recovered.  For  any  capricious,  intentional,  or  willful  violat 
of  the  contract,  punitive  damage  maV  be  imposed;  but  we  h; 
not  found  one  case  that  has  ever  held  that  punitive  damage  n 
be  imposed  under  the  facts  of  this  case.  Counsel  cite  authc 
ties  which  they  claim  decide  as  they  contend,  but  an  examii 
tion  of  the  authorities  demonstrate  the  error  of  the  contentl 
We  must  not  forget  the  right  of  the  many  in  pursuing  i 
grievance  of  one. 

The  employees  of  the  carrier  may  be  said  to  be  the  trust 
of  the  rights  of  every  passenger  on  the  train.  In  considering 
right  of  one,  all  others  are  not  to  be  forgotten.  Each  passen] 
has  a  right  to  reasonably  expect  that  the  train  will  be  run 
schedule  time ;  each  passenger  rnay  make  his  business  arran; 
ments  predicated  of  that  idea.  The  safe  handling  of  the  tr; 
may  depend  upon  its  schedule,  ^^en  of  multiplied  callings,  j 
ing  from  town  to  town,  arrange  their  journeys  on  the  scbedul 
thev  make  their  business  engagements  with  reference  to  i 
schedules;  arrangements  as  to  mails  are  based  on  train  schi 
iiles;  plans  for  the  reception  of  perishable  freight;  arrangeme 
for  the  last  sad  rites  of  funerals;  anxious  passengers  hurryi 
to  sick  relatives- — all  these  may  depend  upon  the  maintenai 
of  the  schedule.  Shall  these  considerations  of  public  importai 
all  be  brushed  aside  at  the  instance  of  one  passenger  whom  i 
carrier  has  negligently  carried  by  his  proper  destination? 
this  court  should  hold  with  the  contention  of  counsel  for  apr 
lee.  and  say  that  punitive  damages  may  he  inflicted  in  this  ca 
it  eives  its  assent  to  a  legal  conclusion  which  seems  to  us  ill' 
ical  and  unjust.  In  such  case,  the  infliction  of  punitive  daruai 
would  impede  and  not  promote  the  public  good ;  it  would  1( 
to  the  endangerment  and  not  the  safe  guarding  of  the  travel 
public.  That  the  backing  of  a  train  to  a  station  is  a  danger* 
and  unsafe  thing,  the  Legislature  has  declared  by  section  4( 
of  the  Code  of  1906.  Since  the  allowance  of  punitive  dam; 
is  justifiable  only  when  it  promotes  the  public  good,  such  da 
ase  cannot  be  defended  in  this  case  wherein  every  considerat 
of  public  good  is  opposed  to  it. 
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In  the  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Lewis,  69  Ark.  81, 
ol  3.  W.  163,  the  Arkansas  Supreme  Court  held  that  where  a 
passenger  had  been  negligently  carried  beyond  his  station,  the 
carrier  was  not  bound  to  take  such  passenger  back  to  the  sta- 
tion, the  court  saying  that:  "For  the  purpose  of  avoiding  col- 
jjions,  and  of  orderly  and  regular  transportation,  and  of  serving 
the  public  to  the  best  advantage,  trains  should  run  on  schedule 
lime.  The  conveying  passengers  back  to  stations  at  which  they 
•bould  have  left  the  train  and  failed  to  get  off  may,  in  some  in- 
stances, defeat  this  purpose,  and  lead  to  disastrous  consecjuences. 
A  rale  or  regulation  requiring  railroad  companies  to  do  so  would 
ihit  only  be  unjust,  but  would  be  unwise,  and  against  the  inter- 
e?i  of  the  public."  We  can  evolve  no  logic  nor  find  any  au- 
thority to  conBict  with  the  rule  declared  in  the  Lewis  Case, 
-upra,  though  counsel  cite  the  Hurst  Case,  36  Miss.  660,  74  Am. 
Dec.  785;  Kendrick  Case,  40  Miss.  374,  90  Am,  Dec.  332; 
Hi^ins  Case,  64  Miss.  80,  8  South.  176;  and  the  Lowry  Case, 
'''.Miss.  431,  30  South.  634,  announcing  a  rule  different  from  the 
!,e\\'isCase.  The  above  authorities  are  easily  distinguished  from 
ihe  Lewis  Case ;  in  fact,  the  principle  controlling  them  has  no 
analog^'  to  the  principle  involved  in  the  case  we  are  now  con- 
-idering.  In  each  of  the  authorities  cited  above,  there  was  some 
element  of  willfulness,  discourtesy,  or  reckless  disregard  of  duty 
amounting  to  more  than  a  mere  failure  of  duty.  In  not  one  of 
the  above  authorities  is  it  held  that  the  refusal  to  back,  after  neg- 
ligently carrying  a  passenger  by  his  station,  warrants  the  impo- 
sition of  punitive  damage. 

We  first  consider  the  case  of  N.  O.  &  G.  N.  R.  R,  Co.  v. 
Hum,  36  Miss.  660.  74  Am.  Dec.  785.  What  was  that  case?  It 
appears  that  Hurst  boarded  the  train  at  New  Orleans  for  Quin's 
Mation.  He  told  the  conductor  this,  and  after  the  train  left 
ifagnolia,  the  station  next  before  reaching  Quin's,  he  again  told 
ihe  conductor  and  handed  him  his  check.  This  was  about  two 
miles  from  the  station  at  which  Hurst  wanted  to  get  off.  The 
conductor  went  into  a  rear  car,  and  there  remained  until  the  train 
«a.s  passing  the  station.  .At  this  time  the  conductor  came  for- 
ward in  a  hurry,  and  as  he  passed  Hurst  said  to  him,  "Where  in 
'tie  devil  are  you  carrying  me  to?"  The  conductor  made  no  re- 
ply, and  the  train  passed  the  station  some  400  yards.  Hurst  and 
uie  conductor  met  on  the  platform,  whereupon  in  an  impudent 
"anner  the  conductor  told  Hurst  that  was  his  place  to  get  off. 
Hiirs!  protested  against  getting  off  at  that  point,  and  about  that 
lime  the  conductor  had  his  trunk  put  off  of  the  train,  and 
Wld  Hurst  if  he  did  not  leave  the  train  he  would  carry  him  to, 
i^iimmit  Hurst  demanded  that  the  train  be  backed,  but  the  con- 
ductor refused,  and  this  court  held  that  the  facts  warranted  the 
""position  of  punitive  damage  by  the  jury.  In  the  Hurst  Case 
mere  was  proof  tending  to  show  negligence,  willfulness,  and  in- 
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suit.  The  train  was  not  only  run  by  the  station,  but  there  was 
dence  tending  to  show  that  it  was  capriciously  done.  Hu 
trunk  was  put  off,  and  a  threat  made  to  carry  him  on  to  Sur 
if  he  did  not  get  off.  The  court  was  right  in  the  Hurst  Case, 
the  legal  mind  readily  differentiates  that  case  from  the  fact 
this.  In  the  case  of  Southern  Ry.  Co.  v.  Kendrick,  40  Miss. 
90  Am.  Dec.  332,  Counsel's  contention  is  not  sustained.  In 
above  case  it  appears  that  Mrs.  Kendrick  was  carried  by  her 
tion.  and  put  off  at  a  water  lank,  a  mile  and  a  half  beyond.  I 
|)ears  that  her  station  was  not  called,  and  that  her  failure  to  g( 
was  occasioned  by  the  negligence  of  the  company.  The  condi 
refused  to  back  the  train,  it  is  true;  but  sent  Mrs,  Kent 
back  to  her  destination  in  charge  of  two  negroes  with  torch  li; 
Mrs.  Kendrick  sought  to  recover  punitive  damages,  but  no  iii^i 
tion  was  asked  telling  the  jury  that  the  refusal  of  the  condv 
to  back  the  train  constituted  any  ground  for  the  imjwsitin' 
punitive  damage,  and  the  court  did  not  so  hold.  The  Kent 
Case  was  tried  on  a  different  theory,  as  the  instructions 
facts  show.  Even  in  that  case,  the  court  said  that  it  expre 
no  opinion  as  to  whether  the  evidence  was  sufficient  to  su; 
a  verdict  for  exemplarv  damage.  In  the  case  of  M.  &  C.  F 
Co.  V.  Whitfield,  44  Miss.  466,  7  Am.  Rep.  699.  the  qw'- 
involved  here  was  not  presented ;  no  such  question  was  in 
Whitfield  Case,  or  any  of  the  cases  we  have  mentioned  al 
Whitfield  was  a  passenger  from  Corinth  to  Chewalla.  \^ 
the  train  reached  his  station  it  ran  several  hundred  yards 
yond  without  stopping.  Whitfield  demanded  the  backing 
the  train  and  the  conductor  made  the  signal,  but  the  engineer 
not  heed  it.  The  conductor  then  informed  Whitfield  that,  oi 
to  the  condition  of  the  track,  the  train  could  not  be  backed, 
notified  him  that  he  must  get  off  where  he  was.  The  ground 
wet,  icy.  and  slippery.  It  seems  that  there  were  .steps  on  the 
used  for  the  purpose  of  aiding  passengers  to  get  on  and 
The  conductor  witnessed  Whitfield  trying  to  get  off  under  t 
circumstances  and  at  this  improper  place,  and  said  nothing  a 
the  steps  or  attempted  to  render  any  a.ssistance.  In  tryin 
get  off  under  these  conditions  and  at  the  place  where  the  condi: 
forced  him  to  leave,  Whitfield  slipped  and  dislocated  and 
jured  his  knee.  On  the  above  facts  the  court  held  punitive  c 
aee  could  be  inflicted.  The  facts  of  the  Whitfield  Case  shd 
difference  from  the  facts  of  the  case  on  trial.  Whitfield 
forced  to  leave  the  train  at  an  unsafe  and  improper  place, 
dutv  owing  him  hv  the  carrier  was  recklesslv  disregarded,  an 
attempt  was  made  to  provide  for  his  safety.  There  was  in 
case  evidence  of  reckless  and  wanton  indifference  to  duty, 
the  case  itself  is  a  different  case,  on  its  facts,  from  the  case 
being  considered. 

The  cuestion  involved  in  this  case  was  not  involved  in 
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Higgins  Case  in  64  Miss.  80,  8  South.  176.  In  the  above  case 
Higgins  held  a  ticket  from  Vicksburg  to  Warrenton.  He  boarded 
a  freight  train  and  was  carried  three-fourths  of  a  mile  beyond 
ihe  usual  stopping  place.  He  requested  the  conductor  to  back  the 
train,  and  Ihe  conductor,  in  a  harsh  manner,  refused  to  do  so. 
Suit  was  brought  against  the  carrier,  alleging  the  willful  and 
wrongful  refusal  to  back  the  train,  and  Judge  Campbell,  speak- 
ing for  the  court,  said  that  punitive  damage  was  proper,  stating 
that  "the  recovery  of  five  hundred  dollars  is  not  an  undue  punish- 
ment for  the  wanton  wrong  done  appellee  by  carrying  him  three- 
fourths  of  a  mile  beyond  where  he  had  a  right  to  be  stopped." 
In  the  Higgins  Case  there  was  not  only  a  refusal  to  back,  but  a 
willful  and  capricious  violation  of  the  carrier's  duty  to  stop  at 
the  station  and  allow  Higgins  to  get  off,  as  it  was  the  duty  of  the 
carrier  to  do.  Even  in  the  above  case,  the  court  does  not  rest  its 
opinion  on  any  duty  of  the  carrier  to  back,  the  refusal  of  which 
constituted  such  willfulness  as  to  warrant  the  recovery  of  puni- 
tive damage,  but  the  opinion  rests  on  the  wanton  wrong  done  Hig- 
gins in  carrying  him  by  his  station  in  the  way  it  was  done.  Hul 
this  case  is  widely  different  on  its  facts  from  the  case  now  on 
trial,  and  let  it  be  noted  that  the  distinguished  judge  who  wrote 
the  opinion  in  the  Higgins  Case  was  the  same  judge  that  wrote 
the  opinion  in  the  Gill  Ca.se  in  66  Miss.  39.  5  South.  393,  to  which 
we  shall  have  occasion  to  speak  later  on.  The  judge  rendering 
the  opinion  in  the  case  of  Railway  L.  &.  P.  Co.  z:  L.o\vry,  79 
Miss.  431.  30  South.  634,  has  already  distinguished  it  from  the 
case  now  on  trial  by  classifying  it  with  that  class  of  cases  that 
hold  that  the  imposition  of  punitive  damage,  on  a  carrier  for 
carrying  a  passenger  by  his  station,  is  proper  in  every  case  when 
ii  i'  done  willfully,  capriciously,  or  in  gross  and  reckless  indiffer- 
ence to  the  passenger's  rights  under  his  carriage  contract.  Law 
controlling  the  traveling  public  is  practical,  not  theoretical;  the 
right  of  one  traveler  is  often  relative  and  not  abstract. 

Tlie  case  of  Davis  v.  Railroad  Co..  95  Miss.  341.  49  South.  179. 
is  not  in  point.  Davis  was  not  carried  by  any  station.  He  wa.s 
made  lo  get  off  at  a  wrong  station  under  such  circumstances  as. 
in  the  judgment  of  this  court,  constituted  gross  negligence.  In 
the  Davis  Case  the  court  held  the  imposition  of  punitive  dam- 
ace  proper.  .A  casual  glance  at  that  case  demonstrates  its  in- 
anplicabilitv  to  the  fa^rts  of  this  case.  Counsel  for  appellee  cite 
Ihe  ca.se  of  Birmingham  Rv.  Co.  r.  Xolan,  134  Ala.  329.  32 
Pomh.  7l.i.  Alabama,  etc..  Rv.  Co.  !■.  Sellers.  93  Ala.  9,  9  South. 
3o.  30  Am.  St.  Rep.  17.  and  Samuels  v.  R.  R.  Co..  35  S.  C. 
m.  14  S.  E.  943.  28  Mw.  St.  Rep.  883.  As  to  the  last  of  the 
two  above  cited  cases — that  is  to  say  the  Sellers  Case  in  93  .Ala. 
■>.  0  Soitth.  375,  30  Am.  St.  Rep.  17.  and  the  Samuels  Case  in 
35  S.  C.  493.  14  S.  E.  943.  28  Am.  St.  Rep.  883— thev  find  their 
classification  in  the  cases  already  discussed;  that  is  to  say,  the 
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Hurst  Case,  the  Higgins  Case,  and  others.  They  are  ordi 
cases  of  the  reckless,  capricious,  or  wanton  carrying  a  passe 
by  his  station  and  forcing  such  passenger  to  leave  the  trai 
an  improper  place.  In  the  Xolan  Case,  supra,  plain 
evidence  showed  that  she  boarded  the  car  and  paiil 
conductor  her  fare  to  Twenty-Fifth  street.  When  she 
the  fare  she  told  the  conductor  she  desired  to  get  off  at  Tw( 
Fifth  street,  and  he  said,  '"All  right."  The  train  did  not 
to  let  her  off  when  it  reached  her  destination,  but  the  bell 
was  pulled  by  a  gentleman,  thus  attracting  the  attention  of 
conductor.  The  conductor  was  told  that  plaintiff  desired  to 
off  at  Twenty-Fifth  street,  but  replied  that  the  train  did 
stop  there,  and  that  the  lady  would  have  to  go  to  the  next 
tion.  The  conductor  thereupon  gave  the  signal  to  the  engi 
to  go  ahead,  and  plaintiff  was  carried  to  Woodwards  Cros: 
aboLit  three- fourths  of  a  mile  furtiier  on,  where  she  got  off 
had  to  walk  back.  It  was  windy  and  cold ;  the  ground  was 
and  sloppy  from  snow  that  had  fallen.  She  was  made  sick 
the  testimony  shows,  and  sued  the  railway  company  for  sir: 
negligence,  and  for  willfully,  recklessly,  or  wantonly  refusin; 
to  put  her  off  at  the  place  where  the  conductor  had  proniise( 
would.  The  court  held  that  the  case  warranted  submitting 
duestion  of  punitive  damage  to  the  jury.  The  proof  showed 
she  told  the  conductor  she  wanted  to  get  off  at  Twenty-F 
station.  She  paid  her  fare  to  him  to  go  to  that  station.  He 
ceiUed  it  and  promised  to  let  her  off  there.  His  attention 
called  to  it  in  time,  and  he  .still  refused  to  let  her  off,  and  can 
her  by. 

.Almost  every  case  seeking  the  recovery  of  punitive  dam; 
like  the  prosecution  for  crime,  must  stand  or  fall  on  the  f: 
surrounding  the  particular  case.  Even  where  a  passenger  ti 
is  run  by  a  station  without  stopping  at  all,  or  giving  the  ] 
.senger  an  opportunity  to  get  off,  it  is  not  in  every  case  that  pi 
tive  damage  may  be  imposed  for  the  dereliction.  In  additior 
running  bv  and  failing  to  stop,  there  must  be  some  element 
intentional  or  willful  disregard  of  duty,  or  gross  neglect:  m 
inadvertence  is  not  sufficient.  Dorrah  v.  111.  Cent.,  65  Miss.  !- 
?outh.  36,  7  Am.  St.  Rep.  620;  K.  C,  M.  &  B.  R.  R.  r.  F 
6;  Miss.  373.  7  South.  223. 

Counsel  for  appellee  cite  the  case  of  Wilson  v.  R.  R-  ^ 
63  Miss.  3.^2:  R.  R.  Co.  v  Rilev,  68  Miss,  765.  9  South.  ^ 
13  L.  R.  A.  38.  24  Am.  St.  Rep.  309:  Howell  v.  Shannon. 
Miss.  .=.98.  31  SoMth.  965,  92  Am.  St.  Rep.  609;  R.  R.  Co. 
White.  82  Miss.  120.  33  South.  970:  R'  R.  Co.  r.  Mitchell. 
^fiss.  179.  35  South.  339;  R.  R.  Co.  v.  Harper.  83  Miss.  .=i 
35  South.  764:  R,  R.  Co.  z-  Reid,  93  Miss.  458,  46  South.  ! 
17  T  .  R.'A.  (\.  S.l  344:  R.  R.  Co.  t-.  Armstrong.  93  Miss.  '? 
47  South.  427:  Tel.  Co.  r.  Hiller.  93  Miss.  658.  47  South.  31 
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Hums  V.  R.  R.  Co.,  93  Miss.  816,  47  South.  640;  all  holding 
that  if  there  is  any  element  of  the  testimony  on  which  an  instruc- 
tion for  punitive  damage  can  be  based,  it  is  not  error  for  the 
court  to  grant  the  instruction,  and  the  question  is  one  then  for 
ihe  jurj-  and  not  the  court.  Authority  on  this  point  was  not 
needed.  This  court  has  consistently  held  as  above  indicated  in 
evcr\-  proper  case.  But  this  court  has  been  equally  clear  in  hold- 
ing that  where  there  is  no  testimony  warranting  the  submittion  of 
such  question  to  the  jurj-,  the  court  should  refuse  all  instruc- 
tions on  that  line.  Railroad  Co.  z:  Smith,  82  Miss.  656,  3.'i 
South.  168;  Railroad  Co.  -f.  Scurr,  59  Miss.  456.  42  Am.  Rep. 
373. 

Up  to  this  time  we  have  considered  only  the  case  cited  by 
appellees,  and  relied  upon  by  them  as  decisive  of  their  conten- 
tion. We  have  shown,  we  think,  that  these  authorities  have  no 
application  to  the  question  in  the  case  now  under  considera- 
tion. We  will  now  discuss  the  authorities  which,  in  our  judg- 
ment, are  controlling. 

In  the  first  place,  in  the  case  of  Vicksburg  Ry.  Co.  v.  Marlett, 
7&  Miss.  872,  29  South.  62,  this  court  held  that:  "A  willful 
ViTong  that  gives  a  cause  of  action  for  the  imposition  of  exem- 
plan-  damages,  must  be  denoted  by  a  wrongful  act,  done  with  a 
knowledge  of  its  wrongfulness."  When,  under  the  facts  of  this 
case,  the  conductor  refused  to  back,  he  was  guilty  of  no  wrong- 
ful act,  and  no  punitive  damage  should  have  been  allowed.  In 
the  case  of  Chicago,  St.  Louis  &  N.  O.  R.  R.  Co.  v.  Scurr,  59 
Miss.  456,  42  Am.  Rep.  373,  a  passenger  was  carried  by  his 
pfoper  station  by  reason  of  the  negligence  of  the  conductor.  It 
does  not  appear  that  a  demand  was  made  by  the  passenger  for 
the  backing  of  the  train,  but  punitive  damages  was  sued  for,  and 
the  court  held  that  for  a  mere  breach  of  duty  no  punitive  dam- 
age could  be  assessed.  In  the  case  of  Miss.  '&  Tenn.  R.  R.  Co. 
''■Gill,  66  Miss.  39,  5  South.  393,  it  appears  that  Gill  and  his 
"ife  were  passengers  destined  for  Senatobia.  When  the  train 
arrived  at  that  station,  they  undertook  to  get  off,  but  were  pre- 
vented by  the  crowding  into  the  coach  of  a  large  number  of  ex- 
cursionists. The  train  stopped  a  very  short  while,  as  was  usual, 
wd  moved  off  before  Gill  and  his  wife  could  get  off.  When  the 
train  started,  Gill  called  to  a  friend  to  pull  the  bell  cord  and  sig- 
nal the  engineer  to  stop,  which  was  done,  and  in  doing  so  the 
cord  was  broken.  When  the  train  had  gone  about  200  or  300 
feet,  the  plaintiff  saw  the  conductor,  and  demanded  that  he  stop 
Ihe  train  and  allow  himself  and  wife  to  get  off,  stating  to  the 
conductor  that  he  had  important  business  and  that  his  wife  was 
sick.  The  conductor  refused  to  do  it,  stating  that  the  train  ear- 
ned the  United  States  mail  and  that  he  could  not  stop  for  any- 
thing. At  the  same  time  the  conductor  said  to  the  plaintiff, 
"You  have  broken  my  bell  cord,  sir."    Gill  said  this  was  said  in 
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an  angr\-  and  insulting  manner.  The  conductor  informed 
that  there  would  be  an  excursion  returning  to  Senatobia  i 
hour,  and  that  he  would  see  the  conductor  of  that  train  ; 
it,  and  Gill  could  return  on  it.  Gill  was  carried  to  the  nexi 
tion,  waited  one  hour  and  returned,  paying  his  own  fare  i 
for.  On  the  above  facts  this  court,  speaking  through  J 
Campbell,  said;  "This  is  not  a  case  for  punitive  damages 
on  the  evidence  produced  bv  the  plaintiff,  and  the  court  t 
in  not  so  ruling."  The  Gill  Case  was  a  stronger  case  for  th< 
position  of  punitive  damage  than  the  case  now  being  considi 

Let  us  parallel  the  cases  and  see  if  the  rule  in  the  Gill 
can  stand,  and  the  case  under  consideration  be  affirmed.  Ir 
Gill  Case  the  employees  of  the  carrier  were  guilty  of  neglig 
in  letting  the  boarding  passengers  crowd  on  the  train  befon 
passengers  to  get  off  had  been  enabled  to  do  so.  In  the  cas 
trial  the  employees  were  guilty  of  negligence  in  failing  to 
out  Mrs.  Hardie's  station  and  see  that  she  got  off.  But  in 
cases  it  was  mere  negligence.  In  the  Gill  Case  before  the 
ductor  discovered  that  Gill  had  been  carried  by,  the  train 
started  to  its  next  station.  In  the  case  now  on  trial,  the  f 
are  the  same.  Gill  told  the  conductor  that  he  had  impor 
business,  and  that  his  wife  was  sick.  Mrs.  Harriie  had  no 
ticular  pressing  business,  but  she  told  the  conductor  she 
sick.  The  distance  the  train  had  traveled  from  the  station 
about  the  same,  the  distance  being  a  httle  shorter  in  the 
Ca,';e.  if  there  was  any  difference.  From  this  point  the  f 
differ  somewhat,  the  difference  being  that  the  facts  sho' 
stronger  case  for  the  imposition  of  punitive  damage  in  the 
Case  than  in  the  case  now  being  considered.  Gill  testifies  i 
the  manner  of  the  conductor  was  angry  and  insulting.  ^ 
Hardie  says  the  manner  of  the  conductor  toward  her 
courteous;  she  makes  no  complaint  on  that  score.  Gill 
nianded  only  that  the  train  stop,  and  let  him  and  his  wife 
where  it  then  .was.  He  did  not  ask  to  have  it  backed.  > 
Hardie  demanded  that  it  stop  and  take  her  back  to  her  stat 
Gill  went  back  on  the  next  train  and  paid  his  own  fare,  but  ^ 
Hardie  was  carried  back  at  the  expense  of  the  railroad.  If 
Gill  Case  is  not  to  be  overruled,  the  present  case  cannot  be 
firmed.  The  same  judge  that  delivered  the  opinion  in  the  ^ 
gins  Case  in  64  Miss.  80,  8  South.  176.  delivered  the  opinior 
the  Gill  Case,  and  counsel  representing  Gill  cited  the  Hig^ 
Case  as  authority  for  the  allowance  of  punitive  damage  in 
Gill  Case.  Counsel  for  appellee  may  read  the  Gill  Case  ; 
ponder  over  the  facts  of  the  case  now  on  trial,  but  thev 
never  reconcile  an  affirmance  of  this  case  with  a  continued 
herence  by  this  court  to  the  rule  declared  bv  the  Gill  Case, 
fact,  the  court  might  have  held  in  the  Gill  Case  that  punil 
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damage  could  be  imposed  and  still  this  case  would  have  to  be 
reversed,  as  there  are  essential  differences  in  the  faces. 

We  do-.ibt  not  but  that,  when  logic  shall  have  driven  away 
ianisan  zeal,  and  counsel  shall  have  had  time  to  study  their 
oa-e  in  an  eanest  search  for  the  true  and  just  rule  that  should 
comroi— the  kind  of  search  which  controls  this  court  in  the  de- 
ciHon  of  every  case,  great  or  smatl — they  will  satisfy  themselves 
if  their  _error. 

?ii^e^tion  of  error  is  overruled. 


Umjerwood  et  al.  '-■.  Old  Colony  St.  Ry.  Co. 

(Supreme  Court  of  Rhode  Island,  July  15,  1911.) 

[80  Atl.  Rep.  390.] 

Street  Railroads— Persona  Crossing  Track — Rights.* — One  driving 
jcioss  a  street  railway  track  has  the  right  of  way  if,  proceeding  at 
reasonable  speed,  he  reaches  the  crossing  in  time  to  safely  go  upon 
ite  track  in  advance  of  an  approaching  car;  the  latter  being  suffi- 
wntly  distant  to  be  checked,  and,  if  need  be,  stopped  before  reach- 
Street  Railroads — Persons  Crossing  Track — Contributory  Negli- 
gtnct— If  the  circumstances  are  such  that  one  may  cross  a  street 
"r  track  without  negligence  if  he  looks,  crossing  is  not  contributory 
"fRligence  because  he  fails  to  look. 

Street  Railroads — Private  Crossings— Right  of  Way.— The  right  of 
"y  of  one  driving  across  a  street  car  track  is.  the  same,  whether 
It  a  public  or  private  crossing. 

Street  Railroads — Crossing  Accidents — Last  Clear  Chance.f — In  an 
action  against  a  street  railway  company  for  death  in  a  crossing  ac- 
tiilent,  it  was  proper  to  instruct  that,  though  decedent  drove  upon 
3  track  without  looking  and  listening  for  an  approaching  car,  if  the 
molomian  knew  that  decedent  was  oblivious  of  the  car's  approach, 
wd  ihai  unless  the  speed  of  the  car  was  checked  decedent  would  be 
iijurcd.  it  was  his  duty,  after  discovering  decedent's  peril,  to  avoid 
lie  accident  if  he  could  reasonably  do  so,  and  that  failure  to  do  that 
"ould  become  the  proximate  cause  of  the  injury,  permitting  recovery 
"otwith  Stan  ding  decedent's  contributory  negligence. 
Trial— Instructions — Assumption  of  Facts, — In  an  action  for  negli- 

'See  second  foot-nole  of  Acton  v.  Fargo,  etc.,  Ry.  Co.  (K.  Dak.), 
«  H.  R.  R.  767.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  767. 

*S(e  first  foot-note  of  Elliott  !■-  New  York,  etc.,  R.  Co.  (Conn.). 
iS  R.  R.  R.  347.  63  Am.  &  Eng.  R.  Cas..  N.  S.,  847;  first  foot-note  of 
Uited  Rys.  &  Elect.  Co.  v.  Ward  (Md.),  38  R.  R.  R.  67,  61  Am.  & 
Eur.  R.  Cas.,  N.  S.,  67. 
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gent   death,   instructions   assuming  that   decedent  was   guilty  c 
tributory  negligence  were  properly  refused. 

Street  Kailroada — Crossing  Accidents — Instructions. — An  i 
tion  tliat,  whether  the  gong  on  the  car  was  rung  before  the  n 
when  decedent  drove  upon  the  track  was  immaterial,  as  it  ' 
much  his  duty  to  look  and  listen  for  an  approachitig  car  as 
the  motorman's  duty  to  give  him  warning  of  its  approach,  wa; 
erly  refused  as  precluding  consideration  of  any  negligence 
motorman  in  failing  to  warn  decedent  before  he  reached  the 
though  the  car  could  not  have  been  stopped  before  reachii 
crossing. 

Street  Railroads — Persons  Crossing  Track — Contributory 
gence — Dutjr  of  Motonnan.t — It  was  not  essential  to  a  stree 
way  company's  liability  for  death  of  one  struck  at  a  highway 
ing  that  the  motorman  was  wantonly  reckless,  though  decedei 
guilty  of  contributory  negligence;  the  motorman  being  reqoi 
use  ordinary  care  after  discovering  decedent's  peril. 

Trial  —  Instructions  —  Refusal  —  Matter  Covered. — An  instr 
covered  by  the  general  charge  is  properly  refused. 

Street  Railroads — Crossing  Accidents — Instructions. — In  an 
against  a  street  railway  company  for  death  in  a  crossing  aci 
an  instruction  not  to  find  against  the  company,  unless  a  i 
would  have  been  found  against  the  motorman  had  suit  been  bi 
against  him,  was  properly  refused;  the  motorman's  legal  liabili 
appearing. 

Appeal  and  Error — Review — New  TriaL — In  reviewing  an  i 
tion  to  a  decision  denying  a  new  trial,  the  trial  justice's  detet 
tion  should  be  given  great  weight. 

Street  Railroads — Crossing  Accidents — Evidence — Sufficienc; 
an  action  against  a.  street  railway  company  for  death  in  a  en 
accident,  evidence  held  sufficient  to  show  negligence. 

Death— Damages — Income  from  Investment. — In  an  aclioi 
<leath,  there  can  be  no  recovery  for  loss  of  future  income  fro 
vested    capital   when   such   income   is   disconnected   from   dece 


Death — Damages — Excessiveness. — $5,000  was  not  excessive  i 
ery  against  a  street  railway  company  for  negligent  death  of  a 
85  years  old. 

Blodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court.  Newport  County;  G 
T.  Brown,  Judge. 

Action  by  Elizabeth  E.  Underwood  and  another,  execi 
against  the  Old  Colony  Street  Railway  Company.  V'erdic 
plaintiffs,  and  defendant  brings  exceptions.  Exceptions 
ruled. 

See,  also,  31  R.  I.  253.  76  Atl.  766. 
tSee  (t)  on  page  335. 
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Harvey  A.  Baker  and  Waterman,  Curran  &  Hunt,  for  plain- 
riffs. 

Gardner,  Pirce  &r  ThonUey  (IVilliam  W.  Moss  and  Charles 
R.  Haslam,  of  counsel),  for  defendant. 

SwEETLAND,  J.  This  is  an  action  of  trespass  on  the  case  for 
negligence  brought  by  the  executrix  of  the  will  of  William 
Bailey,  late  of  the  town  of  Middletown,  deceased,  against  the 
Old  Colony  Street  Railway  Company,  to  recover  damages  for 
the  death  of  the  testator,  which  they  allege  to  have  been  caused 
by  the  negligence  of  the  defendant  without  negligence  on  his  part 
contributing  thereto.  The  case  was  tried  in  the  superior  court 
bttore  Mr.  Justice  Brown  and  a  jury,  and  resulted  in  a  verdict 
for  the  plaintiff  for  $5,000.  The  case  is  before  us  upon  excep- 
tions [o  certain  rulings  of  said  justice  upon  the  admission  and 
exclusion  of  testimony,  to  certain  portions  of  the  charge  of  the 
justice,  to  the  refusal  of  the  justice  to  give  certain  instructions 
to  the  jury  as  requested  by  the  defendant,  and  to  the  decision  of 
the  justice  denying  the  defendant's  motion  for  a  new  trial. 

It  is  admitted  that  the  buggy  of  Mr.  Bailey,  driven  by  him, 
«as  run  into  by  one  of  the  defendant's  cars,  as  he  was  crossing 
it?  track,  upon  the  highway,  at  the  location  of  a  driveway  into 
tbe|Tounds  of  the  residence  of  Mr.  Bailey  in  said  town  of  Mid- 
dletottn.  At  this  point  the  highway  runs  about  north  and  south. 
The  residence  of  Mr.  Bailey  was  to  the  east  of  the  highway. 
The  track  of  the  defendant  is  on  the  extreme  easterly  side  of  the 
highway.  Parallel  and  a  few  feet  to  the  west  of  the  defendant's 
Irack  is  that  of  another  street  railway  company.  The  part  of 
the  highway  usually  traveled  by  wagons  and  horses  lies  to  the 
nest  of  both  tracks.  Four  hundred  and  eighteen  feet  north  of 
'aiil  driveway  is  the  southerly  end  of  a  curve  in  the  defendant's 
track.  This  curve  is  355  feet  long.  Before  Mr.  Bailey  turned 
to  go  into  the  driveway,  he  was  proceeding  south  upon  the  part 
of  ihe  highway  to  the  west  of  both  street  railway  tracks.  The 
car  which  struck  Ihe  bugg\*  was  also  going  south.  When  AT r. 
Bailey  first  indicated  that  he  was  going  to  cross  the  defendant's 
track,  by  turning  to  cross  diagonally  the  track  of  the  other  rail- 
'\av  company,  the  distance  of  the  car  from  the  bugg>'  was  esti- 
mated by  different  witnesses  to  the  accident  at  various  figures, 
from  .^00  feet,  as  te-^itified  to  hv  one  of  the  plaintiff's  witnesses, 
to  about  60  or  75  feet,  as  testified  to  by  the  conductor  and  mo- 
tounan  of  the  car.  It,  however,  appeared  that  at  a  former  trial 
of  the  case,  held  about  nine  months  after  the  accident,  the  mo- 
lonnan  had  testified  positivelv  that  he  saw  the  buggy  at  the 
Wvewav  when  the  car  was  about  400  feet  away.  Whtn  the  car 
came  out  of  the  curve,  and  before  the  motorman  tried  to  check 
the  speed  of  the  car.  it  was  going  at  the  rate  of  15  or  20  miles 
CRR  R-22 
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an  hour.  The  air  brake  upon  the  car  was  out  of  order  and 
not  be  used,  which  fact  was  known  to  the  motomian.  Ii 
longer  to  stop  the  car  with  the  hand  than  with  the  air  1 
The  left  hind  whee!  of  the  buggy  was  struck  by  the  overha 
the  car  just  as  said  wheel  had  gone  over  the  east  rail  of  t! 
fendant's  track.  The  buggy  was  carried  by  the  car  alx 
feet  south  of  the  driveway  before  the  car  was  stopped, 
Bailey  was  thrown  from  the  buggy  and  injured.  From  ti 
fects  of  these  injuries  he  died  15  days  later.  He  was  85 
old  at  the  time  of  his  death.  The  top  of  said  buggy  w 
and  the  sides  were  closed.  It  is  apparent  from  the  testi 
that  ^^^.  Bailey  did  not  look  in  the  direction  of  the  appro? 
car  before  he  drpve  upon  the  track;  that  he  did  not  look  n 
track  while  he  was  crossing  it;  that  he  did  not  urge  forwai 
horse  while  on  the  track;  and  that  he  apparently  was  igii 
of  the  approach  of  the  car. 

We  find  no  merit  in  the  exceptions  of  the  defendant  tak 
the  rulings  of  the  justice  admitting  and  excluding  testimo 

[1]  The  following  instruction  was  given  to  the  jury  au' 
cepted  to  by  the  defendant :  "The  deceased  would  havi 
right  of  way,  if,  proceeding  at  a  rate  of  speed,  which  unde 
circinnstances  of  the  time  and  locality  was  reasonabk 
reached  the  point  of  crossing  in  time  to  safely  go  upon  the 
in  advance  of  the  approaching  car;  the  latter  being  suffici 
distant  to  be  checked  and,  if  need  be,  stopped  before  it  si 
reach  him." 

There  is  no  merit  in  this  exception.  The  instruction  is  a 
rect  statement  of  the  rule  in  this  state  as  to  the  right  of  wi 
a  driver  who  desires  to  cross  the  track  of  a  street  railwa> 
is  unconnected  with  the  rule  that,  before  a  driver  attemp 
cross  an  electric  car  track,  he  shall  look  and  listen  for  av 
preaching  car. 

[2]  Ordinary  care  for  one's  safey  dictates  that  before  e 
ing  upon  a  place  of  danger  a  person  shall  exercise  his  se 
Bnt,  if  the  circumstances  are  such  that  one  may  cross  wi' 
negligence  if  be  looks,  crossing  does  not  become  a  negligeni 
constituting  contributory  negligence,  because  he  fails  to  loo! 
fore  he  starts. 

The  case  of  Reerman  -'.  I.'nion  R.  R.  Co..  24  R.  T.  271 
Atl,  1090,  where  the  rule  of  the  right  of  wav.  embodied  'i 
in.struction  of  >fr.  Justice  Brown  to  the  jury,  is  enunciated, 
states  as  the  dtit^  of  a  driver  about  to  ~ross  a  street  rai 
track  that  be  shall  look  both  wavs  immediately  before  cro 
the  track.  In  the  facts  of  that  case  it  clearlv  appeared  tha 
rlaintiff  did  not  have  the  ris;ht  of  wav  and  should  not  hav 
tempted  to  cross,  that  if  he  bad  looked  hoth  wavs  he  wo'dd 
.seen  his  danger,  aid  that  his  negligence  in  failing  to  look 
the  proximate  cause  of  his  injury.     We  do  not  consider  th 
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i«cl  01  the  Beerman  Case  to  be  that  the  right  of  way  which  a 
'iriver  may  have  under  the  first  rule  is  taken  away  because  he 
hii  failed  to  look  and  see  that  he  has  it.  The  case  of  Price  v. 
Rhode  Island  Co..  28  R.  I.  220.  66  .Alt.  200,  125  Am.  St.  Rep. 
/"36.  holds  that :  "The  obligation  to  look  and  listen  when  ap- 
proaching a  track  upon  which  cars  are  run  is  so  well  e.stablished 
l^  the  duty  of  a  prudent  person  that  a  neglect  of  it  must  be  held 
lobe  negligence  in  law."  V,y  this  statement  it  was  not  intended 
10  declare  that  a  lack  of  prudence  shal!  be  charged  against  a 
plainttfE  if  it  does  not  at  all  contribute  to  the  injury  complained 
■^i.  If  one  is  held  to  have  seen  an  obvious  danger  whether  in 
iact  he  has  seen  it  or  not,  in  like  manner  one's  action  should 
!«  held  to  be  without  negligence  when  in  the  circumstances  it  is 
justified,  although  those  circumstances  were  not  investigated 
ttith  the  care  that  prudent  men  ordinarily  employ.  If  one  has 
the  right  of  way.  in  the  absence  of  some  special  circumstance 
which  would  indicate  to  a  prudent  man  that  he  should  not  ex- 
ercise it.  he  may  do  so  without  negligence. 

In  the  case  at  bar  there  was  testimony  before  the  jury  which 
nniild  warrant  them  in  finding  that,  in  accordance  with  the  rule 
stated  in  the  Beerman  Case  and  in  the  instructions  of  Mr.  Ju.s- 
lice  Brown,  the  deceased  might  prudently  go  upon  the  track  for 
the  purpose  of  crossing  to  his  driveway.  The  fact  that  he  did 
not  look  before  he  started  to  cross  would  not  take  away  the 
right.  We  do  not  intend  bv  this  that,  if  the  driver  has  the  right 
'i  way,  he  is  not  required  to  exercise  reasonable  care  for  his 
fiwTi  safet}-  while  in  the  act  of  crossing,  but  that  his  right  of  way 
i<  not  dependent  upon  the  fact  that  the  driver  looked  up  and 
doivn  the  track  immediately  before  going  upon  it. 

[3]  The  defendant  contends  that  the  rule  contained  in  the  in- 
•iniclion  of  the  justice  has  no  application  to  the  situation  in  this 
ca<.  as  the  deceased  was  crossing  to  a  private  driveway  and  not 
at  an  intersecting  street  or  road.  Such  distinction  cannot  prop- 
erli-  be  drawn.  The  motorman  was  bound  to  know  of  the  ex- 
i-tence  of  this  driveway  from  the  part  of  the  highway  usually 
traveled  across  the  defendant's  track  up  to  Mr.  Bailey's  prem- 
!*•■  There  was  the  same  right  in  Mr.  Bailey  to  cross  as  at  an 
intersecting  street  or  road,  and  the  same  rule  as  to  precedence  be- 
tween Mr.  Bailey  and  the  car  is  applicable  to  this  situation. 

H]  The  defendant  excepted  to  the  following  instruction  of 
'lie  justice  to  the  jury:  "But  if  he  failed  to  look  and  listen  for 
3"  approaching  car.  and  did  drive  upon  the  track,  and  the  ap- 
proaching car  was  at  such-  a  distance  from  him  when  he  drove 
iipon  the  track,  and  the  motorman  at  that  time  observed  and 
Wvi'that  the  man  was  driving  unon  the  crossing  oblivious  of  the 
tact  that  the  car  was  approaching  and  th^t  unless  he  checked 
the  speed  of  this  car  the  deceased  would  he  injured,  it  was  his 
'!"tv.  after  he  discovered  that  the  deceased  was  in  a  perilous  po- 
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sition  and  would  be  injured  unless  he  took  some  measur 
chetk  the  speed  of  the  cSr,  to  take  those  measures  if  he  > 
reasonably  do  so  and  avert  the  accident,  and,  if  he  failed  i 
that,  in  that  case  the  negligence  of  the  motorman  in  faili! 
prevent  the  accident,  after  he  observed  the  peril  in  which  th 
ceased  was  placed,  would  become  the  proximate  cause  o 
injury,  and  his  previous  negligence,  which  he  was  guilty  o 
fore  that  time,  would  not  be  a  contributing  cause,  and  in 
event  the  plaintiffs  would  not  be  precluded  from  recoverir 
reason  of  such  previous  negligence." 

The  ju.stice  had  already  instructed  the  jury  very  favorabl 
the  defendant  as  to  the  duty  of  the  deceased  to  look  and 
before  driving  upon  the  track.  This  instruction,  to  whici 
ception  is  taken,  deals  with  the  situation  of  a  person  going 
a  street  railway  track  without  a  right  of  way,  or  who  maj 
prudently  avail  himself  of  his  right  of  way  or  who  negligi 
for  any  other  reason,  goes  upon  the  track.  The  defei 
claims  that  this  instruction  was  misleading;  that  it  was  i 
correct  statement  of  the  doctrine  of  the  "last  clear  chai 
that  it  did  not  clearly  impress  upon  the  minds  of  the  jnry 
that  doctrine  has  no  application  unless  after  the  last  moi 
when  the  exercise  of  due  care  on  the  plaintilT's  part  would 
prevented  the  accident,  there  was  still  a  clearly  defined  int 
of  time  during  which  the  exercise  of  ordinary,  reasonable 
on  the  defendant's  part  would  have  prevented  it,  and  di 
which  the  defendant  was  negligent.  If  the  defendant  meai 
this  exception  that  in  case  the  deceased  was  guilty  of  neglif 
in  driving  upon  its  track,  and  while  on  the  track  was  still 
less  in  failing  to  look  towards  the  approaching  car,  althougl 
motorman  saw  him  in  his  place  of  danger  and  saw  that  tin 
ceased  was  ignorant  of  that  danger  and  was  taking  no  ste] 
hi.s  part  to  avoid  it,  and  the  motorman  also  knew  that,  u 
some  measures  were  taken  to  check  the  speed  of  the  car.  lb 
ceased  would  be  injured,  yet  it  was  not  the  motorman's  <iii 
check  the  speed  of  the  car  because  the  deceased  was  still  > 
less,  we  say  that  such  is  not  the  law  of  this  state.  In  sucli 
ciunstances  the  rule  stated  in  the  instruction  of  the  justice  ti 
jurv  is  correct;  it  would  be  the  motorman's  duty  to  take 
measures  as  he  reasonablv  could  to  check  the  speed  of  fin 
and  to  avert  the  accident.  If  he  failed  in  that  duty,  such 
ure  would  become  the  proximate  and  efficient  cause  of  th' 
jury,  and  the  defendant  would  be  liable.  The  defendant 
tends  that,  if  the  neglect  of  the  deceased  to  look  towards  thi 
proaching  car  continued  up  to  the  time  of  the  accident,  tbei 
plaintiff  cannot  recover  because  to  permit  recovery  the  last 
chance  of  the  defendant's  motorman  to  avert  the  accident 
he  subsef|ueut  to  the  time  that  the  negligence  of  the  dece 
ceased  to  operate.    In  some  cases  perhaps  that  contention  ms 
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warranted,  as  was  stated  by  the  court  in  Bniggeman  v.  Illinois 
Central  R.  R.  Co.  (Iowa)  123  "N.  W.  1007;  but  in  the  circum- 
stances of  this  case  the  failure  of  the  deceased  to  look,  continu- 
ing up  to  the  time  of  the  impact  of  the  car  with  his  bugg\',  does 
not  relieve  the  defendant  from  liability  if  its  motorman  neg- 
lected to  make  reasonable  efforts  to  stop  the  car  when  he  saw 
the  dangerous  situation  of  the  deceased. 

[5)  The  defendant  excepted  to  the  refusal  of  the  justice 
presiding  to  instruct  the  jury  in  accordance  with  several  requests 
made  bv  it.  There  was  no  error  in  the  refusal  of  the  justice  as 
to  the  instructions,  numbered  4,  5,  6,  and  8.  Each  of  these  re- 
quested instructions  assumes  that  the  testimony  clearly  shows 
ihe  deceased  to  have  been  guilty  of  negligence  in  driving  upon 
the  defendant's  track, 

'  [6]  The  seventh  request  to  charge  refused  by  the  justice  is 
as  follows:  "You  are  instructed  that  whether  the  gong  on  the 
defendant's  car  was  rung  previous  to  the  moment  when  the  de- 
ceased drove  upon  its  track  is  immaterial  in  this  case,  as  it  was 
as  much  his  duty  to  look  and  listen  for  an  approaching  car  at 
that  moment  as  it  was  the  duty  of  the  defendant's  motorman  to 
give  him  warning  of  its  approach."  This  reqiiested  instruc-  . 
lion  was  properly  refused.  Whether  or  not  the  motorman  gave 
ivaming  that  a  car  was  approaching  was  a  material  matter,  bear- 
ir^  upon  the  question  of  the  motorman's  care  or  negligence.  It 
might  become  the  determining  factor  in  the  case  in  certain  pos- 
sible findings  upon  the  facts.  If  the  deceased  was  approaching 
the  track  and  about  to  go  upon  it  at  a  time  when  the  car  was  so 
close  to  the  horse  and  buggy  of  the  deceased  that  the  motorman 
b>-  the  exercise  of  ordinary,  reasonable  care  could  not  stop  the 
car  before  it  reached  and  struck  the  said  horse  or  buggy,  and  it 
nas  doubtful  whether  the  deceased  knew  that  the  car  was  ap- 
proaching, it  would  be  negligence  on  the  motorman's  part  to  not 
give  warning  of  its  approach.  If  the  jury  should  find  that  by 
such  warning  the  deceased  would  have  been  notified  of  the  dan- 
ger of  going  upon  the  track  and  could  have  kept  off,  the  motor- 
man's  negligence  in  faihng  to  give  the  warning  would  be  the 
proximate  cause  of  the  injury. 

The  requested  instruction  numbered  9  was  properly  refused. 
It  assumes  as  an  estabhshed  fact  that  "all  the  evidence  shows 
that  the  deceased  drove  upon  the  track  of  the  defendant  not  far 
in  advance  of  the  defendant's  car." 

[/]  The  tenth  request  to  charge  was  properly  refused.  Its 
essential  proposition  is  that,  it  the  deceased  was  not  vigilant  and 
careful  after  getting  upon  the  track,  the  verdict  must  be  for  the 
defendant  unless  its  motorman  was  wantonly  reckless  in  the 
■^'av  he  operated  the  car  after  he  saw  the  deceased  in  a  position 
of  danger  upon  the  track.  This  does  not  correctly  state  the  law. 
If  the  jury  should  find  that  in  such  circumstances  the  motor- 


,,  Google 


342        Vol  42  R  R  R— \"c>l  65  Am  &  Enu  R  Cas  X  S 

Underwood  et  al.  v.   Old  Colony   St.   Ry.  Co 

man  did  not  exercise  ordinary  reasonable  care  after  lie  kne 
the  peril  of  tlie  deceased,  and  that  such  care  would  have  avi 
the  accident,  the  plaintiff  can  recover  even  though  the  actio 
the  motorman  did  not  amount  to  wanton  recklessness. 

(8]  The  requested  instruction  numbered  16  was  properh 
fused.  So  far  as  the  meaning  of  this  request  is  clear,  it  ha 
readv  been  covered  in  the  general  charge  of  the  court. 

[9]  There  was  no  error  in  the  refusal  of  the  request  i 
bered  18.  If  it  is  intended  as  an  instruction  to  treat  the 
without  prejudice,  the  justice  had  already  fully  instructed 
jury  upon  that  point.  Also  the  jury  were  not  in  a  positic 
apply  that  part  of  the  request  that  reads:  "And  you  shouk 
find  a  verdict  against  the  defendant  unless  you  would  have  U 
a  verdict  against  the  motorman.  if  the  case  had  been  bro 
against  him" — for  the  jury  had  received  no  instruction  as  t( 
law  governing  the  motornian's  legal  liability  under  the  cin 
stances  of  the  case,  and  such  instructions  would  not  have 
pertinent  to  the  case  on  trial. 

The  justice  presiding  also  refused  certain  requested  ins' 
tions  in  regard  to  damages.    We  find  no  error  in  such  refus 

[10]   The  defendant  excepted  to  the  decision  of  the  ju 
presiding  denying  the  defendant's  motion  for  a  new  trial. 
.   determination  of  the  justice  upon  that  matter  should  be  j 
great  weight. 

[11]  We  have  examined  the  transcript  and  fully  agree 
the  justice  that  the  verdict  of  the  jury  as  to  the  liability  ol 
defendant  was  warranted  by  the  testimony.  The  defendant 
urged  very  strongly  to  the  court  that  the  amount  of  dam 
awarded  by  the  jury  was  excessive. 

[12]  The  plaintiff  contends  that,  in  this  action  given  by 
statute  for  the  recovery  of  damages  for  death  by  wrongful 
the  measure  of  damages  is  the  estimated  net  income  of  tht 
cedent  during  the  period  of  his  expectancy  of  life  less  the 
sonal  expen.ses  of  the  decedent  during  the  same  period:  tb: 
estimating  his  net  income  no  distinction  is  to  be  made  beti 
income  arising  solely  from  the  investment  of  capital,  and  inc 
the  result  of  his  physical  and  mental  exertion  including 
part  of  the  income  arising  from  invested  capital  as  was  dii 
his  skillful  employment  of  that  capital.  That  is  not  the  nv 
this  state.  There  can  be  no  recovery  for  loss  of  future  incoir 
invested  capital  when  such  income  is  disconnected  with  the 
ertions  of  the  deceased,  nor  for  any  income  from  invested  ( 
tal  beyond  that  portion  of  said  income  which  can  be  found  t 
the  result  of  such  exertions.  In  McCabe  7'.  Narragansett  I 
trie  Lighting  Co..  27  R.  1.  272.  61  Atl.  667,  the  court  said: 
case  of  death,  the  action  should  be  considered  as  though  it  i 
brought  in  behalf  of  the  estate  of  the  decedent  for  the  dan 
to  that  estate  caused  by  the  death  in  question." 


,,  Google 


\'0L  42  R  R  R— \'oi.  65  Am  &  Eng  R  Cas  N  S        343 

Underwood  et  al.  v.  Old  Colony  St.  Ry.  Co 

The  justice  presiding  at  the  trial  did  not  charge  the  jury  in 

accordaJice  with  this  claim  of  the  plaintifE,  but  very  fully  and 

correctly  instructed  the  jury.     A  portion  of  his  instructions  in 

regard  to  damages  is  as  follows : 

'You  are  instructed  that  in  this  case  you  cannot  award  any 
exemplary  or  punitive  damages  or  any  damages  by  way  of  solace 
(or  wounded  feelings  on  the  part  of  the  daughters  of  the  de- 
ceased or  for  the  bereavement  suffered  by  them  or  for  the  pain 
and  suffering  of  the  deceased  or  for  the  loss  of  his  society  by 
ihem;  but  that  the  measure  of  damages,  if  you  find  a  verdict  for 
the  plaintiffs,  is  simply  the  pecuniary  or  money  loss  to  his 
eiiale  sustained  in  consequence  of  his  death,  which  pecuniary 
loss  and  the  amount  thereof  must  be  found  by  you  from  facts  in 
eridence  in  the  case  and  not  by  guesswork. 

"You  are  instructed  that  the  pecuniary  loss  by  reason  of  the 
death  of  the  deceased  is  the  present  value  of  the  net  remainder 
left  after  deducting  his  personal  expenses  from  the  estimated 
income  which  he  would  probably  have  earned  by  his  own  exer- 
tions during  the  time  that  he  would  probably  have  lived  if  it  had 
not  been  for  the  accident  involved  in  this  case,  including  in  such 
exertions  not  only  physical  labor,  but  also  mental  exertions  in 
the  management  and  control  of  the  business  carried  on  by  him. 
Such  income  would  not  be  his  entire  income,  but  to  compute  it 
there  must  be  deducted  from  his  entire  income  a  fair  amount 
for  interest  upon  his  capital  invested  by  him  in  such  business, 
consisting  of  the  land,  buildings,  money,"  and  persona!  property 
used  by  him  in  such  business  being  such  amount  as  such  capital 
Mould  naturally  be  expected  to  yield  apart  from  his  personal  ex- 
ertions, and  in  estimating  this  the  fair  rental  value  of  his'prop- 
ertv  for  farming  purposes  should  be  taken  into  consideration. 
"You  are  further  instructed  that,  in  ascertaining  the  amount 
lo  be  deducted  for  his  personal  expenses,  you  should  estimate 
ivhat  the  deceased  would  have  to  lay  out  for  the  rest  of  his  prob- 
able life  to  support  himself  according  to  his  station  in  life,  his 
means  and  personal  habits,  counting  in  not  only  his  purely  per- 
sonal expenses,  as  for  medical  attendance,  clothing,  tobacco,  and 
the  like,  but  also  his  fair  share  at  least  of  the  general  expense 
of  maintaining  the  home  where  he  lived  in  the  style  in  which  he 
f3s  accustomed  to  maintain  it,  including  in  such  general  ex- 
pense food,  fuel,  wages  of  domestic  servants,  and  the  like,  and 
also  including  a  reasonable  amount  for  what  he  would  probably 
liave  had  to  pay  as  rent  for  such  a  house  as  the  one  he  lived  in 
i!  he  had  tiot  owned  it.  After  deducting  the  amount  so  ascer- 
tained, you  should  reduce  the  net  remainder  to  its  present  value. 
"You  are  instructed  that,  in  estimating  the  probable  duration 
of  th(  deceased's  life,  the  time  that  he  would  probably  have  lived 
Wept  for  the  accident  involved  in  this  case,  and  in  estimating 
liis  probable  future  earning  capacity,  you  should  take  into  con- 
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sideration  tlie  condition  of  liis  health  at  the  time  of  the  accidi 
his  lameness,  his  rheumatism,  the  injuries  he  had  previously 
ceived,  his  heart  trouble,  if  any,  and  the  hardening  of  his 
teries.  and  also  the  possibility  or  probabihty  that  at  his  age,  e 
if  he  lived  for  some  years,  he  might  soon  become  not  a  f 
dticer  of  new  wealth  by  his  physical  and  mental  exertions, 
a  consumer  of  more  wealth  than  he  would  produce  by  his  o 
efforts,  being  thus  a  financial  detriment  to  his  estate  rather  tl 
a  benefit,  considering  him  simply  as  a  producer  of  wealth. 
you  must  consider  him  for  the  purpose  of  assessing  damages 
this  case." 

[13]  The  amount  of  damages  awarded  are  somewhat  lar. 
but,  from  a  consideration  of  the  testimony,  we  cannot  say  t 
they  were  so  excessive  as  to  be  unwarranted  or  to  indicate  i. 
the  jury  did  not  observe  the  very  careful  instructions  of  ? 
Justice  Urown. 

All  the  exceptions  of  the  defendant  are  overruled,  and  1 
case  is  remitted  to  the  superior  court,  with  direction  to  en 
j'.idgment  upon  the  verdict. 

r.LnDCirTT,  J.,  dissents. 


Harris  et  m:  v.  Seattlk,  R.  &  S.  Rv,  Co. 

(Supreme  Couft  of  Washington,  Sept.  7,  1911.) 

(117   Pac.  Rep.  601.] 

Carriers— Injury  to  Passenger — Lighting  Platforms.* — .-X  sireet  i 
company  was  bound  to  keep  its  plalforms  in  the  street  in  a  s. 
condition  for  passengers  by  properly  lighting  them  if  necessary, 
respective  of  the  city's  failure  to  light  the  street  at  that  point, 
that  its  failure  to  light  the  platforms,  causing  injury  to  a  passeng 
was  actionable  negligence;  the  platforms  having  no  guard  rail. 

Carriers — Passengers — Continuance  of  Relation.t — The  relation 
carrier  and  passenger  continues  for  such  a  reasonable  time  after  i 
passenger  alights  at  destination  as  will  enable  him  to  leave  the  c 

•For  the  authorities  in  this  series  on  the  subject  of  ihe  duty 
discharge  street  railway  passengers  at  safe  places,  see  first  fo 
note  of  Farrington  v.  Boston  Elev.  Ry.  Co.  (Mass.),  34  R.  R.  R.  3 
57  Am.  &  Eiig.  R.  Cas.,  N.  S.,  230;  foot-note  of  Sligo  v-  Philadelp 
Rapid  Transit  Co.  fPa.).  :«  R,  R.  R.  710,  56  .Am.  &  Eng.  R-  C: 
N,  S.,  710,  where  all  the  preceding  authorities  in  this  series  are  c 
lected. 

For  the  authorities  in  this  series  on  the  subject  of  a  carrier 
passenger's  duty  to  light  its  stopping  places,  see  last  paragraph 
iasi  foot-noty  of  Messenger  r.  Valley  City,  etc.,  Ry.  Co.  (N.  Dal 
39  R.  R.  R.  127,  63  Am,  &  Eng.  R.  Cas.,  N.  S.,  137. 

tSee  note  at  end  of  case. 
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Tier's  premises  by  the  usual  way,  and  the  relation  existed  when  a 
iireet  ear  passenger,  who  had  alighted  on  the  platform  maintained 
in  the  street  by  the  company  for  use  by  passengers,  was  injured  by 
stepping  off  of  the  platform  because  of  the  company's  failure  to 
light  it. 

Cairien  —  Passengers  —  Injuries  —  Defective  Platforms  —  Carrier's 
Duty.' — Even  if  a  street  railroad  company  was  not  bound  to  furnish 
plaiforms  in  the  street  for  its  passengers  to  use  in  boarding  and 
alighting,  where  it  erected  two  platforms  in  such  a  way  as  to  invite 
passengers  to  pass  over  them  on  .leaving  the  cars,  il  was  hound  to 
ktep  them  in  a   safe   condition. 

Cairiere — Pawengers — Stations. — Defendant  street  railroad  com- 
pany maintained  two  board  platforms  in  the  street  opposite  to  its 
i^nublc  tracks  for  receiving  and  discharging  passengers.  One  of  them  was 
■n  the  westerly  side  of  its  westerly  track  and  the  other  on  the  east- 
erly side  of  its  easterly  track,  and  they  were  connected  by  a  plank 
walk  laid  on  the  ties,  which  was  about  four  feet  wide  and  was  the 
^nly  convenient  way  to  pass  from  one  platform  to  the  other.  The 
pliiforms  were  about  4  feet  wide  and  32  feet  long,  and  with  the 
Talks  were  the  only  convenient  means  of  reaching  the.  graded  part 
ot  the  street.  One  platform  was  only  a  few  inches  higher  than  the 
track,  while  the  other  was  some  16  inches  above  the  street  grade, 
tach  having  steps  and  both  were  necessarily  used  by  passengers  on 
one  of  the  Unes.  Held,  in  an  action  for  personal  injuries  to  a  passen- 
ger by  stepping  from  one  of  the  platforms  in  the  dark,  that  the  case 
was  properly  tried  on  the  theory  that  the  two  platforms  and  the 
Balk  were  maintained  as  a  station,  imposing  upon  the  company  "he 
rtsulting  liability. 

Trial— lostructionB — Cure  of  Error. — In  a  street  car  passenger's 
iciion  for  personal  injuries  by  stepping  from  an  unlighted  platform 
in  the  street,  any  error  in  instructing  that  it  was  a  common  carrier's 
duty  to  exercise  the  highest  degree  of  care  consistent  with  the 
practical  operation  of  the  business  in  view  of  the  means  of  convey- 
ance used  was  not  prejudicial  to  defendant  where  the  court  imme- 
diately thereafter  instructed  that  the  company's  duty  with  refer- 
ence lo  platforms  and  landing  places  was  to  keep  them  in  a  reason- 
My  safe  condition,  which  was  repeated. 

Curieis— Passengerv— Persixial  Injuries—I nstmctions. — In  a  street 
car  passenger's  action  for  personal  injuries  by  stepping  from  an  un- 
lighted platform  in  the  street,  an  instruction  that  the  company's  du- 
ties as  to  platforms  were  to  keep  them  in  a  reasonably  sate  condi- 
tion tor  the  purpose  intended  was  applicable  to  evidence  that  plain- 
lift  was  discharged  from  the  car  in  the  dark  without  warning  as 
to  danger  from  stepping  off  the  platform. 

Trial— InstnictioiiB — RepetitioiL — Where,  in  a  street  car  passen- 
ger's action  for  personal  injuries  by  stepping  off  of  an  unlighted  plat- 
brm  in  the  street,  the  evidence  showed  that  plaintiff  had  never  be- 
fore taken  a  car  at  that  point  and  had  only  gotten  off  there  twi..-e, 
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which  was  a  year  before  the  accident  anij  in  daylight,  and  the 
sufficiently  instructed  on  contributory  negligence,  a  requested  cl 
that  if  plaintiff,  by  exercising  ordinary  care,  knew  or  could 
known  of  the  difTerence  in  elevation  of  the  planking  and  the  s 
and  stepped  off  without  allowing  such  difference,  she  could  nc 
cover,  was  properly  refused;  the  evidence  recited  not  requiring 
instruction  in  view  of  those  given. 

Evidence — Demongtrative  Evidence — Models. — Models,  maps, 
diagrams  are  commonly  admitted  in  evidence  to  illustrate  it. 
admission  being  largely  within  the  trial  court's  discretion,  so 
in  an  action  for  personal  injuries  to  a  street  car  passenger  by 
ping  off  of  platforms  in  a  street,  a  wooden  model  illustratinj 
position  of  the  tracks  and  platforms  was  properly  admitted  in 

New  Trial — Grounds — Newly  Discovered  Evidence — Inuna 
Evidence. — Where  it  appeared  that  the  point  at  which  a  stree 
passenger  was  injured  by  stepping  from  a  platform  was  very 
evidence  that  at  the  time  of  the  accident  the  passenger  wore  bi 
glasses  was  not  such  newly  discovered  evidence  as  to  require  a 
trial,  since  it- was  immaterial  what  kind  of  glasses  she  wore,  so 
the   evidence   should   not   have  changed   the   result. 

Damages — Personal  Injuries — Excessive  Damages. — A  streei 
passenger  suffered  intense  pain  as  the  result  of  stepping  from  a- 
form  in  the  darkness,  and  was  helpless  for  several  weeks  and  w; 
on  crutches  for  almost  nine  months,  and  at  trial,  nearly  14  mi 
after  the  accident,  her  ankle  was  yet  badly  swollen,  very  painful 
interfered  with  her  work  as  dressmaker,  so  that  her  earning  cap 
was  reduced  by  one-half,  and  there  is  an  interference  with  the  n 
ment  of  her  ankle  which  is  probably  permanent,  making  it  al 
weak  and  painful.  Held,  that  a  verdict  for  $2,250  was  not  so  ex 
ive  as  to  require  a  new  trial. 

Department  2.  Appeal  from  Superior  Court,  King  Cot 
John  F.  Main,  Judge. 

Action  by  M.  C.  Harris  and  wife  against  the  Seattle,  Re 
&  Southern  Railway  Company,  From  a  judgment  for  plain 
defendant  appeals.    Affirmed. 

IVill  H.  Thompson  and  Morris  B.  Sachs,  for  appellant. 
Roney  &■  Loveless,  for  respondents. 

Ellis,  J.  The  appellant  at  the  time  of  the  accident  oi 
and  operated  a  line  of  electrical  railway  between  Seattle  and 
ton  in  King  county,  and  for  some  distance  upon  Rainier  avi 
in  the  city  of  Seattle.  Angeline  street  runs  easterly  and  i 
eriy  and  connects  with  Rainier  avenue,  which  runs  northerly 
southerly.  Angeline  street  terminates  at  the  easterly  liiii 
Rainier  avenue.     On  the  westerly  side  of  Rainier  avenue, 
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posite  Angeline  street,  the  appellant's  line  was  double  tracked. 
( In  the  west  side  of  Rainier  avenue  opposite  the  end  of  Angeline 
direct  is  a  hill  or  bluff,  with  steps  to  mount  it.  Appellant's  tracks 
II  this  point  were  laid  in  the  rock  and  gravel,  and  between  the 
tracks  was  a  ditch.  The  west  part  of  Rainier  avenue  and  the 
[lart  occupied  by  the  appellant's  tracks  was  in  an  unfinished  con- 
dition, not  graded  or  improved  for  the  use  of  teams  or  traffic 
of  any  kind.  .-\ppellant's  tracks  are  a  little  higher  than  the  east- 
erly or  graded  portion  of  the  avenue.  The  appellant  maintained 
and  used  two  board  platforms  or  landing  place.s  for  taking  on 
and  discharging  passengers  at  the  point  opposite  the  end  of  An- 
geline street  on  the  avenue,  one  on  the  westerly  side  of  its  west- 
erly track  and  the  other  on  the  easterly  side  of  its  easterly  track. 
They  were  almost  opposite  to  each  other,  and  were  connected  b)' 
a  plank  walk  laid  on  the  ties  of  the  tracks  and  across  the  inter- 
vening space.  This  walk  was  3^  or  4  feet  wide,  ^d  furnished 
the  only  convenient  means  of  passing  from  one  platform  to  the 
oiher  across  the  appellant's  tracks.  The  platforms  were  each 
about  4  feet  wide  and  32  feet  long,  and  with  the  connecting  walk 
were  the  only  convenient  means  of  reaching  the  graded  portion  of 
the  street  by  passengers.  These  platforms  had  been  maintained 
for  14  or  15  years,  and  were  constructed  before  the  graded  part 
of  the  avenue  was  planked.  The  westerly  platform  was  only  a 
few  inches  higher  than  the  track,  but  the  easterly  platform  was 
wveral  inches  higher  and  some  16  or  18  inches  above  the  graded 
portion  of  the  avenue.  There  were  steps  at  each  end  de.scending 
to  the  street.  There  was  no  railing  or  guard  of  any  kind  on 
either  platform.  The  westerly  track  was  used  for  out-bound 
cars  and  the  easterly  for  in-bound  cars.  There  was  no  connec- 
lioi;  between  either  of  these  platforms  and  the  sidewalks  on 
Rainier  avenue  or  Angeline  street.  The  evidence  shows  that 
these  platforms  were  maintained  by  the  appellant  for  the  use 
and  convenience  of  its  passengers, 'and  that  it  would  have  been 
difficult  to  board  or  alight  from  the  cars  on  the  easterly  track 
ft"ilhout  the  aid  of  the  platform.  The  appellant's  roadbed  does 
not  reach  the  level  of  the  street  for  a  distance  of  one  block  to 
the  south  and  several  blocks  to  the  north  of  the  platforms. 
There  is  no  street  crossing  on  the  avenue  at  Angeline  street. 

Mrs,  Harris  was  a  passenger  on  one  of  the  appellant's  out- 
bound cars  on  August  24,  1909,  at  about  9  o'clock  in  the  even- 
it^;  her  destination  being  the  point  of  Rainier  avenue  opposite 
■Angeline  street.  She  alighted  upon  the  westerly  platform,  and, 
liter  the  car  had  passed  on,  she  crossed  over  the  tracks  upon 
the  connecting  board  walk  to  the  easterly  platform,  intending  to 
proceed  across  Rainier  avenue  in  a  southeasterly  direction  to  the 
sidewalk  on  Angeline  street,  and  thence  on  that  street  to  her 
home.  On  reaching  the  east  platform  she  took  a  few  steps  away 
from  the   track,  and    stepped  off  in    the  darkness,    falling   and 
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spraining  her  ankle  badly,  and  fracturing  the  ends  of  the  ai 
bones,  so  that  she  has  ever  since  been  lame,  and  claims  that 
injuries  are  permanent.  It  was  very  dark  at  the  time,  and 
claims  she  fell  because  she  could  not  see  and  did  not  know 
the  platform  was  above  the  street,  that  she  had  received 
warning  from  any  one,  and  there  was  no  railing  or  guard  of 
kind  to  warn  her  or  prevent  her  from  stepping  off  in  the  d 
ness.  There  was  no  light  of  any  kind  maintained  by  the  af 
lant  upon  or  near  either  platform.  The  nearest  city  light  w 
block  away,  and  did  not  light  the  platform.  The  negligi 
charged  is  that  the  appellant  failed  to  provide  any  means 
lighting  the  platforms,  and  failed  to  have  any  guide  rails  or 
ustrade  on  the  east  platform  to  warn  or  protect  its  passen 
landed  there  in  the  dark.  The  jury  assessed  the  damage 
.'?2,750.  which  the  court  reduced  to  $2,250,  and  judgment 
entered  accofdingly. 

[t  seems  to  be  conceded  that  at  the  time  the  platforms  i 
built  the  ground  upon  which  they  stand  was  owned  by  the  pr 
cessors  of  the  appellant  as  a  part  of  the  right  of  way.  Prir 
the  accident  this  right  of  way  was  deeded  by  the  appetlar 
the  city  of  Seattle,  and  was  at  that  time  owned  by  the  city 
part  of  Rainier  avenue.  The  appellant  contends  that,  inasn 
as  the  place  where  the  accident  occurred  was  in  a  public  st 
the  duty  to  light  was  not  upon  the  appellant,  but  upon  the 
The  refusal  of  the  court  to  so  instruct  is  assigned  as  error. 

[1]  The  duty  to  keep  the  platforms  safe  for  the  use  o 
passengers  was  upon  the  appellant,  regardless  of  any  neglec 
the  part  of  the  city.  The  failure  of  the  city  to  light  the  si 
at  that  point  was  one  of  the  known  conditions  of  the  place. 
fact  that  the  appellant  was  permitted  by  the  city  to  maintaii 
platforms  in  the  street  did  not  absolve 'it  from  the  duty  to 
tect  its  passengers  discharged  there  from  injurv  on  accoun 
the  darkness  or  defects  in  the  platforms.  While  there  wa; 
obligation  upon  the  appellant  to  light  the  street  as  such,  for 
protection  of  the  respondent  it  was  under  the  legal  obligatio 
light  its  platforms  for  a  reasonable  time  within  which  to  a 
her  to  leave  it  in  safety.  The  platforms  being  without  g 
,  rail  or  guard,  the  failure  to  light  them  was  neghgence.  Wa 
V.  Wilmington  &  N.  R.  Co..  8  Houst,  (Del."),  529.  18  Atl.  ■ 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas.  119  Ind.  583,  21  N 
968.  6  I,.  R.  A.  193:  Chicago.  R.  i.  &  P.  Rv.  Co.  v.  Wood. 
Fed,  663.  44  C.  C.  A.  118:  Hiatt  v.  Des  Moines.  N,  &  W.  Rv. 
96  Iowa.  169.  64  N.  W.  766;  Galveston,  H.  &  S.  A.  Rv.  O 
Thornsberry  (Tex.)  17  S.  W.  521. 

[2]  Rut  the  appellant  contends  that  the  relation  of  carrier 
passenger  had  ceased  to  exist  at  the  time  the  accident  happe 
It  is  assigned  as  error  that  the  court  refused  to  so  instnict 
jury.    It  is  true  that  carriers  by  street  car  discharging  passen 
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upon  a  public  street  arc  not  responsible  for  defects  in  the  street. 
But  that  rule  has  no  application  to  the  facts  here  presented.  The 
respondent  was  not  discharged  upon  the  street,  but  upon  the  plat- 
form. The  platforms,  though  technically  in  the  street,  as  were 
the  tracks,  were  no  part  of  the  thoroughfare,  but  were  main- 
tained and  used  in  aid  of  appellant's  business  as  a  carrier."  There 
is  no  difference  either  in  reason  or  in  law  between  such  a  situation 
and  that  of  a  railroad  company  maintaining  a  depot  or  station. 
The  authorities  are  practically  uniform  that  the  relation  of  car- 
rier and  passenger  continues  with  corresponding  duties  and  lia- 
bilities for  such  reasonable  time  after  the  passenger  has  alighted 
from  the  carrier's  vehicle  at  his  destination  as  to  enable  him  to 
leave  the  carrier's  premises  bv  the  route  usual  and  proper.  5  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)' p.  449;  Chicago.  R.  I.  &  P.  Rv.  Co. 
r.  Wood.  104  Fed.  633,  44  C.  C.  A.  118 ;  Brunswick  &  W.  R.  Co.  ' 
:-.  Moore.  101  Ga.  684.  28  S.  E.  1000;  Chicago  &  Alton  Rv.  Co.  v. 
Tracev.  109  111.  App.  563;  Louisville  &  N.  R.  Co.  v.  Keller.  104 
Kv.  768.  47  S.  W.  1072.  20  Kv.  Law  Rep.  957;  Texas  &  P.  Rv. 
Co.  V.  Dick.  26  Tex.  Civ.  App.  256.  63  S.  W.  895 ;  Alabama  G. 
?.  Rv.  Co.  V.  Coggins,  88  Fed.  455,  32  C.  C.  A.  1 ;  Gaynor  v.  Old 
Colonv  &  Newport  Rv.  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
Biimham  v.  Wabash  W.  Rv.  Co.,  91  Mich.  523,  52  N.  W.  14; 
Omiond  V.  Hayes.  Receiver,  et  al.,  60  Tex.  180. 

13]  Even  if  it  be  conceded  that  the  appellant  was  under  no  ob- 
ligation to  furnish  the  platform,  j^et,  having  done  so  and  arranged 
liie  two  platforms  in  such  a  manner  as  to  invite  passengers  to 
pa^5  over  them  on  leaving  the  cars,  it  was  incumbent  upon  it  to 
keep  them  safe  for  the  purpose.  Keefe  v.  Boston  &  Albanv  R. 
Co..  142  Mass.  251,  7  K.  E.  874. 

(41  Counsel  complains  that  the  court  instructed  the  jurv  upon 
the  theory  that  the  two  platforms  and  the  connecting  walk  were 
mintained  by  the  appellant  as  a  station.  We  think  this  theory 
na-;  the  correct  one  under  the  evidence.  It  is  true  the  appellant 
maintained  no  depot  or  waiting  room  at  this  point.  It  did.  how- 
ever, maintain  these  platforms  and  the  connecting  walk,  and  the 
evidence  is  clear  that  the  passengers  on  outbound  cars  for  Ange- 
Hne  street,  though  alighting  on  the  west  platform,  must  use  both 
platforms  to  reach  the  street,  and  were  expected  to  do  so.  They 
''ere  both  necessarily  used  by  passensrers  from  Angeline  street, 
whether  taking  cars  or  leaving  them.  Thev  were  in  no  just  sense 
mdenendent  structures,  as  areruetl  by  the  atJpellant. 
.  I-"'l  It  is  also  contended  that  the  court  erred  in  instructing  the 
luri-  that  it  is  the  dutv  of  a  common  carrier  of  passengers  for 
W  to  exercise  the  highest  decree  of  care  consistent  with  the 
'^'enable  and  practical  operation  of  its  business  in  view  of  the 
method  and  means  of  convevance  employed.  This  instruction 
I'as.  however,  followed  immfdiatelv  by  another,  in  which  the  jury 
''IS  told  that  the  duty  as  applied  to  landing  places  and  platforms 


,,  Google 


350        \0L  42  R  R  R— \ol  65  Am  &  Enc  R  Cas  \  S 
Harris  et  ux.  r.  Seattle,  R.  &  S.   Ky.  Co 

was  to  keep  tliem  "in  a  reasonably  safe  condition  for  the  ] 
poses  intended."  and  this  was  repeated  in  still  another  instruct 
While  the  instruction  complained  of  would  be  too  broad  ui 
some  of  the  authorities,  if  standing  alone,  we  do  not  believe 
it  was  prejudicial  to  the  appellant  in  view  of  tlie  other  inst 
tions  as  applied  to  the  facts  presented. 

[6J  In  any  view  of  the  case  the  instruction  was  proper  as 
pHcable  to  the  evidence  that  the  respon  'cm.  was  discharged  f 
the  car  in  the  darkness  without  warning  as  to  tlie  (langers  of 
place. 

[7]  The  appellant  claims  that  the  court  erred  in  refiisin; 
instruct  the  jury  that  if  Mrs.  Harris  "had  knowledge,  or  ci 
by  the  exercise  of  ordinary  care  or  by  having  gotten  ofT  oi 
the  planking  previous  to  the  time  of  the  accident,  of  the  dil 
ence  in  elevation  of  the  planking  and  the  street."  and  stepped 
without  making  allowance  for  such  difference,  causing  the 
jury,  then  she  could  not  recover.  We  think  the  instruction 
properly  refused.  The  court  instructed  the  jury  fullv  and  U 
lessly  on  the  question  of  contributory  negligence,  which  wa; 
the  appellant  could  ask.  The  evidence  showed  that  Mrs.  H; 
had  never  taken  a  car  at  this  point,  and  had  gotton  off  there  i 
twice,  one  time  two  years  before  the  accident,  and  the  other 
year  before,  and  both  times  in  the  daylight.  There  was  no 
dence  that  .she  had  ever  seen  the  place  at  any  other  time.  Tl 
was  no  error  in  the  refusal  to  make  this  evidence  the  basis  > 
specific  instruction,  since  it  was  amplv  covered  by  the  instrnc 
given.  Other  instructions  are  complained  of,  but  thev  all  rt 
to  the  matters  which  we  have  disposed  of,  and  retfuire  no  fur 
*  comment. 

[81  .At  the  beginning  of  the  trial  a  wooden  model  was  ir 
duced  to  illustrate  the  position  of  the  tracks  and  platfoi 
This  is  assigned  as  error.  It  was  identified  by  several  witne 
as  a  fair  representation  of  the  place  at  the  time  of  the  accic 
though  not  drawn  to  scale.  It  was  admitted  by  one  of  the 
pellant's  witnesses  to  be  a  fair  representation  of  the  condit 
there  in  a  collective  way.  The  court  in  admitting  the  xvt 
said:  "I  think  it  may  be  admitted  for  the  purpose  of  illusi 
ing  the  testimony  of  the  witnesses.  There  is  no  testimony 
it  was  drawn  to  scale:  but  simplv  for  the  purpose  of  ilUistra 
the  testimonv  I  think  it  mav  go  in."  There  was  no  error  in 
ruling.  It  is  a  common  practice  to  use  models,  maps,  and 
grams  to  illustrate  evidence,  and  their  accuracy  when  con 
verted  is  for  the  jur>'.  Their  admission  is  largely  within  the 
cret'on  of  the  trial  court.  Western  Gas.  Const.  Co.  ■:'.  Dan 
0/  Fed.  8S2.  38  C.  C.  A.  .=;28:  Clegg  v.  Metropolitan  St.  Rv, 
1  Anp.  Div.  207.  37  \.  Y.  Supp.  130:  American  Express  Cc 
Ppellman,  90  III.  455:  McMahon  r.,Citv  of  Diibuc|ue.  107  Ic 
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'i-',  77  N.  W.  517,  70  Am.  St.  Rep.  143;  Pennsvlvania  Coal  Co. 
;■.  Kdly,  156  III.  9.  40  \.  E.  938. 
[9]   A  motion    for   new  trial  was    interposed   mainly  on   the 

;;round  of  newly  discovered  evidence.  The  evidence  relied  upon 
i\a>  the  discovery  of  the  fact  that  Mrs,  Harris  at  the  time  of  the 
accident  wore  bifocal  glasses.  At  the  trial  she  testified  that  she 
was  then  wearing  the  same  glasses  that  she  wore  when  injured. 
\'o  effort  was  then  made  to  discover  their  quality  or  construction. 
In  any  event,  the  character  of  the  glasses  was  immaterial,  since 
th(  evidence  showed  that  the  place  of  the  accident  was  at  the 
time  in  almost  total  darkness.  Such  evidence  probably  would 
nnt,  and  certainly  should  not,  have  changed  the  verdict.  Its  dis- 
cnven*  was  not  ground  for  a  new  trial.  29  Cyc.  900,  901 ;  Leschi 
-Washington  Territory,  1  Wash.  T.  13. 

flO]  Lastly,  it  is  claimed  that  the  judgment  is  excessive.  The 
verdict  was  for  $2,750.  On  the  hearing  of  the  motion  for  a 
new  trial  the  court  reduced  it  to  $2,250.  The  evidence  showed 
ifiat  ^!rs.  Harris  suffered  intense  pain;  that  she  was  helpless  for 
several  weeks :  that  she  went  on  crutches  for  almost  nine  months ; 
ihat  al  the  time  of  the  trial — October  12,  1910— the  ankle  was  yet 
Mv  swollen,  very  painful,  and  interfered  with  her  work  as  a 
dressmaker;  that  her  earning  capacity  was  reduced  by  one-half; 
thai  there  is  a  limitation  in  the  movement  of  the  ankle,  probably 
permanent:  and  that  the  ankle  will  probably  always  be  weak  and 
painful.  The  trial  court  saw  the  injured  limb,  heard  the  testi- 
monv  of  physicians,  and  considered  the  judgment  for  the  re- 
il'.iced  amount  reasonable.  We  should  be  extremely  reluctant  to 
iunfier  reduce  it.  There  is  no  claim  that  the  court  was  inspired 
111  passion  or  prejudice.  13  Cvc.  126,  130.  132;  Whelan  7'. 
Washineton  Lumber  Co..  41  Wash.  153,  83  Pac.  98.  Ill  Am.  St. 
Rep,  1006;  Ogle  v.  Jones,  16  Wash.  319,  47  Pac.  747;  Smith  v. 
Spokane,  16  Wash.  403.  47  Pac.  888;  Uren  v.  Golden  Tunnel 
Min.  Co.,  24  Wash.  261,  64  Pac.  174;  Jordan  v.  Seattle.  30 
Wash.  298.  70  Pac.  743. 

The  judgment  is  affirmed. 

Dl-nbar,  C.  J.,  and  Crow,  Chadwick,  and  Morris.  JJ.,  con- 
cur. 

Note 
WHO  ARE  PASSENGERS.* 

I.  Creation  of  Relation.  355. 

1.  Relation  Created  by  Contract.  355. 

2.  Contract  May  Be  Implied,  356. 

3.  Notice  ot  Intention  to  Become  Passenger  Essential.  356. 

4.  Acceptance  by  Carriers  Essential,  358. 

II,  Beginning  of  Relation,  361. 

1.  Before  Reaching  Station  Grounds.  361. 

'This  note  will  be  concluded  in  the  next  volume  of  this  series, 
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3,  Upon  Station  Grounds,  362. 

3.  At   Station   to   Purchase   Ticket,    :)62. 

4.  At  Station  at   Proper  Time  before   Departure  of   Train. 

5.  At   Station  Too  Soon,  366. 

6.  Approaching  Train  to  Board,  367. 

7.  Taking  Wrong  Route  from  Depot  to  Train,  368. 

8.  After  Signaling   Street   Car,  369. 

9.  One  with  Street  Car  Transfer  Approaching  Transfer  Car. 

10.  Before  Entering  Vehicle,  371. 

11.  Attempting  to  Board  Train  with   Proper  Ticket.    372. 

12.  One  with  Street  Car  Transfer  Attempting  to  Board  T 

fer  Car,  372. 

13.  Boarding  Train  at    Point   Wher 

Receive  Passengers.  372. 

14.  Attempting  to  Board  Street  Car 

15.  Attempting  to   Board   Street  I 

16.  Attempting  to   Board   Moving 

17.  On  Train  before  Its  Departure.  377. 

18.  On  Running-Board  of  Street  Car.  377. 

19.  Before  Taking  Seat  in   Vehicle.  378. 

20.  On   Train   Too   Soon,   378. 
III.  Termination   of   Relation,   379. 

1.  Leaving    Train    at    Intermediate    Station    with    Intentio 

Return,  379. 

2.  One  without  Stop-Over  Privilege  Alighting  at  Interme 

Station,  ;)83. 

3.  Stop-Over  Privilege  Granted  by  Conductor,  384. 

4.  Still  Passenger  of  Car  Just  Left,  in   Order  to  Transfer. 

5.  Leaving  Moving  Train  or  Street  Car,  :iH5, 

6.  Time  and  Opportunity  to  Leave  Vehicle,  385. 

7.  While  on  Way  to  Depot  after  Alighting  from  Train,  3 

8.  Crossing  Tracks  between  Train  and  Depot  after  .Migh 


.   Immediately   after   Alighting   from    Street    Car,    387. 

Leaving  Train   by  Wrong  Route,  389. 
.  At    Depot   after   .Alighting   from   Train,   390. 

Time  and  Opportunity  to  Leave  Carrier's   Premises,   .^( 

L'pon   Part  of  Station   Premises   Not   Intended   for   L's 
Passengers,   3B3. 

After  Leaving  Carrier's  Premises.  393. 

Failure  to  .Alight  at  Destination  within  Reasonable  Time. 

Remaining  on  Train  with   Intention  to  Travel  bevond   C 
inal   Destination.   396. 

Carried   beyond   Destination.   397. 

Leaving   Train   to   Avoid   Imminent    Danger.   398. 

.Migliting  to  -Assist   in   Starting  Vehicle,   399. 

.Attempt   to    Regain    Status   on    Same   Train    or   Street 
after  Ejection,  399. 
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Crow-References  to  Preceding  Auttioritiet  in  This  Series  on  One 
Main  and  Its  Kindred  Subjects. 
BcEinning  of  Relation. — See  first  head-note  of  Payne  v.  Spring- 
aM  St.  Ry.  Co.  (Mass.).  33  R.  R.  R.  186,  56  Am.  &  Eng.  R.  Cas.. 
.■C.  S..  185. 

Employees  of  Others  While  Riding  on  Railroad's  Cars. — See  first 
f..oi-noie  of  Southern  Ry.  Co.  r.  Harrington  (Ala.).  36  R.  R.  R.  U8, 
i'J  Am.  &  Eng.  R.  Cas.,  X.  S..  148;  foot-note  of  St.  Louis,  etc.,  R. 
Co.  :-.  Kitchen  (Ark.),  41  R.  R.  R.  178.  64  Am.  &  Eng.  R.  Cas.. 
N.  S..  178;  first  foot-note  of  Twiss  v.  Boston  Elev.  Ry.  Co.  (Mass.), 
10  R,  R.  R.  556,  63  Am.  &  Eng,  R.  Cas.,  N.  S.,  5S6. 

Existence  of  Relation  after  Alighting  from  Train  or  Street  Car. — 
S«  first  foot-note  of  White  v.  Lewiston.  etc..  Ry.  (Me.),  39  R.  R.  R. 
m.  63  Am.  &  Eng.  R.  Cas..  N.  S.,  364;  first  head-note  of  Layne  v. 
Chesapeake,  etc..  R.  Co.  (W.  Va.).  39  R.  R.  R.  143.  62  Am.  &  Eng. 
R.  Cis..  K.  S.  143;  first  foot-note  of  Columbus  Ry.  Co.  v.  Asbell 
iGa.).  38  R.  R.  R.  23,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  33;  tenth  head- 
note  of  Florida  Ry.  Co.  v.  Dorsey  (Fla.),  37  R.  R.  R.  566,  60  Am.  & 
Eng.  R.  Cas.,  X.  S.,  556;  first  head-note  of  McDade  v.  Norfolk,  etc., 
Ky.  Co.  (VV.  Va.).  37  R.  R.  R.  554,  60  Am.  &  Eng.  R.  Cas..  X.  S., 
;51;  first  foot-note  of  Denver  City  Tramway  Co.  v.  Hills  (Colo.),  41 
R.  R.  R.  505,  64  Am.  &  Eng.  R.  Cas.,  N.  S..  505;  first  foot-note  of 
Leclaire  r.  Tacoma  Ry.  &  P.  Co.  (Wash.),  40  R.  R.  R.  81,  63  Am.  & 
Eng.  R.  Cas.,  N.  S..  81;  last  foot-note  of  Louisville  &  X.  R.  Co.  v. 
Biys  (Ky.).  40  R.  R.  R.  86.  63  Am.  &  Eng.  R.  Cas.,  N.  S..  86;  John- 
son V.  Washington  Water  Power  Co.  (Wash.).  40  R.  R.  R.  586.  63 
.\td.  &  Eng.  R.  Cas.,  N.  S.,  586. 

Existence  of  Relatiim  alter  Train  or  Street  Car  Has  Arrived  at 
Passenger's  Destination.— See  foot-note  of  Chicago,  etc..  Ry.  Co.  v. 
Thurlow  (C.  C.  A.),  37  R.  R.  R.  546.  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
546;  foot-note  of  Schley  v.  Susquehanna,  etc.,  R.  Co.  (Penn.),  37  R. 
R.  R.  113,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  112.  where  all  the  preced- 
ing authorities  in  this  series  on  the  subject  are  collected. 

Existence  of  Relation  as  Affected  by  Failure  to  Have  Ticket  or 
Pay  Fare. — See  last  paragraph  of  last  foot-note  of  Kruse  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.).  39  R.  R.  R.  376.  62  Am.  &  Eng.  R.  Cas..  N.  S., 
i:a;  first  head-note  of  Messenger  v.  Valley  City.  etc..  Ry.  Co.  (N. 
Dik.).  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  127;  first 
fool-note  of  Clark  v.  Colorado,  etc.,  R.  Co.  (C.  C.  A.),  32  R.  R.  R. 
«J,  SS  Am.  &  Eng.  R.  Cas.,  N.  S.,  463;  last  paragraph  of  first  foot- 
note of  Lawrence  v.  Kaul  Lumber  Co.  (Ala.),  41  R.  R.  R.  141,  64 
.^ra.  &  Eng.  R.  Cas..  K.  S..  141;  first  toot-note  of  St.  Louis,. etc.. 
R.  Co.  V.  Sanderson  (Miss.),  41  R.  R,  R.  193,  64  Am.  &  Eng.  R.  Cas., 
M  S.,  193;  first  foot-note  of  Lugner  v.  Milwaukee  Elect.,  etc.,  Co, 
iWis.),  41  R.  R.  R.  186,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  186;  second 
loot-note  of  Walther  v.  Southern  Pac.  Co.  (Cal.).  41  R.  R.  R,  466, 
M  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  St.  Louis  Southwestern  Ry,  Co. 
«2  R  R  R-23 
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V.  Hammett  (Ark.).  40  R.  R.  R.  70?,  63  Am.  &  Eng.  R.  Cas,.  N. 
702. 
Existence  of  Relation  before  Boarding  Carrier's  Vehicle. — See  1 

foot-note  of  Atlantic  City  R.  Co.  v.  Clegg  (C.  C.  A.),  39  R.  R. 
.■)72.  62  Am.  &  Eng,  R.  Cas.,  N.  S,  372;  first  head-note  of  Mite 
1'.  Augusta,  etc-,  R.  Co.  (S.  Car.),  39  R.  R.  R.  154.  62  Am.  &  I 
R.  Cas.,  154;  first  head-note  of  Messenger  i'.  Valley  City,  etc., 
Co.  (N.  Dak.),  39  R.  R-  R.  137.  62  Am.  &  Eng.  R.  Cas..  N.  S.. 
last  tool-note  of  Philadelphia,  etc..  R.  Co.  v.  Crawford  (Md.).  3f 
R.  R.  14.  61  Am-  &  Eng-  R.  Cas.,  N.  S.,  14;  last  foot-note  of  Schu 
:■.  Southern  Pac.  Co,  (Utah),  37  R-  R.  R.  521,  60  Am.  &  Eng.  R.  C 
N,  S,.  531;  second  foot-note  of  Lugner  v.  Milwaukee  Elect,.  ■ 
Co.  (Wis.).  41  R,  R,  R,  186,  64  Am.  &  Eng.  R.  Cas,.  N.  S-. 
Roberts  r,  Atlantic  C,  L,  R,  Co,  (N.  C),  40  R.  R.  R,  68B,  63  Art 
Eng,   R,  Cas,,   N.   S,.  088, 

Expreu  Messengn^ — See  first  foot-note  ot  Sewell  v.  Atchi 
etc,  Ry-  Co.  (Kan.).  30  R.  R.  R.  86.  53  Am.  &  Eng.  R.  Cas,,  N.  S. 

In  (JeneraL— See  foot-note  of  Atlantic  City  R.  Co.  v.  Keifer 
J,),  26  R,  R,  R,  710,  49  Am,  &  Eng,  R.  Cas.,  N,  S..  710,  66  Atl, 
Forbes  v.  Chicago,  etc,  Ry,  Co,  (Iowa),  36  R,  R,  R.  714,  49  An 
Eng,  R.  Cas,,  N,  S.,  714.  113  N,  W,  477;  last  foot-note  of  Chic 
etc,  Ry,  Co,  v.  Mann  (Neb,).  36  R.  R.  R.  388.  49  Am,  &  Eng 
Cas,,  N,  S,,  388,  111  N,  W,  379;  second  foot-note  of  Lexington 
Co,  ;■,  Herring  (Ky,).  25  R.  R,  R,  635.  48  Am.  &  Eng.  R,  Cas- 
S,.  635;  fool-note  ot  Little  Rock,  etc,  Co,  v.  Goerner  (Ark.),  31 
R,  R,  578.  48  Am,  &  Eng,  R,  Cas,,  N.  S,,  578;  first  foot-not. 
Kildufr  f.  Boston  Elev.  Ry.  Co,  (Mass.),  35  R,  R,  R.  166,  48  An 
Eng,  R,  Cas,.  N.  S,.  166;  first  foot-note  of  Alabama  City,  etc, 
Co.  1',  Bates  (Ala,),  23  R.  R,  R.  564,  46  Am,  &  Eng,  R.  Cas.,  N 
564,  43  So,  98;  foot-note  ot  Riley  v.  Chicago,  etc.  Ry.  Co.  (N' 
23  R,  R,  R.  441,  46  Am,  &  Eng,  R.  Cas..  N.  S..  441,  111  N.  W. 
first  paragraph  of  first  toot-note  of  Lawrence  v.  Kaul  Lumber 
(Ala.).  41  R,  R,  R,  141.  64  Am.  &  Eng.  R.  Cas,.  N,  S,.  141, 

Pereons  Wrongfully  Traveling  on  "ncket  or  Pass  of  Another,- 
last  foot-note  of  Broyles  v.  Central  of  Georgia  Ry.  Co.  (Ala.) 
R,  R,  R,  155.  59  Am.  &  Eng,  R,  Cas,.  N,  S..  155;  first  toot-not 
Denny  r,  Chicago,  etc.,  Ry,  Co.  (Iowa),  40  R.  R.  R,  559,  63  .Ar 
Eng,    R,   Cas,,   N.   S,.   559, 

Railway  Postal  Clerk*.— See  first  fool-note  of  Schuyler  v.  So 
ern  Pac,  Co,  (Utah).  37  R,  R,  R.  531,  60  Am.  &  Eng,  R,  Cas,.  N 
521:  first  foot-note  of  Southern  Ry,  Co,  v-  Harrington  (Ala.).  3 
R,  R,  148,  59  Am.  &  Eng,  R,  Cas..  N.  S.,  148;  first  foot-not 
Hoskins  v.  Northern  Pac,  Ry,  Co,  (Mont.),  34  R.  R,  R,  174.  57 
&  Eng.  R,  Cas.,  N,  S,.  174;  last  foot-note  of  Clough  z:  Grand  T 
W.  Ry.  Co,  (C.  C.  A,),  36  R,  R,  R,  660.  49  Am,  &  Eng.  R,  i 
N.  S..  660.  where  all  those  preceding  tl  are  collected. 

Termination  of  Relation  Where  Passenger  Alights  from  Can 
Vehicle  before  Arriving  at  His  Destination.— See   first  foot-not 
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Ctntnl  of  Georgia  R.  Co.  v.  Storrs  (Ala.),  39  R.  R.  R.  159,  68  Am. 
i  Eng.  R.  Cas..  N.  S..  159, 

Trainmen'B  Authority  to  Recdve  Pasaengera  on  Fraght  Trains. — 
S«  foot-note  of  Missouri,  etc,  Ry.  Co.  v.  HufI  (Tex.),  13  R.  R.  R. 
.144.  36  Am,  &  Eng.  R.  Cas.,  N.  S.,  344.  81  S.  W.  535,  where  all  the 
l>rt«djng  authorities  in  this  series  on  the  subject  are  collected;  foot- 
noK  of  Thompson  v.  Nashville,  etc..  Ry.  (Ala.).  34  R.  R.  R.  ITl.  57  ' 
\m.  &  Eng.  R.  Cas..  N.  S.,  171,  49  So.  340:  White  v.  Illinois  Cent. 
R.  Co.  IMiss.),  41  R.  R.  R.  S20,  64  Am.  &  Eng.  R.  Cas..  N.  S„  520. 

Whether  Employees  of  Canier  While  Being  Transported  on  Its 
Cm  or  Trains  Are  Servants  or  Passengers. — See  second  fool-note 
nf  Peony  v.  Atlantic  C.  L.  R.  Co.  (N',  C),  38  R.  R.  R.  535,  61  Am.  & 
Erg.  R.  Cas..  N.  S.,  535;  fifth  head-note  of  St.  Louis,  eic,  Ry,  Co. 
;■  Harmon  (Ark.),  29  R.  R.  R.  104,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
m;  first  toot-note  of  Herbert  v.  Portland  R.  Co.  (Me.),  28  R.  R.  R. 
m.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  512:  Kindellan  v.  Mt.  Washington 
Ry.  Co.  (X.  H.),  41  R,  R.  R.  430,  64  Am,  &  Eng.  R,  Cas.,  N.  S„ 
438;  Harris  v.  City  &  E,  G.  R.  Co,  (W.  Va.),  40  R.  R.  R,  610,  63  Am. 
ii  Eng,  R.  Cas.,  N.  S.,  610;  last  foot-note  of  Roberson  c.  Greenleaf, 
«c„  Co.  (X,  C),  40  R.  R.  R.  593,  63  Am.  &  Eng.  R.  Cas.,   N.  S..  593. 

L    CREATION  OF  RELATION. 
I.    Relation  Created  by  Contract 

The  relation  of  carrier  and  passenger  can  be  created  only  by  con- 
tict,  either  express  or  implied. 

United  Sutes.— Chicago,  etc.,  R,  Co,  r.  Thurlow  /C.  C.  .\.).  37  R. 
R.  R,  546,  60  .Am,  &  Eng.  R.  Cas,  N'.  S„  546,  178  Fed,  894;  Farley 
:■■  Cincinnati,  etc.,  R.  Co,  (C.  C.  ,A.),  21  Am.  &  Eng.  R,  Cas,.  N,  S,, 
404.  108  Fed.  14. 

Illinois.— Chicago,  etc.,  R.  Co,  {'.  Michie,  S3  111,  437;  O'Donnell 
■   Chicago,  etc..   R.  Co,,   106  111.  App.  387, 

Katyland.— Baltimore,  etc.  R,  Co,  v.  Breinig,  25  Md.  378. 

HiuBcfausetts.— Hogner  v.  Boston  Elev.  R.  Co.  (Mass,),  28  R. 
R.  R.  756.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  756,  84  N.  E.  464. 

Hittouri. — O'Mara  v.  St.  Louis  Trans.  Co..  103  Mo.  App.  302; 
Schiefer  v.  St.  Louis,  etc..  R.  Co..  138  Mo.  64,  30  S,  W,  331;  Schepers 
-  L'nion  Depot  R,  Co,  (Mo.),  2  Am.  &  Eng,  R,  Cas.,  N.  S„  9, 

Uontana. — Higley  v.  Gilmer,  3  Mont.  90. 

Nebtsska.— Fremont,  etc.,  R.  Co.  v.  French,  48  Neb.  638,  67  N.  W. 
+■2:  Fremont,  etc.,  R.  Co.  z'.  Hagblad  (Neb.),  15  R.  R.  R,  236.  38 
^m.  &  Eng.   R.   Cas..   N.   S.,  236,   101    N.   W.   1033. 

New  York.— Dumphy  v.  Erie  R.  Co.,  43   N.  Y.   Sup'r  Ct.  128. 

Oregon.— Radley  v.  Columbia  R.  Co.,  44  Ore.  332,  75  Pac,  213. 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Price.  96  Pa.  St.  256.  1  Am. 
1  Eitfi,  R.  Cas.  234,      , 

Sontii  CaroEna. — Mims  v.  Seaboard  A.  L.  Ry.,  69  S.  Car.  338,  48 
S  E,  269. 

DcEnition. — A  passenger,  in  the  legal   sense  of  the  word,  is  one 
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who  travels  in  some  public  conveyance  by  virtue  of  an  expr 
implied  contract  with  the  carrier,  as  by  the  payment  of  a  f; 
thai  which  is  accepted  as  the  equivalent  thereof,  Pennsylvar 
Co.  I'.  Price.  1  Am.  &  Eng.  R.  Cas,  234.  B6  Pa.  St.  256;  Brie 
Philadelphia,  etc..  R.  Co..  133  Pa.  St.  i.  18  Att-  983. 

Teat — The  test  in  determining  who  are  passengers  is  wheth 
person  desiring  passage  has  in  good  (aith  offered  himself  f< 
purpose  of  being  carried  as  a  passenger,  and  that  he  was  a; 
accepted  and  received  by  the  carrier,  who  undertook  to  tra 
him.  Schuyler  i:  Southern  Pac.  Co.  (Utah),  37  R,  R.  R,  521.  6 
&  Eng.  R.  Cas.,  N,  S.,  521,  109  Pac.  458. 

Rightfully  on  Train. — To  constitute  one  a  passenger  on  a  n 
train,  it  is  essential  that  such  person  should  be  rightfully  c 
train  or  should  be  thereon  with  the  knowledge  or  consent  < 
carrier  or  its  agent  in  charge  of  the  train.  Woolsey  v.  Chicagi 
R.   Co.,  39    Neb.    798,   58    N.    W.   444. 

Passenger'a   Rights   Independent  of   Contract. — But   in    McK 

Durham,  etc..  R.  Co..  135  K.  Car.  682,  47  S.  E-  765.  it  is  heii 
the  rights,  privileges,  and  protection  attaching  to  the  relatior 
passenger  are  imposed  by  law  upon  common  carriers  upor 
siderations  of  public  policy,  indeperdent  of  contract,  and  arise 
the  nature  of  their  public  employment.  See  also,  Schuyler  i'.  1 
ern  Pac.  Co.  (Utah).  37  R.  R.  R.  521,  60  Am.  &  Eng,  R.  Cas.. 
581,  109  Pac.  458. 

Negligent  Injuries— Right  to  Recover  Not  Based  on  Contnc 
Government — In  Hammond  r.  Northeastern  R.  Co.,  6  S.  Ca 
it  is  held  that  a  mail  agent  who  is  transported  by  a  railroad 
pany  under  a  contract  with  the  United  States  government  to 
its  mail  agents  free  of  charge,  may  maintain  an  action  again 
company  for  injuries  arising  from  negligence;  and  such  act 
not  founded  on  the  contract  with  the  government,  but  upo 
duty  the  law  imposes  upori  the   company, 

S.    Contract  May  Be  Implied. 

Of  course,  the  contract  creating  the  relation  of  carrier  am 
senger  may  be  implied.  Illinois  Cent.  R.  Co.  v.  O'Keefe,  H 
App.  103;  Pennsylvania  Co.  v.  Greso,  103  111.  App.  253;  K; 
Cicero,  etc.,  R.  Co.,  lOO  III.  App.  181;  Bricker  v.  Philadelphia 
R.  Co-.  133  Pa.  St  1.  18  Atl.  983;  Pennsylvania  R.  Co.  v.  Pi 
Am,  &  Eng,  R.  Cas.,  N.  S.,  334,  96  Pa.  St  356. 

3.    Notice   of   Intention   to   Become   Paasenger   Essential 

One  cannot  become  a  passenger  without  so  offering  hims 
to  give  the  carrier  sufficient  notice,  express  or  implied,  of  his 
and    intention    to   obtain   a   contract    right    to   transportation   b 

United  States. — Southern  Ry.  Co.  v.  Smith,  30  C.  C.  A.  58,  8( 
Rep.  393. 
Illinois.— Chicago,  etc.,  R.  Co.  v.  Jennings,  33  Am.  &  Eng.  R. 
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N   S.,  127,  190  III.  478,  60  N.  E,  818;  O'Donnell  v.  Chicago,  etc.,  R. 
Co..  106    in.    App.   287;    Spanagle   v.   Chicago,   etc.    R.   Co.,    31    111. 

,\(.p.  460. 

HuHchusetts. — Dodge  z:  Boston,  etc.,  Steamship  Co.,  37  Am.  & 
Eng,  R.  Cas..  67.  1*8  Mass.  207,  19  N.   E.  373,  3  L.  R.  A.  83. 

Hittouri— Raming  t.   Metropolitan   St.   R.  Co.,   157   Mo.  477. 

Hontana. — Hlgley  v.  Gilmer,  3  Mont.  BO. 

New  York.— Schurr  v.   Houston,  10   N.   Y.   S.   R.  362. 

Washington. — Foster  z:  Seattle  Elect.  Co.,  13  R,  R,  R.  fl40.  36  Am. 
&  F.ng.  K.  Cas..-X.  S,.  <i40.  :i5  Wash.  177,  76  Pac.  995. 

In  HLgley  z:  Gilmer,  3  Mont.  90,  it  Is  held  Chat  before  a  person 
cm  become  a  passenger,  he  must  offer  to  become  one,-  and  such 
■fter  must  be  accepted  by  the  carrier,  and  unless  the  fare  is  waived 
It  must  be  paid  or  tendered. 

The  mere  fact  that  one  has  a  ticket  and  intends  to  become  a 
pa5senger  on  a  train  does  not  create  the  relation  of  carrier  and 
passenger.  Where  there  is  no  formal  delivery  of  the  passenger's 
person  to  the  carrier,  the  circumstances  must  be  such  as  to  warrant 
an  implication  that  he  has  offered  himself  to  be  carried,  and  that 
:he  offer  has  been  accepted  by  the  carrier.  If  he  has  not  been  ex- 
prtssly  or  impliedly  received  as  a  passenger  by  the  carrier,  the 
rtlation  does  not  exist.  O'Donnell  v.  Chicago,  etc,  R.  Co.,  106  III. 
.\pp.  287. 

Here  Purchase  of  Ticket  Does  Not  Create  Relation.— See  Schurr 
:■.  Houston,  10  N.  Y.  S.  R.  262;  Spanagle  v.  Chicago,  etc.,  R,  Co.,  31 
111-  App.  460. 

Crosaing  Track  to  Board  Train  without  Having  Been  to  Depot — 
In  Southern  Ry.  Co.  z:  Smith,  30  C,  C.  A.  58,  86  Fed.  Rep.  292,  it  is 
held  that  one  who  is  crossing  the  track,  with  a  ticket  in  his  pocket, 
'n  board  a  train,  but  has  not  been  to  the  depot,  and  has  not  notified 
ihe  officers  or  agents  of  the  company  that  he  is  a  prospective  pas- 
stnger.  is  not  a  person  to  whom  the  company  owes  extraordinary 
care  and  diligence  as   a   passenger. 

No  Ticket— Crossing  Side  Track— Switch  Left  Open.— PI  aim  i  IT, 
vithoul  having  procured  a  ticket,  was  crossing  a  side  track  of  a 
railroad,  in  the  night,  to  get  upon  a  passenger  train  at  its  usual 
place  of  stopping,  on  the  main  track,  but  by  the  negligence  of  the 
employees  of  the  company,  a  switch  had  been  left  open,  and  the 
;rain  was  thrown  upon  the  side  track,  and  ran  against  plaintiff.  It 
"as  held  that  he  was  not  a  passenger  at  the  time  of  the  injury. 
Indiana   Cent.    R.   Co.   v.    Hudelson,    13    Ind.    325. 

Person  Accompanying  Horses  Going  into  Car  of  Connecting  Car- 
tier  without  Giving  Notice.— In  Jenkins  v.  Chicago,  etc.,  R.  Co.,  41 
Wis.  112,  it  appeared  that  the  owner  of  horses  destined  for  a  certain 
point  shipped  them  in  a  common  slock  box  car  of  the  defendant, 
nhich  was  to  be  run  on  its  road  to  A.,  and  thence  on  its  branch 

road  to   its   destination;    that    plaintiff,    who    was    employed    by    the 

shipper  to  accompany  him  and  aid  in  taking  care  of  the  stock,  rode 
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with  the  horses  in  such  car  to  A.,  with  the  consent  ot  the  eond 
who  ran  the  train  to  that  point,  and  who  received  fare  for  plaii 
ride  from  A.  to  the  destination,  which  part  of  the  route  wa; 
;n  his  run,  though  fie  had  no  authority  to  do  so;  that  some  ) 
ifter  the  arrival  of  such  ear  at  A.,  when  the  train  of  which  it  was 
1  part  was  about  starting  for  the  destination  of  the  horses,  pla 
went  into  their  car  without  the  knowledge  or  consent  of  the 
iuctor  or  other  persons  in  charge  of  such  train  and  without  c 
inything  to  bring  such  fact  to  their  attention  before  the  ace 
:omp!ained  of;  that  before  the  train  started,  such  car  was  Ic 
jy  one  of  defendant's  employees,  and  afterwards,  while  in  mc 
joods  therein  took  fire  from  defendant's  alleged  negligence, 
;>1aintifF  was  injured  before  he  could  have  the  door  opened.  It 
leld  that  defendant  was  not  chargeable  with  notice  of  piair 
presence  in  the  car  between  A.  and  (he  destination  of  the  hi 
Tiereiy  by  reason  of  the  knowledge  possessed  by  the  first  condu 

Remaining  at  Boarding  House  and  Attempting  to  Board  Mo 
Frain. — The  relation  of  carrier  and  passenger  must  be  created  e 
■>y  express  or  implied  contract.  The  purchase  of  a  ticket  i 
Joes  not  create  the  relation.  The  purchaser  must  in  some  ma 
ndicate  his  purpose  of  becoming  a  passenger,  and  place  himse 
:harge  of  the  carrier.  So  held  where  a  party,  instead  of  wa 
n  the  station  house  for  a  train,  remained  at  a  boarding  house  ; 
:wo  or  three  hundred  feet  from  the  depot  until  the  arrival  of 
train,  and  endeavored  to  get  on  the  train  after  it  was  in  nu 
»nd  was  injured.     Spanagle  v.   Chicago,  etc.,  R.  Co.,  31   III.  App. 

In  Waiting  Room  about  Train  Time — Notice  of  Intention.- 
:he  presence  of  a  person  in  the  waiting  room  of  a  railroad  st; 
ibout  train  time  is  notice  to  the  company's  agents  of  his  intei 
;o  become  a  passenger.    Texas,  etc.,  R.  Co.  f.  Jones  (Tex.  Civ.  A 

19  S.  W.   134. 

4.    Acceptance  by  Carrier  Essential. 

In  order  to  create  the  relation  of  carrier  and  passenger 
issential  that  one  be  accepted  as  a  passenger,  either  express! 
ly  implication. 

Delaware.— Mc  Feat  v.  Philadelphia,  etc.,  R.  Co.  (Del.).  30  R.  I 
354,    53   Am.    &   Eng.    R.   Cas.,    N,    S..   251.   69    Atl.   744. 

Illinois,— Chicago,  etc..  R.  Co.  r.  Jennings.  33  .\tn.  &  Eng.  R. 
N.  S.  137,  190  III.  478,  60  N.  E.  818;  O'Donnell  r.  Chicago,  etc 
Co.,  106  111.  App.  287;  Spanagle  v.  Chicago,  etc.,  R.  Co..  31  III. 
160, 

Maine,— Hoar  v.  Maine  C.  R.  Co.,  70  Me.  65. 

Massachusetta,— Dodge  :'.  Boston,  etc..  Steamship  Co.,  37  At 
Eng,  R.  Cas..  67,  148  Mass,  307,  19  N.  E.  373,  2  L.  R.  .\. 
Hogner  f.  Boston  Elev,  R.  Co.  (Mass,).  28  R.  R.  R.  756,  51  Ai 
Eng.  R.  Cas,,  N.  S..  756,  84  N,  E,  464;  Jones  f,  Boston  &  M,  B 
163   Mass,  245.  39   N,   E.   lOlfi;   Robertson  !■■   Boston,   etc..   R.   Cc 


,,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Enc  R  Cas  \  S       359 

Note 
R.  R.  R.  123,  42  Am.  &  Eng.  R.  Cas,.  N.  S..  133,  180  Mass.  108,  76 
-V.  E.  513;  Webster  v.  Fitchburg  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  1, 
161  Mass.  2flS,  37  N.  E.  165. 

Hissiuipin. — Georgia  Pac.  Ry.  Co.  v.  Robinson,  68  Miss.  643,  10 
So,  60. 

lliMouii.— Schaefer  i-.  St.  Louis,  etc,  R.  Co.,  138  Mo.  64,  30  S. 
W,  331. 

Uontuu. — Higley  v.  Gilmer,  3  Mont.  90. 

North  Carolina.— Pincus  v.  Atlantic,  etc.,  R,  Co.,  24  R,  R.  R,  112, 
47  .\ra,  &  Eng.  R,  Cas.,  N.  S..  US,  140  N.  Car,  450,  53  S,  E,  397. 

WMhington.— Foster  v.  Seattle  Elect.  Co.,  13  R,  R.  R.  640.  36  Am. 
4  Eng,  R,  Cas,.  N,  S,,  610,  35  Wash,  177,  76  Pac,, 995, 

The  existence  of  the  relation  of  passenger  and  carrier  is  only  to 
be  implied  from  such  circumstances  as  will  warrant  an  implication 
ihat  the  one  has  offered  himself  to  be  carried  and  the  other  has 
icctpted  the  offer  and  has  received  him  to  be  properly  cared  for 
until  the  trip  is  begun.  Webster  v.  Fitchburg  R.  Co.,  58  Am.  &  Eng. 
R.  Cas.  1,  161  Mass.  398.  37  N.  E,  165:  Dodge  v.  Boston,  etc..  Steam- 
ship Co.,  37  Am.  &  Eng.  R.  Cas.  67.  148  Mass.  207,  19  N,  E.  373,  2 
L.  R,  A,  93, 

Carrier'B  Consent. — No  person  becomes  a  passenger  except  by  the 
consent,  expressed  or  implied,  of  the  carrier.  Hoar  v.  Maine  C.  R. 
Co..  70  Me.  65. 

Tnin  Stopped  Only  to  Discharge  Passengers — Custom  to  Permit 
Paueitgen  to  Board — Injured  While  Boarding  Moving  Train., — In 
Jones  !■,  Boston  &  M.  R,  R,,  163  Mass.  345,  39  N,  E,  1019,  it  ap- 
peared that  at  the  station  in  question  defendant's  train  stopped  only 
to  allow  passengers  to  alight;  that  when  it  stopped  for  such  purpose, 
persons  who  were  ready  to  take  the  train  were  permitted  to  do  so; 
!h«  plaintiff  ran  to  catch  the  train,  and  attempted  to  hoard  it  just 
as  ii  started,  and  was  injured;  that  it  was  dark,  and  he  saw  none  of 
defendant's  employees,  and  none  of  them  saw  him;  and  thai  the 
failure  of  the  conductor  to  know  that  he  intended  to  get  on  the 
irain  at  the  time  he  gave  the  signal  to  start  the  train  was  not  due 
lo  negligence.  It  was  held  that  plaintiff  had  not  been  received  or 
accepted  as  a  passenger,  and  did  not  have  the  rights  of  one. 

Forcing  Himself  upon  Street  Car. — One  cannot  become  a  passen- 
gtr  by  forcing  himself  upon  a  street  car  against  the  carrier's  will, 
but  his  remedy  is  for  damages  for  wrongful  exclusion.  Hogner  v, 
Boston  Elev.   R.  Co.  (Mass.),  28  R,   R.   R.  756,  51  Am.  &  Eng,   R, 

Cas,.   X,  S..   756,   84   N.    E.    464. 

Intoxicated  Person  Directed  by  Conductor  Not  to  Board  Train.— 

Where  the  conductor  of  a  train  informed  a  prospective  intoxicated 
passenger  not  to  get  on  the  (rain,  but  he  did  so  in  violation  of  such 
direction,  he  was  a  trespasser,  and  not  a  passenger.  Louisville,  etc., 
R,  Co.  V.  McXally  (Ky,).  29  R.  R.  R.  642,  S2  Am,  &  Eng.  R.  Cas., 
^'.  S..  643,  105  S.  W.  124, 
Contract  for  Future  Transportation. — In  Donovan  v.  Hartford  St, 
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R.  Co.,  65  Conn.  201,  32  Atl.  350,  it  was  held  that  a  mere  com 
for  future  transportation  cannot  of  itself  create  the  relation  of  ca 
and  passenger. 

Oxily  One  Man  Allowed  with  Stock— Intention  to  Pay  Fan 
Stock  Train — Notice  to  Railroad. — Plaintiff  desired  to  procure  the  ti 
portalion  of  a  horse  in  his  charge,  and  applied  to  A,  who 
several  horses  to  go  by  the  same  train,  to  take  his  horse  with 
own  and  have  them  billed  together  in  A's  name.  This  was  d 
A  printed  rule  of  Ihe  company  provided  that  only  one  person  sh 
go  tree  with  stock,  and  on  A's  stating  to  defendant's  agent 
there  might  be  another  man  to  go  with  him,  the  latter  replie< 
would  have  to  pay  tare.  A  did  not  mention  plaintiff's  name 
the  company  had  no  other  knowledge  of  his  intention  to  go  by 
train.  He  assisted  A  to  get  the  horses  aboard  and  intended  to 
a  ticket,  but  had  no  time,  and  expected  to  pay  his  tare  when  ci 
upon  by  the  conductor.  The  train  was  a  freight  one.  On  the  pass 
and  before  plaintiff  had  paid  any  fare,  the  train  was  run  into 
another,  through  the  negligence  of  the  defendant,  and  the  plai 
was  injured.  It  was  held  that  the  defendant  was  not  liable, 
intention  of  plaintiff  to  pay  his  fare,  and  his  good  faith  in  the  wl 
matter,  being  immaterial,  the  company  having  had  no  knowledgi 
it.  and  having  come  into  no  contract  relation  with  him.  Gardne 
New  Haven,  etc.,  Co.,  18  Am.  &  Eng,  R.  Cas.,  170,  51  Conn.  143 
Am.  Rep.  18. 

Street  Car  on  Way  to  Car  Stables.— Where  plaintiff  boarde 
street  car,  and  on  the  conductor's  announcement  that  the  car  ( 
went  to  the  stables  plaintiff  attempted  to  leave  the  same,  and 
injured  by  the  sudden  starting  of  the  car  as  he  attempted  to  do 
plaintiff  not  having  been  accepted  as  a  passenger  at  the  time  of 
accident,  the  carrier  was  only  bound  to  exercise  ordinary  c 
Robertson  v.  Boston,  etc.,  R.  Co..  19  R.  R.  R.  133,  42  Am.  &  Eng 
Cas..   N.   S..   123,  190  Mass.   lOB,   76   N.   E,   513. 

On  Car  Steps  with  Intention  to  Pay  Fare— Erroneous  Instructio: 
An  instruction  in  an  action  against  a  railroad  company  to  recc 
for  personal  injuries,  which  in  effect  declares  that  if  plaintiff 
onto  the  steps  of  the  car  which  caused  the  injury,  tor  the  purji 
of  getting  upon  its  platform  as  a  passenger,  with  the  intention 
paying  his  fare  when  called  upon,  he  became  a  passenger,  with 
regard  to  the  fact  as  to  how,  when  or  where  he  got  upon  the  ! 
of  the  car.  and  which  wholly  ignores  the  fact  whether  or  not 
defendant  ever  agreed  to  accept  plaintiff  as  a  passenger,  or  did 
act  indicating  an  intention  to  accept  him  as  such,  is  erronei 
Schaefer  v.  St.  Louis,  etc,  R,  Co,,  138  Mo,  64.  30  S.  W.  331, 

Mere  FaUure  to  Order  from  Train,- The  failure  of  those  in  ch: 
of  a  train  on  which  a  person  has  wrongfully  taken  passage,  to  « 
him  to  get  off.  cannot  be  construed  into  a  permission  to  him  to 
come  a  passenger  on  the  train.  Brown  v.  Scarboro.  97  Ala,  316 
So.  289,  58  Am.  &  Eng.  R.  Cas.  364. 
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At  PUed  Stations — Rule  Not  Applicable  to  Street  Cars. — But  the 

principle  that  there  must  be  an  acceptance  by  the  carrier  before  the 
person  who  offers  himself  becomes  a  passenger,  as  applied  to  those 
ttho  offer  themselves  for  transportation  by  railroads,  whose  trains 
'top  only  at  fixed  stations,  at  which  only  the  carrier  holds  itself  out 
ij  ready  to  receive  as  passengers  those  who  present  themselves  in 
the  usual  way,  is  not  applicable  to  a  street  railway,  unless  it  has 
mide  a  rule  that  passengers  will  not  be  taken  on  except  at  designated 
places.    Lockwood  v.  Boston  Elev.  R.  Co.  (Mass.),  31  R.  R.  R.  395. 

54  .\ra.  &  Eng.   R.  Cas.,  X.  S.,  396,  86  N.   E.  93*. 

Pennitted  to  Retnain  after  Boarding  Train  without  Condnctor's 
Knowledge. — A  person  boarding  a  train  without  the  knowledge  or 
permission  of  the  conductor,  is  nevertheless  a  passenger,  if  allowed 
to  remain  as  such  by  the  conductor.  Sherman  v.  Hannibal,  etc.,  R. 
C[i..  i  .\m.  &  Eng.  R.  Cas.  589,  72  Mo.  63.  65.  37  Am.  Rep.  433. 

II.    BEGINNING  OP  RELATION. 
1.    Before  Reaching  Station  Grounds. 

The  relation  does  not  have  its  beginning  until  the  prospective  pas- 
stnger  has  reached  the  station  premises,  or. other  place  intended  for 
tbt  reception  of  passengers,  even  though  he  has  a  ticket  for  the 
"Mt  train.  Chicago,  etc.,  R.  Co.  v.  Jennings,  22  Am.  &  Eng.  R.  Cas., 
>;.  S„  127.  190  111.  4T8,  60  N.  E.  818;  June  v.  Boston,  etc.,  R.  Co., 
liJ  Mass.  79,  36  N.  E.  838. 

In  June  v.  Boston,  etc.,  R.  Co.,  1S3  Mass.  79.  26  N.  E.  238,  it  is 
held  that  a  person  walking  towards  a  railroad  station  with  the  in- 
Kniion  of  buying  a  ticket  and  taking  a  train  after  he  gets  there, 
is  not  a  passenger  before  he  reaches  the  station,  even  if  he  might 
tic  one  in  the  same  place  if  he  had  begun   his  journey. 

Before  Reaching  Place  Provided  for  PaBaengers. — So  long  as  a 
perion  merely  intends  to  be  carried,  but  has  not  reached  any  place 
provided  for  passengers  or  used  for  their  accommodation,  he  is  not 
3  passenger.  Chicago,  etc.,  R.  Co.  i'.  Jennings,  190  111.  478,  22  Am. 
A  Eng.  R.  Cas..  X.  S.,  137,  60  N.  E.  818. 

Holder  of  Commuution  Ticket  Crossing  Tracks  in  Street— In 
Chicago,  etc.,  R.  Co,  v.  Jennings,  190  111.  478.  22  Am.  &  Eng.  R.  Cas., 
-V  S..  12T,  60  N.  E.  818.  it  is  held  that  a  person  with  a  commutation 
iickei.  crossing  the  tracks  of  a  railroad  along  a  street  to  take  a 
irain,  but  who  has  not  yet  reached  the  station  or  platform  provided 
'or  boarding  trains,  is  not  a  passenger. 

Hondrcd  and  Twenty-Five  Yards  from  Flag  Station — Refusal  to 
Re^nd  to  Signals.— A  flag  station  where  plaintiff  desired  to  take 
mt  of  defendant's  cars  consisted  merely  of  the  word  "Station" 
ittiched  to  a  trolley  pole.  Cars  did  not  stop  there  to  receive  or 
1ft  off  passengers  unless  signaled.  The  car  plaintiff  desired  to  take 
did  not  stop  to  receive  or  let  off  passengers,  but  to  enter  a  switch 
to  enable  another  car  to  pass.  It  remained  on  the  switch  a  suffi- 
cient time   to   enable   persons   on   the   train   to   have   alighted,   or   for 
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those  who  were  at  the  station  when  it  arrived  to  have  boarde 
When  it  stopped  at  the  station,  plaintiff  was  about  125  yards  a 
and  though  he  ran  to  it  and  hallooed  to  the  conductor  to  war 
him,  he  refused  to  do  so  and  plaintiff  was  left.  It  was  htid 
plaintiff  not  being  at  the  station  when  the  car  arrived  was  not 
titled  to  the  rights  of  a  passenger.  Mitchell  r.  Augusta,  etc.,  R 
(S.  Car.),  39  R.  R.  R.  154,  62  Am.  &  Eng.  R,  Cas.,  K.  S..  15' 
S.  E.  664. 

Failure  to  Be  on  Platform  Promptly— Struck  by  Train  While  Ci 
ing  Track  to  Platform. — One  intending  to  become  a  passenger 
not  within  a  reasonable  time  prior  to  the  arrival  of  the  train  » 
he  had  intended  to  take  placed  himself  on  the  platform  provide< 
the  use  of  passengers.  He  attempted  to  cross  the  track  with  a 
of  reaching  the  platform,  and  was  struck  by  a  train.  It  was 
that  be  was  not  a  passenger.  Gregg  i'.  Northern  Pac.  R.  Co.  (Wa 
28  R.  R.  R.  519,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  519.  94  Pac.  911. 

Person  Riding  to  Its  Station  in  Railroad  Company's  Stage.— 
where  a  railroad  company  runs  a  stage  for  the  purpose  of  carr 
passengers  to  and  from  its  depot,  a  person  who  is  riding  in 
stage  to  the  station  for,  the  purpose  of  taking  passage  on  a  I 
is  a  passenger,  though  be  has  not  bought  a  ticket  nor  made 
declaration  of  his  intention  to  do  so.  Buffett  f.  Troy,  etc.,  R. 
40  N.  Y.  168;  fiis^ell  r.  Michigan,  etc.,  R.  Co..  23  K.  V.  258. 
3.    Upon  Station  Grotmds. 

It  has  been  held  that  one  is  entitled  to  the  care  and  protec 
due  a  passenger  while  he  is  upon  the  carrier's  station  grounds 
the  purpose  of  taking  a  train  which  should  depart  for  his  propi 
destination  within  a  reasonable  time.  Chicago,  etc.,  R.  Co.  z:  Wai 
18  R,  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  K.  S..  596,  217  III.  COS 
N'.  E.  530;  Moses  z:  Louisville,  etc.,  R.  Co.,  39  La.  649,  2  So. 
Philadelphia,  etc.  R,  Co.  v.  Crawford  (Md.).  38  R.  R.  R.  14,  61 
&  Eng.  R.  Cas..  N.  S..  14,  77  .A.tl.  378;  Powell  )■.  Philadelphia, 
R.  Co.  (Pa.>,  -ia  R.  R.  R,  r.36.  53  Am.  &  Eng.  R.  Cas,,  N'.  S.. 
70  Atl-  268. 

3.    At  Station  to  Purchase  Ticket. 

One  is  entitled  to  the  protection  and  care  due  a  passenger  u 
he  is  on  the  carrier's  premises  with  the  intention  to  purcbas 
ticket  and   take  passage  on  a  train  or  other  vehicle  of  the  cai 


reasonable   time. 


which   should  depart 
authorities  in  tfiis  section 

In    Hansley   v.   Jamesvil 
528,  it  was  held  that  the 
senger    comes    upon    the 
conveyance,  with  the  purpose  of  purchasing  a  ticket  w 
able  time,  or  after  having  purchased  a  ticket. 

Directed  by  Ticket  Agent  to   Pay   Fare   on  Train.- 
Minneapolis,  etc.,   R.  Co.,  94   Iowa,  296,  63   N.   W.  751, 


the    follov 


R,  Co.,  115  N.  Car.  602.  20  S 
of  carriage  begins. when  the 
premises,    or    upon    its    mean; 


Ramn 
3  held 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  X  S 

Note 
wh«ii  one  enters  a  ticket  office  and  lays  his  money  on  the  < 
and  \s  told  by  the  ticket  agent  to  pay  his  fare  on   the  train,  his 
relaiion  to  the  railroad  company  is  that  of  a  passenger. 

Person  in  Ticket  Office  Refused  Ticket. — A  person  in  a  railroad 
ticket  office,  for   the  purpose  of  buying  a   ticket,  is  entitled  to  be 
protected  as  a  passenger,  though    the  agent  refuses  to   sell   him   a 
lickei,    Norfolk,  etc..  R.  Co.  x:  Galliher,  89  Va.  639,  16  S.  W.  935. 
4.  At  Station  at  Proper  Time  before  Departure  of  Train. 

The  relation  may  be  created  by  going  to  the  station,  or  other 
place  provided  for  the  reception  of  passengers,  with  the  intention  to 
lake  passage  on  a  train  which  is  scheduled  to  depart  within  a  rea- 
sonable time. 

United  States.— Grimes  v.  Pennsylvania  Co.  (O.  C.  C).  36  Fed.  72. 

Indiana.— Pere  Marquette  R.  Co.  f.  Strange,  30  R.  R.  R.  66,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  86,  171  Ind.  160,  84  N.  E.  819. 

Iowa.— .A.llender  v.  Chicago,  eic.,,R.  Co..  37  Iowa,  264,  8  Am,  Ry. 
Rep.  115;  Dieckmann  i:  Chicago,  etc,  R.  Co.  (Iowa.),  33  R.  R.  R. 
346,  ij  Am.  &  Eng.  R.  Cas..  K.  S.,  346,  131  K.  W.  676. 

Einias.- Atchison,  etc.,  R.  Co.  i'.  Holloway,  17  R.  R,  R.  6iB,  40 
Am.  k  Eng.  R.  Cas.,  K.  S-,  648,  71  Kan,  i,  60  Pac.  31, 

Uaiyland.- Philadelphia,  etc.,  R.  Co.  v.  Green  (Md.),  34  R,  R.  R. 
4H,  ST  Am.  &  Eng,  R,  Cas.,  N.  S.,  414,  71  Atl.  986. 

MMMchUBetts.— Warren  t:   Fitchburg  R.  Co.,  8  Allen  (Mass.),  287. 

Uitdssippi.— Metcalf  v.  Yazoo,  etc,  R.  Co.  (Miss.),  36  R.  R.  R. 
'ii,  !9  .^m.  &   Eng.  R.  Cas,,   N,  S.,  743,  53  So.  355. 

Hisiouii. — Albin  v.  Chicago,  etc.,   R    Co.,  103  Mo,  App,  308. 

Nrtiaska.- Fremont,  etc.,  R.  Co.  z:  Hagblad  (Neb.),  15  R.  R.  R. 
!!6,  38  .^m.  &   Eng.  R.  CaS-  N.  S..  236,  101   N.  W.  1033. 

New  Jersey.— Exton  f.  Central  R.  Co.,  62  N.  J.  L.  7.  42  Atl.  486, 

New  York.- Gordon  i:  Grand  St..  etc..  R.  Co..  40  Barb.  (N.  Y.), 
MS. 

Or^on.- Radley  v.  Columbia  R.  Co.,  44  Ore.  332,  75  Pac.  213. 

Pcnns^vania. — Keifner  v.  Pittsburgh,  etc..  R.  Co.  (Pa,),  33  R,  R. 
R.  330,  55  Am.  &  Eng.  R.  Cas..  K.  S.,  220,  72  Atl.  353. 

South  Carolina.— Mitchell  r.  Augusta,  etc.,  R.  Co.  (S.  Car.),  39  R. 
^-  R.  iS4.  63  .'\m.  &   Eng.  R.  Cas.,   K.  S.,   154,  69  S,   E.  664, 

TeiM.- G.,  C,  &  S-  P..  R.  Co.  v.  McGown.  65  Tex.  640;  Houston, 
«c,.  R.  Co.  1-.  Phillio,  96  Tex.  IB,  G9  S.  W.  994;  St.  Louis,  etc.,  R. 
Co.  r.  Franklin  (Tex.  Civ.  App.).  44  S.  W.  701;  Texas,  etc.,  R.  Co. 
r.  Jones  (Tex.  Civ.  App.).  39  S.  .W.  124.  135. 

>n  Phillips  V.  Southern  R.  Co.,  124  N.  Car.  133,  33  S.  E.  388,  it  is 
•"till  that  it  is  the  coming  to  the  station  within  a  reasonable  time, 
«iih  the  intention  to  take  the  next  train,  and  not  the  purchase  of  a 
''ckei,  that  creates  the  relation  of  passenger  and  carrier. 

Where  a  person  enters  a  railroad  station  and  purchases  a  ticket, 
intending  to  take  a  passenger  train  soon  to  arrive,  he  acquires  the 
smus  of  a  passenger.  Atchison,  etc.,  R.  Co.  v.  Holloway,  17  R.  R.  R. 
«9,  w  Am,  &  Eng,  R.  Cas.,  K.  S..  648,  71  Kan.  i,  80  Pac.  31, 
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In  Waiting  Room. — Being  within  the  waiting  room  of  the   carri 

depot,  waiting  to  take  its  cars,  is  as  effectual  to  make  a  perso 
passenger  as  if  he  were  within  one  of  its  cars.  Gordon  v.  Grand 
etc.,  R.  Co.,  40  Barb.  (N.  Y.).  546. 

After  Place  for  Reception  of  Passengers  Is  Open. — A  passenger 
sumes  such  relation  when,  intending  to  take  passage,  he  enter 
place  provided  for  the  reception  of  passengers,  as  a  depot,  wail 
room,  or  the  like,  at  a  time  when  such  place  is  open  for  the  recep' 
of  persons  intending  to  take  passage  on  the  train  or  cars  of 
carrier.  Mitchell  z:  Augusta,  etc.,  R,  Co,  (S.  Car.),  39  R.  R. 
154,   62  Am.   &   Eng.    R.  Cas..   N.   S..   154,  C9   S.   E.   664. 

Where  a  railroad  has  opened  its  waiting  room  in  a  depot  for 
reception  of  passengers,  and  a  person,  intending  to  take  passage 
a  train  shortly  to  arrive,  resorts  to  the  depot  for  that  purpose, 
relation  of  carrier  and  passenger  arises  as  a  matter  of  law.  Met< 
;-.  Vazoo.  etc-,  R.  Co.  (Miss.),  36  R.  R.  R.  743,  59  Am.  &  Eng.  R.  C 
X.  S.,  743.  52  So,  355. 

Depot  Opened  and  Lighted  by  Other  than  Carrier's  Agent.— W'h 

a  passenger  on  going  to  the  depot  finds  it  locked,  she  is  not  a  ti 
passer  where  she  enters  the  room,  when  it  is  opened  and  ligh 
by  one  not  an  agent  ot  the  company.  Chicago,  etc.,  R.  Co.  r.  Wall 
IB  R.  R,  R.  596.  41  Am,  &  Eng.  R.  Cas.,  N,  S„  596,  217  111,  605. 
N,  E,  520, 

In  Situation  to  Avail  Himself  of  Facilities  for  Transportatior 
The  relation  of  carrier  and  passenger  commences  where  a  per; 
with  a  Kood  faith  intention  of  taking  passage,  with  the  consent 
the  carrier,  express  or  implied,  assumes  a  situation  to  avail  himi 
of  ihc  facilities  for  transportation  which  the  carrier  offers.  P 
Marquette  R,  Co,  v.  Strange.  30  R,  R.  R,  66,  53  Aiti,  &  Eng.  R.  C: 
N.  S,.  66,   171    Ind,   160,  84   X,    E,  819. 

Using  Empty  Car  as  Waiting  Room  by  Direction  of  Ticket  Agen 
Jumping  from  Moving  Car. — While  a  lady  passenger  was  wait: 
with  two  others  in  the  waiting  room  of  a  depot,  some  persons  ca 
in  to  clean  the  room.  The  three  ladies  asked  the  ticket  agent 
leave  to  sit  in  his  office  while  the  room  was  being  cleaned,  wh 
was  refused,  as  his  office  was  to  be  cleaned  also.  They  then  asl 
the  ticket  agent  for  leave  to  sit  on  the  station  platform,  but  I 
request  was  also  refused,  as  against  the  rules  of  the  company,  1 
agent  then  told  thern  they  might  go  into  some  empty  cars  stand 
beside  the  platform,  which  they  did.  They  had  not  been  there  Ic 
when,  without  notice,  the  cars  were  suddenly  and  without  sig 
moved  out  of  the  station.  The  occupants  hurriedly  passed  to  the  i 
of  the  car  and  jumped  from  it.  and  the  plaintiff  was  injured.  Tli 
was  no  employee  of  the  railroad  on  the  cars,  and  the  cars  were  s 
abreast  the  station  platform  when  plaintiff  jumped.  It  was  held  I 
plaintiff  was  a  passenger  while  in  the  car.  Shannon  v.  Boston,  e 
R,  Co.,  78  Me.  52.  2  Atl,  678.  33  Am,  &  Eng.  R,  Cas.  511. 
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Failure  of  Gateman  to  Notify  ^ck  Man  of  Arrival  of  Trains 
Ejected  Because  of  Hia  Condition— Killed  by  Train.— In  Wells  v. 
Xtw  York  Cent.,  etc.,  R.  Co.,  35  N.  Y,  .\pp.  Div.  365,  49  X.  Y.  S.  SIO. 
It  appeared  that  a  gatecnan  at  a  railroad  station,  who  was  aware  that 
1  pttson  waiting  in  the  station  to  take  a  train,  for  which  he  had 
purchased  a  ticket,  was  ill  and  unable  to  take  care  of  himself,  forgot 
in  comply  with  a  request  made  by  such  person  and  failed  to  notify 
him  of  the  arrival  of  his  train,  and  thereafter  directed  a  police 
officer  to  eject  him  from  the  station,  stating  that  "he  was  not  in  a 
condition  of  mind  to  go  on  any  train,"  and  the  police  did  eject  him. 
and  the  sick  man,  while  wondering  about  the  tracks  near  the  station, 
lis  ran  over  by  a  train  and  killed.  It  was  held  that  deceased  had 
become  a  passenger  to  whom  the  carrier  owed  an  active  duty  to  care 
for  his  safety. 

Retnroing  to  Station  after  Attempting  to  Enter  Vestibulcd  Train- 
Struck  by  Another  Train. — An  intending  passenger  walked  from  the 
plilform  of  a  railroad  station  across  one  track  for  the  purpose  o' 
taking  a  train  of  a  company,  which  used  the  station  jointly  with  de- 
iendant,  then  standing  upon  the  second  track  and  about  to  start. 
Ht  attempted  to  enter  on  the  side  next  the  station,  as  was  customary 
IS  the  train  started,  but  the  cars  were  vestibuled  and  the  door  on 
iKat  side  closed,  and  being  unable  to  enter  he  turned  to  go  back 
to  the  station  to  wait  for  another  train,  when  he  was  struck  and 
killed  by  a  train  of  defendant  on  the  intervening  track.  It  was  held 
that  he  was  a  passenger  with  all  the  rights  of  one  on  the  station 
grounds,  Chicago,  etc..  Ry,  Co,  v.  Stepp  (C.  C.  A.),  32  R.  R.  R.  307, 
3i  Am.  &  Eng.  R.  Cas.,  N.  S.,  307,  164  Fed.  785. 

Intention  to  I.eave  Waiting  Room  after  Deponting  SatcheL — Where 
t  person  intending  to  take  passage  on  a  train  went  to  the  depot 
fifteen  minutes  before  the  arrival  of  the  train  to  deposit  in  the 
waiting  room  his  satchel,  his  resort  to  the  depot  was  for  a  lawful 
purpose  and  in  furtherance  of  his  intention  to  become  a  passenger, 
and  the  relation  of  carrier  and  passenger  was  created,  though  he 
intended  to  leave  the  depot  to  see  a  person  on  business.  Metcalf  v. 
Yaioo,  etc.,  R.  Co.  (Miss.),  36  R.  R.  R.  743,  S9  Am.  &  Eng.  R.  Cas., 
S.  S.,  743,  S3  So.  356. 

Injured  While  on  Train.— But  in  Radley  v.  Columbia  R.  Co.,  44  Ore. 
332,  Ts  Pac.  312,  it  is  said  in  the  opinion:  "Nor  did  he  become  a 
passenger  on  the  train  when  he  went  to  the  station  for  that  purpose, 
"here  one  goes  to  a  railroad  station  at  a  reasonable  time  before 
tne  departure  of  a  train,  for  the  purpose  of  traveling  thereon,  he  may 
tie  regarded  as  a  passenger  in  so  far  as  it  may  relate  to  an  injury 
(eccived  through  the  negligence  or  carelessness  of  the  company 
*hi!e  in  or  about  the  station  or  attempting  to  board  the  train. 
Allender  v.  Chicago,  etc,   R.  Co.,   37   Iowa  284.  8  Am,   Ry.   Rep.   115; 

Grimes  v.  Pennsylvania  Co.  (O.  C.  C),  36  Fed.  78;  Warren  v.  Fitch- 

Iwrg  R,  Co.,  8  Allen  (Mass.),  837;  Exton  v.  Centra!  R.  Co,.  63  N,  J, 

L,  J,  42  Atl.  486.     The   plaintiff,  however,  was  not   injured   at   the 
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station,  but  while  riding  on  the  train  eight  or  ten  miles  distant  tl 
from:  and  the  duty  of  the  company  to  him  must  be  determine' 
the  relation  he  bore  to  it  on  the  train,  and  not  while  he  was  ai 

Person  Waiting  in  Station  for  Strc«t  Car  after  Missing  Her  T 
^And  a  person  who  enters  a  steam  railroad  station  intending  to 
a  certain  train,  and  finding-  it  gone,  waits  in  the  station  foj  a  s 
car,  is  not  a  passenger;  and  the  railroad  company  is  not  undei 
duty  as  to  him  of  keeping  its  station  premises  safely  lighted,  h 
lein  t:  Boston,  etc.,  R.  Co.,  147  Mass.  136.  16  N,  E.  698,  33  Ar 
Eng.  R.  Cas.,  ,500. 

5.    At  Station  Too   Soon. 

The  fact  that  a  person  is  at  a  railroad  station  an  unreason 
long  time  before  the  scheduled  departure  of  the  train  he  intend 
take  passage  on  may  prevent  him  from  being  entitled  to  hold 
railroad  company  responsible  as  a  carrier  of  passengers  for  injt 
sustained   by  him   while  waiting  for  such   train. 

United  Statea.— Grimes  v.  Pennsylvania  Co.  (O.  C.  C),  36  Fed 

Iowa.— Allender  v.  Chicago,  etc.,  R.  Co..  37  Iowa  264.  9  Am. 
Rep.  115;  Dieckmann  v.  Chicago,  etc.,  R.  Co.  (Iowa),  32  R.  R 
346,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  346,  121  N.  W.  6T6. 

MasBachusettB. — Warren  v.  Fitchburg  R.  Co.,  8  Allen  (Mass.). 

Nebraska.— Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  IS  R.  R 
236.  :i8  Am.  &  Eng.  R,  Cas-,  N.  S.,  326,  101  N.  VV.  1033. 

New  Jersey.— Exton  v'.  Central  R.  Co.,  62  N.  J.  L.  7,  42  All.  488, 

North  Carolina.- Phillips  v.  Southern  R,  Co..  124  N.  Car.  123 
S.   E.  388, 

Oregon,— Radley  f.  Columbia  R.  Co..  44  Ore.  332,  73  Pac.  212. 

South  Carolina. — Holcombe  v.  Southern  R.  Co.,  8  R.  R.  R.  481 
.Am.  &  Eng.   R.  Cas.,  N.  S..  482,  44  S.   E,  68,  66  S.  Car.  6. 

Vermont.— Harris  v.  Stevens.  31  Vt,  79. 

Train  Not  Due  for  Hour— Permisaion  to  Write  in  Station  Offi< 
Assaulted  by  Agent. — Where  plaintiff,  who  intended  to  take  a  t 
not  due  for  an  hour  or  so,  and  who  had  purchased  no  ticket,  obta; 
permission  from  the  station  agent  tc  do  some  writing  in  the  o 
of  the  station,  and  while  there  he  and  the  agent  became  involvd 
an  altercation  over  a  private  matter,  in  which  the  agent  committc 
assault  on  plaintiff,  the  railroad  company  was  not  liable,  the  rela 
of  passenger  and  carrier  not  existing.  Andrews  ?■.  Yazoo,  etc., 
Co.  (Miss.),  16  R.  R.  R.  587,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  587 
So.  773. 

Ten  Hours  before  Arrival  of  Train — Consent  of  Station  Aget 
But  in  St.  Louis,  etc..  R.  Co.  v.  Griffith,  13  Tex.  Civ.  App.  631,  3 
W.  "41.  it  appeared  that  plaintiff,  traveling  alone  with  her  baby, 
transferred  (o  a  station  of  defendant's  railroad,  over  which  she 
a  valid  ticket,  purchased  from  a  connecting  line,  and  which  incli; 
her  transfer  from  one  road  to  the  other.     The  station  was  kept  c 
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Note 
it  all  limes,  both  day  and  night,  for  the  use  ot  passengers,  and  plain- 
lifi  remained  there  to  await  her  train,  which  would  not  arrive  for  10 
hour^.  with  the  assent  of  defendant's  agent.     It  was  held  that  she 
was  a  passenger  of  defendant  while  so  waiting  for  the  train. 
6.    Approaching  Train  to  Board. 

Of  course,  "one  is  entitled  to  the  care  and  protection  due  a  pas- 
•iBgtT  while  approaching  a  train  by  the  proper  route,  with  tbe  in- 
-eniian  of  taking  passage  thereon,  if  he  has  a  ticket  conferring  upon 
him  the  right  to  transportation  upon  such  train. 

niinoii.— Chicago,  etc.,  R.  Co.  v.  Chancellor,  60  111.  App.  535;  Illi- 
w<.  Cent.  R.  Co.  z>.  Treat,  179  III.  576,  54  N.  E.  290,  75  111.  App.  326. 

Indiana.— Pere  Marquette  R.  Co.  v.  Strange,  30  R.  R,  R.  66,  53  Am. 
i  Eng.  R.  Cas..  N.  S..  66,  171  Ind.  160,  81  N.  E.  819. 

lUryland.— Baltimore,  etc..  R.  Co.  v.  Mahone,  63  Md.  135. 

HtMachnsetts.— Warren  v.  Fitchburg  R.  Co.,  8  Allen  (Mass.),  S2T; 
Voang  f.  New  York,  etc.,  R.  Co.,  171  Mass.  33,  50  N.  E.  45S. 

New  Jeney.— Exton  v.  Central  R.  Co.,  63  N.  J.  L.  7,  42  Atl.  486, 

New  York.— North rup  v.  Railway  Passenger,  etc.,  Co.,  43  N.  Y. 
S16:  Redner  r.  Lehigh,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  58  N.  Y.  St. 
Rtp.  230. 

NwA  Carolina.— Pincus  v.  Atlantic,  etc..  R.  Co.,  24  R.  R.  R.  112, 
«  .\m.  &  Eng.  R.  Cas..  N.  S..  112,  140  N.  Car.  450.  53  S.  E.  397;  Sea- 
Hell  i:  Carolina  Cent.  R.  Co..  132  N.  Car.  856,  870.  44  S.  E.  610. 

Going  from  Ticket  Office  to  Train,— A  purchaser  of  a  ticket  with 
!li(  intent  to  ride  thereupon  is  to  be  considered  a  passenger  while 
TORg  From  the  ticket  office  to  take  his  seat  in  the_  cars,  and  is  en-- 
inltd  to  the  rights  of  a  passenger  from  the  time  of  the  purchase  of 
'i>f  ticket.    Warren  v.  Fitchburg  R,  Co..  8  Allen  (Mass.)  227. 

Killed  While  Walking  Across  Tracks— Train  Waiting  for  Passen- 
gers.—A  person  was  killed  while  v/atking  across  one  of  the  railroad 
iraclrs  at  a  station  under  circumstances  which  warranted  a  jury  in 
"inding  that  she  was  about  to  take  passage  upon  a  train  waiting  for 
tht  reception  of  passengers.  It  was  held  that  such  person  was  justi- 
Sibly  found  to  be  a  passenger  for  whose  safety  the  railroad  was 
■  •■■iTid  to  exercise  the  highest  degree  of  diligence.  Chicago,  etc.,  R, 
Co.  V.  Chancellor,  60  111.  App.  525. 

Through  Tnm-Stile  Where  Ticket  Is  Deposited.— One  who  has  pur- 
diised  a  ticket,  passed  through  a  turn-stile  where  the  ticket  is  de- 
posited, entered  a  platform  provided  exclusively  for  passengers  and 
is  about  to  enter  the  train,  is  a  passenger.     Illinois  Cent.  R.  Co.  v. 

Treat,  179  111.  576,  54  N.  E.  290. 

On  Platform  of  Warehouse  after  Checking  Trunks. — One  having  a 
miltage  book  good  on  a  railroad  and  undertaking  to  board  a.  train 
liv  passing  along  the  platform  of  a  freight  warehouse,  where  he  had 
^tn  to  check  his  trunks  by  the  invitation  of  the  railroad,  was  a  pas- 
senger. Pincus  I'.  Atlantic,  etc.,  R.  Co.,  34  R.  R.  R.  112,  47  Am.  & 
Eng.  R.  Cas.,  N.  S..  112,  140  N.  Car.  450,  53  S.  E.  297, 

While  Walking  upon.  Connecting  Steamboat. — A  person  who  is  in- 
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jured  while  walking  from  a  connecting  steamboat  to  a  railroad  I 
customary  route,  is  injured  while  traveling  by  public  conve 
within  the  meaning  of  a  policy  which  insures  against  personal 
ries  when  caused  by  any  accident  while  traveling  "by  any  put 
private  conveyance  provided  for  the  transportation  of  passer 
Northrup  v.  Railway  Passenger,  etc..  Co.,  43  N.  Y.  51G. 

Leaving  Wrong  Train,  Not  at  Station  to  Board  Train  P<Mntc 
by  Conductor. — But  in  Finnegan  v.  Chicago,  etc,  R.  Co.,  48  Min 
51  N.  W.  123,  it  appeared  that  plaintiff  having  entered  the  wronf 
as  a  passenger,  the  conductor  stopped  the  train,  not  at  a  stati 
order  that  the  passenger  might  get  off  and  walk  along  the  tr; 
a  train  pointed  out  by  the  conductor,  which  would  carry  him 
destination.  Il  was  held  that  the  conduct  of  the  passenger  in 
ing  himself  of  this  opportunity  being  voluntary,  he  ceased  to 
passenger  after  leaving  the  first  train. 

7.  Taking  Wrong  Route  from  Depot  to  T^^n. 

One  forfeits  his  fights  a.s  a  passenger  while  going  from  the 
to  his  train  by  a  route  which  he  knows,  or  should  know,  is  n 
tended  to  be  used  for  such  purpose,  instead  of  by  the  proper 
which  is  available  at  the  time.  Boden  v.  Boston  Elev.  R.  Co.  (i 
36  R.  R.  R.  740,  S9  Am.  &  Eng.  R.  Cas.,  N.  S..  740,  61  N.  E 
Comly  V.  Pennsylvania  R.  Co.  (Pa.),  12  Atl.  496;  Gregg  v.  Noi 
Pae.  R.  Co.  (Wash.).  28  R.  R.  R.  519,  51  Am.  &  Eng.  R.  Cas., 

519.   94    Pac.    911. 

Selecting  Unfamiliar  Route,  Instead  of  Platform. — Where  a  p: 
ger.  in  order  to  take  a  train,  knowingly  disregards  the  provision: 
for  his  convenience  and  safety,  and  instead  of  using  the  plai 
chooses  a  route  with  which  he  is  not  familiar,  and  which  he  1 
was  not  intended  for  his  use,  he  becomes  a  trespasser,  or  at  n 
mere  licensee.  Boden  v.  Boston  Elev.  R.  Co.  (Mass.),  36  R. 
740,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  740.  91  N.  E.  879. 

Struck  bjr  Train  after  Climbing  Embankment  to  Reach  Statio 
appeared  that  deceased,  in  order  to  reach  the  station  to  take  a 
went  across  a  vacant  lot.  crawled  under  a  wire  fence,  crossed  a 
and  climbed  an  embankment,  to  reach  the  station  platform;  anc 
as  he  stepped  upon  the  track  at  the  top  of  the  embankment,  h 
struck  by  a  train.  It  was  held  that  he  was  a  trespasser.  Cor 
Pennsylvania  R.  Co.   (Pa.).  12  Atl.  496. 

Crossing  Side  Track,  without  Ticket,  to  I^ke  Train  on  Main 
— Switch  Left  Open.— In  Indiana  Cent.  R.  Co.  v.  Hudelson,  i; 
335,  where  it  appeared  that  while  pbintiff.  without  having  proci 
ticket,  was  crossing  the  side  track  of  a  railroad  to  get  upon  a  p; 
ger  train  at  its  usual  place  of  stopping  on  the  main  track,  hi 
run  over  by  a  train  which  was  thrown  in  upon  the  side  track,  th 
the  negligence  of  the  defendant  railroad's  employees  in  lea\ 
switch  open,  it  was  held  that  plaintiff  was  not  a  passenger;  3n( 
his  right  to  cross  the  side  track  was  only  the  right  that  persons 
to  cross  a  railroad  upon  a  public  street  or  highway. 
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S.  After  Sigiuling  Street  Car. 

On«  who  signals  a  street  car  with  the  intention  of  taking  passage 
upon  it,  becomes  a  passenger  as  soon  as  his  signal  ts  recognized  and 
responded  to  by  those  In  control  of  the  car. 

MaiMchnaett*.— Carter  r.  Boston,  etc.,  K.  Co.  (Mass.),  35  R.  R.  R. 
f:9:.  S8  Am.  i  Eng.  R.  Cas.,  N.  S.,  697,  91  N.  E.  142. 

lliiine«ot3u— Gaflfney  v.  St.  Paul  R.  Co.,  61  Minn.  459;  Smith  v.  St. 
Paal  City  R.  Co.,  32  Minn.  1,  18  N.  W.  887,  16  Am.  &  Eng.  R.  Cas., 
•IIO,  SO  Am.    Rep.  SSO. 

MiwourL— O'Mara  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  302. 

Ohio.— Carney  f.  Cincinnati  St.  R.  Co.,  3  Ohio  Dec.  587. 

Wi»c<wi«n.— Karr  v.  Milwaukee,  ttc.  Co.,  35  R.  R.  R.  623,  48  Am. 
4  Eng.  R.  Cas.,  N,  S.,  623,  132  Wis.  662.  113  N,  W.  63. 

England.— Brien  v.  Bennett,  8  C.  &  P.  (Eng.),  724. 

Car  Stopped — Injured  While  Attempting  to  Board. — If  a  person  has 
bailed  a  street  car  or  omnibus,  and  it  has  stopped  for  the  purpose  of 
(nibling  him  to  enter,  the  stopping  implies  a  consent  to  accept  such 
persDH  as  a  passenger,  and  the  carrier  is  liable  for  injuries  to  him 
while  he  is  attempting  to  board  the  vehicle.  Smith  v.  St.  Paul  City 
R.  Co.,  32  Minn.  1,  IS  N.  W.  837,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  310, 
'■*•  Xm.  Rep.  550;   Brien  v.   Bennett.  8   C.   &  P.   (Eng.),  724. 

Intemrban  Car. — One  who  in  good  faith  signals  in  the  recognized 
TT.anner  an  intemrban  car,  with  a  view  to  board  it,  which  signal  is 
responded  to  by  the  motorman  by  whistling  or  setting  his  brake,  is 
» passenger.    Karr  v.  Milwaukee,  etc.,  Co.,  35  R.  R.  R.  623,  48  Am.  & 

Enit.  R,  Cas.,  N.  S..  623,  132  Wis.  663,  113  N.  W.  63. 

Car  Door  Only  Partially  Open.— Where  a  street  car  had  come  to  a 
lull  stop  in  response  to  plaintiff's  signal,  it  was  not  necessary,  to 
"institute  the  carrier's  consent  to  plaintiff  becoming  a  passenger,  that 
iht  car  door  should  be  entirely  open  to  permit  him  to  enter.  Carter 
~  Boston,  etc..  R.  Co.  (Mass.),  35  R.  R.  R.  897.  58  Am.  &  Eng.  R. 
Ca5..  .\.  S..  697.  91  N.  E.  142. 

^yncal  Contact  with  Car  Not  Essential — It  is  not  necessary  that 
'Tit  should  have  come  in  physical  contact  with  a  street  railway  car 
'"constitute  him  a  passenger  and  entitle  him  to  the  care  due  to  that 
ftliiion.  Haselton  v.  Portsmouth,  etc.,  R„  71  N.  H.  589,  6  R.  R.  R. 
""i-  89  Am.  &  Eng.  R.  Cas..  N.  S.,  705,  53  Atl.  1016. 

Car  Brou^t  to  Slow  Movement. — It  is  not  essential  to  the  status 
'jf  1  passenger  that  the  person  be  on  the  car,  and  if  the  car  is  slopped 
fr  brought  to  a  slow  movement  in  obedience  to  a  signal  of  a  by- 
stander that  such  person  wishes  to  take  passage,  this  conduct  is  an 
inriiation  to  him  to  board  the  car;  and  when  he  starts  to  do  so  he 
^<comes  a  passenger.    O'Mara  v.  St.  Louis  Trans.  Co.,  102  Mo.  App. 

Rationale  of  Rule.— In  Smith  v.  St.  Paul  City  R.  Co..  32  Minn.  i.. 
1' N".  W.  827,  16  Am.  &  Eng.  R.  Cas.  310.  it  is  said  in  the  opinion: 
"The  rule  is  not  inflexible  that  to  entitle  a  person  to  such  protection 
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(that  due  a  passenger)  he  must  be  actually  within  the  vehicle  oi 
some  portion  of  it.  Otherwise  he  might  in  good  faith  and  in  the  e: 
of  due  care,  place  himself  in  a  position  of  peril  while  in  the 
taking  passage,  upon  the  consent  and  invitation  of  the  carrie 
the  latter  be  bound  to  the  exerciss  of  ordinary  care  only.  Bi 
Bennett,  B  C.  B,  &  P.  (Eng.),  734;  .Alknder  v.  Chicago,  etc..  I 
37  Iowa,  264,  8  Am.  Ry.  Rep.  115;  Gordon  v.  Grand  St.  & 
Co.,  40  Barb.  (N.  Y.),  546;  Commonwealth  v.  Boston,  etc.  R.  ( 


I,  37  Am,  Rep.  382;  Thomp 
.  §  556;  Shearman  &  Red 


xington  R.  Co.  v. 
;.  Cas..  N.  S.,  63 
no  duty  whatev 
til  she  has  beco 


.  &  Eng.  R.  Cas.  459,  129  Mass. 
Carriers.  §  43;  Hutchinson's  Carr 
Negligence,  §  262." 

Not  before  Attempt  to  Board.— 
ring  (Ky.),  25   R.   R.   R.  635.  48  Am.   &   Eng. 
S.  W,  558,  it  is  held  that  a  street  railway  ow 
3  person  intending  to  become  a  passenger, 
passenger   by   either   getting   on,    or   attempting   to   get    on,   thi 
after  it  has  stopped  for  the  purpose  of  permitting  her  to  board 

Not  before  Car  Is  Reached— Defects  in  Car.— And  in  Duchen 
Boston  Elev.  R.  Co..  186  Mass.  353,  13  R.  R.  R.  679,  36  Am.  & 
R.  Cas.,  N.  S.,  679.  71  N.  E.  780,  it  is  held  that  a  pedestrian  o: 
highway,  who,  for  the  purpose  of  boarding  it,  is  approaching  a'  i 
car  stopped  to  receive  him  as  a  passenger,  is  not.  before  he  act 
reaches  the  car,  entitled  to  the  rights  of  a  passenger,  even  .■;. 
as  concerns  defects  in  the  car,  in  respect  of  the  extraordinar; 
gree  of  care  due  passengers  from  common  carriers,  and  the 
road  owes  him  no  duty  other  than  that  it  owes  to  any  perso 
the  highway. 

Cannot  Assume  That  Car  Will  Stop  at  Any  Particular  Pwr 
Curve, — And  one  who  signals  3  street  car  which  is  about  to  r 
a  curve  has  no  right  to  assume  that  the  car  will  stop  at  any 
ticular  point  on  the  curve;  and  until  he  is  given  to  understan 
some  act  of  the  motorman  or  conductor  that  he  can  safely  att 
to  board  the  ear,  or  until  the  conditions  are  such  that  he  ca 
so.  the  company  is  under  no  legal  duty  to  him.  Garvey  »■.  R 
Island  Co.  (R.  I.).  15  R.  R,  R.  30.  38  Am.  &  Eng.  R.  Cas.,  X.  S 
5S  .\tl.  456. 

9.  One  with  Street  Car  Transfer  Approaching  Transfer  Car. 

And  one  who  has  been  given  a  transfer  by  the  conductor  o 
car  he  has  just  left  is  a  passenger  while  he  is  properly  approat 
the  transfer  car  with  intent  to  board  it.  Colorado  Springs,  etc 
Co.  V.  Petit,  Ul  R.  R.  R.  133,  44  Am.  &  Eng.  R.  Cas..  N.  S..  13 
Colo.  326,  86  Pac.  121;  Chicago  City  R.  Co.  7',  Carroll,  11  R.  I 
35,  34  Am.  &  Eng.  R,  Cas..  N.  S..  35.  206  III.  318,  88  N.  E. 
Walger  v.  Jersey  City,  etc.,  R.  Co.,  71  N,  J.  L.  356,  14  R,  R.  R. 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  226.  59  Atl.  14;  Keator  %:  Sera 
Tract.  Co..  191  Pa.  St.  102,  43  Atl.  86. 

Five  Feet  of  Transfer  Car— Struck  by  Piece  of  Trolley  Pole, 
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ktitor  r.  Scranton  Tract.  Co..  191  Pa.  St.  103,  43  Atl.  66,  it  is  held 
ihai  where  a  person  is  given  a  transfer  ticket  from  one  electric  car 
10  another  which  is  a  block  distant,  to  enable  him  to  reach  the  des- 
linition  for  which  he  has  paid  fare  and,  while  in  the  cartway  ap- 
proaching the  second  car,  he  is  struck  within  five  feet  of  the  car  by 
)  piece  of  the  trolley  pole  which  broke  while  the  conductor  was 
turning  it  from  one  end  of  the  car  to  the  other,  such  person  is  a 
passenger. 

10.    Before  Entering  V^cle. 
Of  course,  one  may  be  a  passenger  before  he  enters  the  carrier's 
^thide. 
Delawwe,— McFeat  v.  Philadelphia,  etc.,    R.  Co.   (Del.),  30   R.   R. 

K.  3S4.  53  Am.   &  Eng.  R.  Cas.,  N.  S.,  354,  69  Atl.  744. 

Kentocky.— Illinois  Cent.  R.  Co,  v.  Proctor.  18  R.  R.  R.  531,  41 
-\m.  &  Eng.  R.  Cas.,  N.  S.,  531,  133  Ky.  92,  89  S.   W.  714. 

Hinnesota.— GaSney  v.  St.  Paul   R.  Co.,  61   Minn.  459. 

MissourL—.Albin  t:  Chicago,  etc.,  H.  Co.,  103  Mo.  App.  308;  O'Mara 
r  St.  Louis  Transit  Co,,  102  Mo.  App.  202. 

North  Carolina.— Pincus  v.  Atlantic,  etc..  R.  Co..  24  R.  R.  R.  112, 
4:  Am.  &  Eng.  R.  Cas.,  N.  S.,  lia.  140  N.  Car,  450,  53  S.  E.  297. 

Viriinia.— Norfolk,  etc.,  R.  Co.  v.  Galliher,  89  Va.  639.  16  S,  E.  935, 

Caoier  Reasoiiably  Notified  by  Conduct  of  Injured  Person. — If 
there  is  a  bona  fide  intention  by  the  one  injured  at  the  time  of  the 
accident,  to  board  defendant's  train,  and  if  defendant  had  knowledge 
>>t  that  fact  or  if  the  acts  and  conduct  of  the  injured  parly  and  the 
••ihti  circumstances  were  such  as  to  reasonably  notify  defendant 
that  he  intended  to  board  the  train,  he  is  entitled  to  such  care  and 
protection  from  defendant  as  is  required  where  the  relation  of  pas- 
senger and  carrier  exists.  McFeat  v.  Philadelphia,  etc.,  R.  Co..  30 
R.  R.  R.  254,  53  Am,  &  Eng.  R.  Cas.,  N.  S..  254.  69  Atl.  744. 

Walking  on  Side  Track— Train  on  Main  Track. — One  walking  on 
ih«  side  track  of  a  railroad  from  the  depot  to  a  train  on  the  main 
Tick  in  order  to  take  passage  on  such  train  was  a  passenger,  and 
101  a  trespasser.  Illinois  Cent.  R.  Co.  v.  Proctor,  18  R.  R,  R.  531. 
ti  .Am-  &  Eng.  R.  Cas,,  I^.  S.,  531,  122  Ky.  93,  89  S.  W.  714. 

After  SoUciting  Services  of  Hackman.— In  Atlantic  v.  Brown,  71 
^■-  J.  L  81,  58  Atl.  110,  it  is  held  that  one  who  solicits  the  services 
of  a  licensed  hackman  is  a  passenger,  within  the  meaning  of  a  city 
'Ordinance  declaring  that  "it  shall  be  unlawful  for  the  driver  of  any 
omDibus,  etc..  to  refuse  to  convey  any  passenger  from  any  one 
point  to  any  other  point  in  Atlantic  City,  etc." 

Injured  While  Boarding  Train — Plaintiff's  Burden  of  Proof. — But 
in  an  action  for  injuries  alleged  to  have  been  sustained  by  plaintifit 
"litle  be  was  boarding  one  of  defendant's  cars  as  a  passenger,  while 
ihe  car  was  standing  at  a  regular  stopping  place  for  the  reception  of 
passengers,  the  burden  was  on  plaintiff  to  prove  that  he  was  a  pas- 
wnger.  Alabama,  etc,  R.  Co.  r.  Bates  (Ala.),  2.1  R.  R,  R.  564.  48 
■W  &  Eng.-  R.  Cas.,  N,  S.,  564. 
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11.  Attempting  to  Board  Train  with  Proper  Ticket. 

A  person  with  a.  proper  ticket  is  a  passenger  while  attemptiti 

board  the  proper  train,  with  the  intention  oE  liking  passage  ther 
Georgia.— Central  R.  &  B,  Co.  v.  Perry,  .^8  Ga.  461,  16  .^m. 

Rep.  12S. 
Kansas.— Atchison,  etc..  R.  Co,  ;'.  Holloway.  17  R.  R.  R.  64t 

Am.  &  Eng.  R,  Cas..  N.  S.,  648,  71  Kan.  1,  80  Pac,  31. 
Massachusetts.- Warren  i'.  Fitchburg  R.  Co..  8  Allen  (Mass.), 
New  Jersey.— Exton  v.  Central  R.  Co.,  62  N.  J.  L.  7,  42  Atl.  41 
New  York.— Wells  i-.   N'ew  York  Cent.,  etc.,  R.  Co.,  25  N.  Y.  . 

Div.   365.   49   N.   Y.   S.   510. 

North  Carolina.— Pincus  v.  Atlantic,  etc.,  R.  Co,,  84  R.  R.  R. 
47  Am.  &  Eng,  R.  Cas..  K.  S.,  112,  140  N.  Car.  450,  53  S.  E. 
Williford  v.  Southern  R,  Co.  (S.  Car.),  35  R.  R.  R.  693,  58  An 
Eng.  R.  Cas.,  N.  S.,  693,  67  S.  E.  302. 

One  who  has  purchased  a  ticket  and   is   standing  on   the  sta 
platform  in  full  view,  awaiting  the  arrival  of  his  train,  is  a  pas 
ger.     Roberts  v.  Atlantic  C.  L.  R.  Co.  (X.  Car.),  40  R.  R.  R.  681 
.-^m.  &  Eng.  R,  Cas.,  N.  S.,  688,  70  S.  E.  1080. 
13.   One  with  Street  Car  Transfer  Attempting  to  Board  Transfer 

A  person  who  has  been  given  a  transfer  by  the  conductor  of 
street  car  he  has  just  left  is  a  passenger  while  attempting.  : 
proper  manner,  to  board  the  transfer  car.  Washington  G.  R.  Ci 
Patterson  (D.  C).  9  App.  Cas,  423;  Kane  v.  Cicero,  etc.,  R.  Co.. 
111.  App.  181;  Clark  r.  Durham  Tract.  Co..  138  N.  Car.  77,  24  K 
R.  165.  47  Am.  &  Eng.  R,  Cas.,  N.  S.,  165,  50  S.  E.  518. 

Transfer  Punched  as  of  Earlier  Hour.— One  who  pays  his  fan 
a  street  car.  and  receives  a  transfer  punched  as  of  an  earlier  1 
than  it  should  be,  and  boards  another  car  within  the  life  of  the  tr 
fer  if  properly  punched,  though  after  it  has  on  its  face  become  ' 
is  a  passenger.  Little  Rock  R..  etc..  Co.  v.  Goerner,  80  Ark.  15( 
R.  R.  R.  578.  48  Am.  &  Eng,  R.  Cas.,  K,  S„  578,  95  S.  W.  1007, 
13.  Boarding  Train  at  Point  Where  It  Has  Not  Stopped  to  Rec 
Passengers. 

One  does  not,  as  a  general  rule,  acquire  the  status  of  a  passei 
by  boarding  a  train,  without  the  carrier's  knowledge,  at  a  p 
where  it  has  not  stopped  for  the  reception  or  discharge  of  pas 
gers. 

United  SUtes.— Farley  z'.  Cine 
&  Eng,  R,  Cas,,  N,  S,.  404,  108  Fed.  Rep. 

Massachusetts.- Jones  r,  Boston  &  Maine  R,  Co.,  163  Mass. 
39  X,  E,  1019,  1020;  Yancy  v.  Boston  Elev,  R.  Co,  (Mass.),  35  F 
R.  705.  58  Am,  &  Eng-  R,  Cas..  N,  S,.  705,  91  N.  E.  203, 

—Georgia    Pac,    R.    Co,    v.    Robinson,    68    Miss,    64; 


c.  R.  Co.  (C,  C.  A,).  21 
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New  York.— Jones  v.  New  York  Cent.,  etc,  R.  Co.,  156  N,  Y.  187, 
SO  X.  E.  856. 

Wuhingtoo. — Foster  *.  Seattle  Elect.  Co.,  35  Wash.  177,  13  R. 
R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640,  76  Pac.  995. 

Boarding  Train  Stopped  Only  to  Discharge  Passengers. — In  Jones 
i\  Boston  &  Maine  R.  Co.,  163  Mass.  3*5,  39  X.  E.  1019,  1020,  it  is 
held  that  one  who,  without  the  knowledge  of  any  of  the  trainmen  or 
servants  of  a  railroad  corporation,  endeavors  to  get  upon  a  train 
which  has  stopped  for  the  purpose  of  discharging  passengers  where 
it  is  not  accustomed  to  stop  for  the  purpose  of  receiving  them,  does 
not  (hereby  become,  nor  acquire  the  rights  of,  a  passenger,  although 
he  has  a  ticket. 

Boarding  Pasaenger  Car  of  Mixed  Train  at  Point  Other  Than  Sta- 
tioa— Custom— Single  Instance.— In  Jones  v.  New  York  Cent,,  etc., 
R.  Co.,  156  N.  Y.  187,  50  N.  E.  856,  it  is  held  that  a  custom  of  board- 
ing ihe  passenger  car  of  a  mixed  train  when  standing  at  a  point 
other  than  the  station  platform,  which  will  warrant  the  inference 
of  an  invitation  to  the  public  to  board  it  at  that  point  is  not  estab- 
lished by  testimony  that  in  a  single  instance  it  had  been  boarded 
there,  without  special  invitation,  even  if  the  act  was  witnessed  by  the 
condnctor,  that  in  one  other  instance  the  station  baggageman  had  in- 
vited a  passenger  to  board  the  car  there,  and  that  in  a  few  instances, 
but  apparently  without  direction,  authority  or  consent,  persons  had 
bcorded  the  car  there,  although  the  train  always  came  to  the  pas- 
Moger  station  after  being  made  up  when  there  were  any  passengers 
to  be  taken. 

Hail  Clerk  BoarcHng  Hail  Car,  Not  Yet  Switched  into  Yards  to 
Be  Equipped  for  Run— Collision  While  Switching.— It  was  the  cus- 
lom  of  a  railroad  company  to  have  a  mail  car,  which  went  out  with 
i  train  at  8:45  p.  m.,  supplied  with  gas  and  ice,  and  equipped  for  the 
run,  and  standing  near  the  express  station,  ai  about  six  o'clock, 
"here  it  was  boarded  by  the  mail  clerk,  who  was  to  have  charge  of 
it  for  the  run.  On  one  occasion  the  train  with  which  the  car  came 
in  was  late,  and  did  not  arrive  until  about  6:30,  and  the  clerk 
Wrded  the  car  immediately  on  iis  arrival  at  the  station,  before  it 
hid  been  cut  out  from  the  train  or  equipped  for  the  succeeding  run. 
;Uile  il  was  being  switched  into  the  yards,  for  the  purpose  of  be- 
'"g  so  equipped,  a  coupling  broke  and  it  collided  with  other  cars,  as 
'  resuh  of  which  the  clerk  was  thrown  down  and  injured.  It  was 
Md  in  an  action  to  charge  the  railroad  company,  with  liability  for  the 
injury  on  the  ground  of  negligence,  there  being  no  evidence  that  de- 
Mant,  through  any  officer  or  agent.  .  had  actual  knowledge  of 
pbmtifTs  presence  in  the  car,  that  he  could  oniy  recover  by  proof 
^'  1  custom  of  the  clerks  to  board  the  car  at  places  other  than  the 
usual  one  at  the  express  station,  which  was  known  to  defendant,  or 
was  so  general  that  defendant  was  chargeable  with  notice  of  it,  so 
itiM  it  must  have  impliedly  agreed  to  receive  plaintiff  as  a  passen- 
Rtr  at  the  time  and  place  where  he  entered  the  car;  and  that  evi- 
dence that  plaintiff  and  another  clerk  had,  on  three  occasions  dur- 
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ing  the  preceding  four  years,  boarded  the  car  at  other  places,  "wli 
ever  it  could  be  found,"  was  not  sufficient  to  establish  such  cus 
it  not  being  shown  that  defendant  had  any  knowledge  of  euch  f 
Farley  r.  Cincinnati,  etc.,  R.  Co,  (C.  C.  A.>.  31  Am.  &  Eng.  R.  I 
N,  S.,  404,  108  Fed.  Rep.  14. 

Causing  Tnun  to  Stop  at  Unusual  Point— Injured  While  Boar 
—Subsequent  Collection  of  Fare.— In  Georgia  Pac.  R.  Co.  !■.  Re 
son,  6S  Miss.  643,  10  So.  60,  it  is  held  that  one  who  by  signals  ca 
a  passenser  train  to  stop  at  night  at  a  point  not  a  stopping  p 
and,  while  endeavoring  to  enter,  though  with  reasonable  care,  i; 
jured  by  the  sudden  starting  of  the  train,  cannot  recover  for  th< 
jury,  if  his  purpose  to  take  passage  was  unknown  to  the  condu 
and  other  trainmen.  Under  such  circumstances,  when  injured 
had  not  acquired  the  rights  of  a  passenger.  And  the  fact  thai 
succeeded  in  entering  a  car,  and  that  the  conductor,  finding 
there,  collected  fare  from  him  as  fr.om  other  passengers,  could 
give  color  to  such  past  occurrences  which  had  resulted  in  his  inj 

Boarding  Train  at  Place  Other  than  Depot — Custom. — But 
railroad  company  permits  passengers  to  take  trains  at  a  place  w 
is  not  a  depot,  a  person  talcing  a  train  at  such  place  is  not  a  1 
passer;  and  when  he  has  reached  in  safety  the  inside  of  a  passei 
car,  he  then,  if  not  before,  becomes  a  passenger.  Dewire  i'.  Bo 
&  M.  R.  Co.  (Mass.),  37  Am.  &  Eng.  R.  Cas.  57. 

Ticket  Holder  Boarding  Train  at  Unusual  Time  and  Place.— 
in  Martin  v.  Southern  R.  Co.,  51  S.  Car.  ISO,  28  S.  E.  303,  it  is 
that  one  with  a  ticket,  and  with  the  intention  to  ride  as  a  passen 
who  boards  the  train  upon  which  his  ticket  entitles  him  to  ride,  < 
at  an  unusual  time  and  place,  is  entitled  to  the  rights  of  a  passei 
to  the  extent  of  not  being  mistreated  by  the  carrier's  employei 
14.  Attempting  to  Board  Street  Car  at  Proper  Point. 

One  is  a  passenger  while  properly  attempting  to  board  a  st 
car  which  has  stopped  at  a  place  where  it  is  customary  to  take 
passengers. 

Delaware.— Waller  v.  Wilmington  City  Ry.  Co,  (Del.),  21  R 
R.  737,  41  Am.  &  Eng.  R.  Cas.,  K.  S-.  727.  61  Atl.  874. 

Ulinois.- Lake  Street  El.  R.  Co.  v.  Burgess.  200  III.  628.  7  R 
R.  136,  30  Am.  &  Eng.   R.  Cas,.  N.  S.,   136.  66  N.  E.  215. 

Indiana.— Citizens  St.  R.  Co.  r.  Merl.  26  Ind.  App.  284.  59  >.' 

491. 

Kentucky.- Lexington  R.  Co.  v.  Herring  (Ky.),  25  R.  R.  R. 
48  Am.  &  Eng.  R.  Cas.,  N,  S.,  631.  96  S.  W.  558. 

Massachusetts.- Dodge  v.  Hall.  168  Mass.  435,  47  N.  E.  110;  C 
don  V.  We5t  End  St.  R.  Co.,  175  M:iss.  181.  55  N.  E.  990;  McDono 
V.  Metropolitan  R.  Co..  21  Am.  &  Eng.  R.  Cas.  354.  137  Mass.  21 

Mitmesota.— Miller  v.   St.   Paul   City   Ry.   Co..   66   Minn.   192,  68 


Missouri— Bart h   : 

W.    778. 


Kansas  City  Elev.  R.  Co.,  142  Mo.  535,  4^ 
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Hew  Hamprfjire.— Haselton  c.  Portsmouth,  etc..  R.,  71  X.  H.  58B, 
6  R,  R.  R.  705,  29  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  705,  53  Atl.  1016.    . 

Nortfi  Carolina. — Snipes  v.  Norfolk,  etc..  Railroad,  144  N.  Car.  19, 
2!;  K.  R.  R.  53.  46  Am.  &  Eng.  R.  Cas,,  N.  S.,  53,  56  S.  E.  477. 
Virpnu.— Norfolk,  etc.,  Co.  v.  Morris,  101  Va.  422,  44  S.  E.  719. 
Fall  between  Elevated  Railway  Can. — Where  plaintiff  boarded  a 
stiuitle  car  on  a  city  street,  which  connected  with  an  elevated  rail- 
ruad.  and  plaintiff  was  carried  to  a  platform  station  erected  between 
:wo  elevated  tracks,  where  she  waited  for  the  elevated  train,  on 
which  she  intended  to  continue  her  journey,  and  she  was  injured 
hy  falling  between  two  cars  as  .she  attempted  to  board  the  train, 
5hc  was  a  passenger.  Lake  Slreet  El.  R.  Co.  i>.  Burgess,  200  111. 
iii.  7  R.  R.  R.  136,  30  Am.  &  Eng.  R.  Cas.,  N.'S.,  136,  66  K.  E.  315. 
No  Ticket  and  Car  Not  Going  to  Destination. — Where  plaintiff  ap- 
proached an  electric  car  standing  at  a  station,  and  the  motorman, 
bfing  asked  by  plaintiffs  companion  which  car  would  leave  lirst, 
replied,  "This  one,"  and  plaintiff  walked  round  the  front  of  the 
car  toward  the  rear  of  the  same  and  attempted  to  board  it,  the  re- 
lation of  carrier  and  passenger  arose,  though  he  had  no  ticket  and 
<hc  car  was  not  going  directly  towards  his  destination.  Snipes  v. 
Norfolk,  etc..  Railroad,  144  N.  Car.  IB,  23  R.  R.  R.  S3,  46  Am.  & 
Eng.  R.  Cas.,  K.  S.,  53.  56  S.  E.  477. 

Approaching  Car  from  Rear. — But  one  intending  to  board  a  street 
car  who  approached  it  from  the  rear,  and  was  in  a  position  where 
fht  conductor,  in  looking  out  for  impending  passengers,  would  not 
firdinarily  have  seen  her.  and  who  was  not  seen  by  the  conductor, 
nho  did  look  out  towards  the  rear  before  giving  the  signal  to  start, 
"as  not  a  passenger.  Foster  r.  Seattle  Elect.  Co.,  35  Wash.  177. 
13  R,  R.  R.  640.  36  Am.  &  Eng.  R.  Cas.,  K.  S.,  640,  76  Pac.  995, 
IS.  Attempting  to  Board  Street  Car  at  Improper  Point. 
But  one  is  not  a  passenger  when  attempting  to  board  a  street  car. 
without  the  knowledge  and  express  or  implied  invitation  or  con- 
sent of  those  in  charge  of  it.  at  a  place  which  he  knows,  or  is  charge- 
"ble  with  knowledge,  is  not  used  or  intended  as  a  place  for  the  re- 
ception of  passengers,  Kroeger  i'.  Seattle  Elect,  Co,,  37  Wash,  544, 
IS  R,  R,  R.  689,  39  Am.  &  Eng,  R,  Cas.,  N,  S.,  689,  79  Pac.  1115. 

Witfaiit  Sb'eet  Car  Bam. — Person  boarding  street  car  inside  of 
car  bam  was  not  a  passenger  before  the  car  emerged  from  the  barn. 
Kroeger  v.  Seattle  Elect.  Co..  37  Wash.  S44,  16  R.  R.  R,  889.  39  Am. 
&  Eng.  R.  Cas,,  N.  S..  689,  79  Pac.  1115. 

14.  Attempt  to  Board  Moving  Train  or  Street  Car. 
\  mere  attempt  to  board  a  moving  train  or  street  car  does  not 
copstitute  one  a  passenger,  although  he  has  a  ticket  entitling  him 
to  passage  on  such  train  or  car. 

nBnMf_Illinois  Cent.  R.  Co.  v.  O'Keefe  (III.),  9  Am.  &  Eng.  R, 
Cis..  N.  S.,  611. 
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Kentucky.— Illinois  Cent.  R.  Co.  v.  Cotter  (Ky.),  37  R.  R.  E 
50  Am.  &  Eng.  R.  Cas.,  -N.  S.,  141,  103  S.  W.  273. 

Maryland.— Baltimore  Tract.  Co.  v.  State,  78  Md.  409,  28  At 

MaBsachuBetts.— Jones  v.  Boston  &  M.  R.  R.,  163  Mass.  245. 
E.  1019;  Payne  z:  Springfield  St.  R.  Co.  (Mass.),  33  R.  R.  B 
50  Am.  &   Eng.   R.  Cas,,   N.  S.,   186,  89  N.  E.  536. 

MiMOuri,— Schepers  v.  Union  Depot  R.  Co.  (Mo.),  3  Am.  & 
R.  Cas.,  N,  S..  9. 

New  Jersey.— Schmidt  v.    North  Jersey    St.    R.   Co.,   66    X. 

434,  49  Atl.  438. 

South  Carolina.— Creech  v.  Charleston,  etc,  R.  Co.,  66  S.  Cai 

45  S.  E.  86. 

Intention  to  Board  Not  Indicated  in  Time.— The  mere  atten 
board  a  moving  street  car  by  a  person  who  has  not  indicate 
intention  to  do  so  in  time  lo  enable  the  persons  in  charge  t 
car  to  stop  it  at  a  proper  place,  does  not  create  the  relation  oi 
senger  and  carrier.  Schepers  v.  Union  Depot  R.  Co.  (Mo.),  a 
&  Eng,  R.  Cas..  N.  S.,  9. 

Taking  Hold  after  Street  Car  Staned — In  Payne  v.  Sprin 
St.  Ry.  Co.  (Mass.).  33  R.  R.  R,  186,  56  Am.  &  Eng.  R.  Cas,, 
186,  89  N.  E.  536.  it  is  held  that  a  charge  that  where  a  person 
towards  a  street  car  after  it  has  stopped  at  a  regular  sto 
place  and  takes  hold  of  it  in  the  process  of  entering  it.  he 
passenger,  is  dehcienl,  in  not  stating  that  if  the  person  unde 
to  take  hold  of  the  car  after  it  had  started,  and  without  having 
seen  either  by  the  motorman  or  conductor,  he  was  not  a  passf 

Six  Miles  an  Hour.- In  Baltimore  Traction  Co.  i-.  State.  78 
409,  38  Atl,  397.  it  is  held  that  one  attempting  to  board  a  : 
car  moving  six  miles  an  hour,  cannot  be  regarded  as  a  passe 
and  is  entitled  only  to  the  reasonable  care  due  a  person  i 
passenger. 

Rapidly  Moving  Train— Ticket — One  who  attempts  to  bo; 
rapidly  moving  train  does  not  become  a  passenger,  though  he 
have  a  ticket  for  it.  Illinois  Cent.  R.  Co.  v.  Cotter  (Ky.),  : 
R.   R.   141,  50  Am.   &   Eng,   R.   Cas.,   N.  S..  HI,   103   S.   W.  279. 

Signal  to  Street  Car  Neglected. — Where  the  persons  in  char 
a  street  car  neglect  to  pay  attention  to  the  signals  of  one  wi 
to  board  the  car,  the  act  of  such  intending  passenger  in  attem 
to  get  on  the  ear  while  it  is  in  motion  will  not  of  itself  cons 
him  a  passenger.  Schepers  i'.  Union  Depot  R.  Co.  <Mo.),  3 
&  Eng.  R.  Cas..  N.  S..  9. 

Car  Door  Locked — Collision — Thrown  from  Platform. — .Afie 
train  has  commenced  moving  from  the  station  and  the  doo 
admitting  passengers  from  such  station  had  been  locked,  tin 
ceased,  the  holder  of  a  free  pass  over  the  road,  boarded  the  im 
train,  and,  being  unable  to  effect  an  entrance  because  of  the  1< 
door,  remained  upon  the  platform  of  the  car  until  knocked  o 
the  shock  of  a  collision,  which  took  place  before  the  conductoi 
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time  to  admit  him  into  the  car.     It  was  held  that  he  was  not  an 
icceptcd  passenger.     Illinois  Cent.  R.  Co.  v.  O'Keefe  (111.),  9  Am. 
i  Eng.  R.  Cas..  N.  S-  611. 

Running  Toward  Moving  Car. — The  relation  oE  passenger  and 
cirrier  is  Created  by  contract,  and  does  not  necessarily  arise  from 
ihe  mere  fact  that  a  person  runs  toward  a  moving  car  to  get  on 
hoard.  Chicago  Union  Traction  Co.  v.  O'Brien  (III.),  19  R.  R.  R. 
'ij.  42  Am.  &  Eng.  R.  Cas..  N.  S.,  95. 

Hot  until  Safcl7  in  Car. — One  who  gets  upon  a  train  after  it  has 
started  does  not  become  a  "passenger,"  within  Mass.  Pub.  Sis.,  c.  Ill, 
S  213,  until  he  reaches  a  place  of  safety  inside  of  a  car  intended  for 
pjssengers  to  ride  in.  Merrill  v.  Eastern  R.  Co..  139  Mass.  238,  1 
X.  E.  548. 

Boarding  Moving  Train  in  Safety. — But  one,  having  a  ticket,  who 
succeeds  in  safely  boarding  a  moving  train,  is  a  passenger.  Sharrer 
;■.  Paxson,  171  Pa.  St.  26.  33  Atl.  120. 

Front  Platform  of  Cable  Car. — And  a  person  who  has  safely 
hoarded  a  moving  cable  street  car,  by  its  open  front  platform.  Is  as 
1  passenger  entitled  to  protection  from  assault  by  the  gripman 
Hart  V.  Metropolitan  St.  R.  Co..  69  N.  Y.  Supp.  906,  34  N.  Y.  Misc. 
Rep.  S3 1. 

Pour  Miles  an  Hour — Invitation  of  Conductor, — And  In  Murphy 
;■.  St.  Louis,  etc..  R.  Co.,  43  Mo.  App.  343.  it  was  held  that  one 
hoarding  a  train  moving  at  the  rate  of  four  miles  an  hour,  at  a 
dig  station,  on  the  invitation  of  the  conductor,  was  a  passenger. 

Waiver  of  Rule  Forbidding  Passengers  to  Get  on  or  Off  Moving 
Can.— So  where  the  rule  of  a  street  car  company  states  that  "pas- 
'tngers  will  not  be  allowed"  to  get  on  or  off  moving  cars,  its 
enforcement  may  be  waived.  If  a  passenger  is  invited  to  get  on  a 
moving  car  he  is  a  passenger,  and  the  question  whether  he  was  in- 
lite*  to  do  so  or  not  is  for  the  jury.  North  Chicago,  etc.,  R.  Co. 
!■■  Williams,  140  111.  375,  29  S.  E.  673,  53  Am.  &  Eng.  R.  Cas.  532. 
17.  On  Train  before  Its  Departure. 
One  is  entitled  to  all  the  rights  of  a  passenger  while  on  the  train 
Tiihin  a  reasonable  time  before  it  should  start,  if  he  is  there  with 
'he  hona  fide  intention  to  travel  upon  it  uitder  an  express  or  implied 
trinsponation  contract  with  the  carrier.  Hannibal,  etc.,  R.  Co.  v. 
Martin,  ll  III.  App,  386;  Gaffney  x:  St.  Paul  Ry.  Co..  61  Minn.  459. 

When  a  passenger  enters  a  car  by  the  invitation  of  an  employee 
of  the  railroad  company,  or  in  obedience  to  an  announcement  that 
the  cars  are  ready  to  receive  passengers,  the  relation  of  passenger 
ind  carrier  is  created.     Hannibal,  etc.,  R.  Co.  i-.  Martin,  11  III.  App. 

18.    On  Ruiming-Board   of  Street  Car. 

A  person  may  be  a  passenger  while  riding  on  the  running-board 
of  a  street  car,  where  he  is  there  without  objection  from  any  one 
in  charge  of   the  car.     Washington   G.   R.   Co.  v.   Patterson    (D.   C), 
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9   App.   Cas.  423;   Lockwood  v.    Boston    Elev.   Ry.  Co.   (Mass.. 
R.  R.  R.  395,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  395.  86  N.  E.  934. 
IB.    Before  Taking  Seat  in  Vehicle. 

Where  a  person  Js  properly  upon  the  vehicle  of  the  carrier, 
fact  that  he  has  not  yet  taken  his  seat  does  not  prevent  him 
being  a  passenger,  with  all  of  the  rights  of  one.  Citizens'  St.  R. 
1'.  Jolly,  161  Ind.  86,  8  R.  R.  R.  175,  31  Am.  &  Eng.  R,  Cas.,  > 
175,  67  N.  E.  935;  Lockwood  v.  Boston  Elev.  Ry.  Co.  (Mass.).  3 
R,  R.  395,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  3a5,  86  X.  E.  934;  Gal 
V.  St.  Paul  Ry.  Co.,  61  Minn.  459;  Messenger  f.  Valley  City. 
Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  137,  62  Am.  &  Eng.  R.  Cas.,  N".  S. 
128  K-  W.  1023.  , 

On  Steps  or  Platform.— In  Gaffnej  v.  Si.  Paul  Ry.  Co.,  61  \ 
459,  it  is  held  that  if  a  street  car  stops  at  a  usual  place  for 
sengers,  and  a  person  in  the  exercise  of  due  care  gets  upon 
steps  or  platform  of  the  car,  for  the  purpose  of  taking  passage 
is  a  passenger  while  waiting  there  for  the  ear  to  start. 

While  Entering  Car. — The  relation  of  carrier  and  passenger 
exist  while  the  passenger  is  entering  the  car  or  other  vehicle  of 
carrier,  and  before  he  is  seated  therein.  The  fact  that  no  ti 
has  been  purchased  does  not  necessarily  prevent  such  relation  ; 
ing.  An  implied  acceptance  may  arise  without  the  purchase  ■ 
ticket  or  other  acceptance  in  express  terms.  Messenger  v.  Vi 
City,  etc.,  Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng 
Cas.,  N.  S.,  127,  138  N.  W.  1023. 

On  Step  of  Rear  Platform  of  Crowded  Car. — The  complaint 
leged  thai  plaintiff  was  waiting  at  a  point  where  defendant's  st 
cars  usually  stopped  for  passengers,  with  the  intention  of  tal 
passage;  that  a  car  slopped  to  take  on  passengers;  that  plai 
stepped  on  the  step  of  the  rear  platform,  and  endeavored  lo 
on  the  car,  which  was  crowded,  when  he  was  thrown  to  the  grc 
and  injured  by  the  starting  of  the  car.  It  was  held  that  the  c 
plaint,  prima  facie,  showed  plaintiff  to  have  been  a  passen 
Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind.  86,  8  R.  R.  R.  175,  31  An 
Eng.   R.  Cas.,  N.  S.,  175,  67  N.   E.   935. 

Foot  on  Running  Board  and  Hand  on  Stanchion. — An  allega 
that  the  injury  complained  of  was  received  while  plaintiff  wi 
passenger  on  one  of  defendant's  cars  is  supported  by  proof 
plaintiff,  having  obtained  a  ticket  of  transfer  from  another  car  w 
entitled  her  to  ride  on  defendant's  car,  approached  a  car  standini 
receive  passengers  and  had  placed  her  foot  on  the  running  b< 
and  had  taken  hold  of  a  stanchion  for  the  purpose  of  raising  hei 
to  a  seat  when  the  car  suddenly  started  and  she  was  thrown  to 
ground  and  injured.  Washington  &  G.  R.  Co.  v.  Patterson  (D. 
9  App.  Cas.  423. 

90.    On  Train  Too  Soon. 

One  is  not  entitled  to  ihe  care  and  protection  due  a  passei 
while  he  is  on  a  train  an  unreasonably  long  time  before  it  sh 
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;iari.  if  he  is,  or  should  be.  aware  of  such  fact,  and  he  is  on  the 
[nin  loo  soon  through  no  cause  for  which  the  carrier  is  responsible, 
tlrown  V.  Scarboro,  58  Am.  &   Eng.   R.  Cas.  364,  97  Ala.  316.  12  So. 

Inntition  to  Board — Injured  While  Moving  to  Water  Tank,  in 
Wrong  Directdon. — Where  it  appears  that  plaintiff,  having  a  pass 
over  defendant's  railroad  to  Troy,  hearing  the  call  "all  off  for  Troy." 
got  on  the  train,  which  moved  in  the  opposite  direction  to  a  water 
tink  for  water  for  the  engine,  and  was  injured  before  the  train 
[(turned  to  the  station,  the  relation  of  plaintiff  to  the  railroad, 
nheiher  as  passenger  or  trespasser,  would  depend  on  his  reasonable 
klief  that  the  train  was  about  to  depart  for  Troy,  justified  by  some 
conduct  on  the  part  of  defendant's  officers  or  servants  having  con- 
irol  of  the  movements  of  the  train.  Brown  v,  Scarboro,  58  Am.  & 
Eng.  R.  Cas.  364,  97  Ala.  316,  12  So.  289. 

III.    TEKHINATION   OF   RELATION. 
I.  Leaving  Trun  at  Intermediate  Station  witli  Intention  to  Return. 

.\  passenger  on  a  railroad  train  does  not  lose  bis  status  as  such 
by  leaving  the  train  at  a  regular  stopping  place,  from  i 
business,  exercise,  recreation,  or  curiosity,  although  he  has  i 
iirivcd  at  the  terminus  of  his  journey,  if  his  intentior 
thf  train  before  it  starts,  for  the  purpose  of  being  carried  to  his 
distiaatioD. 

United  States.— Alabama,  etc.,  Ry,  Co.  v.  Coggins  {C.  C.  A.).  13 
■\n.  4  Eng.  R.  Cas.,  N,  S-,  109,  88  Fed.  Rep.  455;  Hrebrik  *.  Carr 
iD-  C),  39  Fed.  Rep,  298,  300. 

AlihinuL— Central  of  Georgia  Ry.  Co.  v.  Storrs  (Ala.),  39  R.  R. 
^  ii9,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  159,  53  So.  746. 

Iowa.— Gannon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  31  R.  R.  R.  27, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  27,  117  N.  W.  966. 

Miuieiota.- DeKay  v.  Chicago,  etc.,  R.  Co.,  41  Minn.  178,  43  N. 
^^- 183;  Lemery  v.  Great  Northern  Ry.  Co.,  21  Am.  &  Eng.  R.  Cas., 
^■-  S.,  m,  85  N.  W.  008.  83  Minn.  47. 

Mi«»nti.— Cherry  r.  Kansas  City,  etc.,  Ry,  Co.,  53  Mo.  App.  499. 

Nebtiika.— Chicago,  etc,  R.  Co.  v.  Sattler.  64  Neb.  636,  90  N.  W. 

M9. 

New  York.— Zeccardi  v.  Yonkers  R.  Co.  (N.  Y.),  28  R.  R.  R.  771. 
51  .\m,  &  Eng.  R.  Cas.,  N.  S.,  771,  83  N.   E.  31. 

Twtt._GaIveston,  etc.,  R.  Co,  v.  Mathes  (Tex.  Civ,  App.),  73  S 
^^■111;  Missouri,  etc,  Ry.  Co,  v.  Overfield  (Tex.  Civ.  App.),  12  Am. 
'Eng,  R.  Cas.,  N.  S.,  207;  St.  Louis,  etc..  Ry.  Co.  v.  Humphreys.  23 
f*".  Civ.  App.   401,  63   S.   W,   791, 

Wen  Virginia. — Layne  v.  Chesapeake,  etc.,  Ry.  Co.  (W.  Va.).  36 
R  fi.  R.  S37,  59  Am,  &  Eng..R.  Cas.,  N,  S..  537,  67  S.  E.  1103. 

A  passenger  on  a  railroad  train  does  not  lose  his  status  as  such 
"1  'eiving  the  train  at  a  regular  station  from  motives  of  either  busi- 
Mss  or  curiosity,  although  he  has  not  yet  arrived  at  the  terminus 
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of  his  journey.     Chicago,  etc.,  R.  Co.  v.  Satiler,  64  Neb.  636,  90  K 

W.    649. 

A  passenger  does  not  cease  to  be  such  by  reason  of  his  alighting 
from  a.  railway  train  at  a  station,  other  than  his  point  of  destination, 
for  exercise  or  from  motives  of  curiosity  or  to  engage  in  an  alter- 
cation with  a  servant  of  the  carrier,  if  he  does  not  leave  the  premises 
of  the  carrier,  nor  the  train  with  the  intention  not  to  return  to  it 
and  resume  his  journey.  Layne  v.  Chesapeake,  etc.,  Ry,  Co.  (W. 
Va.),  38  R.  R.  R.  537.  59  Am.  &  Eng.  R.  Cas-  N.  S.,  537,  67  S.  E. 
1103. 

In  Parsons  ]'.  New  York,  etc.,  R.  Co.,  113  N.  Y.  355,  81  N.  E.  145, 
it  is  held  chat  it  seems  that  a  passenger  on  a  railroad  train  does 
not  lose  his  character  as  such  by  alighting  at  a  regular  station  from 
motives  of  business  or  curiosity,  although  he  has  not  yet  arrived  at 
the   terminus   of  his   journey. 

Object  Not  Inconsistent  with  Status. — A  passenger  alighting  at  an 
intermediate  station  remains  a  passenger  so  long  as  his  object  in 
getting  off  the  train  is  not  .inconsistent  with  the  character  of  pas- 
senger; he,  as  a  passenger,  having  the  privilege  of  alighting  for 
other  purposes  than  those  connected  with  his  journey.  Missouri, 
etc.,  Ry.  Co.  v.  Overiield  (Tex.  Civ.  App.).  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  207. 

Train  Stot^ed  at  Station.— Where  a  passenger  train  has  stopped 
at  a  station,  passengers,  during  the  stops,  may  walk  out  of  the  car 
in  which  they  are  seated  onto  the  station  platform,  or  over  the 
car  platform  into  another  car,  without  losing  their  rights  as  passen- 
gers. Central  of  Georgia  Ry.  Co.  v.  Storrs  (Ala.),  39  R.  R.  R.  I,VJ, 
62  Am.  Sc  Eng.   R.  Cas.,  N.  S.,  159,  53  So.  746. 

Train  Wrecked — Leaving  Temporary  Station  to  View  Wreck.— 
In  Conroy  v.  Chicago,  etc.,  R.  Co..  96  Wis.  343,  244,  70  N.  W.  486, 
it  is  held  that  the  relation  of  carrier  and  passenger  has  not  ceased 
to  exist,  although  the  actual  transit  had  been  interrupted  for  the 
time  being  by  a  wreck  on  the  track  and  the  passenger  had  voluntarily 
left  a  temporary  station  to  which  he  had  been  transferred  to  await 
another   train,    for   the   purpose   of   obtaining    a   nearer   view   of  the 

Special  Train  Side-Tracked  for  Twentjr  Minutes — Killed  by  Other 
Train  after  Getting  Drink  of  Water.— In  Wandell  v.  Corbin,  1  K.  Y 
Supp.  795,  17  K.  Y.  St.  Rep.  718,  there  was  evidence  lending  to 
show  thai  plaintiff,  a  member  of  a  regiment,  boarded  a  special  trarD 
bound  tor  a  certain  point;  that  the  train  stopped  at  a  certain  place, 
and  there  remained  about  twenty  minutes  to  permit  a  train  to  pass; 
that  no  caution  was  Riven,  nor  was  there  an  announcement  of  the 
object  of  the  stop;  that  plaintiff,  sick  from  excessive  heat,  and  need- 
ing water,  looked  out  and  saw  a  long  platform,  which  looked  like 
a  passenger  platform,  and  a  house  on  which  was  the  sign  "Rock- 
away  Junction;"  and  that  he  left  his  waiting  train,  crossed  a  track, 
and  as  he  crossed  it,  looked  and  saw  no  train  coming.     He  entered 
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the  building  to  get  a  drink  of  water,  and  while  drinking  heard  a 

bell  ring,  rushed   out  of  the   building  to  board  his   train,  and   was 

sinick  and  Injured  by  another  train.  It  was  held  that  the  evidence 
4iid  Dot  justify  the  court  in  holding,  as  a  matter  of  law,  that  plaintiff 
had  abandoned   his   relation   as   passenger. 

Train  Stopped  for  Dinner^Agaln  Leaving  Train,  after  Dining — 
Defective  Platform.— In  St.  Louis,  etc.,  Ry.  Co.  v.  Coulson,  S  Kan. 
App.  4,  it  is  held  that  where  a  train  stops  at  a  station  for  dinner 
and  a  passenger  goes  from  the  coach  to  the  eating  house,  and  after 
luncheon  returns  to  the  coach  in  safety,  and  thereafter  leaves  the 
(oacb  and  goes  out  upon  the  platform  maintained  by  the  company 
for  the  use  of  passengers,  and  is  injured  by  reason  of  the  defective 
platform,  the  court  cannot  declare  as  matter  of  law  that  his  relation 
a^  passenger  had  ceased. 

Car  Stopped  Where  It  Could  Not  Be  Unloaded — Care-Taker  Lcav< 
ing  Car  until  Next  Homing. — Under  the  contract  of  shipment,  a 
person  was  riding  in  the  car  to  Ipok  after  and  care  for  the  property 
shipped.  The  car  was  temporarily  stopped  at  a  place  where  it  could 
not  be  unloaded,  and.  with  the  understanding  that  it  would  be  placed 
at  a  more  convenient  place  the  next  morning,  he  left  the  car  during 
the  night,  and  returned  to  it  in  the  morning.  It  was  held  that  he 
had  not,  as  a  matter  of  law,  ceased  to  be  a  passenger.  Hardin  v. 
Ft,  Worth,  etc..  Ry.  Co..  33  Tex.  Civ.  App.  448.  77  S.  W.  431. 

Killed  before  Opportunity  to  Surrender  Ticket — Presumptions. —  . 
In  McKimble  v.  Boston,  etc.,  Railroad,  139  Mass.  542,  2  N,  E.  97, 
It  is  hcid  that  if  a  railroad  passenger,  who  has  in  his  possession  a 
ticket  good  from  one  station  to  another  on  that  road,  leaves  the 
car  at  an  intermediate  station,  not  having  had  an  opportunity  to  sur- 
render the  ticket  or  pay  his  fare,  it  cannot  be  assumed,  as  a  matter 
or  law.  in  an  action  against  the  carrier  for  causing  his  death,  that 
he  was  not  riding  upon  the  ticket  which  he  held,  or  that  he  intended 
to  evade  payment  of  fare,  or  left  ihc  car  for  that  purpose. 

Going  Ashore  for  Tobacco. — A  passenger  on  board  a  vessel,  be- 
fore her  departure  from  the  wharf,  has  the  right  to  go  ashore,  even 
to  buy  tobacco,  and  it  is  the  vessel's  duty  to  provide  a  safe  means 
of  passage  from  the  steamer  to  the  pier.  Hrebrik  *.  Carr  (D.  C). 
S9  Fed.  Rep.  298,  300. 

Steamboat  Landings — Safe  Egress  and  Ingress. — A  passenger  for 
hire  has  the  right  to  go  ashore  at  any  point  where  the  boat  may 
land,  before  arriving  at  his  destination,  without  forfeiting  his  rights 
is  a  passenger  to  sate  egress  and  ingress.  Dice  v.  Willamette,  etc., 
Ca.  a  Ore.  60. 

Leaving  Steamboat  to  Get  Breakfast— Safe  Exit — In  Dodge  ;'. 
Bosion.  etc..  Steamship  Co.,  37  Am.  &  Eng.  R.  Cas.  67.  148  Mass. 
50:.  320,  19  N.  E.  3T3,  3  L.  R.  A.  83,  it  appeared  that  a  common 
carrier,  whose  boats  usually  started  from  one  end  of  its  route  late 
in  the  afternoon  and  reached  the  first  stopping  place  early  the  next 
morning,  meals  being  furnished  to  such  as  paid  extra  or  had  tickets 
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including  them,  sold  a  ticket  to  a  passenger  for  a  passage  without 
meals  to  a  point  beyond  that  place;  that  egress  to  the  wharf  at 
this  place,  where  the  average  stop  was  about  an  hour,  was  had  from 
the  forward  part  of  the  boat's  main  deck  through  a  slip  adjustable 
to  the  state  of  the  tide.  The  owner  of  the  wharf,  who  leased  a  part 
of  it,  together,  with  certain  rights  of  way  to  the  carrier,  maintained 
upon  it  a  restaurant,  at  which  passengers  bound  for  points  beyond 
were  in  the  practice  of  obtaining  breakfast,  with  the  knowledge  of 
the  carrier  and  without  objection  on  its  part.  It  was  held  that 
such  passenger  could  properly  go  ashore  to  get  his  breakfast  al 
the  restaurant,  and  was  entitled  to  all  the  rights  of  a  passenger  in 
leaving  the  boat,  and  in  passing  over  the  slip  if  that  were  a  proper 
place  for  the  exit  of  passengers. 

Train  Not  Stopped  for  PurpoM  of  Receiving  or  Dischargiiig  Pas- 
sengera.— But  in  Chicago,  etc.,  R.  Co.  v.  Sattler.  64  Neb,  63fl,  90  N. 
W.  649,  it  is  held  that  when  the  train  in  which  a  passenger  is  being 
transported  is  run  upon  a  switch  Jo  allow  the  passage  of  another 
train,  or  is  stopped  at  a  place  other  than  one  used  by  the  carrier 
for  receiving  and  discharging  passengers,  and  the  stoppage  is  no) 
for  the  purpose  of  allowing  passengers  to  board  the  train  or  alight 
therefrom,  one  who  leaves  the  train  at  such  point  must  usually  as- 
sume all  the  ordinary  risks  incident  to  his  action, 

Trwn  Side-Tracked— Struck  by  Other  Train  While  Returning 
from  Pump.— In  Chicago,  etc.,  R.  Co.  v.  Sattler,  64  Neb.  636,  90  N. 
W.  649,  it  appeared  that  a  through  train  between  certain  point*  ran 
onto  a  side  track  at  an  intermediate  station  to  allow  the  passage  ol 
another  through  train;  that  a  through  passenger  left  his  car,  crossed 
the  main  track  to  the  depot,  and  went  to  a  pump  for  a  drink  of 
water;  that  he  filled  his  cup  from  the  pump,  but,  before  drinking, 
heard  the  whistle  of  the  incoming  train  and  starting  on  a  rapid  run 
to  regain  his  car,  attempted  to  pass  in  front  of  the  train  and  was 
struck  by  the  engine  and  killed.  It  was  held  that  he  was  not  a 
■'passenger  being  transported  over  the  road,"  within  the  meaning 
of  §  3,  ch.  72  of  the  Compiled  Statutes  of  Nebraska. 

Boarding  Another  Train  to  Converse  with  Sister— Status  on  Latter 
Train.— In  Bullock  v.  Houston,  etc.,  Ry.  Co.  (Tex.  Civ.  App,).  55  S, 
\V.  184,  it  is  held  that  where  a  passenger  left  her  train  and  boarded 
another  train  at  a  meeting  point,  to  converse  with  her  sister,  she 
was  not  a  passenger  on  the  latter  train,  although  her  conductor  con- 
sented  to   her  boarding  the   other  train. 

Rule  in  Maine  and  Minnesota. — In  Maine  and  Minnesota,  the  rule 
seems  to  be  that  a  passenger  who  leaves  the  train  temporarily,  and 
without  objection  or  notice,  while  it  is  stopping  at  an  intermediate 
station,  surrenders  for  the  time  his  place  and  rights  as  a  passenger. 
See  State  r.  Grand  Trunk  R.  Co.,  58  Me.. 176;  DeKay  v.  Chicago, 
etc.,   R.  Co,,  41   Minn.  178.  43   N.  W.   182. 

.■\  through  passenger  on  a  through  train,  one  that  does  not  slop 
at    intermediate    stations   to    receive    or   discharge    passengers,  who 
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IcavM  such  train  without  the  knowledge,  consent,  or  invitation  of 
the  company  at  an  intermediate  station  at  which  the  train  stops  (or 
iome  purpose  incident  to  its  operation  and  management  only, 
abandons  for  the  time  being  bis  relation  as  a  passenger,  and  assumes 
all  risks  incident  to  his  movements.  Lemery  v.  Great  Northern  Ry. 
Cn.,  31  Am.  &  Eng.  R.  Cas..  N.  S.,  357.  85  N.  W.  908,  83  Minn.  47. 

Leaving  Side-Tracked  Traia — Responsibility  Aimimed  by  PasBcn- 
gc. — When  a  passenger  enters  a  railway  train,  and  pays  the  regular 
iare  to  be  transported  from  one  particular  station  to  another, 
his  contract  does  not  obligate  the  corporation  to  furnish  him  with 
safe  ingress  and  egress  to  and  from  any  intermediate  station;  and 
when  such  train  turns  out  upon  a  sidetrack,  at  an  intermediate 
suiion,  and  there  awaits  the  crossing  of  another  train  out  of  time, 
and  the  passenger,  not  destined  to  that  station,  without  objection 
made  or  notice  given,  leaves  the  car,  he  theriby  does  no  illegal  act, 
but  for  [he  time  surrenders  his  place  as  a  passenger,  and  takes  upon 
himself  the  direction  and  responsibility  of  his  own  motions  during 
his  absence.     Stale  v.  Grand  Trunk  Ry.  Co.,  58  Me.  176. 

Hot  Required  to  PumiBh  Means  of  Egreaa  and  Ingress — Act  Not 
IllegaL— In  DeKay  v.  Chicago,  etc.,  Ry.  Co..  41  Minn,  178.  43  N,  W. 
162,  it  is  held  that  where  a  passenger  enters  a  train  and  pays  his 
rare  lo  a  particular  place,  his  contract  does  not  obligate  the  carrier 
to  furnish  him  with  means  of  egress  and  ingress  at  an  intermediate 
station;  and  if  he  leaves  the  train  at  such  a  station,  he,  for  the 
lime  being,  surrenders  his  place  as  a  passenger,  and  takes  upon 
himself  the  responsibility  for  his  own  movements,  but  if  he  leaves 
without  objection  on  the  part  of  the  company,  he  does  no  illegal  act. 
and  has  a  right  to  re-enter  a  car  of  Ihe  train  and  resume  his 
journey. 

Laving  Street  Car  Because  of  Refusal  to  Carry  Farther  for  Five- 
Cent  Pare, — But  though  passengers  on  an  electric  railway  were 
entitled  to  be  carried  to  their  destination  for  a  five-cent  fare,  and 
ihe  company  refused  to  carry  them  beyond  a  certain  point,  where 
they  voluntarily  left  the  car  in  which  they  were  riding,  they  ceased 
10  he  passengers,  and  could  become  such  on  another  ear  only  by 
iht  payment  of  another  fare.  Leclaire  v.  Tacoma  Ry.,  etc.,  Co. 
(Wash.),  40  R.  R.  R.  81,  63  Am.  &  Eng.  R.  Cas.,  X.  S..  81,  113 
Pac.  268. 
1  One  without  Stop-Over  Privilege  Alighting  at  Intermediate  Statioo. 

But  where  a  passenger,  not  entitled  to  a  stop-over  privilege, 
ilighis  at  an  intermediate  station,  with  no  intention  to  board  the 
train  before  it  leaves  the  station  to  finish  its  trip,  for  the  purpose 
of  resuming  his  journey,  he  ceases  to  be  a  passenger,  unless  he 
changes  his  mind  and  hoards  it  for  such  purpose.    - 

Iowa.~Stone  v.  Chicago,  etc.,  R.  Co..  47  Iowa,  83,  17  Am.  Ry. 
Rep.  461. 

Kentucky. — Wilsey  v.  Louisville,  etc.,  R.  Co.,  83  Ky.  511.  26  Am. 
&  Eng.  R.  Cas.  258. 
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Maryland.— Johnson  v.  Philadelphia,  etc.,  R.  Co.,  63  Md.  106,  IS 
Am.  &  Eng.  R.  Cas.  304;  McClure  v.  Philadelphia,  etc..    R.  Co..  34 

Md.  532. 

MMMchuBctts.— Buckley  r.  Old  Colony  R.  Co.,  161  Mass.  26,  :J6 
N.  E.  S83. 

New  JerKy.— Petrie  t'.  Pennsylvania  R.  Co.,  42  N.  J.  L.  449,  1  -\m 
&  Eng.  R,  Cas.  258;  State  i:  Overton,  24  N.  J.  L.  435. 

New  Yorlc— Terry  i:   Flushing,  etc.,   R.  Co.,  13   Hun   (N.   Y.).   3S9 

Ohio.— Hatten  v.  Railroad  Co.,  -iB  Ohio  St.  37S,  13  Am.  &  Eng. 
R.  Cas.   53. 

PennaylvMia.— Dietrich  v.  Pennsylvania  R.  Co..  71  Pa.  St.  432.  3 
Am.  Ry.  Rep.  435;  Oil  Creefc,  etc.,  Ry.  Co.  v.  Clark,  72  Pa.  St.  S3i, 
6  Am,  Ry.  Rep.  476. 

West  Virginia.— Layne  v.  Chesapeake,  etc.,  Ry.  Co.  (W.  Va.).  36 
R.  R.  R.  537,  69  Am.  &  Eng,  R.  Cas,.  N,  S,,  537.  67  S,  E,  1103. 

In  Stone  v.  Chicago,  etc.,  R,  Co.,  47  Iowa.  82,  17  Am,  Ry.  Rep-  461 
it  is  held  that  the  ordinary  contract  for  the  transportation  of  a 
passenger  on  a  railroad  train  is  an  entirety,  and  if.  without  the  con- 
sent of  the  carrier,  he  alights  before  reaching  his  destination,  he 
cannot  again  impose  the  obligation  of  the  contract  by  insisting  thai 
he  shall  be  carried  on  another  train  the  remainder  of  the  journey. 

If  a  passenger  leaves  the  train  to  "stop  over"  before  he  has 
arrived  at  the  point  to  which  his  ticket  entitled  him  to  ride,  and  the 
ticket  does  not  confer  upon  him  a  right  to  "stop  over."  he  thereby 
terminates  his  contract  with  the  company  to  carry  liim  to  his  desti- 
nation. Drew  V.  Central  Pac.  R.  Co.,  51  Cal.  435.  J2  Am.  Ry.  Rep- 
232, 

Ticket  for  Through  Train. — In  State  v.  Overton,  24  N,  J.  L.  435, 
it  is  held  that  if  a  railroad  company  sell  to  a  passenger  a  ticket 
to  go  over  the  road,  by  a  through  train,  he  has  no  right,  without 
the  assent  of  the  company,  to  stop  at  a  way  station,  and  demand, 
by  virtue  of  such  ticket,  or  conductor's  check  given  in  lieu  thereof, 
a  continuation  of  his  passage  over  the  residue  of  the  road;  the  dis- 
tance and  manner  in  which  a  passenger  is  to  be  carried  over  a  railroad 
being  a'malter  of  contract,  and,  unless  prohibited  by  law,  a  railroad 
company  having  the  right  to  charge  higher  fares  to  way  stations 
than  their  proportion  of  the  distance 

Leaving  Train  before  Reaching  Destination,  for  Purpose  of  Walk- 
ing Home.— In  Buckley  i>.  Old  Colony  R.  Co.,  161  Mass.  26.  36  N. 
E.  S83.  it  was  held  that  one  who,  before  reaching  the  station  t" 
which  his  ticket  entitles  him  to  ride,  leaves  the  train  at  a  place  not 
designed  for  the  discharge  of  passengers,  for  the  sole  purpose  of 
continuing  his  homeward  journey  on  foot,  thereby  terminates  his 
relation  to  the  company  as  a  passenger. 

3.    Stop-Over  Privilege  Granted  by  Conductor. 

But  it  has  been  held  that  a  passenger  has  the  right  to  rely  an^I 
act   upon   the   statement   of   the   conductor   of  his   train   that   he  may 
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ilight  at  an  intermediate  station,  with  no  intention  to  resume  his 
journey  on  such  train,  but  upon  a  later  one,  without  terminating 
!:ii  status  as  a  passenger,  though  his  ticket  does  not  confer  upon 
him  the  stop-over  privilege.  New  York,  etc.,  R.  C.  v.  Winter,  143 
L".  S.  60,  36  L.  Ed.  71;  Tarbell  v.  Northern  Cent.  Ry.  Co.,  24  Hun 
i\-.  v.),  SI. 

1  Still  Puaenger  of  Car  JuM  Left,  in  Order  to  Transfer. 
One  still  retains  his  status  as  a  passenger  of  the  street  car  or 
riilroad  train  he  has  just  left  for  the  purpose  of  transferring  to 
another  car  or  train,  in  compliance  with  a  requirement  of  the  car- 
rier, while  on  his  way  to  the  transfer  car  or  train.  Knight  v.  Port- 
land, etc..  R.  Co.,  56  Me.  234;  Baltimore,  etc.,  R.  Co.  v.  State,  60 
Md  «9,  13  Am.  &  Eng.  R.  Cas.  149;  St.  Louis,  etc.,  R.  Co.  v. 
Giiiiith,  12  Tex.  Civ.  App.  631.  35  S.  W.  741;  Chicago,  etc.,  R.  Co. 
r.  Winters,  ITS  111.  2B3,  51   N.   E.  901. 

5.  Leaving  Moving  Train  or  Street  Car. 

It  has  been  held  that  one  forfeits  his  right  to  the  care  due  a 
[ussenger  by  leaving  a  train  or  street  car  while  it  is  moving.  Com- 
nionwMlth  V.  Boston,  etc.,  R.  Co.,  1  Am.  &  Eng.  R.  Cas.  459.  129 
Miss.  500,  37  Am.  Rep.  382. 

Struck  by  Engine  on  Parallel  Track  after  Alighting  from  Car  Hov- 
in;  beyond  His  Station. — A  passenger  left  the  train  after  the  con- 
ductor had  called  out  the  name  of  the  station  to  >vhich  he  was 
tnlitlcd  to  be  carried,  and  the  car  in  which  he  was  had  passed  the 
stilion  and  had  almost  stopped;  and,  while  crossing  to  the  station, 
•'JS  killed  by  a  locomotive  on  a  parallel  track.  On  an  indictment 
igiinst  the  railroad,  under  Mass.  St.  of  1874,  c.  372,  §  103.  it  was 
held  that  the  person  killed  ceased  to  be  a  passenger  when  he  left 
ihf  train  while  it  was  moving.  Commonwealth  v.  Boston,  etc..  R. 
Cn.,  1  ,\m.  &  Eng.  R.  Cas.  459.  139  Mass.  500,  37  Am.  Rep.  382. 

Train  Started  after  Beginning  of  Attempt  to  Alight— But  where 
1  passenger  started  to  get  off  a  train  as  soon  as  it  stopped  at  his 
dtstinalion,  but  before  he  could  alight  the  train  started  up  again, 
and  he  stepped  from  the  car  platform  while  the  train  was  in  motion, 
""d  was  injured,  it  was  held  that  he  was  still  a  passenger  at  the 
'ime  he  stepped  from  the  platform.  Pittsburg,  etc.,  Ry.  Co.  v.  Gray, 
2'  Ind.  App.  588,  4  R.  R.  R.  120.  37  Am.  &  Eng.  R.  Cas.,  N,  S.,  120, 
^  N'.  E.  39. 

6.  Time  and  Opportunity  to  Leave  Vehicle. 

The  relation  of  carrier  and  passenger  does  not  terminate  until  the 
passenger  has  had  a  reasonable  time  and  opportunity  to  leave  the 
'tliicle  at  his  destination.  St.  Louis  S.  W.  Ry,  Co.  v.  Harper  (Ark,), 
-1  Am.  &  Eng.  R.  Cas.,  N.  S.,  77;  Denver,  etc.,  R.  Co.  v. 
0"ry  (Colo.).  36  R.  R.  R.  141,  59  Am.  &  Eng.  R.  Cas,.  N.  S.,  141; 
CWcigo  Terminal,  etc.,  Co.  v.  Schmelling,  99  111.  App.  577;  Pitts- 
4J  R  R  R_25 


,,  Google 


386       Vol  42  R  R  R— \'ol  65  Am  &  Eng  R  Cas  N  S 

Note 
burg,  etc.,  Hy.  Co.  :'.  Gray,  28  ind.  App.  588,  i  K.  R.  R.  130,  27 
&  Eng.  R.  Cas.,  N.  S..  ISO.  64  N.  E.  39;  Dennison,  etc.,  Ry.  C 
Johnson,  36  Tex.  Civ,  App.  115,  81  S.  W.  780;  St.   Louis,  etc., 
Co.  V.    Finley,   79   Tex.    85,   15   S.   W.   266;    Texas,   etc.,    Ry.  C 

Miller.  79  Tex.   78,'  15   S.   W.  264. 

The  duty  of  a  railroad  company  as  a  common  carrier  of  pai 
gers  is  not  performed  until  it  delivers  its  passengers  at  the  st; 
to  which  he  has  paid  his  fare,  Birmingham  R.,  etc..  Co.  v.  Sea 
(Ala.),  38  R.  R.  R.  4,  01  Am,  &  Eng.  R,  Cas..  N.  S.,  4,  53  So,  241 

Re-Entcring  Train  for  Forgotten  Property — Bralceman's  A 
ance — Injured  in  Alighting. — Plaintiff,  after  alighting  from  del 
ant's  (rain  at  his  destination,  discovered  that  he  had  left  his 
book  and  papers  on  the  .seat,  and  on  being  assured  by  the  brake 
who  was  assisting  passengers  to  alight,  thai  he  would  have  tirr 
go  back  for  the  papers  before  the  train  started,  went  back,  sec 
his  papers,  and  hurried  to  alight,  and  as  he  was  attempting  t< 
so  the  hrakeman  suddenly  picked  up  his  lantern  and  step  box, 
plaintiff  fell,  or  was  knocked  down,  and  injured.  It  was  held 
plaintiff  was  still  a  passenger  when  injured.  Hill  v.  St.  Louis, 
Ry.  Co.,  85  Ark.  5S9.  28  R.  R.  R.  753,  51  Am.  &  Eng.  R.  Cas.,  I 

753.  109  S.  W.  523. 

Again  Boarding  Train  to  Get  His  Change  from  Conductor.- 

when  one,  who  had  just  alighted  from  a  train  upon  which  he 
been  a  passenger,  again  boarded  it  after  it  had  moved  away 
the  station  of-  his  destination,  for  the  exclusive  purpose  of  ge 
from  the  conductor  the  money  due  him  after  the  deduction  o 
fare  from  a  five  dollar  bill  (the  conductor  not  having  been  ab 
make  change  on  the  car,  and  having  forgotten  to  give  him 
change  on  the  train),  and  when  he  jumped  off,  under  the  eonduc 
advice,  after  the  return  of  his  money,  at  a  point  beyond  the  sia 
not  suitable  nor  intended  for  the  purpose,  the  relation  of  passe 
and  carrier  did  not  exist  between  him  and  the  railroad  com[ 
Pittsburg,  etc..  Ry.  Co.  j'.   Krouse,  30  Ohio  St.  222.  15  Am.  Ry. 


7.   While  on  Way  to  Depot  after  Alighting  from  TraiiL 

A  passenger  continues  to  retain  his  status  and  rights  as  such  : 
he  has  alighted  from  his  train  at  his  destination  and  is  proceedin 
the  carrier's  depot  or  other  stopping  place.  Louisville,  etc,  R. 
V.  Keller  (Ky,),  IS  Am,  &  Eng.  R,  Cas.,  N.  S.,  89;  Powell  v.  P 
delphia,  etc.,  Ry.  Co.  (Pa.).  30  R.  R.  R.  536,  53  Am.  &  Eng 
Cas.,  N.  S.,  536,  70  Atl,  26B. 

After  Passing  Over  Highway. — Where  a  passenger  alights  frc 
train,  crosses  the  track  to  a  station  on  the  other  side  to  me 
friend  waiting  for  her.  and  in  so  doing  crosses  a  highway, 
did  not  cease  to  be  a  passenger  because  she  had  passed  over 
highway,  Powell  z:  Philadelphia,  etc.,  Ry,  Co,  (Pa.),  30  R.  E 
536,    53    Am.    &    Eng.    R.    Cas,,    N.    S.,    536,   70   Atl,    368, 

Way  to  Depot  Blocked  by  Another  Train— Exposure  to  Weath 

It    appeared    that   when    the   train    upon   which    plaintiff   was   a 
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fMger  reached  her  destination  it  was  raining  and  hailing  very  hard, 
ind  when  she  attempted  to  reach  the  depot  for  shelter  she  found 
ihc  way  blocked  by  a  freight  train,  and  was  compelled  to  wait  from 
two  to  ten  minutes  exposed  to  the  weather,  until  the  freight  train 
moved  off.  It  was  held  that  she  did  not  cease  to  be  a  passenger 
vthen  she  left  her  train,  and  was  entitled  to  protection  from  the 
weather  in  defendant's  depot  for  a  reasonable  length  of  time  to  pre- 
jut  to  resume  her  journey.  Louisville,  etc.,  R.  Co.  v.  Keller  (Ky.), 
13  .\m.  &  Eng.   R.  Cas.,  N.  S.,  89. 

Retnnimg  to  Train  to  Use  It  ss  Means  of  Croaung  Track. — But 
in  Ratteree  v.  Galveston,  etc.,  Ry.  Co.,  36  Tex.  Civ.  App.  197,  81  S. 
W.  S66,  it  is  held  that  where,  after  a  passenger  had  alighted  from  a 
train,  he  returned  to  it  for  the  purpose  of  using  it  as  a  mode  of 
crossing  to  the  other  side  of  the  track,  he  thereby  became  a  tres- 
lasser. 

B.  Croaaing  Tracks  between  Train  and  Depot  after  Alighting. 

One  is  still  a  passenger  when  crossing  a  railroad  track,  after  he 
has  alighted  from  his  train  at  his  destination,  and  is  leaving  the 
citfier's  premises  by  a  proper  route,  or  one  which  he  has  a  right 
lo  believe  is  such.  Chesapeake,  etc.,  Ry.  Co.  v.  King  (C.  C.  A.), 
»  Fed.  Rep.  251. 

I'ming  OAer  Side  of  Train  to  See  Eitgineer  on  Private  Business. 
-But  in  Hendrick  v.  Chicago,  etc.,  R.  Co.,  136  Mo.  S48,  38  S.  W.  297, 
it  is  held  that  a  passenger,  after  alighting  ceases  to  be  one  when  he 
nndertakes  to  pass  to  the  other  side  of  the  train  to  see  the  engineer 
on  private  business. 

9.   Inunediately  after  Alighting  from  Street  Car. 

It  seems  that  under  ordinary  circumstances  a  street  car  passenger 
terminates  his  relation,  as  such,  to  the  carrier,  by  safely  alighting 
horn  the  car  upon  the  street. 

Connecticut.— Powers  i:  Connecticut  Co.  (Conn,),  a4  R.  R.  R.  434, 
il  \m.  &   Eng.   R.  Cas.,  N.   S.,  43i,  74  Atl.  931. 

Georgia.— Columbus  Ry.  Co.  v.  Asbell  (Ga.),  38  R.  R.  R.  22,  61 
Am.  St  Eng.  R.  Cas.,  N.  S.,  23.  66  S.  E.  902. 

minois.— West  Chicago  St.  R.  Co.  v.  Walsh,  78  111.  App.  595. 

Indiana. — Indianapolis  St.  R.  Co.  v.  Tener,  33  Ind.  App.  311. 

Ketttocky. — Louisville  Ry.  Co.  v.  Meglemery  (Ky.),  78  S.  W.  817. 

Uaaaachuaetts,- Conroy  v.  Boston  Elev.  Ry.  Co.,  19  R.  R.  R.  384, 
«  Am.  &  Eng.  R.  Cas.,  N.  S.,  384,  74  N.  E.  672,  188  Mass.  411; 
Ctfamer  v.  West  End  St.  Ry.  Co.,  156  Mass.  330,  31  N.  E.  391. 

Hew  Hampahire.- Haselton  v.  Portsmouth,  etc.,  Ry.,  71  N.  H.  589, 
6  H.  R.  R.  705,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  705,  53  Ati.  1016. 

Hew  York.— Piatt  i'.  Grand  St.,  etc.,  R.  Co.  (N.  Y.  Sup.  a.),  2 
Hun  134. 

Tennessee. — Street  Railway  v.  Boddy.  105  Tenn.  665. 

In  West  Chicago  St.  R.  Co.  v.  Walsh,  78  III.  App.  595,  it  is  held 
Ibt  when  a  passenger  alights  from  a  street  car,  it  having  stopped 
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at  a  safe  place  tor  such  purpose,  the  relation  of  the  company  to 
such  passenger  as  a  common  carrier,  and  its  duties  incident  to  such 
relation,  cease. 

Where  a  passenger  has  safely  alighted  from  his  street  car  at 
his  destination,  he  ceases  to  be  a  passenger.  Columbus  Ry.  Co.  r 
Asbell  (Ga),  38  R.  R.  R.  22,  61  Am.  &  Eng.  R.  Cas..  N.  S..  E2. 
66  S.   E.  002. 

Rights  Only  Those  of  Occiq>i«r  of  Public  Place.— In  Creamer  v. 
West  End  St.  Ry,  Co..  156  Mass.  330.  31  N.  E.  391.  it  is  held  that 
one  who  steps  from  a  street  car  to  the'  street  is  not  upon  the 
premises  of  the  railway  company,  but  upon  a  public  place  where  he 
has  only  the  same  rights  of  every  occupier,  and  over  which  place 
the  carrier  has  no  control;  and  his  rights  are  those  of  a  traveler 
upon  the  highway,  and  not  of  a  passenger.  This  was  held  where 
one  was  killed  immediately  after  leaving  the  car  by  being  struct 
by  another  car. 

Alighting  at  Street  Intersection  and  Proceeding  Toward  Sidewalk- 
Degree  of  Care.— In  Street  Railway  v.  Boddy,  103  Tenn.  666.  it  is 
held  that  a  street  railway  company  is  not  held  to  that  high  degree 
of  care  which  it  owes  to  a  passenger  on  its  cars,  in  favor  of  one 
who  has  alighted  from  his  car  at  his  destination,  a  public  place, 
an  intersection  of  streets,  over  which  the  company  has  no  special 
conirol,  and_  is  proceeding  to  the  sidewalk.  The  company  does, 
however,  owe  to  such  person,  at  such  public  place  and  while  near 
its  track,  a  very  high  degree  of  care. 

Traveler  on  Street— In  Indianapolis  St.  R.  Co.  v.  Tenet,  32  Ind. 
App.  311,  it  is  held  that  one  who  alights  from  a  street  car  on  which 
he  has  been  a  passenger  at  once  becomes  a  traveler  on  the  street. 

Safe  Passage  Across  Street. — In  Powers  v.  Connecticut  Co.  (Conn.). 
34  R.  R.  R,  434,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  434.  74  Atl.  931,  it  is 
held  that  a  passenger  on  a  street  car  ceases  to  be  such  when,  at 
the  end  of  his  trip,  he  steps  from  the  car  upon  the  street,  and  the 
carrier  is  not   responsible  as  such   for  his  safe  passage  across  the 

Starting  to   Cross  Street  behind  End  of  Car— Fall  Over  RaiL— 

Where  a  passenger  on  a  street  car  alighted  and  started  to  cross 
the  street  behind  the  end  of  the  car,  when  she  was  injured  by  fall- 
ing over  one  of  the  rails  above  the  surface  of  the  ground,  she  had 
ceased  to  he  a  passenger  before  she  was  injured.  Conroy  v.  Boston 
Elev.  Ry.  Co.,  19  R.  R.  R.  384.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  384, 
74  N.  E.  672,  18B  Mass.  411. 

When  out  of  Danger  of  Injury  from  Forward  Movement  of  Car.— 
After  a  passenger  had  alighted  from  a  street  car,  so  as  to  be  free 
from  injury  from  its  forward  movement,  the  company  owed  him  no 
further  duty,  except  to  use  ordinary  care  to  avoid  injuring  hitn. 
Louisville  Ry.  Co.  v.  Meglemery  (Ky.),  78  S,  W.  317. 

Struck  by  Car  Hone  Being  Driven  to  Other  End  of  Car.— In 
Piatt  V.  Grand  St.,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  3  Hun  124.  it  ap- 
peared that  a  car  belonging  to  defendant,  in  which,  plaintiff  was  i 
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passenger,  having  arrived  at  the  end  of  its  route,  stopped,  and  plain- 
liff,  having  stepped  from  the  end  of  the  car  to  which  the  horses 
were  attached,  proceeded  toward  the  sidewalk.  When  she  left  the 
cir,  the  horses  were  still  attached  to  it.  When  she  was  about  six 
■r  eight  feet  from  the  ear  she  was  struck  on  the  right  shoulder  by 
line  of  the  car  horses,  while  they  were  being  driven  to  the  other 
tnd  of  the  car.  It  was  held  that  plaintifl  had  ceased  to  be  a  pas- 
senger at  the  time  of  the  accident. 

Negligent  Hanagcinent  of  Cars  on  Parallel  Track.— But  in  South 
Covington,  etc.,  Ry.  Co.  v.  Beatty  (Ky.),  SO  S.  W.  239,  it  is  held  that 
1  passenger  upon  alighting  from  .i  street  car  does  not  cease  to  be 
i  passenger,  but  is  entitled  to  protection  as  such  against  the  negli- 
gent management  of  cars  by  the  same  company  on  a  parallel  track. 
Both  Feet  Squarelsr  on  Ground. — And  in  the  transportation  of  pas- 
sengers on  street  cars,  the  relation  of  carrier  and  passenger  does 
D'>I  terminate  until  the  passenger  has  alighted  and  has  both  feet 
^quarely  on  the  ground.  Denver  City  Tramway  Co.  v.  Hills  (Colo.), 
41  R.  R.  B.  505.  64  Am.  &  Eng.  R.  Cas-,  N.  S.,  505.  116  Pac.  125. 

Opportiiiiit7  to  Leave  Alighting  Place— Agaaulted  by  Conductor. — 
.\ad  a  street  car  passenger  continues  to  be  such  after  he  has  alighted 
irom  the  car  until  he  has  had  a  reasonable  opportunity  to  leave  the 
place  at  which  he  alights,  and  hence  the  carrier  is  not  discharged 
irom  liability  where  he  is  assaulted  by  its  servant  as  soon  as  his 
t«i  touch  the  ground.  Johnson  zi.  Washington  Water  Power  Co. 
iWash.).  40  R.  R.  R.  586,  63  Am.  &  Eng.  R.  Cas,.  N.  S.,  586.  114 
Pac.  453. 

Where  Company  Responsible  for  Obstructions  in  Street— The 
rcUlion  of  passenger  and  carrier  was  not  terminated  upon  a  passen- 
ter  alighting  from  a  street  car,  where  the  carrier's  charter  made  it 
liible  for  injuries  sustained  by  reason  of  any  obstruction  placed  by 
ilin  the  street  White  v.  Lewiston,  etc..  Ry.  (Me.),  39  R.  R.  R,  364, 
«S  .Km.  &  Eng.   R.  Cas.,  N,  S..  364,  78  Atl.  473. 

Entitled  to  Opportunity  to  Leave  Carrier's  Roadway. — The  rela- 
tion of  a  street  car  passenger  does  not  end  when  he  leaves  the  car, 
imt  continues  until  he  has  reasonable  opportunity  to  leave  the  car- 
rier's roadway,  aftef  the  car  reaches  the  place  to  which  he  is 
tmitled  to  be  carried.  Melton  t:  Birmingham  R.,  etc.,  Co.  (Ala.), 
!^  R.  R,  R.  768,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  768.  45  So.  151. 

One  Foot  on  Foot- Board— Assisting  Child  to  Alight.—Where  there 
«as  testimony  that  when  the  car  on  which  plaintiff  was  riding 
Slopped  he  put  one  foot  on  the  ground  and  with  the  other  on  the 
i'lot-board  attempted  to  lift  his  little  girl  off  the  car,  when  it  started 
suddenly,  injuring  him,  the  question  as  to  whether  he  was  a  pas- 
stngtr  was  for  the  jury.  Chicago  Union  Tract.  Co.  v.  Rosenthal, 
21T  HI.  458,  31  R.  R.  R.  747.  44  Am.  &  Eng.  R.  Cas..  N.  S.,  747.  75 
N".  E-  578. 

10.  Leaving  Train  by  Wrong  Route. 
One  cannot,  as  a  passenger,   hold   the  carrier  liable  for  injuries 
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sustained  by  him  while,  without  necessity,  Iea.vinK  the   train  at  his 
destination  by  a  route  which  he  ki:ows,  or  should  know,  is  not  in- 
tended to  be  used  for  such  purpose.     Chicago,  etc.,  R.  Co.  v.  Har- 
rison, 100  III,  App.  211. 

Climbing  over  lacked  Gate  to  Get  upon  Track  in  Opposite  Direc- 
tion.—In  Chicago,  etc.,  R.  Co.  v.  Harrison,  lOO  111.  App.  211,  it  is 
held  that  a  railroad  company  has  the  right  to  determine  the  routes 
by  which  passengers  shall  enter  upon  and  leave  its  trains;  and 
where  a  safe  and  suitable  egress  in  one  direction  is  provided,  and 
a  passenger,  instead  of  taking  it,  climbs  over  a  locked  gate  and 
gets  upon  the  track  in  an  opposite  direction,  he  severs  his  relation 
with  the  carrier  as  a  passenger. 

11.   At  Depot  after  Alighting  from  Train. 

After  a  passenger  has  alighted  ficm  his  train  at  his  destination 
he  may,  as  a  passenger,  hold  the  carrier  responsible  for  any  injuries 
sustained  by  him  while  remaining  at  the  depot  a  reasonable  time 
before  departing  for  his  home  or  other  ultimate  destination.  Powell 
w.  Philadelphia,  etc.,  R.  Co.  (Pa.).  30  R.  R.  R.  536.  53  Am.  &  Eng. 
R.  Cas..  N.  S.,  536,  70  Atl.  268;  Houston,  etc..  R.  Co.  v.  Moore,  49 
Tex.  31. 

When  a  passenger  has  reached  his  destination,  and  a  reasonable 
time  in  which  to  leave  the  station  has  elapsed  his  rights  as  a  pas- 
senger cease.  Louisville,  etc.,  R.  Co.  i-.  Bays  (Ky.),  40  R  R-  R-  86. 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  86,  134  S.  W.  450. 

Waiting  for  Friend. — Where  a  passenger  after  alighting  from  a 
train  enters  the  station  to  wait  for  a  friend,  she  is  entitled  to  use 
the  station  tor  a  reasonable  time.  Powell  v.  Philadelphia,  etc.,  R. 
Co.  (Pa.),  30  R,  R.  R.  536.  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  536.  70 
Atl.  268. 

Aiding  in  Removal  of  Baggage. — In  Ormond  v.  Hayes,  60  Tex.  180, 
it  is  held  that  the  relation  of  carrier  and  passenger  does  not  neces- 
sarily cease  where  the  passenger  has  alighted  from  the  car  and  is 
aiding  the   carrier's   employees  in    removing  his   baggage  from  the 

Pall  from  Unlighted  Platform — Intention  to.  Remain  in  Station 
until  Morning.— In  Chicago,  etc.,  R.  Co.  v.  Wood  (C.  C.  A.),  IM 
Fed.  Rep,  663,  it  is  held  that  a  woman  alighting  at  a  station  in  the 
early  morning,  while  it  was  dark,  and  injured  immediately  after- 
wards by  falling  from  the  platform,  owing  to  the  darkness,  is  not 
debarred  from  recovering  for  the  injury  because  she  had  formed 
the  intention  of  remaining  at  the  station  until  daylight. 

It.   Time  and  Opportunity  to  Leave  Carrier's  Premiges. 

A  passenger  continues  to  be  one  after  he  has  alighted  from  the 
carrier's  vehicle  at  his  destination,  until  he  has  had  a  reasonably 
sufficient  time  and  opportunity  to  leave   the  carrier's  premises. 

United    Sutes.— Chicago,    etc.,    R.    Co.   v,   Thurlow    (C.    C.   A,}.  3" 
R.  R.  R.  .^46,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  546.  17B  Fed.  Rep.  891; 
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ChiMgo,  etc..  R.  Co.  v.  Wood  (C.  C.  A),  104  Fed.  Rep.  663;  Chesa- 
ptikt.  etc.,  R.  Co.  V.  King  (C.  C.  A.),  99  Fed.  Rep.  251. 

Arkmeu.— Hill  v.  St.  Louis,  etc.,  R.  Co.,  35  Ark.  529,  38  R.  R.  R. 
753,  SI  Am.  &  Eng.vR.  Cas.,  N.  S.,  753,  109  S.  W.  523. 

Connecticut— Gardner  v.  New  Haven,  etc.,  Co.,  18  Am.  &  Eng. 
R.  Cas.  170,  51  Conn.  143,  50  Am.  Rep.  12. 

Georgia.— Brunswick,  etc.,  R.  Co.  v.  Moore  (Ga.),  12  Am.  &  Eng. 
R  Cas.,  N.  S.,  84. 

Illinois.— Chicago,  &  A.  R.  Co.  v.  Tracey,  106  111.  App.  563;  Chicago, 
eic,  R.  Co.  V.  Winters,  17S  III.  293.  12  Am.  &  Eng.  R.  Cas.,  N.  S..  93, 
SI  N'.  E.  flOi;  Chicago,  etc.,  R.  Co.  v.  Schmelling,  197  III.  619,  5  R. 
R.  R.  398.  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  298,  64  N.  E.  714;  Chicago 
Vnion  Tract.  Co.  v.  O'Brien  (111.),  19  R.  R.  R.  95,  42  Am.  &  Eng. 
R.  Caa..  N.  S..  85;  Pennsylvania  Co.  t:  McCaffrey,  173  111.  169,  50 
N.  E.  713. 

Indiana.— Jeffersonville.  etc.,  R.  Co.  v.  Parmalee,  51  Ind.  42. 

Maauchiuetts. — Dodge  v.  Boston,  etc.,  Steamship  Co.,  37  Am.  & 
Eog.  R.  Cas.,  67,  148  Mass.  807,  19  N.  E.  373,  2  L.  R.  A.  83;  Mc- 
KlmbU  t:  Boston,  etc..  Railroad,  139  Mass.  542,  8  N.  E.  97;  Webster 
r.  Fitehburg  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  1,  161  Mass.  298.  37  N.  E. 

Michigaft.- Burnham  v.  Wabash,  etc.,  R.  Co..  91  Mich.  523.  52  N. 
W.  H. 
HitMiui. — Prickett   *.    New    Orleans    Anchor    Line.    13    Mo.    App. 


-Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.).  15  R.  R.  R. 
SM.  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  886,  101  K.  W.  1033. 

OUo.—P en n sylvan ia,  etc.,  R.  Co.  v.  Martin,  3  Ohio  Dec.  493,  2 
X.  P.  353. 

Pennsylvania.- Bricker  v.  Philadelphia,  etc..  R.  Co.,  132  Pa.  St,  1. 
I9Atl.  983;  Pennsylvania  R.  Co.  v.  Price,  1  Am.  &  Eng.  R.  Cas.  234. 
96  Pa.  St.  256;  Powell  v.  Philadelphia,  etc.,  R.  Co.   (Pa.),  30  R.  R. 

R.  53S,  53  Am.   &   Eng.    R.   Cas.,  N.   S..  S36,  70  Atl.  268. 

South  Carolina,— Taylor  v.  Atlantic  C.  L-  R.  Co.,  78  S.  Car.  532. 
8S  R.  R.  R.  774,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  774,  59  S.  E.  641. 

Texas.— Houston,  etc..  R,  Co.  v.  Batchler,  32  Tex.  Civ.  App.  14,  73 
S.  W.  981;  Texas,  etc.,  R.  Co.  v.  Dick,  26  Tex.  Civ.  App.  256,  63  S. 
W.  S9S. 

West  Virginia.— Layne  z:  Chesapeake,  etc.,  R.  Co.  (W.  Va),  39  R. 
a.  R.  143.  62  Am.  8c  Eng.  R.  Cas.,  N.  S.,  143,  69_  S.  E.  700;  McDade 
f.  N'ortolk.  etc.,  R.  Co.  (W.  Va.),  37  R.  R.  R.  554,  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  554,  68  S.  E.  378. 

The  general  rule  is,  that  the  relation  of  carrier  and  passenger  does 
not  terminate  until  the  passenger  has  alighted  from  his  train  and 
left  the  place  where  passengers  are  discharged,  or  after  reaching  his 
destination,  has  had  reasonable  time  to  get  off  the  car  and  leave  the 
premises  of  the  carrier.  Layne  v.  Chesapeake,  etc.,  R.  Co.  (W.  Va.), 
39  R.  R.  R.  143.  62  Am,  8c  Eng.  R.  Cas..  N.  S.,  143,  69  S.  E.  700. 
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Trains  Obliged  by  Law  to  Stop  within  Five  Feet  ot  Intersection— 
Cotinecting  Platform — Caused  to  Leave  Train  on  Wrong  Side  by 
Negligence. — Trains  were  obliged  by  law  to  stop  within  five  hundred 
feet  of  the  point  where  its  tracks  crossed  those  of  another  company. 
At  this  stopping  place,  defendant  company  maintained  upon  the 
eastern  side  of  its  tracks  a  building  and  platform  adapted  for  the 
use  of  passengers,  and  used  by  them  to  enter  its  trains,  and  also 
by  the  workmen  at  its  shop  in  the  vicinity.  No  trains  of  the  cor- 
poration were  advertised  lo  stop  at  this  point,  no  tickets  were  sold, 
and  no  (ares  were  taken  for  passengers  to  or  from  this  point,  and  the 
name  of  such  stopping  place  was  never  called  in  the  trains.  A 
passenger  on  one  of  defendant's  trains  left  it  at  this  place  upon  the 
westerly  side  of  the  tracks,  where  no  provision  was  made  for  pas- 
sengers, and  where  it  was  dangerous  for  passengers  to  alight,  and 
was  killed  by  a  passing  train  on  a  parallel  track.  It  was  held  ihat 
he  was  still  a  passenger  if,  hy  reason  of  the  defendant's  neglect  of 
precautions  which  it  should  have  taken,  the  plaintiff's  intestate  left 
the  train  upon  the  wrong  side,  and  thereby  lost  his  life.  McKimble 
I'.   Boston,  etc.,   R.  Co.,   141   Mass.  463,  5   N,   E.   804. 

Wharf  Used  as  Passage-Way  from  Trains  to  Steamboats.— \\' he  re 
plaintiff's  ticket  entitled  her  to  a  passage  over  the  defendant's  road 
to  P.,  and  hy  steamboat  from  P.  to  B.,  and  the  defendants  had  built 
their  track  upon  their  wharf  down  to  the  steamboat  and  had  fn" 
their  passenger  train  upon  it  for  a  time,  and  still  continued  to  run 
their  baggage  train,  and  they  directed  their  passengers  verbally  or 
by  printed  sign,  to  use  the  wharf  as  a  passage-way  to  the  boat,  and 
they  did  so  use  it,  and  they  made  the  wharf  subsidiary  and  necessary 
lo  the  proper  use  and  enjoyment  of  their  road.  It  was  held  thai 
defendants  were  bound  to  exercise  the  same  degree  of  care  in 
making  the  wharf  safe  and  convenient  for  their  through  passengers 
to  travel  over  as  is  required  of  con.mon  carriers  of  passengers,  al- 
though they  required  them  to  disembark  at  their  depot,  forty  rods 
distant  from  the  steamboat;  and  that  such  liability  continued  until, 
in  the  ordinary  course  of  their  passage  over  the  wharf,  they  reached 
the  point  where  the  liability  of  the  steamboat  company  commenced 
Knight  V.  Portland,  etc,  R.  Co.,  S6  Me.  334. 

Necessary  Delay— Question  for  Jury.— Where  a  passenger  was 
necessarily  hindered  or  delayed  in  leaving  the  carrier's  premises,  the 
question  whether  he  failed  to  depart  within  a  reasonable  time  is  one 
of  fact  for  the  jury.  Layne  v.  Chesapeake,  etc.,  R.  Co.  (W.  Va,). 
39  R.  R.  R.  143,  63  Am.  &  Eng.  R.  Cas„  N.  S..  143,  69  S.  E.  700. 

Brother  Shot  by  Railroad's  Policeman — Passenger  Returning  to 
Stttion.— In  Layne  v.  Chesapeake,  etc..  R.  Co.  (W.  Va.),  39  R.  R,  R 
143.  62  Am.  &  Eng,  R,  Cas..  N.  S.,  143,  69  S.  E.  700,  it  is  held  that 
if  a  passenger  has  alighted  at  his  point  of  destination,  and  is  pro- 
ceeding by  the  usual  way  to  leave  the  railroad  premises,  hut.  before 
he  has  left  them,  is  halted  by  the  discharge  of  a  gun  and  a  report 
that   his   brother,   a    fellow   passenger,   has   been   shot   by    a   special 
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police  officer  of  ihe  railway  company,  and  in  good  faith  and  without 
the  intention  of  engaging  in  the  difficulty  returns  to  relieve  his 
brother,  he  should  be  regarded  as  reasonably  and  necessarily  delayed, 
and  as  continuing  to  be  a  passenger,  entitled  as  such  to  the  protec- 
tion of  the  railroad  company  and  its  agents;  and  if  assaultetd  by 
such  police  officer  or  agent  of  the  railroad  company,  the  latter  is 
liable  to  him  in  damages  for  his  injuries. 

"PuMDgcr  Being  Transported." — From  the  time  a  passenger  places 
himself  under  the  charge  of  the  c&rrier,  by  going  to  the  station  a 
reasonable  time  before  the  time  fixed  for  the  departure  of  the  train 
upon  which  he  intends  to  take  passage  and  by  indicating  to  the 
cirrier  in  some  manner  his  intention  to  become  a  passenger,  until 
ht  is  afforded  the  opportunity  to  leave  the  premises  of  the  carrier 
at  its  termination,  he  is  "a  passenger  being  transported."  unless  by 
some  act  not  attributable  to  the  carrier  the  relation  ceases.  Fremont, 
etc..  R.  Co.  V.  Hagblad  (Neb.),  15  R  R,  R.  326,  aS  Am.  &  Eng.  R. 
Cas.,  N'.  S.,  226,  101  N.  W.  1033. 

a.  Upon  Part  of  Station  PrenuseB  Not  Intended  for  Uae  oE  Pas- 

.\  person  is  no  longer  entitled  to  the  rights  of  a  passenger  after 
he  leaves  the  station  house,  and  goes  upon  some  other  part  of  the 
carrier's  premises  which  he  knows,  or  should  know,  in  the  exercise 
Dt  reasonable  care,  is  not  intended  for  the  use  of  passengers, 

lUincM.— Kane  v.  Cicero,  etc.,  R.  Co.,  100  111.  App.  181. 

HuylaniL— State  v.  Western  Maryland  R.  Co.,  21  Am.  &  Eng.  R. 
Cas.  503,  63  Md.  433. 

New  York— Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.  126,  7  Am. 
Ry.  Rep.  25,  9  Am.  Ry.  Rep.  486. 

Nort*  Carolina.— Quantz  v.  Southern  R.  Co.,  137  N.  Car.  136,  15 
R.  R.  R.  359,  38  Am.  &  Eng.  R.  Cas..  N.  S..  259.  49  S.  E.  79. 

South  Carolina.— Holcombe  v.  Southern  R.  Co.,  8  R.  R.  R.  482, 
31  .\m.  &  Eng.  R.  Cas.,  N.  S.,  482,  44  S,  E.  68.  66  S.  Car.  6. 

IL    After   Leaving  Carrier'B  Prcmiaes. 

The  relation  terminates  after  a  passenger  has  alighted  from  the 
train  at  his  destination   and   has   left  the   carrier's   premises. 

Uiated  States.— Payne  v.  Illinois  Cent.  R.  Co.  (C.  C.  A.).  26  R. 
R.  R.  635,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  635,  153  Fed.  Rep.  73. 

Aikanaas.— St.  Louis,  etc.,  R.  Co.  v.  Beecher,  65  Ark.  64,  44  S.  W. 
Tii, 

IHinoiB.— Lake  Street,  etc.,  R.  Co,  v.  Gormley,  108  111,  App.  59. 

HiMachusetti.— Allerton  v.  Boston,  etc.,  R,  Co,,  146  Mass.  241,  15 
N".  E,  621. 

North  Carolina.— Quantz  v.  Southern  R.  Co..  137  N,  Car,  136,  19 
"■  R.  R.  259,  38  Am.  &  Eng.  R  Cas.,  N.  S.,  259,  49  S.  E.  79. 

On  Track  after  Leaving  Station  Platform.— In  St.  Louis,  etc.,  R. 
Co,  r.  Beecher,  65  Ark.  64,  44  S.  W.  715,  it  is  held  that  one  who  has 
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left  the  train  and  the  station  platform,  and  is  on  the  railroad  track 
procepding  to  her  home,  has  ceased  to  be  a  passenger,  fn  this  case 
the  passenger  was  killed  by  the  train  she  had  just  left. 

On  Sidewalk  o£  Street, — After  a  party  has  left  the  station  platform 
of  a  railroad  and  has  proceeded  along  the  sidewalk  of  a  public  street, 
he  is  no  longer  in  the  carrier's  charge  as  a  passenger.  Lake  Street, 
etc.,  R.  Co-  V.  Gormley,  108  111.  App.  59. 

Killed  While  Crossing  Track  Farthest  from  Station  and  Home.— 
A  passenger  on  a  railroad  train  alighted  in  the  night  at  the  town 
where  he  resided.  The  station,  the  town,  and  his  home  were  all  on 
the  west  side  of  the  track,  and  the  doors  of  the  cars,  which  were 
vestibuled.  were  opened  on  that  side.  After  his  train  had  departed 
he  was  killed  by  another  train  on  a  track  to  the  eastwarij.  It  was 
held  that  he  had  ceased  to  be  a  passenger  prior  to  his  death,  and  the 
company  at  that  time  owed  him  no  duty  as  such,  Payne  i'.  Illinois 
Cent.  R.  Co.  (C.  C,  A,).  36  R,  R,  R,  635.  49  Am.  &  Eng.  R,  Ca-^,,  N 
S„  635,  155  Fed,  Rep.  73, 

Crouing  Track  in  Highway  Farthest  from  Station  to  Go  to  Some 
Other  Place,— In  AUerton  v.  Boston,  etc,  R,  Co.,  146  Mass.  241.  13 
N,  E,  621.  it  is  held  that  if  a  passenger  on  a  train  alights  at  his 
destination,  and,  after  the  train  has  passed  on,  starts  away  from  the 
station  over  an  adjacent  grade  highway  crossing  to  go  to  some  other 
place,  he  ceases  to  be  a  passenger. 

Leaving  Passage  Way  from  Train  to  Street  to  Enter  Depot— Fell 
Down  Stairway. — A  passenger  alighted  from  the  train  at  a  depot  al 
night,  and  for  purposes  of  his  own  passed  along  an  open  space  on 
the  right  of  way  used  by  the  public  by  permission  in  passing  from 
one  street  to  another.  He  left  the  right  of  way.  and  went  into  an 
open  door  in  the  depot  building  twelve  feet  away,  and  fell  down 
a  stairway  and  was  injured.  It  was  held  that  he  was  not  a  passen- 
ger, but  a  mere  licensee,  and  the  railroad  did  not  owe  him  the  dut.v 
to  keep  the  depot  doors  closed,  but  only  of  keeping  the  way  free 
from  dangers.  Quantz  ;■.  Southern  R,  Co..  137  X.  Car.  I:t3.  15  R-  R 
R.  259,  38  Am.  &  Eng,  R.  Cas.,  N.  S..  259,  49  S.  E.  79. 

15.  Failure  to  Alight  at  Destination  within  Reasonable  Time. 

One  ceases  to  be  a  passenger  after  failing  to  alight  from  the  train 
within  a  reasonable  time  after  it  has  stopped  at  bis  destination  and 
he  has  been  afforded  a  sufficient  and  safe  opportunity  to  alight. 

Kansas.— Chicago,  etc..  R.  Co.  v.  Frazer  (Kan.),  2  Am.  &  Eng.  R 
Cas.,  N,  S-,  306. 

Pennsylvania.— Schley  v.  Susquehanna,  etc.,  R.  Co.  (Pa.),  37  R.  R 
R.   112,  60  Am.   &  Eng.   R.  Cas.,  N.  S-.   113.  76  At!.  207. 

Texas.- Houston,  etc.,  R.  Co.  v.  Cohn,  23  Tex.  Civ.  App.  11.  ■" 
S.  W.  678;  St.  Louis,  etc.,  R.  Co.  v.  Ricketts,  23  Tex.  Civ.  App.  SIS. 
54  S.  W.  1090;  Si.  Louis,  etc.,  R.  Co.  v  Martin,  26  Tex.  Civ.  -ApP- 
231.  63  S-  W.  1089. 

West  Virginia.— Layne  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.}.  39 
R.  R.  R.  143,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  143,  69  S.  E.  700. 
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WMconsiiL— Imhoff  v.  Chicago,  etc..  R.  Co.,  SO  Wis,  314,  382. 

In  St.  Louis,  etc.,  R.  Co.  v.  Martin,  36  Tex.  Civ.  App.  331,  63  S. 
\V.  1089,  it  is  held  that  if  the  train  was  stopped  at  the  station  a 
rtasonably  sufficient  time  for  a  passenger  situated  as  was  plaintiff's 
■  ife,  to  alight  therefrom,  or  if  she  delayed  getting  off  for  any  rea- 
son, and  such  reason  was  unknown  to  defendant,  then  her  contract 
leUlion  as  a  passenger  of  defendant  railroad  ceased  at  the  expira- 
tion of  such  reasonable  time,  and  it  was  liable  only  for  failure  to 
«*reise  ordinary  care   against   inflicting  injury   on   her. 

A  person  entitled  to  transportation  on  a  train  between  two  joints 
is  entitled  to  the  care  and  protection  due  a  passenger  from  the  start- 
ing point  to  the  proper  and  usual  stopping  place  at  his  tinal  destina- 
tion.   Hardin  v.  Ft.  Worth,  etc.,  R.  Co.,  33  Tex.  Civ.  App.  448.  77 

S.  W.  431. 

Half  Hour. — Where  a  passenger  has  been  carried  to  his  destina- 
tion, and  has  been  afforded  almost  half  an  hour  to  leave  the  train, 
iht  carrier  no  longer  owes  him  any  duty  as  a  passenger,  nor  is  it 
nnder  any  obligation  lo  him  as  such.  Chicago,  etc.,  R.  Co.  v.  Fraier 
(Kan.),  2  Am.   &  Eng.   R.  Cas.,   K.   S.,  206. 

Twenty  Five  MinuMs.— In  Schley  v.  Susquehanna,  etc.,  R.  Co.  (Pa.), 
3T  R.  R.  R.  112,  60  Am.  &  Eni.  R.  Cas.,  N.  S.,  IIB,  76  Atl.  207.  it  is 
held  that  where  a  passenger  had  remained  in  a  railway  car  2S  min- 
nKs  after  it  had  reached  its  station,  which  was  at  a  terminus  of  a 
railroad,  he  was  no  longer  a  passenger. 

Remaining  in  Car  to  Assault  Employee. — If  a  passenger,  having 
reasonable  time  and  opportunity  to  safely  leave  the  train  at  his  des- 
ilnation,  remains  in  the  car  for  the  purpose  of  assaulting  an  em- 
ployee of  the  carrier,  he  must  be  considered  to  have  abandoned  the 
protection  of  his  transportation  contract.  Chicago,  etc..  R.  Co.  v.  Bar- 
rett. 16  111.  App.  1. 

Carried  beyond  Desttiution — Failure  to  Keep  Depot  Warm. — One 
who,  through  his  own  negligence,  is  carried  beyond  his  destination 
atid  alights  at  the  next  station  is  no  longer  a  passenger;  and  the 
company  does  not  owe  him  the  duty  of  keeping  the  depot  where  he 
alights  warmed  for  an  hour  after  the  departure  of  the  train.  St. 
Louis,  etc.,  R.  Co.  v.  Ricketts.  32  Tex.  Civ.  App.  515,  54  S.  W.  1090. 

Here  Existence  of  Time  and  Opportunity  to  Alight — But  the  sev- 
erance of  the  relation  of  carrier  and  passenger  is  not  necessarily  de- 
Wndent  upon  the  fact  that  the  passenger  upon  reaching  his  desti- 
nation actually  left  the  car;  nor  does  the  mere  fact  that  the  passen- 
Etr  had  sufficient  time  and  opportunity  to  leave  the  conveyance  and 
Tilled  to  do  so  operate  In  every  instance  as  a  severance  of  the  rela- 
lion.    Chicago,  etc,  R.  Co.  v.  Barrett,  16  111.  App.  I. 

Carried  beyond  Destinadon— Return  Trip — Conductor's  Permission. 
— .^nd  where  a  street  car  passengei,  who,  through  the  fault  of  the 
conductor,  has  been  carried  beyond  his  destination,  is  permitted  by 
">e  conductor  to  remain  upon  the  car,  without  paying  a  second  fare, 
iniil  the  car  has  again  reached  his  destination  upon  the  return  trip. 
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his  status  as  a  passenger  continues  during  such  trip.     Rosenberg  :' 
Third  Ave.  R.  Co.,  47  N.  Y.  App.  Div.  333,  61  N.  Y.  Supp.  1052. 

Asleep. — So  where  a  passenger  is  sleeping  when  the  train  arrives 
at  his  destination,  and  those  in  charge  of  the  train,  knowing  it  to  be 
the  passenger's  destination,  fail  to  a\\aken  him  and  acquaint  him  with 
the  fact,  his  failure  to  leave  the  tr£.in  immediately  does  not  termi- 
nate the  relation  of  passenger.  Bass  i".  Cleveland,  etc.,  R.  Co. 
(Mich.).  18  R.  R.  R.  600,  41  .^m.  &  Eng.  R,  Cas.,  N.  S.,  600,  105  X. 

W.    151. 

Interested  Psssenger — Negligence  of  Carrier. — And  where  plain- 
tiff's decedent,  while  riding  on  a  pass,  remained  on  the  train,  after 
he  reached  his  destination,  in  an  intoxicated  and  irresponsible  condi- 
tion, whether  his  remaining  on  the  train  was  the  result  of  the  car- 
rier's negligence  or  of  his  condition,  he  was  entitled  to  be  treated  as 
a  passenger.     Bragg  j'.  Norfolk,  etc.,  R.  Co.  (Va.),  36  R.  R.  R.  43S. 

59  Am.   &   Eng.    R.  Cas.,   N.   S'.,  438,  67   S.    E.  593. 

IS.    Reniaining  on  Train  with  Intention  to  Travel  beyond  Original 
Destinatioa 

Where  a  passenger's  train  has  reached  his  destination,  but  he  re- 
mains on  it,  with  the  intention  to  pay  his  fare  to  another  station 
the  relation  of  carrier  and  passenger  is  not  interrupted.  Southern  Ky. 
Co,  t'.  Skinner  (Ga.),  34  R.  R.  R.  186,  57  Am.  &  Eng.  R.  Cas.,  N.  S-. 
186.  65  S,  E.  134;  Pittsburg,  etc.,  R.  Co.  v.  Gray,  38  Ind.  App.  588,  4 
R.  R.  R.  120,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  130.  64  N.  E.  39;  Forbes 
V.  Chicago,  etc.,  R.  Co.,  135  Iowa,  679,  26  R.  R.  R.  714.  49  Am.  & 
Eng,  R.  Cas,,  N.  S.,  714.  113  K.  W.  477;  Anderson  j^.  Missouri  Pac. 
R,  Co.,  196  Mo.  443,  30  R,  R.  R,  396,  43  Am.  &  Eng,  R.  Cas,,  N,  S.. 
696,  93   S,   W.  394, 

Mere  Failure  to  Leave  Train  at  Destination.— The  relation  of  car- 
rier and  passenger  is  not  terminated  by  the  mere  failure  of  the  pas- 
senger to  leave  the  train  when  stopped  at  the  station  to  which  he 
had  paid  fare.  Pittsburg,  etc,  R,  Co,  z:  Gray,  28  Ind,  App.  588.  4  K, 
R.  R.  120.  37  Am.  &   Ping,   R,  Cas,,  N,  ,S„  120,  64   N,   E,  39 

Intention  to  Pay  Fare— Presumption. — A  passenger  who  fails  to 
alight  from  the  train  at  the  destination  to  which  he  purchased  a 
ticket  is  not  a  trespasser,  and  if  he  remain  on  the  train,  which  is 
one  on  which  passengers  are  entitled  to  ride,  it  must  be  presumed 
that  he  intends  to  pay  the  proper  fare;  and.  until  this  presumption 
is  overcome  by  evidence  that  he  intends  to  be  carried  without  pay- 
ment of  fare,  he  is  entitled  to  the  protection  of  a  passenger,  Forbes 
V.  Chicago,  etc.,  R.  Co..  U5  Iowa,  679,  26  R,  R.  R.  714.  49  Am,  & 
Eng.  R.  Cas,.   N.  S,,  714,   113   N,  W,  477. 

Knowledge  of  Conductor. — Where  a  passenger  was  carried  by  a 
railroad  company  to  the  station  to  which  he  had  a  ticket,  and  he  re- 
mained on  the  trainfor  the  purpose  of  going  beyond  such  station 
lo  a  place  on  the  road  at  which  such  train  stopped  to  allow  pasfen- 
gers  to  disembark,  to  which  place  he  had  no  ticket,  it  was  held  that 
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■  hether  he  sustained  the  relation  of  passenger  after  the  train  left 
such  station  did  not  depend  upon  the  knowledge  of  the  conductor 
that  he  was  on  the  train  after  it  left  such  station,  or  whether  the 
conductor  could  have  discovered  his  presence  on  the  train  by  the 
twrcise  of  extraordinary  care;  and  that  if  such  person  remained  on 
iht  irain  after  it  left  the  station  to  which  he  had  a  ticket,  with  bona 
fide  intention  and  present  ability  to  pay  cash  fare  to  the  place  to 
which  he  intended  going,  he  sustained  to  the  carrier  the  relation  of 
passenger,  while  thus  on  the  train,  and  the  carrier  owed  him  the 
duty  due  by  it  to  a  passenger,  but  if  he  remained  on  the  train  with- 
out sach  ability  and  intention  he  was  not  a  passenger,  but  a  tres- 
Pisser.  Southern  R.  Co.  v.  Skinner  (Ga.),  3*  R.  R.  R.  180.  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  188,  65  S.  E.  134. 

Residence  beyond  Destination — Intention  to  Continue  Journey — 
PoBtive  or  Direct  Evidence. — Where,  in  an  action  against  a  railroad 
ior  wrongful  death,  it  appeared  that  deceased,  after  reaching  the 
point  on  defendant's  lire  to  which  he  had  purchased  a  ticket,  re- 
miined  in  the  car;  that  the  residence  of  himself  and  family  was  at 
1  station  further  along  the  road;  and  (hat.  at  the  time  of  the  colli- 
sion causing  his  death,  defendant's  train  had  started,  it  was  not  es- 
Sfntial,  in  order  to  authorize  the  submission  of  the  case  to  the  jury, 
10  show  by  ■positive  or  direct  evidence  that  deceased  was  a  passen- 
ger at  the  time  of  the  collision,  or  that  it  was  his  purpose  to  con- 
linue  his  journey.  Anderson  v.  Missouri  Pac.  R,  Co.,  196  Mo.  443, 
»  R.  R.  R.  696,  43  Am.  &  Eng,  R.  Cas.,  N.  S..  696,  93  S.  W.  3B4. 

Need  Not  Alight  from  and  Re-Enter  Train,  Nor  Notify  Conductor. 
— -\  passenger  who  has  purchased  a  ticket  to  a  certain  point,  but 
■ho,  on  reaching  such  point,  decides  to  go  further,  need  not,  to 
PTMerve  his  protection  as  a  passenger,  alight  from  the  train  and 
then  re-enter,  nor  expressly  notify  the  conductor  of  his  purpose  to 
continue  his  journey.  Anderson  v.  Missouri  Pac.  R,  Co.,  196  Mo. 
«S,  M  R.  R.  R.  696,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  696,  93  S.  W.  394. 
Low  of  W&tcb— Refusal  to  Leave  Train— Conductor's  Consent— 
ABaalt  by  Conductor,— Where  a  passenger  on  arriving  at  the  place 
to  which  he  had  paid  his  fare  on  a  railroad  train  missed  his  watch, 
snd  supposing  it  to  have  been  stolen,  refused  to  leave  the  train  until 
lit  should  recover  it,  and  the  conductor  consented  that  he  might  re- 
main on  the  train  until  it  had  reached  another  station,  and  after  the 
itain  had  started  and  a  partial  search  had  been  made,  a  passenger 
»ked  who  he  thought  had  his  watch,  when  he  replied,  "That  fellow," 
pointing  at  a  brakeman,  who  immediately  struck  him  in  the  face  with 
» lantern,  it  was  held  that  the  facts  showed  a  right  of  action  against 
to  railroad  company  for  the  injury  so  inflicted;  and  that  the  com- 
pany occupied  the  same  position  towards  the  passenger  as  if  he  had 
iwid  his  fare  to  such  other  station.  Chicago,  etc.,  R.  Co.  v.  Flexman. 
W3  111.  546. 

17.    Carried  beyond  I>estination. 
A  passenger  retains  such  status  while  being  carried,  without  any 
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fault  on  his  part,  beyond  his  destination,  and  for  a  reasonable  time 
thereafter.  Toledo,  etc.,  R.  Co.  v.  Fuller.  9  Ohio  Cir.  Dec.  123,  i: 
O.  C.  C.  562. 

Street  Cw  Passenger.— In  Toledo,  etc..  R.  Co.  v.  Fuller,  9  Ohio 
Cir.  Dec.  123,  17  O.  C.  C.  562,  it  is  held  that  a  street  car  passenger 
having  been  negligently  carried  beyond  the  destination  for  which 
he  took  passage,  remains  lawfully  a  passenger  and  entitled  lo  all  ihc 
rights  of  one. 

Discharged  at  Other  Station. — But  where  the  passenger  has  been 
carried  beyond  his  destination  through  no  wrong  or  negligence  of 
the  carrier,  and  is  safely  landed  at  some  other  station,  he  is  no  longer 
a  passenger.  Birmingham  R.,  etc..  Co.  v.  Seaborn  (.\la-),  38  R.  R.  R- 
4,  61  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  4,  53  So.  241. 

18.   I.eaving  Train  to  Avoid   Imminent   Danger. 

One  does  not  lose  his  status  as  a  passenger  by  leaving  the  train 
or  street  car  to  avoid  being  injured  in  a  collision,  or  in  case  of  any 
other  emergency,  if  his  motive  is  such  as  might  so  influence  a  rea- 
sonably prudent  man  under  the  same  circumstances.  Gradert  v. 
Chicago,  etc.,  R.  Co.,  109  Iowa.  547,  80  X.  W.  339,  20  Am.  &  Eng. 
R.  Cas..  N'.  S„  118;  People's  Passenger  R.  Co.  v.  Green.  6  .^m,  & 
F.ng.  R.  Cas,  168.  56  Md.  84. 

Collision  Threatened.— Where  one  goes  to  a  depot  to  take  passage 
on  the  way  car  of  a  freight  train,  and,  going  to  the  place  where  pas- 
sengers for  that  train  are  ordinarily  received,  enters  the  car,  having 
a  ticket,  he  becomes  a  passenger,  and  does  not  cease  to  be  one  where 
he  leaves  the  car  merely  to  avoid  the  collision  of  a  train  running 
into  the  rear  of  the  car,  and  after  getting  out  is  injured  by  the  col- 
lision, Gradert  t'.  Chicago,  etc.,  R.  Co.,  109  Iowa,  547,  20  Am.  & 
Eng.   R.  Cas.,   N.  S.,  118,  80   N.  W.  559. 

Alighting  from  Street  Car  to  Enable  Ladies  to  Alight. — A  street 
car  passenger,  riding  on  the  front- vestibule,  does  not,  by  stepping 
off  the  car  to  enable  some  ladies  to  alight,  cease  to  be  a  passenger, 
Tompkins  v.  Boston  Elev.  R.  Co.  (Mass.).  33  R.  R.  R.  487,  55  Am. 
&  Eng.  R,  Cas.,  N.  S.,  487,  87  N.  E,  488. 

Alighting  from  Street  Car  to  Allow  Other  Passengers  to  Alight- 
Dispute  About  Transfer — Assault  by  Conductor. — Plaintiff  paid  his 
fare  from  T.  to  S.,  which  also  entitled  him  to  a  transfer  to  B.,  which 
the  conductor  promised  to  give  him  at  a  certain  point,  but  at  the 
point  named  plaintiff  did  not  see  the  conductor,  a^d  at  S.,  where  it 
was  necessary  from  him  to  change  cars,  he  asked  for  the  transfer, 
and  the  conductor  requested  him  to  get  out  of  the  way  of  the  other 
passengers,  and  he  got  off  the  car,  whereupon  a  dispute  arose  over 
the  transfer,  and  plaintiff  was  assaulted  by  the  conductor.  It  *»' 
held  that  the  relation  of  a  carrier  and  passenger  had  not  terminated, 
lilomsncss  ;■,  Puget  Sound  Elec,  Ry,  (Wash.),  36  R,  R,  R.  640,  *S 
Am,  &  Eng,  R.  Cas,,  N,  S„  640,  92  Pac,  414, 
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19.    Alighting  to  Auiat  in  StartinK  Vehicle. 

The  relation  is  not  terminated  by  the  conduct  of  the  passenger  in 
EMving  the  vehicle  at  the  request  of  the  person  in  charge,  to  assist 
in  gelling  it  back  upon  the  track,  or  started,  or  for  a  Eimilar  purpose. 
Mclntire  R.  Co.  f.  Bolton,  43  Ohio  St.  £24,  1  N.  E.  333. 

Leaving  Standing  Car  to  Assist  in  Shoving  It  upon  Main  Track. — 
The  members  of  a  military  organization  were  carried  to  B.  the  sta- 
;wn  of  their  destination,  in  a  separate  car,  which  was,  after  they  had 
left  it,  run  upon  a  side  track,  to  the  west  of  and  beyond  the  sta- 
lion  grounds,  so  that  the  west  end  of  the  car  rested  upon  a  bridge. 
Before  ten  o'clock  in  the  evening  the  car  was  lighted  and  the  doors 
unlocked,  although  no  person  representing  the  company  was  left  in 
c'large  of  it.  The  car  could  be  seen  from  the  hotei«where  the  mem- 
btrs  of  the  organization  were  staying.  At  about  the  time  at  which 
■M  freight  train  to  which  this  car  was  to  be  attached  was  due  at 
B..  most  of  such  members,  including  plaintiff,  had  passed  from  the 
pUtform  and  along  the  tracks,  and  had  taken  their  seats  in  the  car. 
.\:tcr  such  freight  train  had  arrived  and  slopped,  its  conductor 
opened  the  door  and  said:  "Boys  come  out  and  give  us  a  shove; 
ihott  this  car  on  the  main  track  so  I  can  hitch  on."  The  plaintiff, 
tub  others,  arose,  went  to  the  door,  and  seeing  the  freight  train 
moving  on  his  right  hand  side,  and  fearing  to  alight  on  that  side, 
cupped  off  the  steps  on  the  other  side  and  fell  through  or  over  the 
^ide  of  the  bridge.  It  was  held  that  plaintiff  became  a  passenger  as 
ioon  as  ho  came  to  the  depot  building  to  be  carried  back  home  on 
such  car;  and  that  he  did  not  terminate  the  relation  of  carrier  and 
ja'senger  by  so  attempting  to  assist  the  conductor  at  his  request, 
liellman  v.  New  York,  etc..  R.  Co..  5  N.  Y.  S.  R.  15:i.  43  Hun  130. 
airmed  in  122  N.  Y.  671.  mem..  34  N.  Y.  S.  R.  1015. 

Conductor  of  Private  Freight  Cars  Injured  after  Cutting  Loose 
Cm  Fdlowing  Them,  at  Request  of  Railroad's  Conductor. — Plain- 
tiff, the  conductor  of  private  freight  cars,  not  in  the  employ  of  the 
railroad  company,  at  the  request  of  the  railroad's  conductor  of  the 
train,  cut  loose  the  cars  following  his  own.  fell  off  the  train  and  was 
injured.  It  was  held  that  plaintiff,  after  cutting  loose  the  cars,  hav- 
";;  resumed  his  proper  place  as  a  passenger,  became  entitled  to  the 
cite  due  such  relation.  Cumberland  Valley  R.  Co.  ir.  Myers,  55  Pac. 
St.  288. 

M.  Attempt  to  Regain  Status  on  Same  Train  or  Street  Car  after 
Ejection. 

Alter  a  person's  ejection  from  a  train  or  itreet  car  for  refusal  to 
P»y  fare,  or  for  other  sufficient  reason,  has  rightfully  begun,  he 
"nnot.  through  any  mere  act  of  his  own,  regain  his  status  as  a  pas- 
wnger  on  such  train  or  car. 

UiitachusettB^ — O'Brien  if.  Boston,  etc.,  R.  Co.,  15  Gray 
(Miss.),  20. 

New  Jersey.— State  f.  Campbell,  33  N,  J.  L.  309. 
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New  York.— Hibbard  v.  New  York.  etc..  R.  Co..  15  N.  Y,  453;  Nel- 
son V.  Long  Island  R.  Co..  7  Hun  (N.  Y.),  HO. 

TcnnesBec— Louisville,  etc.,  R.  Co.  v.  Harris,  77  Tenn.  180. 

Climbing  Back  upon  Train  and  Tendering  Fare. — A  passenger  who, 
for  nonpayment  of  fare,  has  been  ejected  from  a  railroad  car.  at  a 
place  where  there  is  no  station,  cannot,  by  climbing  upon  the  train 
again  before  it  starts,  and  tendering  the  fare,  obtain  a  right  to  trans- 
portation.    O'Brien   v.   Boston,   etc.,   R.   Co.,   15   Gray   (Mass.).   20. 

Tendering  Fare  While  Being  Ejected— Re-Entty.— In  Louisville, 
etc..  R.  Co.  r.  Harris,  77  Tenn.  1B6.  it  is  held  that  the  weight  of  au- 
thority is  that  passenger  who  has  Trst  violated  the  contract  of  pas- 
sage by  a  failure  to  pay  fare  at  the  proper  time  upon  demand,  can- 
not, by  tending  the  fare  while  he  is  being  put  off,  or  upon  a  re-enlry 
after  ejection,  acquire  a  right  to  transportation,  but  the  strict  rule, 
ought,   perhaps,  be   confined   to   willful   violations   of   the   contract. 

Production  of  Proper  locket  after  Ejection. — A  passenger  after  be- 
ing ejected  from  a  train  for  attempting  to  ride  on  a  spent  ticket,  has 
not  the  right  to  re-enter  the  cars  upon  producing,  after  his  expulsion, 
a  regular  ticket,  which,  while  upon  the  train,  he  had  kept  back,  pre- 
senting the  spent  ticket  as  his  sole  passport.  State  v.  Campbell,  3Z 
N,  J.  L.  309. 

A.  R.  Y, 


SiMONEAO  V.  Pacific  Electric  Ry.  Co. 

(Supreme   Court  of  California,    March   13,   1911.) 

[115  Pac,   Rep.  320.} 

Street  Railroads — Rate  of  Speed  at  CroHtng — Ordinances — Con- 
struction— Tracks — "Street  Railway."— An  ordinance  required  cars  op- 
erated over  street  railway  tracks  to  be  equipped  with  fenders,  and 
prohibited  running  cars  upon  any  street  railway  track,  upon  or  over 
any  street  crossing  within  a  certain  district  of  a  city,  at  a  greater 
speed  than  four  miles  an  hour,  and  over  street  crossings  outside  of 
such  district,  but  within  the  city,  it  more  than  eight  miles  an  hour. 
An  accident  occurred  within  the  city  limits  at  a  street  intersection, 
where  for  a  considerable  distance  in  either  direction  the  track  was 
laid  on  a  private  right  of  way  which  was  fenced.  The  track  wiS 
laid  with  customary  railroad  T-rails  above  the  ground,  except  that 
at  crossings  the  rails  were  flush  with  the  ground,  and  the  intersec- 
tions were  open,  but  protected  with  cattle  guards,  and  had  signs 
"Look  out  for  the  cars."  The  track  was  used  by  both  interurban 
and  local  cars.  Deceased  was  struck  by  a  local  car  running  for  the 
greater  part  of  its  course  over'  the  city  streets,  and,  after  leaving 
the  streets,  over  the  defendant's  private  right  of  way  to  the  cily 
limits,  and  stopping  at   street  crossings  on   signal.     Held,  that  ihe 
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crossing  was  not  within  the  ordinance  prohibiting  a  greater  speed 
:han  eight  miles  an  hour,  as  the  applicability  thereof  does  not  de- 
pend upon  the  nature  of  the  car,  but  upon  the  nature  of  the  track, 
ind  such  track  at  such  place  was  not  a  street  railway  track. 

Street  Railroads— What  Constitutca  "Street  Railway."— A  "street 
railway"  is  defined  as  "a  railroad  constructed  upon  the  surface  of 
ihe  public  street  in  towns  or  cities;  a  tramway,"  and  "a  railroad  on 
tht  surface  of  the  streets  for  the  convenience  of  passengers;  a  sur- 
ijce  railroad,  as  in  a  city,"  and   "is  one  constructed  and  operated 

00  and  along  the  streets  of  a  city  or  town,  or  to  and  from  its  sub- 
Street    Railroads  —  What    Constitutes    Street    Railroads  —  Motive 

Power. — Whether  a  railway  is  a  street  railway  does  not  depend  solely 
apon  the  motive  power,  but  other  features  are  to  be  considered,  as 
ihe  location  and  method  of  construction  of  the  track,  the  manner 
of  the  operation  of  the  cars,  and  the  general  purpose  of  the  enter- 
prise. 

Street  Railroads  —  What  Constitutes  Street  Railroad  —  Motive 
Power— Ordinances. — An  essential  element  of  a  street  railway  in  the 
ordinary  acceptance  of  the  expression  is  that  the  road  should  run 
ilong  and  upon  a  street  or  road  in  such  manner  as  not  to  exclude 
the  public  from  such  street  or  road  as  a  public  highway,  and,  whore 

1  track  was  laid  along  a  private  right  of  way  in  such  a  manner  as 
t"  exclude  the  general  public  from  the  use  of  any  part  of  the  strip, 
«  was  not  a  street  railway  track,  nor  would  the  fact  that  the  rails 
were  laid  flush  with  the  surface  at  a  street  crossing  so  that  vehicles 
and  passengers  might  cross  convert  the  track  at  such  point  into  a 
sireet  car  track. 

Pleading — Traverse. — Where  a  complaint  alleged  that  the  defend- 
jni  was  operating  a  line  of  street  cars  upon  various  streets  and 
tlviroughfares  of  a  city,  and  particularly  along  a  certain  avenue  cross- 
ing certain  intersecting  streets,  and  set  forth  an  ordinance,  and  that 
dtfendant  negligently  and  wantonly  caused  its  car  to  be  run  at  a 
greater  speed  than  the  ordinance  allowed,  and  the  answer  did  not 
deny  ownership,  hut  alleged  that  the  car  which  collided  with  plain- 
fiff"s  decedent  was  being  operated  upon  a  private  right  of  way  of 
the  defendant  running  over  a  street  to  the  suburb,  that  said  line 
was  a  part  of  an  intenirban  railway  system,  and  that  said  street 
"ossed  a  railway  track  at  its  private  right  of  way,  and  was  not  a 
strett  crossing  within  Ihe  meaning  of  the  ordinance,  while  not  de- 
nying that  the  car  was  being  operated  upon  a  street  railway  track, 
clearly  evidenced  an  intent  to  set  up  facts  showing  the  inapplicabil- 
ity of  the  ordinance,  and  was  good  for  thai  purpose. 

Pleading- Traverse, — It  is  not  necessary,  in  order  to  raise  an  is- 
sue, that  a  denial  be  made  in  the  precise  words  of  the  averment 
sought  to  be  controverted,  but  any  averment  in  an  answer  which,  if 
found  to  be  true,  necessarily  shows  that  the  allegation  of  the  eom- 
4S  R  R  R— 28 
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plaint  as  to  the  same  matter  is  untrue,  is  a  good  traverse,  and  suf- 
ficient as  a  denial. 

Kailroada — Injuries  at  Croetings — Negligence — Contributory  Negli- 
gence— Evidence. — Where  a  complaint  alleged  that  a  motorman  on 
approaching  a  crossing  gave  a  signal  indicating  that  the  car  would 
stop,  but  failed  to  do  so,  the  question  of  the  sigiial  has  a  double 
bearing,  as  showing  negligence  on  the  part  of  the  motorman  in  fail- 
ing to  slow  down,  and  as  overcoming  the  inference  that  deceased 
was  guilly  of  contrihutory  negligence  in  attempting  to  cross.  Hence, 
if  the  custom  of  so  signaling  were  shown,  it  could  be  considered  in 
both  aspects. 

Death  — Action — Damages — Evidence.*  —  In  an  action  against  a 
street  railroad  company  for  negligence  in  running  over  and  killing 
a  man,  testimony  of  the  widow  that  one  of  their  children,  a  little 
gir],  was  crippled  in  the  right  arm,  and  had  been  under  the  sur- 
geon's care  for  a  number  of  months,  and  that  another  little  girl  had 
a  shoulder  blade  turned  around,  and  had  been  doctoring  for  a  good 
many  years,  and  was  still  under  the  doctor's  care,  was  admissible 
on  the  question  of  damages. 

Death— Action — Damages. — Under  Code  Civ.  Proc.  §  377,  providing 
that,  when  the  death  of  a  person  -s  caused  by  the  wrongful  act  or 
neglect  of  another,  either  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages,  and  that  such  damages  may  be 
given  as  under  all  (he  circumstances  may  be  just,  the  jury  is  au- 
thorized to  take  into  consideration  the  pecuniary  injury  resulting  to 
those  who  were  most  nearly  related  to  the  deceased,  and  who  in 
the  ordinary  course  of  human  affairs  would  probably  have  been  the 
most  benefited  by  his  labor  if  he  had  lived. 

Death— Action— Damages — Loss  of  Society,  etct — While  solace  for 
wounded  feelings  may  not  be  included  in  damages  awarded,  the 
loss  of  society,  comfort,  and  care  to  a  wife  and  children,  as  well  as 
their  support,  may  be  considered  in  so  far  as  they  affect  the  ques- 
tion of  pecuniary  loss  to  them  by  the  death  of  the  husband  and 
father. 

Death — Actioi>— Damages — Pectmiary  Loss. — The  pecuniary  loss 
suffered  by  the  heirs  of  a  person  killed  by  reason  of  his  death  may 
be  either  a  loss  arising  from  the  deprivation  of  something  to  which 

•For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility and  effect  of  evidence  of  the  financial  circumstances,  or  size  of 
family,  etc.,  of  the  parties,  in  negligence  cases,  see  last  foot-note  of 
Bahr  r.  Northern  Pac.  Ry.  Co.  (Minn,),  34  R.  R.  R.  782,  47  Am.  8; 
Eng,  R.  Gas..  N.  S..  783. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  elements 
of  the  damages  recoverable  for  the  death  of  a  parent,  see  last  foot- 
note of  Johnson  r.  Southern  Pac.  R.  Co.  (Cal.).  31  R.  R.  R.  177, 
54  Am.  &  Eng.  R,  Cas,.  N.  S-,  177, 

For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  by  husband  or  wife  tor  the  death  or  injuries  of  the 
other,  see  foot-note  of  Hewitt  f.  Pennsylvania  R,  Co.  (Pa.),  ns  R 
R.  R.  630.  61  Am.  &  Eng.  R.  Cas,,  N.  S..  630. 
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tnch  heirs  would  have  been  legally  entitled  if  the  person  had  lived, 
<>r  a  loss  arising  from  a  deprivation  of  benefits  which,  from  all  the 
circamslances  of  the  particular  ease,  it  could  be  reasonably  expected 
such  heirs  would  have  received  from  the  deceased  had  his  life  not 
b»n  taken,  although  the  obligation  resting  on  him  to  bestow  such 
'-rnetics  may  have  been  a   moral  obligation  only. 

Parent  and  Child — Support  of  Child— Parent's  Duty— Uedical  At- 
tnitioiL — A  father  is  bound  to  supply  proper  medical  attention  to 
bii  children. 

Deati — Damages — Evidence — Admissibility. — In  an  action  for  the 
drath  of  the  father,  evidence  offered  on  the  question  of  damages  as 
10  the  crippled  condition  of  his  children  is  not  inadmissible  merely 
bfcause  of  its  tendency  to  excite  the  sympathies  of  the  jury,  as  that 
may  be  guarded  against  by  instructions  that  the  evidence  can  only 
be  considered  as  bearing  on  the  question  of  the  pecuniary  loss 

Death— Action  .for— Damages— Thcory.—Code  Civ.  Proc.  §  377, 
provides  that,  where  the  death  of  an  adult  is  caused  by  the  wrong- 
ful act  of  another,  his  heirs  or  personal  representatives  may  sue  for 
dimages  against  the  person  causing  the  same,  or,  if  such  person  be 
an  employee,  against  his  employer  also,  if  responsible  for  his  con- 
iict.  and  that  such  damages  may  be  given  as  under  the  circum- 
stances are  just.  Held,  that  the  statute  is  framed  to  give  the  dam- 
ages to  the  family  of  deceased  as  a  family,  and  does  not  contemplate 
J  division  of  the  award  into  proportional  parts,  the  various  heirs 
laLing  not  as  heirs  or  by  succession,  but  as  beneficiaries  of  the 
statute,  and  that,  while  only  one  action  will  lie,  recovery  can  be  had 
in  it  for  the  damages  sustained  by  each  person  included  in  the  term 

In  Bank.  Appeal  from  Superior  Court,  Los  Angeles  County; 
\V.  P.  James,  Judge. 

■Action  by  Richard  F.  Simoneau,  administrator  of  the  estate 
of  William  Alexander  Campbell,  deceased,  against  the  Pacific- 
Electric  Railway  Company.  From  a  judgment  for  plaintiff, 
iiefetidant  appeals.     Reversed,  and  new  trial  ordered. 

Gibson,  Trask,  Dunit  &■  C  rule  her  and  Norman  S.  S  terry 
(hhn  H.  Lathrop,  of  counsel),  for  appellant. 

Ernest  E.  Wood,  for  respondent. 

Sloss,  J.  Action  by  the  administrator  of  the  estate  of  Wil- 
liam .Alexander  Campbell  to  recover  damages  for  injuries  caus- 
ing the  death  of  his  intestate.  The  plaintiff  recovered  a  verdict 
*nil  judgment  in  the  sum  of  ?7,000.  The  defendant  appeals 
'rom  an  order  denying  its  motion  for  a  new  trial. 

Campbell's  injuries  were  received  while  he  was  trying  to  cross 
the  track  of  the  defendant  corporation  at  a  point  where  said 
track  intersects  Thirty-Eighth  street  in  the  city  of  Los  Angeles. 
TV  complaint  alleges  negligence  on  the  part  of  the  defendant  in 
3  number  of  particulars,  of  which  we  need  mention  only  the  fol- 
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lowing:  It  is  averred  that  the  agents  of  the  defendant  in  charge 
of  its  car  were  negligently  and  wantonly  operating  the  said  car 
at  a  rate  of  speed  greatly  in  excess  of  eight  miles  an  hour  at  a 
rate  of  more  than  twenty  miles  an  hour;  that  they  "sounded  a 
whistle  twice  just  prior  to  the  time  of  reaching  the  said  crossing 
as  an  indication  that  the  car  would  slow  down  and  stop  at  said 
crossing,  and  then,  on  the  contrary,  negligently  failed  to  cause 
the  said  car  to  slow  down  pursuant  to  said  signal  and  thereby 
misled  the  said  Campbell  as  to  the  rate  of  speed  at  which  the 
said  car  would  approach  the  said  crossing ;"  and  that  the  defend- 
ant negligently  failed  to  equip  its  car  with  a  life-saving  fender. 
In  addition  to  the  general  allegations  of  negligence  in  respect  of 
excessive  speed  and  the  failure  to  equip  the  car  with  a  fender, 
the  plaintiff  set  up  the  terms  of  an  ordinance  of  the  city  of  Lo.-^ 
Angeles  limiting,  as  he  claimed,  the  rate  of  speed  at  the  place 
of  the  accident  to  eight  miles  an  hour  and  requiring  at  such 
place  the  use  of  a  fender.  We  shall  have  occasion  to  refer  to 
thi^  ordinance  more  in  detail  hereafter.  The  answer,  in  addi- 
tion to  denying  or  undertaking  to  deny  the  various  avermeuf^ 
of  negligence  on  the  part  of  the  defendant,  alleged  that  Camp- 
bell's injuries  were  due  to  contributory  negligence  on  his  part. 

The  jury  returned  a  general  verdict,  and  also  returned  an- 
swers as  follows  to  interrogatories  submitted  by  the  court: 

"Interrogatory  No.  1.  If  yon  find  that  the  deceased  came  to 
his  death  by  reason  of  the  negligence  of  the  defendant,  did  thai 
negligence  consist  in  the  running  of  the  car  at  an  excessive  rate 
of  speed  or  a  lack  of  fenders  on  the  car?  .Answer.  Excessive 
speed. 

"Interrogatory  No.  2.  Was  the  deceased  guilty  of  contribu- 
torv  negligence  or  did  he  act  with  ordinary  care  and  prudence' 
Answer.     First  clause.  No.     Second  clause.  Yes." 

The  case  was  submitted  to  the  jury  under  instructions  ba^cri 
on  the  theory  that  the  ordinance  of  the  city  of  Los  Angele? 
limiting  the  rate  of  speed  of  cars  and  requiring  the  use  of  fen- 
ders applied  to  the  place  where  the  accident  occurred.  The  jury 
were  accordingly  instructed  that  if  Campbell,  while  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety,  was  struck  and  killed 
by  a  car  operated  by  the  defendant,  the  plaintiff  was  entitled  tn 
a  verdict  if  the  car  was  being  operated  at  a  rate  of  speed  in  e>:- 
cess  of  eight  miles  an  hour,  and  if  Campbell's  death  was  ca:!^e(I 
bv  this  excessive  rate  of  speed.  The  court  further  instrncted 
the  jury  that  the  failure  to  provide  a  fender,  if  such  failure  »a= 
the  cause  of  Campbell's  death,  entitled  the  plaintiff  to  a  verdict 
under  like  conditions. 

The  defendant  contends  thit  under  the  undisputed  evidence 
concerning  the  location  and  nature  of  the  track  upon  whicli  the 
car  was  operated  the  ordinance  had  no  apnlication  with  refer- 
ence to  the  rate  of  speed  or  the  use  of  a  fender.    The  jun'  seein? 
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b>-  its  answer  to  special  interrogatory  No.  1  to  have  based  its 
verdict  upon  the  first  ground,  and  it  will  be  sufficient  in  dis- 
cussing the  point  to  consider  the  question  of  speed  alone.  The 
ordinance  in  question  is  numbered  12,829,  and  is  etitled,  "An 
ordinance  requiring  cars  operated  over  street  railway  tracks  to 
be  equipped  with  fenders  therein  described,  and  regulating  the 
operation  of  cars  on  street  railway  tracks  in  the  city  of  Los 
Angeles."  Section  1  provides  for  the  use  of  a  fender.  Section 
2  reads  as  follows:  "That  from  and  after  the  passage  of  this 
ordinance  it  shall  be  unlawful  for  any  person,  firm  or  corpora- 
tion to  run  or  operate,  or  cause  to  be  run  or  operated,  any  street 
car,  or  anv  car,  upon  anv  street  railway  track,  upon  or  over  any 
'ireet  crossing  or  intersection  within  the  following  district  in  the 
city  of  Los  Angeles  at  a  greater  speed  than  four  miles  an  hour, 
Of  upon  or  over  any  street  crossing  or  intersection  outside  of 
^id  district,  but  within  the  city  of  Los  Angeles,  at  a  greater 
-peed  than  eight  miles  an  hour.  *  •  *""  The  ordinance  then 
describes  a  di.strict  within  which  the  four-mile  limit  shall  apply, 
aid  district  not  including  the  place  where  the  accident  in  ques- 
tion occurred. 

It  appears  by  the  undisputed  evidence  tliat  the  place  where  the 
accident  occurred  was  within  the  limits  of  the  city  of  Los  An- 
geles and  on  the  defendant's  line  of  track  running  from  Los 
Angeles  to  Long  Beach.  This  tine,  after  running  in  part  over  the 
streets  of  Los  Angeles,  entered  upon  a  strip  of  land  running 
north  and  south  and  held  and  owned  by  the  defendant  as  a  pri- 
vate right  of  way.  This  strip  was  intersected  at  a  right  angle  by 
Thirty-Eighth  street.  For  a  considerable  distance  in  either  di- 
rection from  the  crossing  of  Thirty-Eighth  street,  exceeding  a 
iniie  to  the  north  of  such  crossing,  this  right  of  way  was  fenced 
in-  Except  where  Thirty-Eighth  street  and  other  streets 
crossed  the  line  of  road,  the  track  was  laid  with  T- 
rails  upon  ties  above  the  level  of  the  ground  in  the 
nianner  customary  in  the  construction  of  steam  roads. 
Thirty-Eighth  street  was  a  paved  street,  and  where  it 
crossed  the  line  of  railroad  was  built  up  flush  with  the  top  of  the 
raiK  The  fence  inclosing  the  right  of  way  ha^l  openings  at 
Tliirt\--Eighth  street,  but  the  crossing  was  protected  by  cattle 
Euards  as  steam  railroads  usually  are.  At  said  point  the  de- 
'endant  maintained  a  railroad  crossing  sign  bearing  the  words 
"I-ookout  for  the  cars."  The  track  was  used  by  both  the  inter- 
"rban  cars  running  between  Los  Angeles  and  Long  Beach  and 
iiv  some  local  cars.  The  car  which  struck  Campbell  was  a  car 
nmning  for  the  greater  part  of  its  course  over  the  city  streets 
and.  after  leaving  the  streets,  over  the  private  right  of  way  to 
'he  then  citv  limits.  It  was  operated  as  a  Ictcal  car  stopping  on 
signal  to  take  and  discharge  passengers.  .At  the  time  of  the  ac- 
«de  nt  it  was  south-bound. 
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Under  these  circumstances,  was  the  point  where  Thirty- 
Eighth  street  crossed  the  track  one  of  the  places  at  which,  under 
a  fair  construction  of  the  ordinance,  a  speed  in  excess  of  eight 
miles  an  hour  was  prohibited?  The  ordinance  makes  it  unlaw- 
ful to  operate  "any  street  car  or  any  car  upon  any  street  railway 
track  upon  or  over  any  street  crossing  or  intersection"  at  a 
greater  speed  than  that  specified.  It  will  be  observed  that  the 
applicability  of  the  ordinance  does  not  depend  upon  the  nature 
of  the  car  which  is  being  operated.  The  running  of  any  car, 
whether  street  car,  or  other,  is  within  the  terms  of  the  prohibi- 
tion. But,  in  order  to  come  within  the  ordinance,  the  car  must 
be  operated  "upon  a  street  railway  track  upon  or  over  any  street 
crossing  or  intersection."  The  question,  then,  is  whether  such 
track  as  the  one  above  described  is  a  street  railway  track.  Upon 
a  consideration  of  the  usual  meaning  of  the  words,  as  well  as  the 
uniform  current  of  authority,  this  question  must  be  answered 
in  the  negative. 

A  street  railway  is  defined  in  the  Century  dictionary  as  "a 
railroad  constructed  upon  the  surface  of  the  public  street  in 
towns  or  cities;  a  tramway;"  in  the  Standard  dictionarj-  as  "a 
railroad  on  the  surface  of  the  streets,  for  the  convenience  of 
passengers ;  a  surface  railroad,  as  in  a  city."  Our  own  court  in 
Board  of  Railroad  Com'rs  v.  Market  St.  Ry.,  132  Cal.  at  page 
683,  64  Pac.  1067,  quoting  with  approval  the  case  of  Bloxham 
V.  Consumers',  etc..  Co,,  36  Fla.  539,  18  South.  444,  29  L.  R.  A. 
507,  51  Am.  St,  Rep.  44,  uses  this  language:  "The  term  'street 
railroad'  applies  only  to  such  roads,  the  rails  of  which  are  laid  to 
conform  to  the  grade  and  surface  of  the  street,  and  which  is 
otherwise  constructed  so  that  the  public  are  not  excluded  from 
the  street  as  a  public  highway,  which  runs  at  a  moderate  rate  of 
speed,  compared  with  commercial  railroads,  which  carries  no 
freight,  but  only  passengers  from  one  part  of  a  thickly  populated 
district  to  another,  in  a  town  or  city  and  its  suburbs."  In  Han- 
nah V.  Met.  St.  R.  Co.,  81  Mo.  App.  79,  the  court  says:  'A 
'street  railway'  has  been  variously  defined.  As  the  name  indi- 
cates, the  primary  meaning  of  'street  railway,"  or  'street  rail- 
road,' is  one  constructed  and  operated  on  and  along  the  streeli 
of  a  city  or  town  for  the  carriage  of  persons  from  one  point  to 
another  in  such  city  or  town  or  to  and  from  its  suburbs."  Simi- 
lar expressions  are  to  be  found  in  many  cases.  Philadelphia  r. 
McManes.  175  Pa,  28,  33,  34  Atl.  331 ;  Nichols  v.  Ann  Arbor 
&  Y,  St.  R.  Co.,  87  Mich.  361.  49  X,  W.  538,  16  L,  R.  A.  371: 
Massachusetts  Loan  &  Trust  Co.  v.  Hamilton,  88  Fed.  588.  32 
C.  C.  A.  46;  Diebold  v.  Traction  Co.,  117  Kv.  146,  77  S.  W.  6/4, 
63  L.  R.  A.  637,  111  Am,  St,  Rep.  230,  25  Kv.  Law  Rep.  127.=!; 
Freidav  v.  Sioux  Citv.  etc.,  Co..  92  Iowa,  191,  60  N,  W.  656.  26 
L.  R.  A.  246:  T.  &  H.  FJec.  Co.  v.  Simon.  20  Or.  60.  25  Pac, 
147.  10  L.  R.  A.  251.  23  Am.  St.  Rep.  86:  South  &  N.  A.  R.  Co. 
V.  Highland  Ave.  &  B.  R,  Co.,  119  Ala.  IDS,  24  South.  114. 
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U'hether  or  not  a  railway  is  a  street  railway  does  not  depend 
on  the  motive  power.  A'ichols  v.  A.  A.  &  Y.  S.  R.  Co.,  supra; 
.\IcXab  V.  United  Ry.,  etc.,  Co.,  94  Md.  719,  51  All.  421.  Va- 
rious features  are  to  be  considered.  Among  those  are  the  loca- 
lion  and  method  of  construction  of  the  track,  the  manner  of  the 
o|teration  of  the  cars,  and  the  general  purpose  of  the  enterprise. 
Here,  however,  we  are  confronted  by  a  somewhat  narrower  ques- 
tion. The  ordinance  speaks,  not  of  the  operation  of  street  rail- 
nays,  but  of  cars  upon  street  railway  tracks.  It  would  seem 
clear  that  in  the  definition  of  this  term  the  location  and  manner 
of  construction  are  most  important  factors.  The  decisions 
alwve  cited,  and  particularly  that  of  this  court  in  Board  of  R. 
R.  Coni'rs  V.  Market  St.  Ry,  Co.,  supra,  indicate  that  an  essen- 
lial  element  of  a  street  railway  in  the  ordinary  acceptance  of  the 
phrase  is  that  the  road  should  run  along  and  upon  a  street  or 
road  in  such  manner  as  not  to  exclude  the  public  from  the  use 
oi  such  street  or  road  as  a  public  highway.  Applying  this  test, 
there  can  be  no  doubt  that  the  track  of  the  defendant,  in  so  far 
a-  it  was  laid  along  its  private  right  of  way  in  such  manner  as 
to  exclude  the  general  public  from  the  use  of  any  part  of  the 
-irir.  was  not  a  street  iti:!way  track. 

The  respondent  draws  attention  to  the  fact  that  for  the  width 
of  Thirty-Eighth  street  the  track  was  laid  flush  with  the  surface 
>o  ihat  passengers  and  vehicles  might  cross  on  the  street.  It 
cannot  be  said  that  this  part  of  the  track  was  thereby  converted 
into  a  street  railway  track.  A  street  railway,  as  we  have  seen, 
is  one  running  along  a  public  street,  not  across  one.  To  adopt 
the  contention  of  the  respondent  in  this  regard  would  mean  that 
the  track  of  every  commercial  or  steam  railroad  which  in  enter- 
ing the  city  of  Los  Angeles  crossed  any  street  became  to  the  ex- 
lent  of  the  width  of  such  street  a  street  railway  track.  This  is 
obviously  not  the  intent  of  the  ordinance. 

U'e  have  already  expressed  the  opinion  that,  giving  to  the 
words  used  their  ordinary  meaning,  the  language  of  the  ordi- 
nance requires  that  its  applicability  be  made  to  depend  upon  the 
nature  and  location  of  the  track,  rather  than  upon  the  character 
of  the  particular  car  that  is  running  upon  the  track.  And,  apart 
from  any  consideration  of  mere  definition  of  words,  we  think 
the  ordinance  is  given  a  more  reasonable  effect  by  this  interpre- 
tation. If  it  were  to  be  held  that  for  the  purposes  of  this  par- 
ticular case  the  track  in  question  was  a  street  railroad  track  be- 
cause the  car  that  hit  Campbell  was  a  local  or  street  car.  the  log- 
ical result  would  be  that  a  car  operated  as  a  through  passenger  or 
freight  car  over  the  same  track  would  not  be  required  to  observe 
the  limits  of  speed.  It  would  follow,  too,  that  such  through  car 
when  running  on  city  streets  over  tracks  which  are  ordinarily 
classed  as  street  railway  tracks  would  be  free  from  such  limita- 
tions.    So  read,  the  ordinance  would  afford  very  little  protec- 
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tion  to  tlie  public.  The  ordinance  should  be  construed  so  as  to 
require  both  interurban  and  local  cars  to  be  equipped  with  fen- 
ders and  to  limit  their  speed  when  running  over  street  crossings 
upon  those  portions  of  the  tracks  which  are  laid  upon  public 
streets  in  the  manner  which  has  been  described  as  pertaining  to 
street  railways,  but  to  exclude  them  from  the  effect  of  th  ordi- 
nance when  they  are  being  operated  upon  the  tracks  of  the  char- 
acter here  described. 

From  these  views,  it  follows  that  the  court  was  in  er- 
ror in  giving  the  instructions  above  referred  to.  The  same 
reasoning  requires  the  conclusion  that  defendant's  requested  in- 
struction No.  4.  to  the  effect  that  the  ordinance  limiting  speed 
was  not  applicable,  should  have  been  given.  The  appellant  also 
urges  that  it  was  error  to  admit  the  ordinance  in  evidence.  It 
may  be  that  this  ruling  could  be  defended  on  the  ground  that  the 
character  of  the  track  could  not  be  definitely  known  until  the 
evidence  was  all  in.  The  introduction  of  the  ordinance  in  ad- 
vance of  proof  of  the  character  of  the  track  would  be  a  matter 
going  merely  to  the  order  of  proof,  and  would  in  itself  be  un- 
important if  on  proof  of  the  facts,  as  shown  by  this  record,  the 
court  had  instructed  the  jury  that  the  ordinance  was  not  to  be 
considered. 

It  is  contended  by  the  respondent  that  the  pleadings  fail  to 
raise  an  issue  as  to  the  applicability  of  the  ordinance.  We 
think  this  contention  is  based  on  too  narrow  a  consideration  of 
the  averments  and  denials.  The  complaint  alleges  that  the  de- 
fendant was  operating  a  line  of  street  cars  upon  various  streets 
and  thoroughfares  of  the  city  of  Los  Angeles,  and  particularly 
along  I.ong  Reach  avenue  in  said  city,  and  past  the  intersection 
of  Long  Beach  avenue  with  Thirty-Eighth  street  of  the  city  of 
Los  Angeles.  It  then  alleges  the  substance  of  the  ordinance, 
and  declares  that  the  defendant  negligently  and  wantonly 
cau,sed  its  car  to  be  run  at  a  greater  speed  than  eight  miles  an 
hour.  The  answer  does  not  deny  that  the  defendant  was  the 
owner  of  a  line  of  street  cars  operated  as  stated,  but  alleges  that 
the  car  with  which  Campbell  collided  was  being  operated  upon  a 
private  right  of  way  of  the  defendant  running  from  the  city  of 
Los  Angeles  to  the  city  of  Long  Beach ;  that  said  line  was  a  part 
of  the  interurban  railway  system,  and  that  the  said  street,  tn 
wit,  Thirty-Eighth  street,  crossed  the  said  railway  track  at  is 
private  right  of  way,  and  was  not  a  street  crossing  or  intersec- 
tion within  the  meaning  of  the  said  ordinance  set  out  in  the  com- 
plaint. 

Tf  it  he  said  that  the  answer  does  not  deny  that  the  car  iva' 
being  operated  upon  a  street  railway  track,  it  is  to  be  observed 
that  the  fact  of  such  operation  is  not,  in  express  terms,  averred 
in  the  complaint.  But,  beyond  this,  the  answer  does  clearly 
evidence   an  intent   on  the   part  of    the  pleader  to  set    up  fatts 
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showing  the  inapplicability  of  the  ordinance,  and  we  think  suc- 
ceeds in  effecting  this  purpose.  It  is  not  necessary,  in  order  to 
raise  an  issue,  that  a  denial  be  made  in  the  precise  words  of  the 
averment  sought  to  be  controverted.  "Any  averment  in  an  an- 
•wer  which,  if  found  to  be  true,  necessarily  shows  that  the  alle- 
gation of  the  complaint  as  to  the  same  matter  is  untrue,  is  a 
^ood  traverse,  and  sufficient  as  a  denial."  Burris  v.  People's 
Ditch  Co.,  10*  Cal.  248,  253,  37  Pac.  922;  Perkins  v.  Brock,  80 
Cal-  320,  22  Pac.  194;  Stetson  v.  Bnggs,  114  Cal.  511.  46  Pac. 

m. 

The  errors  committed  with  reference  to  the  ordinance  necessi- 
tate a  reversal.  The  case  seems  to  have  been  submitted  to  the 
jury  without  regard  to  any  averment  of  negligence  other  than 
those  arising  from  the  ordinance.  Upon  a  new  trial,  the  plain- 
tiff will,  of  course,  be  entitled  to  offer  evidence  in  support  of 
each  specification  of  negligence  pleaded,  including  the  claim  that, 
irrespective  of  any  legislative  limitation,  the  defendant's  car  was 
o|)erated  at  a  speed  in  excess  of  that  which  would  be  permitted 
in  the  exercise  of  due  care.  A  discussion  of  some  further  points 
may  be  useful  as  a  guide  for  rulings  upon  a  new  trial. 

The  complaint  alleges  as  an  element  of  negligence  that  the 
motorman  on  approaching  Thirty- Eighth  street  gave  a  signal 
Uuo  whistles)  as  an  indication  that  the  car  would  stop.  The 
answer  to  this  allegation  is  not  so  direct  as  it  might  have  been. 
If  the  point  were  of  vital  importance,  we  should  be  inclined  to 
iliink  the  denial  sufficient  to  raise  an  issue  on  the  question 
"hether  the  blowing  of  two  whistles  was  intended  and  ordina- 
rily understood  to  give  notice  of  an  intention  to  stop.  But,  since 
there  is  to  be  a  new  trial,  this  need  not  be  decided.  The  defend- 
ant on  a   proper  showing   may  be   granted  leave  to   amend    its 

The  question  of  this  signal  of  two  whistles  has  a  double  bear- 
ing. It  is  counted  on  by  plaintiff  as  establishing  negligence  on 
the  part  of  the  defendant  in  failing  to  slow  down  or  stop  after 
indicating  an  intent  so  to  do,  and  is  further  urged  as  tending  to 
'ivercome  the  inference — otherwise  perhaps  irresistible  under  the 
'acts  shown  in  the  record — that  Campbell  had  been  guilty  of 
contribntorv  negligence.  We  think  that,  if  the  custom  or  prac- 
tice of  so  signaling  were  shown,  it  would  be  legitimate  matter  to 
he  considered  in  both  aspects.  That  failure  to  follow  the  an- 
nounced signal  would  tend  to  show  negligence  on  the  part  of  the 
moiorman  is  not  disputed.  And  on  the  issue  of  contributory 
negligence  the  evidence  might  conceivably  be  such  as  to  author- 
ise the  jury  to  infer  that  the  signal  constituted  an  invitation  to 
approach  the  track  in  the  belief  that  the  car  was  about  to  stop 
at  Thirty-Eighth  street.  But  these  issues  of  negligence  on  the 
part  of  the  defendant  and  of  Campbell  must  be  determined  in 
the  light  of  the  evidence  that  may  be  introduced  on  a  new  trial. 
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Such  evidence  may  vary  materially  from  that  contained  in  the 
present  record.  There  is  therefore  no  occasion  for  us  to  attempt 
to  say  whether  in  the  trial  already  had  there  was  sufficient  evi- 
dence to  justify  the  submissifin  to  the  jury  of  the  questions 
whether  tlje  signal  had  the  meaning  alleged  in  the  complaint, 
and  whether  the  conduct  of  the  decedent  was  free  from  such 
negligence  as  to  bar  the  action. 

One  further  suggestion  may  be  made  regarding  the  issue  of 
contributory  negligence.  In  view  of  what  we  have  said  in  dis- 
cussing the  applicabihty  of  the  ordinance,  it  seems  clear  that  the 
track  at  the  point  where  Campbell  undertook  to  cross  partook 
more  of  the  nature  of  a  steam  railroad  than  of  a  street  railroad 
track.  The  language  of  the  District  Court  of  Appeal  in  Heil- 
man  V.  Pac.  Elec.  R.  Co.,  10  Cal.  App.  397,  402,102  Pac.  15,  17. 
is  in  pont:  "Without  assuming  to  hold  that  in  all  cases  and 
under  all  conditions  the  crossing  of  an  interurban  electric  rail- 
way is  to  be  governed  by  the  same  rules  as  those  applied  to 
steam  railways,  we  nevertheless  feel  that  the  rule  of  precaution 
laid  down  in  Herbert  v.  Southern  Pac.  Co..  121  Cal.  227,  230 
[53  Pac.  651],  is  applicable  here."  Instructions  14,  17,  18,  and 
19,  given  by  the  court  at  the  request  of  the  defendant,  embodied 
these  views,  and  stated  them  as  favorably  to  the  defendant  as  it 
has  a  right  to  demand.  This  appeal  was  first  heard  by  the  Dis- 
trict Court  of  Appeal  for  the  Second  Appellate  district,  which. 
filing  an  opinion  for  affirmance  of  the  order,  granted  a  rehear- 
ing. On  the  rehearing,  the  justices  were  unable  to  agree.  The 
original  opinion  considered,  among  other  things,  a  point  made 
by  appellant  with  regard  to  the  admission  of  testimony  bearing 
on  the  amoimt  of  damage.  We  approve,  and  adopt  that  court's 
statement  and  discussion  of  the  point,  as  follows: 

"The  wife  of  the  deceased  was  permitted,  against  the  objec- 
tion of  defendant,  to  testify  that  one  of  the  children  of  herself 
and  the  deceased,  a  little  girl,  was  crippled  in  the  right  arm  and 
had  been  under  the  surgeon's  care  for  seven  or  eight  months; 
and  that  another  little  girl  had  a  shoulder  blade  turned  around, 
that  it  was  so  from  birth,  and  that  she  had  been  doctored  for  a 
'good  many  years'  and  was  still  under  the  doctor's  care.  We  are 
of  the  opinion  that  this  evidence  was  admissible.  The  courts 
have  not  attempted  to  declare  any  general  rules  to  be  applied  in 
determining  the  evidence  which  may  be  considered  by  the  jury 
in  ascertaining  what  damages  are  just  in  an  action  of  this  kind. 
Even  in  reviewing  the  conclusions  of  the  jury  in  view  of  the  cir- 
cumstances of  the  special  cases  under  consideration  (section 
377,  Code  Civ.  Proc),  it  has  been  found  to  be  impracticable  to 
designate  the  particular  elements  of  the  loss  for  which  damages 
may  be  awarded  in  such  an  action.  Following  the  English 
courts  declaration  of  the  purpose  of  Lord  Camp^ll's  act.  after 
which  our    statute  is   patterned,    our  own    Siipreme    Court  has 
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said  the  action  under  section  377  of  the  Code  of  Civil  Proce- 
dure is  intended  'for  compensating  the  families  of  persons  killed, 
noi  for  the  solacing  of  their  wounded  feelings.'  Munro  f. 
Dredging  Co.,  84  Cal.  515.  523  [24  Pac  303,  18  Am.  St.  Rep. 
248).  Of  the  statute  of  1862,  which  preceded  the  Code  provi- 
-!un.  it  was  said :  'The  statute  intends  the  recovery  to  be  a  hu- 
mane provision  for  those  who  have  lost  their  natural  protector, 
ilirough  the  negligence  of  another.'  *  *  *  'The  jury  is  au- 
ihorized  to  take  into  consideration  the  pecuniary  injury  resulting 
M  those  who  were  most  nearly  related  to  the  deceasd,  and  who 
in  the  ordinary  course  of  human  affairs  would  probably  have 
bfen  the  most  benefited  bv  his  future  labors  if  he  had  lived.' 
Taylor  I-.  Western  P.  Co.. "45  Cal.  323,  333.  While  solace' for 
wounded  feelings  may  not  b?  included  in  the  damages  awarded, 
\\k  loss  of  society,  comfort,  and  care  to  a  wife  and  children,  as 
"ell  as  their  support,  may  be  considered  in  so  far  as  they  affect 
the  question  of  pecuniary  loss  to  them  by  the  death  of  the  hus- 
band and  father.  Beeson  v.  Green  Mountain  Co.,  57  Cal.  20,  38; 
r.reen  v.  Southern  Pac.  Co..  122  Cal.  563  [55  Pac.  577].  And 
•■)  ii  was  held  proper  for  a  trial  court  to  instruct  the  jury  that 
the  value  of  the  services  of  a  mother  to  her  children  in  their 
nurture  and  instruction,  and  in  their  moral,  physical,  and  in- 
ifllectual  training,  might  be  considered  in  estimating  the  damage 
10  ihem  by  her  death,  and  that  the  value  thereof  was  not  to  be 
determined  by  the  value  of  such  services  as  rendered  by  a  hired 
•ervani,  but  should  be  ascertained  in  the  light  of  the  ability  and 
willingness  of  the  mother  to  perform  such  services,  and  also  that 
the  pecuniary  interest  of  the  children  in  such  services  did  not  of 
necessity  terminate  with  their  arrival  at  the  age  of  majority. 
Redfield  v.  Oakland  Co..  110  Cal.  277,  288  [42  Pac.  822.  1063]. 
The  pecuniary  loss  suffered  by  the  'heirs'  of  a  person  killed,  by 
reawn  of  his  death,  'may  be  either  a  loss  arising  from  the  dep- 
rivation of  something  to  which  such  heirs  would  have  been  le- 
gally entitled  if  the  persons  had  lived,  or  a  loss  arising  from  a 
deprivation  of  benefits  which,  from  all  the  circumstances  of  the 
particular  case,  it  could  be  reasonably  expected  such  heirs  would 
bave  received  from  the  deceased  had  his  life  not  been  taken, 
although  the  obligation  resting  on  him  to  bestow  such  benefits 
in  them  mav  have  been  a  moral  obhgation  onlv.'  savs  Shaw.  T.. 
in  Sneed  v.  Marysville  Gas  Co..  149  Cal.  704,  710  [87  Pac.  376, 
rage  378].  If  the  latter  class  does  not  include  them,  the  bene- 
fits which  might  be  expected  from  the  kindly  relations  of  the 
panies  and  the  peculiar  dispostion  of  the  deceased  towards  his 
familv  may  be  added  to  the  foregoing  (Cook  v.  Clay  St.  Co..  60 
Cal.  604).  and  as  affecting  these  questions  evidence  of  the  ill 
health  and  invalid  condition  of  the  wife  have  been  held  to  be 
properlv  admittpd.  frvrts  ■:•.  Santa  Barbara,  etc..  Rv.  Co.,  3 
Cal.  A^.  712,  715  [86  Pac.  830]. 
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"Much  of  this  kind  of  evidence  so  admitted  is  open  to  the  ob- 
jection urged  by  appellant,  and  which  was  sustained  in  the  cases 
of  Green  v.  Southern  Pacific  Co.,  122  Cal.  563  [55  Pac.  5/7|. 
and  Mahoney  v.  S.  F.  Ry.  Co.,  110  Cal.  471  [42  Pac.  968,  43 
Pac.  518],  to  wit,  that  it  tends  to  create  a  sympathy  for,  or  prej- 
udice in  favor  of,  the  plaintiffs,  but  in  those  cases  it  was  said 
that  the  testimony  there  under  consideration  could  have  been  of- 
fered for  no  other  purpose.  The  evidence  before  us  cannot  \>t 
so  limited  in  its  effect.  The  testimony  introduced  in  those  cases 
tended  to  show  only  that  the  children  of  the  deceased  (plain- 
tiffs) had  no  means  of  their  own.  Had  it  been  shown  in  addi- 
tion to  this  that  the  children  were  unable  to  maintain  themselves 
by  work,  a  different  question  might  have  arisen.  Section  30), 
Civ.  Code.  The  obligation  of  support  under  this  section  is  held 
to  be  cast  upon  the  father  of  an  invalid  daughter,  although  over 
18  years  of  age,  and  the  wife  who  awarded  the  custody  of  such 
invalid  in  a  divorce  proceeding  is  entitled  to  an  allowance  for 
her  maintenance.  Anderson  v.  Anderson,  124  Cat.  48.  54 
[56  Pac.  630,  57  Pac.  81,  71  Am.  St.  Rep.  17].  Among  the  nec- 
essaries which  a  father  is  called  upon  to  supply  to  his  children 
none  is  more  clearly  recognized  than  proper  medical  attention. 
While  to  the  well  child,  food,  clothing,  and  education,  according 
to  the  parent's  circumstances,  are  sufficient,  if  the  child  be  either 
a  temporarv  or  permanent  invalid,  additional  care  may  be  rc- 
(|uired.  Whether  or  not  this  shall  constitute  one.  of  the  elemeni,'' 
of  loss  to  the  family  of  the  deceased  must  be  determined  by  the 
facts  of  the  case  under  consideration.  If  it  be  urged  that  ihe 
ordinary  support  of  the  normal  child  might  be  con.siderert  by 
the  jury  from  their  own  observations,  there  could  be  no  such 
standard  for  sick  or  crippled  children,  as  the  case  of  each  mnft 
be  determined  by  evidence  as  to  his  or  her  condition.  If  a  de- 
fendant fears  the  effect  considered  in  the  Mahoney  and  Green 
Cases  where  evidence  otherwise  competent  is  admitted,  this  may 
be  provided  against  by  instructing  the  jurv  as  to  such  evidence, 
in  the  same  manner  as  is  done  in  respect  to  that  relating  to  the 
loss  of  society,  that  it  can  only  be  considered  as  an  element  of 
pecuniary  loss.  We  are  unable  to  see  upon  what  ground  the  evi- 
dence here  under  consideration  could  have  been  excluded. 

"The  statutes  of  some  of  the  other  states  from  which  cases 
have  been  cited  arc  so  unlike  our  own  that  these  are  of  little  aid. 
Thus  the  statutes  of  the  state  of  Illinois  made  the  'wife  and 
next  of  kin'  the  beneficiaries  in  such  an  action,  and  the  damage 
recovered  are  distributed  among  them  in  the  same  proportion  as 
personal  property  of  a  deceased  intestate  is  distributed  under  the 
statute  for  distribution  in  estates.  Following  this,  it  is  heM- 
'The  amount  to  be  recovered  is  what  the  statute  regards  as  tbe 
pecuniarv  value  of  the  addition  to  such  estate  left  as  the  de- 
ceased, in  reasonable  probability,  would  have  made  to  it,  and  left, 
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if  his  death  had  not  been  so  wrongfully  caused.'  Chicago  v. 
Woolridge  [174  111.  330]  51  N.  E.  701,  702.  Under  such  a 
iheory  of  the  action,  it  is  apparent  that  the  wage-earning  and  ac- 
aimulating  capacity  of  the  deceased  would  be  the  sole  question 
of  inquiry,  and  that  cases  decided  in  such  a  jurisdi-ction  are  so 
out  of  harmony,  both  with  our  statutes  and  decisions,  they  can 
lie  given  little  weight  in  our  consideration.  It  seems  unneces- 
sary to  distinguish  the  cases  cited  by  appellant  from  Illinois  and 
other  states  in  which  similar  statutory  provisions  obtain.  It  has 
been  expressly  held  in  this  state  that  the  wage-earning  capacity 
oi  the  deceased  was  not  the  measure  of  damages.  Skelton  v. 
Pacific  Lumber  Co.,  140  Cal.  507,  512  [74  Pac.  13].  So,  also  an 
instruction  in  efifect  directing  the  jury  to  consider  and  ascertain 
ilie  losses  of  father  and  children  respectively  by  the  death  of  the 
ti\other  as  distinct  elements  in  the  lump  sum  of  damages 
awarded  was  held  proper  in  such  a  case.  Johnson  v.  S.  P.  Co. 
(l.=^4  Cal.  285]  97  Pac.  520.  526. 

"While  there  can  be  but  one  action,  and  the  recovery  to  which 
all  persons  included  in  the  term  'heirs'  are  entitled  must  be  had 
ilierein  or  be  deemed  to  be  waived  (Daubert  v.  Western  Meat 
Co..  139  Cal.  480  [69  Pac.  297,  71  Pac.  244,  96  Am.  St.  Rep. 
l.^]l,  the  loss  of  each  and  all  must  be  considered.  The  statute 
does  not  provide  for  a  distribution  among  the  members  of  the 
I'amily  who  take  as  the  beneficiaries  of  the  statute.  There  was 
™ch  a  provision  in  the  statute  of  1862,  but  it  was  not  incorpo- 
rated in  the  Code,  thus  indicating  an  intention  to  restore  the  ac- 
tion to  what  it  was  originally  intended  to  be,  a  means  of  provid- 
ing for  the  family  and  each  member  thereof  that  which  each 
coiild  have  expected  to  receive  in  the  way  of  comfort  and  sup- 
port from  the  lost  father  had  he  lived  and  kept  the  family  to- 
gether, bestowing  upon  each  such  portion  of  his  earnings  as  he 
or  she  were  entitled  to  or  required.  It  is  not  intended  that  the 
amount  recovered  shall  be  divided  into  integral  or  proportional 
parts.  The  persons  entitled  to  do  not  take  as  heirs  or  by  suc- 
cession, but  as  beneficiaries  of  the  statute;  'the  statute  being  , 
framed  upon  the  theory  that  the  heirs  will  always  constitute  the 
family  of  the  deceased.'  For  this  reason,  it  was  held  that  col- 
laieral  kindred  who  may  come  technically  within  the  meaning  of 
ilie  word  'heirs,'  used  in  section  377,  can  only  recover  by  alleg- 
"igand  showing  some  special  damage.  Burk  v.  Areata,  125  Cal. 
^|57  Pac.  1065.  73  Am.  St.  Rep.  52]." 

The  order  denying  a  new  trial  is  reversed. 

We  concur:     Shaw,  J.:  Angellotti,   T.  ;  Mklvin,   T,  ;  Hen- 
5TIAW,  J.  -^  -^  ^ 
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(Supreme  Court  of  Pennsylvania,  April  10.  1911.) 

[80  Atl.  Rep.  365.] 

RailrotdB — Acddentt    it    Crossing — Contributory    Negligeiicc.*— Ii 

is  the  duty  of  traveler  at  a  railroad  crossing  to  stop,  look,  and  listen; 
and  where,  if  he  listened,  he  could  have  heard  a  train,  and.  in  spite 
thereof,  walks  or  drives  on  into  almost  instant  collision  with  it.  he 
is  guilty  of  contributory  negligence  as  If  he  had  plainly  seen  it 
coming. 

Railroads — Accidents  at  Crossings — Directed  Verdict. — Where 
plaintiff,  a  man  of  good  hearing,  whilt  driving  on  a  public  road  on 
a  calm  night,  with  nothing  to  interfere  with  the  noise  of  a  moving 
train,  stopped  about  30  feet  from  a  crossing  and  was  struck  while 
crossing  the  track  by  a  train  of  28  coat  cars,  moving  4  or  5  miles 
an  hour,  it  was  not  error  to  direct  t  verdict  for  defendant. 

Appeal  from  Court  of  Common  Pleas,  Schuylkill  County. 

Action  by  Henry  Paul,  in  his  own  right,  and  Edward  Paul,  by 
his  next  friend,  Henry  Paul,  against  the  Philadelphia  &  Read- 
ing Railway  Company.  Judgment  for  defendant,  and  plaintiffs 
appeal.     Affirmed, 

.■\rgued  before  Fell,  C.  J.,  and  Brown,  Mestrez.^t,  Elkix. 
and  Mdschzisker,  JJ. 

C.  E.  Berger  and  M.  M.  Burke,  for  appellants. 
John  F.  Whalen,  for  appellee. 

PiROWN,  J.  The  unbending  rule  as  to  the  duty  of  a  traveler  on 
a  public  highway,  as  he  approaches  a  railroad  crossing  over  it, 
is  to  stop,  look,  and  listen.  He  must  listen  as  well  as  look,  for 
conditions  may  be  such  that  though,  when  he  stops  at  a  proper 
place  and  looks,  he  cannot  see  a  coming  train,  he  yet  must  hear 
it  if  he  li.stens.  .\nd  if  he  then,  in  spite  of  what  he  hears,  walks 
or  drives  on  into  almost  instant  collision  with  the  train,  he  is 
as  guilty  of  contributory  negligence  as  if  he  had  plainly  seen  it 
coming.  "The  law  requires  a  listening,  as  well  as  a  looking,  for 
a  coming  train,  and  obscuration  of  vision  is  no  defense  against 
a  failure  to  listen."     Penna.  R.  R.  Co.  v.  Mooney,  126  Pa.  244, 

•For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  a  highway  traveler  slruck  by  a  train  while  at- 
tempting to  cross  a  railroad  [rack  when  he  should  have  discovered 
the  approach  of  the  train  in  time  Co  have  avoided  the  accident,  see 
last  foot-note  of  Heinz  v.  Baltimore,  etc.,  R.  Co.  (Md.),  38  R.  R.  R. 
172,  61  Am.  &  Eng.  R.  Cas.,  N'.  S.,  173;  third  foot-note  of  Virginia- 
Carolina  Ry.  Co.  V.  Clawson  (Va.),  38  R.  R.  R.  134.  61  Am.  &  Eng 
R.  Cas.,  N'.  S..  134;  fourth  foot-note  of  Illinois  Cent.  R.  Co.  i- 
O'Neill  fC.  C.  A.).  37  R.  R.  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99 
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17  Ati.  590.    The  present  case  is  an  apt  illustration  of  the  wis- 
dom of  this  rule  and  calls  imperatively  for  its  application. 

Between  8  and  9  o'-clock  on  a  dark  and  foggy  night,  in  the  fall 
of  the  year,  Edward  Paul,  the  injured  plaintiff,  and  a  companion 
were  driving  on  a  public  road,  with  which  they  were  familiar, 
and,  according  to  their  testimony,  stopped  about  30  feet  from  the 
point  where  the  track  of  the  defendant  company  crossed  the 
road,  and  looked  and  listened  for  an  approaching  train.  It  is 
admitted  that,  where  they  stopped,  their  view  in  the  direction 
from  which  the  train  that  struck  them  was  coming  was  ob- 
structed by  a  building,  but  we  need  not  dwell  upon  this  in  pass- 
ing upon  their  alleged  contributory  negligence,  for  both  testified 
ihat  there  was  no  light  upon  the  train,  and,  if  they  were  to  be 
believed  as  to  this,  in  the  face  of  positive  testimony  to  the  con- 
trarv,  ihey  could  not  have  seen  the  train  if  they  had  stopped  and 
looked  at  a  point  beyond  the  obstruction.  While,  from  their  tes- 
timony, the  failure  of  the  railroad  company  to  have  a  headlight 
on  its  train  prevented  their  seeing  its  approach,  they  have  shown 
naught  to  excus_e  them  for  not  having  heard  its  coming  when  it 
was  almost  upon  them,  as  they  stopped  within  30  feet  of  the 
track.  The  appellant  admits  that  his  hearing  was  good,  that  the 
night  was  calm,  and  that  there  was  nothing  to  prevent  his  hear- 
ing any  noise  at  the  time  he  and  his  companion  stopped  to  listen 
for  a  coming  train.  Under  t^^  undisputed  facts  about  to  be 
Hated,  the  only  possible  conclusion  to  be  reached  is  that  they 
must  have  heard  the  notice  that  a  train  was  about  to  pass  over 
the  crossing  which  they  were  approaching,  and,  in  the  face  of 
^uch  notice — which  the  law  conclusively  presumes  they  heard — 
it  is  idle  for  them  to  say  that  they  did  not  hear,  and  that  the  col- 
li'^ion  was  not  due  to  their  own  heedlessness. 

|I]  The  train  which  collided  with  the  team  consisted  of  an  en- 
gine and  28  empty  coal  cars.  The  engine  was  not  at  the  head  of 
the  train,  but  was  pushing  10  of  the  cars  and  pulling  the  remain- 
ing 18.  It  was  approaching  the  crossing  on  an  upgrade,  moving 
at  the  rate  of  4  or  5  miles  an  hour,  and  the  testimony  of  the  en- 
gineer, the  fireman,  the  brakeman,  and  another  witness  was  that 
ahout  1,500  feet  west  of  the  crossing  the  whistle  was  sounded 
lo  give  notice  of  its  approach.  The  negative  testimony  of  ap- 
Pfllanl  and  his  witness  was  that  they  did  not  hear  the  whistle: 
hut  we  need  not  discuss  the  weight  to  be  given  to  the  positive 
iestimony  of  the  four  witnesses,  for,  on  undisputed  evidence, 
ihe  plaintiff  and  his  companion  must  have  heard  the  coming  of 
'he  train  if  they  were  giving  the  slighest  attention  to  the  duty 
renting  upon  them  to  listen.  The  28  cars,  with  the  engine  nearly 
in  the  middle  of  them,  were  coming  toward  the  crossing  on  an 
Wade,  and  the  night  was  calm  and  peaceful,  with  nothing-to 
interfere  with  the  noise  made  bv  the  moving  of  the  cars.  In 
Hess  V.  Williamsport   &  North  Branch    Railroad  Co..    181    Pa. 
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492,  37  Atl.  568 — a  somewhat  similar  case — the  situation  is  thus 
aptly  described:  "The  fires  under  the  boiler  were  doing  their 
work ;  the  stroke  oi  the  lever  was  kept  up ;  the  exhaust  of  the 
engine  did  not  cease;  the  rumbling  of  the  wheels  on  the  rails 
was  not  muffled."  In  the  face  of  these  conditions  the  appellant 
testified  that  they  did  not  hear  "a  sound  of  a  train  approaching'," 
and  his  companion  corroborated  him.  In  the  light  of  human  ol>- 
servation  and  experience,  the  learned  trial  judge  properly  re- 
fused to  allow  a  jury  to  believe  them.  If  they  truthfully  testi- 
fied that  they  did  not  hear  a  sound,  it  was  because  they  were  not 
listening,  but  were  intent  on  something  else  when  their  duty  was 
to  listen,  and  the  consequences  of  what  immediately  followed 
their  disregard  of  that  duty — which  they  admit  they  knew  was 
resting  upon  them— are  not  to  be  visited  upon  the  defendant. 

1 2]  From  the  testimony  of  one  of  plaintiff's  own  witnes.-e? 
—George  Hoffman — it  clearly  appears  that,  if  he  did  not  bear 
the  train,  it  was  because  he  was  not  listening.  That  witness 
testified  that,  though  he  was  seated  in  an  office  twice  as  far  from 
the  crossing  as  the  point  at  which  the  plaintiff  and  his  compan- 
ion stopped  to  look  and  listen,  he  heard  the  train  coming.  .After 
the  plaintiff's  admission  that  his  hearing  was  good,  that  the 
night  was  perfectly  calm,  and  there  was  nothing  to  interfere 
with  his  hearing  any  noise  as  he  sat  in  an  open  part  of  tlie 
wagon,  he  was  asked  to  explain  why  he  had  not  heard  the  ap- 
proach of  the  train,  and  his  answer,  was  that  the  ratthng  of  the 
tailboard  of  the  wagon  might  have  prevented  his  hearing  it 
When  the  wagon  stopped,  there  could  have  been  no  such  rat- 
tling. aYid  while  it  was  in  motion,  with  the  horse  walking,  there 
could  have  been  little,  if  any.  When  still  further  pressed  on  hi^ 
cross-examination,  he  admitted  that  he  could  not  say  positively 
that  the  tailboard  had  rattled,  and,  if  it  had  not,  he  was  unable 
to  account  for  his  failure  to  hear  the  noise  made  bv  the  train. 
The  collision  occurred  the  instant  the  front  feet  of  the  horse 
were  upon  the  track,  and,  as  it  conclusively  appears  that  it 
would  have  been  avoided  if  the  plaintiff  had  been  exercisine  his 
sense  of  hearing,  he  has  himself  to  blame  for  what  befell  him. 

The  assignment  of  error  is  overruled,  and  the  judgment  is  af- 
firmed. 
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Lee  v.  North  Western  R.  Co, 

(Supreme  Court  of  South  Carolina.  July  11,  1911.) 

[71  S.  E.   Rep.  840.] 

Appeal  and  Error— "GroM  Negligence" — Harmless  Error — Errone- 
ov  Instnictioiis. — The  error  in  a  char^,  in  ait  action  for  injuries  in 
1  collision  at  a  crossing,  which  dclines  "gross  negligence,"  within 
CtT,  Code  1903,  S  3139,  relieving  a  railroad  company  from  liability 
if  the  person  injured  was  guilty  of  gross  negligence,  as  the  want  of 
itj  degree  of  care  for  his  own  safety  is  not  prejudicial,  since  the 
diSereoce  between  want  of  slight  care  and  the  want  of  any  care  is 
100  shadowy  to  affect  the  verdict  of  a  jury  of  ordinary   intelligence. 

Rulioadt — CrossitigB — Obligation  of  Trainmen.* — Where  trainr.ien 
ipptoaching  a  crossing  discover  that  a  team  is  rapidly  approaching 
ih(  crossing,  and  is  beyond  the  control  of  the  driver,  they  must  ex- 
ercise reasonable  care  to  prevent  a  collision,  but  it  is  not  their 
duty,  as  a  matter  of  law.  to  stop  the  train. 

Appeal  and  Error — Harmleas  Error — Erroneous  Instructions. — 
Where,  in  an  action  for  injuries  at  a  crossing,  the  undisputed  evi- 
icTict  showed  that  the  trainmen,  on  seeing  the  traveler  approach  the 
crossing,  applied  the  emergency  brakes  and  did  all  they  could  to 
Slop  the  train  and  prevent  the  collision,  the  error  in  a  charge  that 
tfaiiimen  who  see  that  the  team  of  a  traveler  on  a  highway,  ap- 
proiching  the  crossing,  is  beyond  his  control  must  do  all  they  can 
to  stop  (he  train,  to  prevent   injury,  was  not  prejudicial. 

Appeal   from    Common    Pleas    Circuit    Court    of    Kershaw 
County;  Geo.  E.  Prince,  Judge. 
"To  be  officially  reported." 

-Action  by  Stephney  Lee  against  the  North  Western  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
-AffimietJ, 

fi.  0,  Purdy  and  Clark  &  Van  Treskow,  for  appellant, 
Oe  Pass  &  De  Pass,  for  respondent. 

HiTnucK,  J.  Plaintiff  recovered  judgment  for  personal  inju- 
ries received  by  him  in  a  collision  with  defendant's  cars  at  a 
highway  crossing.  For  a  former  appeal  in  this  case,  see  84  S. 
C- 125.  65  S.  E,  1031. 

When  neglect  to  give  the  signals  required  by  statute  at  high- 
*iy  crossings  contributes  to  the  injury  of  persons  or  property 
^1  such  crossings  by  collision  with  the  engine  or  cars  of  a  rail- 

■For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
''sinintn  after  discovering  the  peril  of  a  highway  traveler,  see  third 
toot-note  of  Stearns  v.   Boston   &  M.  R.   R,   (N.  H.).  32   R.   R.   R.  55, 
«  Am.  &  Eng.  R.  Cas.,  N,  S.,  55, 
B  R  R  R— 27 
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road  corporation,  the  law  imposes  upon  the  corporation  liabil- 
ity for  damages  caused  thereby,  "unless  it  is  shown  that,  in  ad- 
dition to  a  mere  want  of  ordinary  care,  the  person  injured,  or  the 
person  havii^  charge  of  his  person  or  property,  was,  at  the  time 
of  the  collision,  guilty  of  gross  or  willful  negligence,  or  was  act- 
ing in  violation  of  the  law;  and  that  such  gross  or  willful  Di- 
ligence or  unlawful  act  contributed  to  the  injury."  1  Code  1902, 
§  2139. 

[1]  There  are  only  two  grounds  of  appeal.  The  first  assigns 
error  in  defining  gross  negligence  in  the  cha:^  to  be  "the  wart 
of  any  degree  of  care  for  his  own  safety ;"  and  the  second,  in 
charging  that,  when  those  in  charge  of  a  railroad  train  approach- 
ing a  crossing  see  that  the  team  of  a  traveler  on  the  highway, 
also  approaching  the  crossing,  is  beyond  his  control,  it  is  their 
duty  to  do  all  they  can  to  stop  the  train  to  prevent  injury.  The 
Presiding  Judge  erred  as  pointed  out  in  each  of  these  exceptions. 
Nevertheless  the  judgment  should  be  affirmed,  because  the  er- 
rors were  not  prejudicial.  The  difference  between  the  want  of 
slight  care  and  the  want  of  any  care  is  more  technical  and 
metaphysical  than  practical  and  substantial,  and  too  shadowy  to 
affect  the  verdict  of  jurors  of  ordinary  intelligence  and  common 
sense. 

[2]  It  will  not  do  to  say,  as  matter  of  law,  and  under  all  cir- 
cumstances, that,  when  those  in  charge  of  a  'train  approaching 
a  crossing  see  a  team,  also  rapidly  approaching  it,  and  beyond 
the  control  of  the  driver,  it  is  their  duty  to  stop  the  train  to  pre- 
vent collision;  for  what  would  be  done  to  prevent  collision  is 
ordinarily  a  question  of  fact  to  be  decided  from  all  the  circum- 
stances. These  may  indicate  to  those  in  charge  of  the  train  that 
a  collision  would  more  certainly  be  prevented  by  increasing  the 
speed  of  the  train,  so  that  it  would  cross  the  highway  before  the 
team  could  reach  the  crossing.  The  duty,  under  such  circum- 
stances, is  merely  to  exercise  due  and  reasonable  care  to  prevent 
a  collision,  and  what  that  would  be  would  depend  upon  all  the  cir- 
cumsUnces.    Gue  v.  Wilson,  87  S.  C.  144,  69  S.  E.  99. 

[3]  But  the  uncontradicted  testimony  shows  that,  as  soon  as 
those  in  charge  of  defendant's  train  saw  the  plaintiff  approach- 
ing the  crossing,  they  applied  the  emergency  brakes,  and  did  all 
they  could  to  stop  the  train  and  prevent  the  collision.  No  other 
reasonable  inference  can  be  drawn  from  the  testimony  than 
that  what  they  said  they  did  were  the  proper  and  only  things 
that  could  have  been  done  at  that  time,  and  under  those  circum- 
stances, to  prevent  the  collision.  As  they  unquestionably  did 
what  the  court  told  the  jury  they  should  have  done,  the  error 
could  not  have  affected  the  result. 

Affirmed. 

Jones,  C.  J.,  Gary,  A.  J.,  and  Woods,  J.,  concur. 
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Wabash  R.  Co.  v.  Railroad  Commission  of  Indiana. 

(Supreme  Court  of  Indiana,  June   30,   1911.) 

[95  N.  E.  Rep.  673.'] 

Railroada — Highway  Crouin.g»— Restoration  and   Haintenance.* — 

Th(  right  of  a  railroad  company  to  cross  a  highway  carries  with  it 
the  duty  to  restore  the  highway  to  and  keep  it  in  its  former  condi- 
iion  of  usefulness  and  safety;  and,  if  this  cannot  be  done  by  a  grade 
crossing,  the  company  must  do  it  by  constructing  its  tracks  over  or 
under  the  highway  or  the  highway  over  or  under  its  tracks. 

Mandamus — Ministerial  Discretion — Railroads — Highway  Cross- 
iogs-t— A  railroad's  discretion  as  to  the  manner  of  discharging  its 
duty  to  provide  safe  and  useful  highway  crossings  is  ministerial, 
and  mandamus  lies  to  compel  proper  performance  of  such  duty. 

Railroads— Railroad  Canunisaions — Power — Source. — A  railroad 
(otnmission's  powers  are  limited  by  statute. 

Pleading — Admission  by  Demurrer.— The  truth  of  the  averments 
of  a  complaint  are  admitted  by  demurrer  thereto. 

Railroads — Highway  Crossings — Railroad  Commiseion  Orders — 
Enforcement. — Regardless  of  whether  the  Railroad  Commission  could 
order  defendant  railroad  company  to  put  a  particular  highway  cross- 
ing in  safe  condition  for  public  trivel  on  the  highway,  the  commis- 
sion being  bound  under  Burns'  Ann.  St.  190B,  §§  5550,  S5S3b,  to  re- 
iinirt  the  company  to  make  such  reasonable  changes  in  the  cross- 
ing as  were  in  the  commission's  opinion  necessary  to  make  the  cross- 
ing safe  for  passengers,  compliance  with  a  proper  order  requiring 
'he  company  to  construct  the  highway  under  the  railroad  grade  is 
(nforceable  in  a  suit  by  the  commission, 

Jtailroads — Highway  Crossings — Railroad  Conmvssion  Order— Rea- 
■onablencss. — An  order  requiring  j  railroad  company  to  construct 
»  highway  crossing  in  a  village  under  the  railroad  grade  is  reason-, 
'Mt  where  it  appears  that  trains  are  operated  daily,  that  the  high- 
*iy  is  a  main  thoroughfare,  and  traveled  by  many  persons,  etc. 

Appeal  from  Circuit  Court,  La  Grange  County;  James  S, 
Dodge,  Judge. 

'For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
'idroads  to  construct  and  maintain  crossings,  see  foot-note  of  Chi- 
cago, etc,  R.  Co.  V.  Nebraska  State  Ry.  Comm.  (Neb.).  39  R.  R,  R. 
3«.  62  Am.  &  Eng.   R.  Cas.,   N.  S.,  266. 

For  the  authorities  in  this  series  on  the  subject  of  the  continuing 
duly  of  a  railroad  company  to  construct  and  maintain  highway  cross- 
ings, see  last  paragraph  of  foot-note  of  St.  Louis,  etc.,  R.  Co.  v. 
[)>er  (Ark.),  33  R.  R.  R.  53,  55  Am.  &  Eng,  R.  Cas.,  N.  S-  52. 

tSee  foot-note  of  State  v.  Ogden  Rapid  Trans.  Co.  (Utah),  39  R. 
R.  R.  179.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  179;  first  head-note  of  State 
r  Milwaukee  Elect.,  etc.,  Co.  (Wis.),  39  R.  R.  R.  564,  62  Am.  &  Erie-' 
R.  Cas.,  N.  S.,  564.  .  ... 
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Wabash    R.  Co.  v.   Railroad  Commission   of  Indiana 

Action  by  the  Railroad  Commission  of  Indiana  against  the 
Wabash  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Edwin  P.  Hammond,  William  V.  Stuart,  Dan  W.  Simms,  and 
Allison  E.  Stuart,  for  appellant. 

John  W.  Hanan,  Louis  B.  Ewbank,  and  /.  Prank  Hanan,  for 
■appellee. 

Monks,  J.  It  appears  from  the  record  that  appellee  in  1909 
investigated  the  grade  crossing  of  appellant  over  the  highway 
running  north  and  south  through  the  town  of  Topeka,  La  Grange 
■County,  Ind.,  and  made  an  order  recommending  that  said  appel- 
lant railroad  company  within  90  days  commence  and  complete 
the  necessary  work  to  separate  the  grade  of  the  railroad  and  the 
grade  of  said  highway  at  said  crossing,. and  that  this  separation 
be  made  by  constructing  said  highway  under  the  grade  of  said 
railroad,  so  that  "an  overhead  clearance  of  at  least  fourteen 
feet  shall  be  provided,  and  so  that  the  roadway  so  constructed 
shall  be  fifteen  feet  on  each  side  of  the  center  thereof,"  A  copy 
■of  this  order  was  served  upon  appellant  September  3,  1909.  Ap- 
pellant failed  and  refused  to  construct  said  crossing  in  the  town 
of  Topeka  and  to  obey  said  order  of  appellee.  Afterwards,  on 
December  22,  1909,  appellee  commenced  this  action  to  compel 
appellant  to  construct  said  highway  crossing  as  requested  in  said 
order.  It  appears  from  the  complaint  that  appellant  owns  and 
controls  a  line  of  railroad  extending  from  the  city  of  Detroit, 
Mich.,  to  the  city  of  Chicago,  111.,  that  said  line  of  railroad  runs 
across  the  townships  of  Eden  and  Clear  Spring,  in  La  Grange 
county,  Ind.,  and  through  the  town  of  Topeka,  which  lies  partly 
Hi  Eden  township  and  partly  in  Clear  Spring  township  in  saijl 
county.  It  is  alleged  in  the  complaint,  among  other  things,  that 
"plaintiff  shows  the  court  that  defendant  is  now  operating  said 
line  of  railway,  and  is,  and  for  a  long  time  has  been,  engaged  in 
running  upon  and  over  said  railway  through  the  said  village  of 
Topeka  a  large  number  of  trains  every  day;  that  it  now  runs, 
and  for  a  long  time  past  has  run,  over  its  said  railway,  through 
said  village  of  Topeka,  20  trains  within  every  24  hours;  that 
under  defendant's  present  schedule  it  operates  over  said  road 
through  said  village  5  passenger  trains  every  day  at  a  speed  of 
from  40  miles  to  60  miles  per  hour  without  stopping  any  of  said 
trains  at  said  village,  and  10  freight  trains  at  the  rate  of  30  miles 
per  hour,  without  stopping  any  of  said  trains  at  saidvilla^*- 
Plaintiff  shows  the  court  that  upon  and  along  the  section  line 
extending  north  and  south  between  the  said  section  31,  town- 
ship 36  N.,  range  9  E.,  and  section  36,  township  36,  N.,  range 
8,  E.,  extending  north  and  south  through  the  said  village  of  To- 
peka, and  across  defendant's  said  railroad  and  right  of  way  is 
a  public  highway,  which  highway  is  the  main  thoroughfare  for 
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travel  between  the  cities  of  La  Grange  and  Ligonier,  and  for  all 
of  ihe  surrounding  country  in  passing  north  of  said  railroad  track 
lo  the  village  of  Topeka,  and  the  town  of  Ligonier,  and  for  all  of 
the  surrounding  country  south  of  said  railroad  track  to  the  vil- 
lage of  Topeka  and  the  town  of  La  Grange ;  that  such  highway 
ii  much  traveled,  and  is  used  by  many  hundreds  of  teams  and 
vehicles  and  by  travelers  driving  such  teams  every  day ;  that  said 
highway  constitutes  the  sole  means  of  communication  between 
the  north  part  and  the  south  part  of  the  village  of  Topeka,  and 
is  the  only  street  in  said  village  which  crossed  defendant's  rail- 
road track ;  that  said  village  of  Topeka  has  a  population  of  about 
TOO  inhabitants,  of  whom  more  than  three-fourths  in  number,  to 
nit,  .i?0,  live  north  of  said  defendant's  railroad  track,  and  the 
remainder,  to  wit,  150,  live  south  .of  said  railroad  track;  that  in 
said  village  on  the  south  side  of  said  railroad  track  are  located 
a  gristmill  which  buys  a  large  amount  of  grain  every  year,  to 
nit,  of  the  value  of  ?5,000,  and  •  *  *  elevators  which  buy 
and  ship  from  said  point  a  large  amount  of  grain  every  year,  to 
«it,  of  the  value  of  $200,000;  that  said  grain  is  hauled  in  from 
the  surrounding  country,  and,  in  order  to  reach  said  gristmill 
and  elevators,  the  owners  thereof  are  compelled  to  haul  it  upon 
said  highway  across  defendant's  said  railroad  tracks ;  that  in 
said  village  of  Topeka  there  is  located  a  stockyard  which  ships 
therefrom  each  year  animals  of  the  value  of  $125,000,  which 
animals  are  brought  in  from  the  surrounding  country  by  the  pro- 
dticers  thereof,  and,  to  reach  the  stockyards,  must  be  and  are 
hauled  or  driven  upon  and  along  said  highway  across  said  rail- 
road ;  that  at  said  village  there  is  located  a  creamery  which  buys 
cream  and  butter  fat  from  the  producers  in  the  surrounding 
county  of  the  value  of  $40,000  each  year,  all  of  which  the  pro- 
ducers are  compelled  to  and  do  haul  upon  said  highway  across 
said  railroad ;  that  there  is  a  coal  and  lumber  yard  at  said  vil- 
lage which  sells  coal  and  lumber  each  year  of  the  value  of 
S30,0OO  to  consumers  in  the  surrounding  country,  all  of  which 
the  owners  are  compelled  to  and  do  haul  upon  said  highway 
across  said  railroad  track;  that  there  is  in  said  village  a  school- 
house  at  which  there  is  a  daily  attendance  of  200  children  dur- 
ing eight  months  in  each  year,  and  that  of  these  children  more 
than  one-third  in  number,  to  wit,  75,  are  compelled  to  and  do 
pass  along  said  highway  across  said  railroad  track  to  reach  said 
schoolhouse  from  their  homes,  and  many  of  them,  to  wit,  35, 
live  in  the  country  at  a  distance  from  the  schoolhou.se,  and  are 
compelled  to  and  do  each  day  drive  over  said  railroad  crossing 
upon  said  highway  in  covered  vehicles  twice  each  day ;  that  in 
said  village  of  Topeka  there  is  a  library  building  containing  a 
lecture  parlor  in  which  are  conducted  respectively,  a  lyceum  and 
a  lecture  course  to  which  a  large  number  of  persons,  to  wit,  100 
persons,  resort  25  times  during  each  year,  and  are  compelled  to 
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and  do  cross  said  railroad  track  in  the  night  upon  said  hi^way 
in  passing  to  and  from  their  respective  homes;  that  said  village 
contains  a  theater  and  15  stores  and  mercantile  business  which 
supply  entertainment  and  merchandise  for  all  the  surrounding 
country,  and  are  visited  by  a  large  number  of  persons,  to  wil, 
200  persons,  every  day,  who  are  compelled  to,  and  do,  cross  said 
railroad  track  on  said  highway  in  passing  to  and  from  their  re- 
spective homes;  and  plaintiff  avers  that  said  crossing  is  used  for 
travel  upon  said  highway  across  said  defendant's  railroad  more 
than  500  times  every  day  by  persons  who  necessarily  pass  over 
said  railroad  in  going  from  one  part  of  the  village  of  Topeka  to 
another  part  thereof.  Plaintiff  shows  the  court  that  from  said 
crossing  to  the  next  highway  crossing  over  said  railroad  on  the 
east  is  a  distance  of  one  mile,  to  the  next  highway  crossing  over 
said  railroad  on  the  west  is  a  distance  of  one  mile,  and  that  in 
that  entire  distance  of  two  miles  between  said  crossings  there  is 
no  other  highway  or  means  whatever  by  which  persons  north  of 
defendant's  railroad  can  pass  to  the  south  side  thereof,  or  by 
which  persons  south  of  said  railroad  track  can  pass  to  the  north 
thereof,  except  along  said  highway  and  over  said  crossing  in  said 
village  of  Topeka,  on  the  aforesaid  highway.  Plaintiff  alleges 
that  defendant's  depot  stands  on  the  north  side  of  said  railroad 
track,  124  feet  west  of  the  center  of  the  said  highway,  and  that 
the  depot  platform  extends  to,  and  for  a  distance  of  17  feet  into, 
said  highway;  that  defendant's  switch  yards  are  near  said 
highway,  to  wit,  at  a  distance  of  500  feet  west  of  said  cross- 
ing, and  that  all  of  defendant's  trains  running  in  a  western  di- 
rection which  stop  at  said  town  of  Topeka,  to  wit,  5  trains 
every  day,  are  stopped  on  said  railroad  in  such  a  manner 
that  they  extend  across  said  highway  and  obstruct  and 
prevent  travel  thereon,  and  that  defendant  repeatedly 
had,  and  continuously  at  least  once  every  day  does,  stop 
a  local  freight  train  upon  said  crossing  and  obstruct  the 
same  for  a  long  time,  to  wit,  15  to  30  minutes;  and  de- 
fendant thereby  often  has  and  continuously  does  obstruct  so 
many  as  a  dozen  teams  and  wagons,  and  travelers  driving  the 
same  and  seeking  to  travel  on  said  highway  over  said  crossing 
for  such  a  period  of  time.  Plaintiff  alleges  that  defendant  ha? 
neglected  and  refused,  and  now  neglects  and  refuses,  to  restore 
said  highway  intersected  by  its  road  to  its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impair  its  usefulness,  and 
to  construct  its  road  upon  and  across  said  highway  so  as  not  to 
interfere  with  the  free  use  of  the  same  in  such  manner  as  to 
afford  security  for  life  and  property:  but  plaintiff  alleges  that 
defendant  has  constructed  and  now"  maintains  its  said  railroad 
and  tracks  in,  upon,  and  across  said  highway  and  on  an  embank- 
ment of  great  height,  to  wit,  the  height  of  10  feet  above  the 
level  of  said  highway  on  either  side ;  that  it  had  constructed  and 
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now  maintains  a  steep  grade  leading  up  from  said  highway  on 
either  side  to  the  top  of  said  embankment  and  to  the  crossing 

over  its  said  track ;  that  said  highway  is  60  feet  wide,  and  that 
defendant  has  built  and  now  maintains  a  crossing  over  its  said 
railroad  and  an  embankment  and  grade  leading  up  thereto  from 
tiiher  side,  of  the  width  of  only  20  feet  wide;  that  the  top  of 
said  embankment  is  higher  than  the  eyes  of  a  person  riding  in  a 
nagon  or  buggy  upon  and  along  said  highway,  and  so  high  that 
a  ffrson  driving  along  said  highway  toward  said  crossing  cannot 
^ee  a  traveler  driving  toward  said  crossing  upon  the  highway 
irom  ihe  opposite  direction  until  he  has  reached  the  top  of  said 
embankment,  and  by  reason  of  such  fact,  and  the  existence  of 
fe  narrow  crossing  as  above  stated,  travelers  frequently  meet 
each  other  at  the  top  of  said  embankment  upon  defendant's 
track  in  such  a  way  that  it  is  very  difficult  for  their  vehicles  to 
pass  each  other,  and  they  are  compelled  to,  and  do,  stop  and 
tiim  out  and  delay  for  a  long  time  upon  said  railroad  track ;  that 
the  approaches  and  grades  on  said  highway  which  lead  to 
Slid  crossing  on  either  side  of  defendant's  railroad  track  are  so 
steep  that  a  team  of  horses  drawing  a  loaded  wagon  is  liable  to, 
and  such  teams  drawing  loaded  wagons  frequently  do,  become 
stalled  and  unable  to  pull  their  loaded  wagons  across  said  track, 
and  are  thereby  compelled  to  stop  for  a  long  time  upon  said 
track,  by  reason  of  their  inability  to  get  over  it  with  such  loads ; 
that  the  view  of  said  crossing  by  persons  approaching  the  same 
upon  and  along  said  highway  is  obstructed  by  many  buildings  on 
each  side  of  the  railroad  track  near  said  highway;  and  that  de- 
fendant has  constructed  and  has  for  many  years,  and  is  now 
using,  a  large  number  of  side  tracks  which  extend  from  a  point 
S  rods  west  of  said  crossing,  and  on  both  sides  of  the  main 
track  for  a  long  distance  west  and  these  side  tracks  are  used  by 
said  deferKlant  company  to  store  freight  cars,  and  said 
company  does  store  freight  -cars  on  said  side  tracks,  and 
suffer  said  cars  to  stand  upon  said  side  tracks  for  months 
*t  a  lime;  and  that  said  freight  cars  standing  thereon  entirely 
obstruct  the  view  of  defendant's  railroad  by  travelers  riding  and 
"Iriving  upon  and  along  said  highway  and  of  trains  approaching 
from  the  west  on  said  railroad  when  they  look  from  the  said 
highway.  Plaintiff  alleges  that  there  is  an  amount  of  travel  upon 
and  along  said  highway  over  said  railroad  at  said  crossing,  which 
needs  and  will,  if  provided  therewith,  use  a  traveled  track  thereon 
of  the  width  of  30  feet  and  that  said  highway  is  frequently  used 
By  travelers  with  vehicles  which  extend  to  a  great  height,  to  wit, 
*«  height  of  12  feet ;  that  all  of  the  travel  in  and  along  said  high- 
way could  be  fully  accommodated  and  provided  for  by  an  un- 
wgrade  crossing  beneath  said  railroad  at  a  level  of  not 
Wore  than  four  feet  below  the  level  of  said  highway  as  it  now 
^ists  on  either  side  of  the  said  crossing,  and  that  defendant's 
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railroad  couid  be  so  constructed  as  to  pass  over  said  highway  at 
a  height  above  the  same  sufficient  to  permit  travelers  and  ve- 
hicles to  drive  beneath  it;  that  an  opening  in  said  embankment 
of  the  full  width  of  30  feet  and  of  the  full  height  of  14  feet 
would  amply  accommodate  all  of  the  travel  on  said  highway,  and 
permit  all  persons  using  said  highway  to  pass  from  one  side  of 
the  said  railroad  track  to  the  other  side  thereof  without  diffi- 
culty or  danger ;  that  all  of  the  travel  on  said  highway  does  now 
pass  over  a  crossing  30  feet  in  width,  as  aforesaid,  and  that  there 
is  such  an  amount  of  travel  on  said  highway  as  will  make  con- 
tinuous use  of  a  30-foot  roadway ;  that  an  opening  beneath  the 
railroad  track  14  feet  in  height  is  necessary  to  permit  loaded 
wagons  and  covered  vehicles,  traction  engines,  and  separators 
to  pass  through.  Plaintiff  shows  the  court  that  from  a  long  dis- 
Jance  east  of  said  crossing,  to  wit,  a  point  of  one  mile  distant, 
defendant's  railroad  track  rims  at  a  heavy  downgrade  to  a  point 
near  said  highway  crossing,  and  that  from  said  point  near  the 
said  crossing  said  defendant's  railroad  track  runs  westward  at 
a  very  slight  grade,  and  is  nearly  level,  and  that  defendant's 
track  at  said  highway  crossing  is  a  great  deal,  to  wit,  two  feet, 
lower  than  a  direct  line  drawn  from  the  top  of  defendant's  pres- 
ent grade  of  its  track,  as  said  track  is  now  located,  one  mile  east 
of  said  crossing,  to  a  point  at  the  height  of  defendant's  present 
grade  as  its  track  is  now  located  one  mile  west  of  said  crossing, 
so  as  to  make  a  uniform  grade  for  said  track  through  and  across 
said  sections  31  and  36,  and  that  by  making  said  track  of  a  uni- 
form grade  through  and  past  the  said  village  of  Topeka.  and 
said  sections  31  and  36,  defendant's  track  would  and  might  be 
raised  two  feet  above  its  present  grade  without  any  injury 
thereto.  Plaintiff  shows  the  court  that  a  public  ditch  is  located 
and  extends  from  a  point  near  said  crossing  at  a  depth  below 
said  highway  sufficient  to  afford  drainage  for  said  highway,  and 
such  an  undergrade  crossing  beneath  said  railroad  track;  and 
that  the  bottom  of  said  ditch  is  a  long  distance,  to  wit,  10  feel, 
below  the  level  of  said  highway." 

Appellant  demurred  to  said  complaint  for  the  following  rea- 
sons: (1)  It  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action;  (3)  the  plaintiff  has  no  legal  capacity  to 
sue.  The  demurrer  was  overruled  and  exceptions  saved  as  to 
each  specification.  Appellant  refused  to  plead  over,  electing  to 
stand  on  its  demurrer.  Thereupon  the  court  rendered  judgment 
in  favor  of  appellee  and  ordering  appellant  to  "immediately  con- 
struct a  sufficient  undergrade  crossing"  as  prayed  for  by  appel- 
lee. Appellant  filed  a  motion  to  modify  said  judgment  for  the 
reasons  { 1 )  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  plaintiff  (appellee)  h»s 
no  authority  under  the  law  to  maintain  this  cause  of  action  nor 
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is  it  entitled  to  such  judgment;  (3)  that  said  judgment  is  not 
authorized  under  the  facts  stated  in  the  complaint,  which  said 
motion  was  overruled  and  exceptions  saved. 

[1]  It  is  well  settled  in  this  state  that  the  right  of  a  railroad 
company  to  cross  a  highway  with  its  tracks  carries  with  it  the 
duly  upon  the  part  of  the  railroad  company  to  restore  the  high- 
way to,  and  keep  it  in,  its  former  condition  of  usefulness  and 
safety,  and,  if  this  cannot  be  done  by  a  grade  crossing,  the  com- 
pany must  do  it  either  by  constructing  its  tracks  over  or  under 
the  highway  or  the  highway  over  or  under  its  tracks.  Elliott  on 
Railroads  (2d  Ed.)  §§  1102.  1105,  1107.  1111,  1112;  Chicago, 
etc-.  R.  Co.  V.  State,  158  Ind.  189,  63  N.  E.  224,  and  authori- 
ties cited;  Chicago,  etc.,  R.  Co.  %'.  Luddington,  91  N.  E.  939. 
'MO;  New  York,  etc.,  R.  Co.  v.  Rhodes,  171  Ind.  521,  524,  86 
N.  E.  840.  24  L.  R.  A.  (N.  S.)  1225;  Chicago,  etc.,  R.  Co.  v 
Stale,  159  Ind.  237,  64  N.  E.  860;  Cincinnati,  etc.,  R.  Co,  v. 
Citiof  Connersville,  170  Ind.  316,  323,  324,  83  N.  E.  503;  State 
:■.  St.  Paul,  etc.,  R.  Co.,  98  Minn.  380,  28  L.  R.  A.  (N. 
S.I  298.  120  Am.  St.  Rep.  581 ;  Greenup  Countv  v.  Mavsville, 
etc.,  R.  Co.,  88  Kv.  659,  661,  11  S.  W.  774,  ll'Kv.  Uw  Rep. 
169:  Citv  of  Xlou'ndsville  v.  Ohio  R.  Co.,  Z7  W.  V'a.  92.  16  S. 
E.  514.  '20  L.  R'.  A.  161 ;  Baltimore,  etc.,  R.  Co.  v.  State,  159 
Ind.  510,  517-521,  65  N.  E.  508. 

[2]  While  under  the  law  of  this  state  the  railroad  may  have 
i  discretion  as  to  the  manner  of  performing  this  duty  of  pro- 
vidit^  a  safe  and  useful  crossing,  it  is  a  ministerial  discretion. 
"The  act  must  be  done,  and  there  is  no  discretion  as  to  whether 
it  mil  or  will  not  do  it.  If  the  mode  chosen  fails  to  execute  the 
duly,  though  the  company  claims  it  is  adequate,  the  law  by 
mandamus  will  compel  a  proper  performance,  pointing  out  in  the 
writ  the  point  of  failure  and  what  must  be  done  that  there  may 
be  no  further  failure."  Citv  of  Moundsville  i-.  Ohio  R.  Co.,  37 
W.  Va.  92.  98,  16  S.  E.  514.  20  L.  R.  A.  161 ;  Elliott  on  Rail- 
roads f2d  Ed.)  §§  1107,  1111:1  Rorer  on  Railroads,  p.  551 ;  8 
Am,  &  Eng.  Encv.  of  L.  (2d  Ed.)  365,  370,  374 ;  19  Am.  &  Eng. 
Encv.  of  L.  (2d  Ed.)  873,  874;  Chicago,  etc.,  R.  Co.  v.  State, 
158  Ind.  189,  191,  193,  194,  63  N.  E.  224  and  authorities  cited; 
Evansville,  etc.,  R.  Co.  v.  State,  149  Ind.  276,  49  N.  E.  2;  Cum- 
mins i'.  Evansville,  etc.,  R.  Co..  115  Ind.  417,  18  N.  E.  6; 
Greenup  Countv  v.  Mavsville,  etc.,  R.  Co..  83  Kv.  659,  664,  11 
S.  VV.  774,  11  Kv.  Law  Rep.  169;  People  v.  Dutchess,  etc..  R. 
Co.,  58  N.  Y.  152;  City  of  Minn.  v.  St.  Paui.  etc.,  R.  Co..  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313;  State  v.  Minn.,  etc., 
R  Co.,  39  Minn.  219,  39  N.  W.  153:  Commonwealth  v.  Pro- 
prietors, etc..  2  Gray  (Mass.)  339.  352.  353.  It  is  therefore 
dear  that  it  was  the  duty  of  appellant  to  place  and  keep  the 
nig^iwav  crossing  in  question  in  such  a  condition  as  not  to  inter- 
fere with  the  use  of  the  same  by  the  public.     It  is  equally  clear 
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from  the  authorities  above  cited  that,  if  said  railroad  company 
has  restored  said  highway  in  an  improper  manner  but  contends 
that  it  has  done  its  duty  in  this  respect,  it  is  for  the  court  to  de- 
termine whether  appellant  has  done  its  duty  or  not,  and,  if  not, 
to  direct  it  how  the  same  shall  be  done  so  it  may  not  fail  again. 
Chicago,  etc.,  R.  Co.  v.  State,  158  Ind.  189,  63  N.  E.  244;  Bal- 
timore, etc.,  R.  Co.  V  State,  159  Ind.  510,  65  N.  E.  508;  Chicle 
etc.,  R.  Co.  V.  State,  159  Ind.  237,  64  N.  E.  860;  Vandalia  R. 
Co.  v.  State,  166  Ind.  219,  76  N.  E.  980,  117  Am.  St.  Rep.  370; 
Evansville,  etc.,  R.  Co.  v.  State,  149  Ind.  276,  49  N.  E.  2. 

Appellant  contends,  however,  that  the  action  must  be  brought 
by  the  township  trustee  when  the  crossing  is  in  a  township  with- 
out the  limits  of  a  city  or  incorporated  town,  and  by  the  city  or 
town  when  the  crossing  is  within  the  limits  of  such  city  or  town. 
We  agree  that  the  action  may  be  so  brought,  and  appellee,  as 
we  understand,  so  concedes,  but  appellee  contends  that  the  action 
may  also  be  brought  by  the  Railroad  Commission  of  the  state 
and  in  support  of  such  contention  cites  section  5550  and  5553b, 
Bums  1908. 

[3]  A  railroad  commission  is  a  tribunal  unknown  to  the  com- 
mon law,  and  possessed  only  such  powers  as  are  conferred  upon 
it  by  statute.  Elliott  on  Railroads  (2d  Ed.)  ^§  675,  682-985; 
23  Am.  &  Eng.  Ency.  of  L-  (2d  Ed.)  653,  661 ;  33  Cvc.  47,  48; 
Board  of  R.  R.  Com.  v.  Oregon,  etc..  Ry.  Co..  17  Or.  65,  75-77, 
19  Pac.  702 ;  State  v.  Yazoo,  etc.,  R.  Co.,  87  Miss.  679,  40  South. 
263;  State  v.  Fremont,  etc.,  Co.,  23  Neb.  117,  126,  36  N.  W. 
305;  Merrill  v.  Boston,  etc.,  R.  R.,  63  N.  H.  259.  264;  Eastern 
R.,  etc.,  V.  Concord  etc.,  R.  R.,  47  N.  H.  108,  111-112;  R.  R. 
Com.  V.  Railroad  Co.,  26  S.  C.  353,  357,  2  S.  E.  127;  Trustees, 
etc.,  I/.. State  Board  of  Com.,  55  N.  J.  Law,  436.  27  Atl.  809; 
Neal  V.  Mortland,  85  Me.  62,  26  Atl.  994 ;  Pittsburg,  etc..  R}'. 
Co.  V.  R.  R.  Com.,  171  Ind.  189,  208,  86  X.  E.  328;  State  v. 
Indianapolis  Ry.  Co.,  160  Ind.  45,  66  \.  E.  163,  60  L.  R.  A, 
831.  It  is  evident,  therefore,  that,  unless  the  Legislature  has 
conferred  upon  the  Railroad  Commission  authority  to  do  so,  it 
cannot  maintain  this  action.  It  is  clear  under  the  Railroad  Com- 
mission act  that  whenever  a  defective  crossing  endangers  the  se- 
curity of  persons  on  its  trains  it  becomes  the  duty  of  the  Rail" 
road  Commission  to  cause  an  investigation  to  be  made  and  make 
a  report  to  the  m'anager  or  superintendent  of  the  railroad  com- 
pany "recommending  such  reasonable  changes  as  are  in  the  opin- 
ion of  the  commission  necessary  to  remedy  the  defects  and  set 
out  specifically  a  reasonable  time  within  which  the  improvements 
shall  be  made  by  the  railroad  company.  And  if  they  are  not  so 
made  within  the  time  specified  the  commission,  if  it  deem  it  best 
to  do  so.  may  file  a  bill  in  equity  in  some  circuit  or  superior 
court  of  the  state  having  jurisdiction  of  the  carrier  to  requ''* 
compliance  with  its  order.    Section  5553b,  Burns  1908. 
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[4]  The  averments  of  the  complaint,  the  truth  of  which  is  ad- 
mitted by  appellant's  demurrer,  show  a  condition  at  said  high- 
way crossing  which  was  a  constant  menace  to  the  security  of 
persons  riding  on  appellant's  train.  These  facts  show  a  danger 
of  collision  between  appellant's  trains  and  the  users  of  said 
highway.  Every  such  collision  is  fraught  with  danger  to  the 
persons  carried  on  appellant's  trains.  Even  if,  as  appellant  con- 
lends,  the  Railroad  Commission  act  does  not  inure  to  the  bene- 
fit of  the  general  public,  but  simply  to  the  public  using  its  rail- 
road, it  is  clear  that  the  condition  set  out  in  appellee's  complaint 
was  a  menace  to  the  security  of  the  employees  and  the  public 
traveling  on  appellant's  trains  which  it  was  the  duty  of  appellee 
to  investigate  and  recommend  such  reasonable  changes  at  said 
crossing  as  would  afford  security  for  life  and  property,  and  not 
interfere  with  the  free  use  of  said  highway.  Not  only  does  sec- 
tion 5553b,  Bums  1908,  supra,  provide  that,  if  the  railroad  com- 
pany refuses  to  make  said  changes,  the  commission  "may  file  a 
bill  in  equity  •  •  •  to  require  compliance  with  its  order," 
but  section  5550,  Bums  1908,  supra,  provides:  "And  the  com- 
mission is  hereby  authorized  and  required  to  enforce  *  *  * 
such  other  laws  of  this  state  as  shall  prescribe  the  duties  and 
obligations  and  regulate  the  conduct  of  the  carriers  subject 
hereto  in  their  dealings  with  the  public  and  each  other  as  com- 
mon carriers  of  passengers  and  property  in  this  state,  and  to  en- 
able the  commission  to  do  so  it  is  hereby  given  full  power  and 
authority  to  institute  and  prosecute  in  its  name  any  appropriate 
action  at  law,  or  suit  in  equity,  in  any  circuit  or  superior  court 
of  this  state,  against  any  such  carrier  to  compel  it  to  observe 
the  requirements  of  this  act,  and  all  other  laws  of  this  state,  and 
the  orders  of  the  commission  duly  made  pursuant  to  this  act,  or 
any  other  law  of  this  state,"  etc.  We  are  not  required  to  decide 
Viliether  the  "duties  and  obligations"  mentioned  in  the  above 
section  relate  to  the  general  public  or  to  the  public  using  the 
railroad  of  appellant,  as  the  result  of  this  case  would  be  the  same 
in  either  event. 

It  has  been  held  that  the  law  making  a  railroad  company  liable 
for  the  value  of  animals  killed  or  injured,  without  regard  to  the 
negligence  of  the  owner  thereof,  where  the  railroad  company 
bad  failed  to  properly  fence  its  right  of  way  is  a  proper  police 
regulation,  not  because  of  the  abstract  right  of  the  owner  of  the 
animal  to  recover  therefor,  but  because  it  is  an  effectual  mode  of 
securing  the  safety  of  the  persons  riding  on  the  railroad  com- 
pany's trains  by  preventing  "cars  from  coming  in  collision  with 
animate  objects,  involving  not  only  the  destruction  of  such  ob- 
ject, but  most  likely  a  great  loss  of  human  life."  New  Albany, 
rtc,  R.  Co.  V.  Maiden.  12  Ind.  10;  New  Albanv,  etc.,  R.  Co.  v. 
Tilton,  12  Ind.  3,  5,  6,  74  Am.  Dec.  195;  Indianapolis,  etc.,  R. 
Co.  V.  Guard,  24  Ind.  222,  223,  224,  87  Am.  Dec.  327;  McKin- 
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ney  V.  Ohio,  etc.,  R.  Co.,  22  Ind.  99,  100;  Indpls.,  etc.,  R.  Co.  v. 
McKinney,  24  Ind.  283,  284,  285;  Indpls.,  etc.,  R.  Co.  v.  Mar- 
shall, 27  Ind.  300;  Jeffersonville,  etc.,  R.  Co.  v.  Dunlap,  29  Ind. 
426,  428;  Indpls.,  etc.,  R.  Co.  v.  Parker,  29  Ind.  471 ;  Bellefon- 
taine  Ry.  Co.  v.  Reed,  33  Ind.  476,  479;  Toledo,  etc.,  Ry.  Co.  v. 
Carv,  37  Ind.  172;  Baltimore,  etc.,  Rv.  Co.  v.  Johnson,  59  Ind. 
188^  190;  Cincinnati,  etc.,  R.  Co.  v.  Hildreth,  77  Ind.  504.  506; 
Indianapolis,  etc.,  R.  Co.  v.  Townsend,  10  Ind.  38;  Clark, 
Adm'x,  V.  Hannibal,  etc,  R.  Co.,  36  Mo.  202,  219;  3  Elliott  on 
Railroads,  §§  1182.  1190,  1191,  1192;  Thornton  on  Railroad 
Fences,  §§  14,  15,  p,  25 ;  33  Cyc.  312;  12  Am.  &  Eng.  Ency.  of 
L.  1066.  The  rule  declared  in  the  above  cases  is  equally  appli- 
cable to  the  present  one,  as  it  can  scarcely  be  contended  that  col- 
lisions with  the  users  of  said  highway  crossing  will  be  less  dan- 
gerous to  persons  riding  on  appellant's  trains  than  colh'sions 
with  animals  which  are  on  its  track  by  reason  of  a  defective 
fence.  In  both  cases  the  danger  to  the  persons  aboard  its  trains 
arises  from  appellant's  failure  to  do  its  legal  duty. 

[5]  It  is  clear  that,  whether  the  Railroad  Commission  has  au- 
thority to  order  appellant  to  put  this  crossing  in  a  safe  condition 
for  the  use  of  the  public  traveling  on  said  wagon  roadway  or 
not,  it  became  its  duty  under  sections  5550,  5S53b,  Bums  1908. 
to  require  appellant  to  make  such  reasonable  changes  in  said 
crossing  as  were  in  its  opinion  necessary  to  make  it  safe  for  per- 
sons riding  on  appellant's  trains,  and,  when  appellant  refused  to 
comply  with  said  order,  to  file  its  bill  in  equity  to  compel  com- 
pliance with  it. 

[6]  Appellant  also  contends  that  the  order  made  by  the  Rail- 
road Commission  was  not  a  reasonable  and  practicable  one  un- 
der the  facts  alleged  in  the  complaint.  The  facts  alleged  clearly 
show  that  it  was. 

It  follows  that  the  court  did  not  err  in  overruling  the  demur- 
rer to  the  complaint  or  the  motion  to  modify  the  judgment. 

Finding  no  available  error,  the  judgment  is  affirmed. 


,,  Google 


Vol  42  R  R  R— Vol  65  Au  &  Eng  R  Cas  N  S       429 

Chicago  &  N.  W.  Ry.  Co.  v.  Kendall. 
(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  9,  1911.) 

[186  Fed,   Rep.  13ff.] 

ConMitntional  Law — Class  Legiglation— Railroads — Liability  for 
Rret.*— Kev,  Laws  Supp.  Minn.  1909,  §  3041,  declaring  that  every 
nilroad  corporation  owning-  or  operating  a  railroad  within  the  state 
shill  be  responsible  in  damages  to  every  person  or  corporation 
whose  property  may  be  injured  or  destroyed  by  fire  communicated 
diretllj  or  indirectly  by  locomotive  engines  in  use  on  the  railroad, 
ind  each  such  railroad  corporation  shall  have  an  insurable  inter- 
Hi  in  the  property  upon  its  railroad  route,  was  not  unconstitutional, 
u  arbitrary   class   legislation, 

DamaKea — Measure — Destruction  of  BuildinsB- — In  an  action  against 
a  railroad  company  for  the  destruction  of  buildings  along  its  route 
by  a  fire  set  out  by  a  locomotive,  the  measure  of  damages  is  the 
value  of  the  buildings  detached  from  the  land,  and  not  the  differ- 
ence in  the  value  of  the  land  before  and  after  the  destruction  of 
ihe  buildings. 

Railroads — Fires — Dcstniction  of  Property — Evidence. — In  an  ac- 
lion  against  a  railroad  company  for  destroying  plaintifTs  buildings, 
(vidfnce  of  defendant's  station  agent,  not  shown  to  have  had  per- 
gonal knowledge  of  any  fires  having  been  set.  that  he  settled  losses 
claimed  to  have  resulted  from  fires  set  by  defendant's  engines  at 
othtr  places  about  the  same  time  of  year  as  the  fire  claimed  by  plain- 
tiff 10  have   destroyed  his  buildings,  was  incompetent. 

Evidence— Opinion  Evidence — Conclusions. — In  an  action  for  loss 
by  lire  alleged  to  have  been  set  out  by  defendant  railroad  company, 
sutsiions  asked  of  defendant's  station  agent  with  reference  to  losses 
alleged  to  have  been  paid  by  him  for  other  fires,  so  framed  as  to  call 
ior  the  witness'  conclusion  as  to  whether  the  claims  were  based  on 
tirts  which   were    set   by   defendant's   engines,   were    improper. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Di'trict  of  Minnesota. 

Action  by  Joseph  B.  Kendall  against  the  Chicago  &  North- 
western Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed,  and  new  trial  granted. 

't'.  D.  Abbott  (L.  L.  Brown  and  S.  H.  Somsen,  on  the  brief), 
for  plaintiff  in  error. 
Cliaries  C.  JVillson,  for  defendant  in  error. 

Before  Hook,  Circuit  Judge,  and  Riner  and  Wm.  H.  Mun- 
GEK,  District  Judges, 

^'See  foot-note  of  St.  Louis,  etc..  R.  Co.  v.  Shore  (Ark.),  33  R,  R, 
R-  m.  SS  Am.  8e  Eng.  R.  Cas.,  N.  S.,  899. 
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Wm,  H.  Munger,  District  Judge.  Plaintiff  (defendant  in  er- 
ror) was  the  owner  of  a  brickmakii^  plant  at  Byron,  Minn.,  lo- 
cated adjacent  to  defendant's  right  of  way ;  said  brick  plant  con- 
sisting of  buildings,  drying  sheds,  coal  and  engine  house,  etc. 
On  the  night  of  September  18,  1909,  the  same  were  destroyed 
by  fire  claimed  to  have  been  communicated  by  sparks  from  an 
engine  operated  by  defendant  (a  corporation  and  plaintiff  in  er- 
ror) over  its  line  of  railroad,  and  plaintiff  brought  this  action 
against  the  defendant  to  recover  his  damages  caused  by  such 
fire. 

No  claim  of  negligence  on  the  part  of  the  defendant  was  al- 
leged in  the  petition ;  plaintiff  basing  his  right  to  recover  upon 
section  2041  of  the  Revised  Statutes  of  Minnesota,  as  amended 
in  1909,  which  reads  as  follows: 

"Each  railroad  corporation  owning  or  Operating  a  railroad  in 
this  state  shall  be  responsible  in  damages  to  every  person  and 
corporation  whose  property  may  be  injured  or  destroyed  by  fire 
communicated  directly  or  indirectly  by  the  locomotive  engines 
in  use  upon  the  railroad  owned  or  operated  by  such  railroad  cor- 
poration, and  each  such  railroad  corporation  shall  have  an  in- 
surable interest  in  the  property  upon  the  route  of  the  railroad 
owned  or  operated  by  it  and  may  procure  insurance  thereon  in 
its  own  behalf  for  its  protection  against  such  damages," 

Upon  the  trial  a  verdict  and  judgment  was  given  in  favor  of 
plaintiff,  to  reverse  which  defendant  brings  the  case  to  this  court. 

[1]  It  is  urged  that  this  statute  is  unconstitutional,  "because 
it  is  arbitrary  class  le^slation  and  without  any  reasonable  basis ; 
that  it  applies  only  to  corporations  engaged  in  the  operation  of 
a  railway,  and  does  not  include  individuals,  copartnerships,  re- 
ceivers, or  trustees,  that  might  be  doing  identically  the  same 
thing  with  identically  the  same  instrumentalities  under  identic- 
aUv  the  same  conditions."  A  similar  statute  of  Missouri  was 
before  the  Supreme  Court  in  the  case  of  St.  Louis  &  San  Fran- 
cisco Railway  Co.  v.  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243,  41 
L.  Ed.  611,  where  the  same  objections  were  urged.  That  court, 
after  reviewing  many  English  and  American  authorities,  held  the 
statute  constitutional,  and  quoted  with  approval  the  following 
language  from  the  opinion  in  Grissell  v.  Housatonic  R.  R.,  54 
Conn.  461,  462,  9  Atl.  140,  1  Am.  St.  Rep.  138: 

"There  is  no  force  in  the  suggestion  that  the  statute  under 
consideration  unjustly  selects  only  railroad  corporations  to  bear 
the  burden  of  an  extraordinary  risk.  It  is  confined  to  them,  be- 
cause they  alone  have  the  privilege  of  taking  a  narrow  strip  of 
land  from  each  owner,  without  his  consent,  along  the  route  se- 
lected for  the  track,  and  of  traversing  the  same  at  all  hours  of 
the  day  and  night,  and  at  all  seasons,  whether  wet  or  dry,  with 
locomotive  engines  that  scatter  fire  along  the  margin  of  the  land 
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uken,  thereby  subjecting  all  combustible  property  to  extraordi- 
nary hazard  of  loss,  and  that,  too,  for  the  sole  profit  of  the  cor- 
poration." 

In  view  of  the  decision  of  the  Supreme  Court  in  the  forego- 
'  ing  case,  it  must  be  held  that  the  statute  in  question  is  constitu- 
tional. 

.At  the  close  of  all  of  the  evidence  defendant  requested  the 
court  to  direct  a  verdict  in  its  favor,  which  request  was  refused. 
As  a  new  trial,  for  reasons  hereafter  mentioned,  must  be  had, 
and  the  evidence  at  that  time  may  be  somewhat  modified,  we 
do  not  think  it  profitable  to  now  analyze  the  evidence  found  in 
the  record,  but  content  ourselves  by  saying  that,  from  a  full 
consideration  thereof,  we  think  there  was  sufficient  to  submit  the 
question  to  the  jury  to  say  whether  the  fire  was  caused  by 
iparks  from  an  engine  of  defendant. 

[2]  It  is  insisted  that  the  court  erred  in  permitting  plaintiff  to 
show  the  value  of  the  buildings  in  their  then  condition ;  defend- 
ant insisting  that  the  measure  of  damages  was  the  difference  in 
value  of  the  real  estate  before  and  after  the  destruction  of  the 
buildings  by  the  fire.  In  Thompson  on  Negligence,  vol.  2,  p. 
1262.  it  is  stated : 

"For  the  purposes  of  actions  for  injuries  through  negligence, 
many  things,  which  are  attached  to  the  realty  and  a  part  of  it, 
such  as  fruit  trees,  houses,  timber,  etc.,  are  considered  as  sep- 
arate and  distinct  from  it,  because  they  have  a  value  which  is 
distinct  from  the  value  of  the  land, '  Therefore,  where  buildings, 
trees,  crops,  etc.,  are  destroyed  or  injured,  the  proper  measure 
of  damages  is  not  the  difference  in  the  value  of  the  land  before 
and  after  the  injury,  but  of  the  buildings,  trees,  etc.,  themselves; 
and  where  buildings  are  destroyed  by  fire  the  proper  measure  of 
damages  is  the  value  of  the  buildings  when  destroyed,  and  not 
the  cost  of  replacing  them,  though  this  may  be  shown  in  evi- 
dence, in  order  to  enable  the  jury  to  arrive  at  a  just  estimate  of 
the  value." 

We  are  not  called  upon  to  affirm  the  correctness  of  all  stated 
in  the  above  excerpt.  It  is  quite  probable  that  fruit,  ornamental, 
and  shade  trees,  have  no  real  value  detached  from  the  realty, 
and  that  the  destruction  of  such  property  the  measure  of  dam- 
ages would  be  the  difference  in  value  of  the  realty.  What  we  do 
decide,  and  all  that  we  decide,  is  that  buildings  have  a  value  de~ 
tached  from  the  realty,  and  that  such  value  is  a  proper  measure 
of  damages.  Matthews  v.  Mo.  Pac.  Ry.  Co.,  142  Mo.  645-664. 
44  S.  W.  802 ;  White  v.  C.  M.  &  St.  P.  Ry.  Co.,  1  S.  D.  326,  47 
X.  W.  146,  9  L.  R.  A.  824;  Greenfield  v.  C.  &  N.  W.  Ry.  Co., 
83  Iowa.  276,  49  N.  W.  95. 

[3]  During  the  trial  of  the  case  plaintiff  called  as  a  witness 
the  station  agent  of  the  defendant  located  at  Rochester,  Minne- 
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seta,  when  the  following^  questions  and  answers  were  given,  each 
over  the  objection  of  the  defendant: 

"Q.  Did  you  have  the  business  of  paying  off  persons  who  had 
lost  by  fires  from  engines  set  on  the  right  of  way?  A.  I  have 
done  some  of  that;  yes,  sir.  Q.  Were  the  fires  which  con- 
sumed the  property  of  adjacent  owners,  last  September,  which 
were  assumed  and  paid  for  by  the  railroad  company,  which  were 
caused  by  sparks  from  their  engines  running -upon  the  road?  A. 
I  remember  settling  at  least  two  claims  during  the  fall  of  last 
year,  but  I  don't  remember  the  month  in  which  these  fires  took 
place.  Q,  Who  were  these  people?  A.  One  was  a  man  by 
the  name  of  Schoonfelt.  Q.  Were  there  not  two  different  fires 
and  two  different  occasions  on  which  you  paid  him?  A.  Yes; 
my  recollection  is  that  Schoonfelt's  claim  covered  two  losses 
somewhere  near  the  same  dates.  That  is  my  recollection.  Q. 
What  other?  A.  I  don't  remember  the  other  man's  name.  It 
was  some  man  living  between  Chester  and  Rochester,  on  the 
south  side  of  the  road.     I  don't  remember  the  man's  name." 

This  testimony  was  clearly  incompetent.  Conceding  that  it 
was  competent  for  plaintiff  to  show  that  engines  of  the  defend- 
ant company  had  set  fires  at  other  places  at  about  the  same  time 
of  year,  as  tending  to  show  that  the  fire  in  question  was  set  by 
defendant's  engine,  it  clearly  was  incompetent  to  show  that  de- 
fendant had  settled  claims  for  fires  claimed  to  have  been  set  by 
defendant's  engines.  It  was  not  shown  that  the  witness  had  per- 
.sonal  knowledge  of  any  fires  having  been  set;  that  he  simply  set- 
tled losses  claimed  to  have  resulted  from  fires  set  by  defendant's 
engines.  Clearly  defendant  had  a  right  to  settle  a  claim  of  dam- 
ages alleged  to  have  been  caused  by  fire,  without  admitting  that 
it  was  responsible  for  such  fire. 

[4]  The  questions  were  framed  in  a  manner  to  call  for  the 
conclusion  of  the  witness  as  to  whether  such  claims  were  based 
upon  fires  which  were  set  by  defendant's  engines.  The  conchi- 
sion  of  the  witness  in  that  respect  was  wholly  incompetent.  Evi- 
dence of  other  fires  could  only  be  established  by  facts  showing 
that  the  fires  originated  from  sparks  from  an  engine  of  the  de- 
fendant. 

Because  of  the  error  committed  by  the  court  in  admitting  this 
evidence,  the  case  is  reversed,  and  a  new  trial  granted. 
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(Supreme  Court  of  Pennsylvania,  April  10,  1911,) 

[80  Atl.  Rep.  366.] 

Hatter  and  Servant-— "Fellow  Servant"— Who  Are — Negligence  of 
Master.*^ Where  plaintiff  drives  a  buggy  on  the  premises  of  a  rall- 
roid  company  to  superintend  the  work  of  his  employee  in  unload- 
ing coal  on  a  siding,  and  continues  to  drive  along  the  siding  and 
turns  across  the  track  at  a  permissive  crossing  and  is  struck  by  a 
itiin  negligently  operated,  as  his  business  of  superintending  the 
work  in  the  railroad  company's  premises  had  ceased,  and  he  wras  on 
his  way  lo  attend  to  his  own  business,  he  was  no  longer  a  fellow 
stnani  of  the  /ailroad  company's  employee  under  Act  April  4,  1868 
(P.  L.  58).  so  as  to  be  barred  from  recovery,  because  of  the  negli- 
gence of  suci-  employee. 

New  Trial — Insufficiency  of  Evidence. — The  credibility  of  testi- 
mony is  tor  the  jury,  and  the  proper  remedy  for  a  verdict  against 
Ihe  weight  of  evidence  is  a  new  trial,  and  not  a  judgment  notwith- 
standing the  verdict. 

.'\ppeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  John  J.  Sloan  against  the  Philadelphia  &  Reading 
Railway  Company,  Judgment  for  defendant  notwithstanding 
the  verdict,  and  plaintiff  appeals.     Reversed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Stew.\rt,  and  Moschzisker,  JJ. 

Augustus  Trask  Ashton,  Maurice  V.  Daniels,  and  Victor  Frcy, 
for  appellant, 
fim.  Clark  Mason,  for  appellee. 

Stewart,  J.  A  former  appeal  in  this  case,  reported  in  225 
Pa.  52,  73  Atl.  1069,  was  from  a  judgment  of  nonsnit;  here  it 
is  from  a  judgment  for  defendant  non  obstante.  In  a  per  cu- 
riam opinion  in  the  former  appeal,  we  held  that  the  plaintiff  hav- 
ing affirmatively  made  out  by  testimony,  which  if  believed  showed 
a  case  clear  of  contributory  negligence,  whether  it  was  rebutted 

■For  the  authorities  in  this  series  on  the  question  whether  em- 
ployees while  not  on  duty  are  fellow  servants  of  those  engaged  in 
Ihe  performance  of  their  duties  to  a  common  master,  see  first  foot- 
note of  Loi-.isvilie  St  N.  R.  Co.  v.  Wade  (Fla.).  13  R.  R.  R.  S2,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  22, 

For  the  authorities  in  this  series  on  the  question  whether  the  em- 
ployees of  different  masters  may  be  fellow  servants,  see  foot-note 
o(  Jackson  r.  Detroit,  etc.,  R.  Co.  (Mich.).  36  R.  R.  R.  486.  59  Am. 
&  Eng.  R.  Cas..  N.  S..  486;  last  paragraph  of  fool-note  of  Schoen  v. 
Chicago,  etc.,  Ry.  Co.  (Minn.),  37  R.  R.  R.  658.  60  Am.  &  Eng.  R. 
Cai.,  N.  S..  658. 
42  R  R  R— 28 
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or  not  by  other  testimony  was  for  the  jury,  and  the  judgment 
was  accordingly  reversed.  Upon  submission  of  the  case  in  the 
latest  trial — it  has  been  tried  three  times — after  a  charge  pro- 
nouncedly favorable  to  the  defendant,  the  jurj-  again  found  for 
the  plaintiff.  Except  as  the  evidence  produced  by  the  plaintiti 
on  this  trial  differs  in  some  material  respect  from  that  pro- 
duced on  the  former,  our  adjudication  there  as  to  its  sufficiency 
to  make  out  a  prima  facie  case  must  be  regarded  as  final  and  con- 
clusive. That  there  is  any  such  variance  is  not  pretended.  In- 
deed it  was  admitted  upon  argument  that  the  evidence  was  prac- 
tically the  same. 

[1]  The  questions  touching  this  feature  of  the  case,  so  elabo- 
rately discussed  in  the  opinion  filed  making  absolute  the  mle  for 
judgment  n.  o.  v.,  and  by  the  counsel  in  their  argument  before 
us,  do  not  call  for  consideration.  On  the  tria!  the  court  was 
asked  to  hold  that  the  case  fell  within  the  provisions  of  the  act 
of  April  4,  18^8  (P.  L.  58),  which  provided  that  when  any  per- 
son shall  sustain  personal  injury  or  loss  of  life  while  iawIuUy 
engaged  or  employed  on  or  about  the  roads,  works,  depots  and 
premises  of  a  railroad  company,  the  person  so  injured  is  to  be 
held  a  fellow  servant  with  the  employees  of  the  railroad  company 
if,  when  so  acting,  he  is  not  a  passenger.  The  cause  of  action 
here  arose  before  the  repeal  of  this  statute.  The  point  was  re- 
served for  the  consideration  of  the  court  in  banc,  and  in  con- 
nection with  the  motion  for  a  new  trial  and  judgment  non  ob- 
stante was  affirmed.     This  raises  the  only  question  in  the  case. 

The  plaintiff's  business  was  that  of  general  hauling.  Among 
other  things  it  was  his  business  to  unload  the  coal  from  cars  on 
the  defendant  company's  siding  and  haul  it  to  the  pumping  sta- 
tion some  distance  away.  This  he  had  done  for  several  years 
under  contract,  and  some  of  his  employees  and  teams  were  en- 
gaged upon  this  work  on  the  day  of  the  accident.  The  siding 
paralleled  the  railroad  tracks,  and  along  the  siding  was  a  drive- 
way. The  plaintiff  drove  along  this  way  in  his  bugg)'  and 
stopped  to  speak  to  his  employee,  Rex,  who  was  then  on  a  car 
shoveling  coal.  The  latter,  called  by  plaintiff  as  a  witness,  says 
that  plaintiff  stopped,  got  out  of  his  buggj-  and  came  upon  the 
car  where  he  was  at  work.  The  plaintiff  denies  that  he  was  on 
the  car,  and  says  that  his  conversation  with  the  witness  was 
from  his  bugg>'.  The  difference  in  the  testimony  is  very  marked. 
but  we  cannot  say  that  it  is  material.  While  plaintiff's  case  iloes 
not  disclose  what  passed  between  the  plaintiff  and  his  employee. 
yet  from  plaintiff's  own  testimony  it  sufficiently  appears  that 
whether  he  remained  in  his  buggy  or  got  upon  the  car,  his  pur- 
pose in  being  where  he  was,  on  premises  of  defendant,  was  in 
connection  with  the  unloading  of  the  cars  and  the  hauling  the 
coal  which  he  had  engaged  to  do,  and  which  he  was  then  doing 
through  his  employee.    Even  without  such  admission,  a  presump- 
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tion  would  arise  that  this  was  the  fact  from  his  presence  there, 
and  his  interest  in  the  work  which  he  was  having  done. 

The  plaintiff's  testimony  on  this  point  is  somewhat  evasive. 
In  the  course  of  his  examination  many  opportunities  were  given 
him  to  say  what  his  purpose  was  in  stopping  to  see  Rex.  The 
nearest  he  came  to  direct  answer  to  any  question  was  when 
asked  the  following  on  cross-examination :  "Q.  Isn't  it  true 
that  you  were  [there]  engaged  in  unloading  this  coal  yourself 
prior  to  the  Saturday  that  you  were  hit,  and  that  on  that  Satur- 
day you  came  there  to  see  Rex  that  he  was  doing  it  properly  ? 
A.  I  told  you,  and  his  honor  and  the  court  at  large,  that  I  had 
to  superintend  all  my  work — not  that  one  thing,  but  all  my 
work,"  This  followed:  "Q.  And  you  went  there  this  day  to 
superintend  ?  A.  And  I  superintended  it  right  along,  with  the  rest 
of  my  work,"  From  these  answers,  and  the  general  facts  in  the 
case  giving  rise  to  the  presumption  we  have  above  indicated,  we 
are  of  opinion  that  the  court  was  justified  in  concluding  that 
plaintifT  was  there  at  the  siding  engaged  and  employed  in  work 
which  it  is  ordinarily  the  duty  of  railroad  employees  to  per- 
fomi.  Upon  leaving  Rex,  plaintiff  drove  along  the  siding  a  dis- 
tance of  about  100  feet  when  he  came  to  a  roadway  running  east 
and  crossing  the  tracks  of  the  railroad.  Here  he  turned  to  the 
right,  and  in  crossing  the  tracks  was  run  down  by  a  passing 
train.    Both  roadways  are  within  the  defendant's  right  of  way. 

In  view  of  the  conclusion  reached  as  to  the  nature  of  the  em- 
p1o^'Tnent  plaintiff  was  engaged  in  when  at  the  siding,  it  is  un- 
necessary to  inquire  whether  the  driveway  leading  to  and  from 
defendant's  siding  was  only  in  ^  limited  sense  the  premises  of 
ihe  railroad  company,  because  of  the  general  use  of  it  allowed 
the  public.  Any  question  in  regard  to  this  matter  would  be- 
come material  only  in  case  it  had  appeared  that  plaintiff's  work 
had  no  relation  to  railroad  work  as  such,  and  was  connected 
with  the  railroad  only  by  the  irrelevant  and  immaterial  circum- 
stance of  locality.  Spisak  v.  Railroad  Co.,  152  Pa.  281,  25  Atl. 
497.  The  case  is  reduced  to  a  single  inquiry,  Can  it  be  said  that 
the  plaintiff  was  employed  and  engaged  about  railroad  work 
within  the  meaning  of  the  act  when  he  was  crossing  the  tracks  of 
the  company,  and  met  with  his  injury?  He  was  then  on  his  way 
lo  attend  to  business  with  which  the  railroad  company  was  not 
related  in  any  way  whatever.  So  long  as  he  was  engaged  in 
personally  superintending  the  unloading  of  the  coal,  he  was  do- 
ing the  work  which  properly  belonged  to  the  railroad  company. 
He  was  therefore  doing  it  on  their  behalf,  and  stood  towards  the 
company  in  the  relation  of  an  employee.  Had  he  been  injured 
while  upon  or  about  the  cars  on  the  siding  superintending  the 
work  in  which  his  immediate  representative  or  servant  was  en- 
gaged, he  would  unquestionably  have  come  within  the  provisions 
of  the  act,  and  he  could  have  no  right  of  recovery  for  injuries 
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resulting  from  the  negligence  of  a  coemployee.    But  the  business 
of  superintending   the  work   had,  at   least    for   the  time   being, 
ceased,  and  he  was  proceeding  elsewhere  when  the  accident  oc- 
curred. 

This  circumstance  brings  the  case  within  the  ruling  in  Baird 
V.  Pettit,  70  Pa.  477.  It  was  there  held  that  the  relation  of  mas- 
ter and  servant  ceased  when  the  employee  quit  work  at  the  close 
of  the  day  and  was  leaving  the  building  to  go  to  his  home.  The 
accident  for  which  recovery  there  was  allowed  occurred  outside 
the  building  in  which  plaintiff  had  been  employed.  Upon  leav- 
ing the  building  to  go  to  his  home  he  fell  upon  a  pile  of  dirt  and 
rubbish  on  the  sidewalk  in  front  of  the  premises,  a  few  feel 
from  the  steps  of  the  building,  which  one  of  defendant's  em- 
ployees had  negligently  left  t,here.  The  language  used  in  the 
opinion  of  the  court  in  that  case  is  directly  applicable  here. 
"But  there  is  another  reason  for  holding  the  rule  which  exempts 
a  master  from  liability  for  an  injury  occasioned  by  the  negli- 
gence of  a  servant  does  not  apply  in  this  case.  The  relation  of 
master  and  servant  did  not  exist  between  the  parties  when  the 
plaintiff  received  the  injury.  He  was  not  then  in  the  service  of 
the  defendant;  he  had  quit  work  and  was  on  his  way  home.  He 
was  no  longer  subject  to  the  defendant's  -control  and  bound  to 
obey  his  orders.  As  soon  as  he  left  the  building  he  was  his  own 
master.  He  was  then  no  more  in  the  defendant's  service  than 
any  other  citizen  passing  along  the  street,  and  he  was  entitled  to 
the  same  rights  and  immunities.  If  the  relation  of  master  and 
servant  did  not  cease  when  he  left  the  building,  after  his  day's 
work  was  done,  when  did  it?  It  cannot  be  pretended  that  it 
followed  the  plaintiff  home,  and  remained  with  him  while  there. 
And  if  not,  it  must  have  ceased  when  he  left  the  building,  and  he 
had  the  same  right  to  an  unobstructed  sidewalk  in  front  of  the 
defendant's  premises  as  any  other  citizen,  and  if  injured  by  a 
dangerous  obstruction,  the  same  remedy  for  an  injur}'." 
Granted  that  this  plaintiff's  use  of  the  crossing  was  only  per- 
missive, nevertheless,  not  being  at  the  time  engaged  in  work  ior 
the  railroad  company,  he  was  entitled  to  the  same  rights  and  im- 
munities as  any  other  citizen  using  the  same  privilege.  The 
evidence  shows  that  this  crossing  was  used  largely  by  the  public- 
There  can  be  no  reason  for  holding  that  this  plaintiff,  while  us- 
ing a  crossing  which  was  open  to  the  public  going  about  business 
with  which  the  railroad  company  had  no  relation,  was  to  be  r^ 
garded  as  an  employee  of  the  company.  As  we  view  it  the  case 
does  not  fall  within  the  provision  of  the  act,  and  the  judgment 
non  obstante  calls  for  reversal. 

[2]  The  opinion  filed  in  granting  the  judgment  n.  o.  v.  dearly 
reveals  the  attitude  of  mind  of  the  judges  who  have  presided  in 
the  several  trials  of  this  case.  Each  has  shown  settled  distrust 
of  the  evidence  produced  on  behalf  of  the  plaintiff.    But  for  this 
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distrust  the  nonsuit  would  not  have  been  granted  on  the  second 
trial.  In  reviewing  that  case  we  found  occasion  to  say: 
"The  credibility  of  testimony  in  general  is  for  the  jury,  and  the 
remedy  for  a  perverse  verdict,  or  one  against  the  weight  of  the 
reasonable  and  properly  credible  evidence,  is  a  new  trial — a  rem- 
tdy  that  ought  to  be  freely  applied  whenever  the  verdict  in  the 
opinion  of  the  court  is  perverse  in  the  sense  that  it  goes  beyond 
the  limits  of  a  reasonable  difference  of  opinion  upon  the  facts  as 
found  or  admitted.  But  the  remedy  in  this  form  is, not  the 
ame  as  that  of  nonsuit,  and  care  should  be  taken  to  avoid  con- 
fusing them."  What  is  here  said  applies  equally  when  judg- 
ment non  obstante  is  resorted  to  as  a  remedy.  If  the  court  was 
of  opinion  that  this  verdict  was  perverse,  the  motion  for  a  new 
trial  should  have  prevailed ;  instead,  however,  it  was  discharged, 
and  a  mistaken  and  inappropriate  remedy  adopted. 

The  assignment  of  error  is  sustained,  the  judgment  is  re- 
versed, and  the  record  is  remitted,  with  directions  to  the  court 
below  to  enter  such  judgment  as  law  and  right  require. 


Peters  v.  Southern  Pac.  Co. 

iSoprtme  Court  of  California,  June  1.  1911-  Rehearing  Denied  July 

1,  1911.) 

[116  Pac.  Rep.  400.] 

Appeal  and  Error^Harmless  Error — Refusal  of  Nonsuit — Refusal 
of  a  nonsuit  is  harmless  error,  if  upon  conclusion  of  the  whole  case 
Iht  evidence   warrants   submission   to   the   jury. 

Uaater  and  Servant — ^Fellow  Servants — Railroad  Employees.' — The 
engineer  of  a  passenger  train  and  the  brakeman  of  a  construction 
iriin  were  fellow  servants,  as  affecting  the  liability  of  their  em- 
ployer for  death  of  the  engineer,  whose  engine  ran  into  a  switch 
left  open  by  the  brakeman  and  collided  with  the  constructioii  train. 

Mailer  and  Servant^Railroads^Emplojrees — Selection-f— The  or- 
dinary care  which  railroad  companies  must  use  in  selecting  their 
tmployees,  ns  affecting  liability  for  death  caused  by  negligence  of  a 
coemployee,   is   measured   by   the   perils   to    be    encountered   by   em- 

'For  ihe  authorities  in  this  series  on  the  question  whether  train- 
mtn  of  different  trains  are  fellow  servants,  see  first  foot-note  of  Still 
'■■  San  Francisco,  etc.,  R.  Co.  (Cal.),  31  R.  R.  R.  680,  54  Am.  &  Eng. 
R.  Cas.,  N.  S..  680. 

^For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
Iht  master  for  incompetency  of  fellow  servants,  see  second  foot- 
note of  Furlong  v.  New  York,  etc..  R.  Co.  (Conn.),  39  R.  R.  R.  233, 
«  Km.  &  Eng.  R.  Cas.,  N.  S..  333;  foot-note  of  Johnson  v.  Lake 
Sliore,  etc..  By.  Co.  (Mich.),  37  R.  R.  R.  844,  60  Am.  &  Eng.  R.  Cas., 
>«■.  S,  844. 
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ployees  and  the  consequences  reasonably  to  be  expected  to  follow 
engagement  of  an  incompetent  or  unskillful  servant. 

MaUer  and  Servant — Railroads — Death  of  Locomotive  Engineer— 
NegliEcncc — Evidence. — In  an  action  for  the  death  of  a  locomotive 
engineer  whose  engine  ran  into  an  open  switch,  evidence  held  to 
sustain  findings  that  the  atcident  was  proximately  caused  by  incom- 
petency of  the  brakeman  of  a  construction  train,  who  left  the  switch 
open,  and  that  the  company  was  negligent  in  ascertaining  his  quali- 
fications and  in  failing  to  instruct  him  concerning  his  duties. 

Haner  and  Servant  —  Railroads — Brakeman — Emfdoymeiit — Com- 
panjr'a  Duty4 — A  railroad  company  is  not  only  bound  to  devise  a 
proper  method  under  which  its  student  brakeman  may  be  properly 
instructed,  and  whereby  their  competency  can  be  determined,  but 
must  see  that  those  who  are  charged  with  duty  in  the  matter  per- 

HaUer  and  Servant— Railroads — Competency  of  Emid<^ee«. — That 
a  railroad  employee  is  ignorant  of  important  rules  governing  dis- 
charge of  hazardous  duties  assigned  to  him  is  evidence  of  his  incom- 
petency. 

Master  and  Servant — Railroads — Competency  of  Emptoyce.— 
Whether  an  employer  has  taken  reasonable  precautions  to  instruct 
a  prospective  employee  in  the  proper  discharge  of  the  duties  of  a 
position  he  desires  to  fill,  or  whether  reasonable  investigation  into 
his  qualifications  has  been  made  before  assigning  him  to  duty,  are 
peculiarly  matters  to  be  determined  by  the  jury  from  all  the  circum- 
stances disclosed  by  the  evidence. 

Evidence— Expert  Testimony — Subjects — Railroads — Brakeman  — 
Competency  of  Brakeman. — On  an  issue  of  competency  of  a  brake- 
man  through  whose  act  in  leaving  a  switch  open  plaintiffs  decedent 
was  killed,  old  and  experienced  brakemen  and  switchmen  were  prop- 
erly permitted  to  testify  as  to  what  experience  is  required  to  qualify 
them   for  their  occupations. 

Haster  and  Servant— Railroads— Brakeman— Competency— Evi- 
dence.—;On  an  issue  of  the  competency  of  a  brakeman  through  wht/Se 
negligence  plaintiffs  decedent  was  killed,  testimony  showing  that 
the   place   where    the   accident    occurred   was   a    particularly   difficult 

JAs  to  the  master's  duly  to  warn  and  instruct  1...  . 
toot-note  of  Lane  *.  North  Carolina  R.  Co.  (N.  C).  J 
90,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  90;  foot-note  of  Paquetle  f.  Berlin 
Mills  Co-  (N.  H.),  39  R.  R.  K.  80,  62  Am.  &  Eng.  R.  Cas..  N.  S., 
80;  second  foot-note  of  Chicago,  etc.,  R.  Co.  v.  Grubbs  (Ark.),  39  R. 
R.  R.  S95,  62  Am.  &  Eng.  R,  Cas.,  N.  S.,  595:  second  head-note  of 
Pinkley  v.  Chicago,  etc.,  R.  Co.  (II!.),  38  R.  R.  R.  791,  61  Am.  i  Eng- 
R,  Cas.,  N.  S.,  791;  second  head-note  of  Home  -u.  Atlantic  C.  L.  R- 
Co.  (N.  C).  38  R.  R.  R.  755.  61  Am.  &  Eng.  R.  Cas.,  N.  S..  TSS; 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Brantley  (Ala.),  38  R.  R.  K- 
460,  61  Am.  i  Eng.  R.  Cas.,  N.  S..  450;  second  foot-note  of  Florida, 
etc.,  R,  Co.  V.  Lassiter  (Fla.),  37  R.  R.  R.  600,  60  Am.  &  Eng.  K. 
Cas.,  N.  S.,  600. 
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place  to  switch  in  was  properly  admitted;  the  issue  not  being  de- 
ttnnined  by  considering  the  average  place  or  the  whole  road. 

Death — Damages — iBmea — Evidence. — In  an  action  for  negligrent 
death,  evidence  of  decedent's  average  rate  of  wages  at  the  time  of 
bis  death  was  properly  admitted  under  an  allegation  of  general  dam- 
ages. 

Deatb— Damagea— Hcaaure  —  luuea — Evidence^ — The  pecuniary 
loss  which  the  wife  and  children  suffered  by  being  deprived  of  the 
brnetit  of  what  the  husband  would  have  probably  earned  and  accu- 
mnUted  during  the  residue  of  bis  life,  had  he  not  been  killed,  is 
damage  sustained  as  a  natural  and  ordinary  effect  of  his  death,  and 
\%  one  of  the  elements  of  damage  which  may  be  proven  under  a  gen- 
eral allegation  of  damages. 

Death — Damages^Rights  of  Surviving  Children, — In  an  action  for 
negligent  death,  brought  for  the  benefit  of  the  widow  and  children, 
it  was  proper  to  instruct  that  the  pecuniary  interest  of  children  in 
tbt  lives  of  their   parents   does  not  necessarily   end  at   majority. 

Ttial— Inatmctions — Concidering  as  a  Whole. — fn  determining 
whether  error  appears  in  instructions,  they  must  be  considered  as  a 
irhole. 

Death — Damages — Elements.!— A  successful  plaintiff  in  an  action 
for  wrongful  death  is  entitled  to  recover  for  the  pecuniary  loss  sus- 
tained, and  in  determining  the  amount  thereof  the  jury  are  entitled 
to  consider  the  loss  which  the  wife  and  children  have  sustained 
Ibrongh  loss  of  decedent's  society,  support,  comfort,  and  protection. 

Death — Inatructiona — Damagea — In  an  action  for  negligent  death, 
an  instruction  that  the  children  might  recover  for  probable  loss  of 
any  benefit  of  a  pecuniary  value  they  would  probably  have  received 
after  reaching  their  majority;  that  damages  were  not  limited  to  the 
actual  pecuniary  damage  sustained  by  the  widow  through  loss  of 
decedent's  services;  that  damages  must  be  confined  to  the  pecuniary 
loss  suffered,  including  the  comfort,  society,  support,  and  protection 
<iF  decedent;  and  that  grief,  mental  suffering,  and  sorrow  could  not 
bt  compensated — was  not  erroneous,  as  giving  the  jury  unrestrained 
latitude. 

Death — Damages — Excessiveneas. — Thirty  thousand  dollars  is  not 
excessive  recovery  for  negligent  death  of  a  locomotive  engineer,  in 
a  suit  for  the  benefit  of  his  widow  and  two  minor  children. 

In  Bank.  Appeal  from  Superior  Court,  Solano  County ;  L.  G. 
Harrier,  Judge. 

5For  the  authorities  in  this  scries  on  the  subject  of  the  elements 
of  damages  recoverable  by  husband  or  wife  for  the  death  of,  or  injuries 
10,  the  other,  see  toot-note  of  Hewitt  v.  Pennsylvania  R.  Co.  (Pa.), 
3B  R.  R.  R.  630.  81  Am.  &  Eng.  R.  Cas.,  N.  S..  630. 

For  the  authorities  in  this  series  on  the  subject  of  the  elements 
of  damages  reco.verable  for  the  death  of  a  parent,  see  last  foot-note 
of  Johnson  v.  Southern  Pac.  R.  Co.  (Cal.),  31  R.  R.  R.  177,  54  Am. 
&  Eng.  R.  Cas..  N.  S..  177. 
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Action  by  Julia  L.  Peters,  Herman  L.  Peters'  administratrix, 
against  the  Southern  Pacific  Company.    From  an  order  denying 
a  new  trial  on  judgment  for  plaintiff,  defendant  appeals.     Af- 
firmed. 

Frank  McGoivan  and  McGowatt,  Squires  &  WesXlake   (IVU- 
liam  F.  Herrin  and  P.  F.  Dunne,  of  counsel),  for  appellant. 
iViiliatH  J.  Herrin  and  C.  H.  Garmrtte,  for  respondent. 

LoRiGAN,  J.  Plaintiff,  the  surviving  widow  of  Herman  L. 
Peters,  deceased,  brought  this  action  under  the  statute,  as  ad- 
ministratrix of  his  estate,  to  recover  damages  sustained  by  her 
and  the  two  minor  children  of  deceased  through  the  death  of  the 
latter,  alleged  to  have  been  occasioned  through  the  negligence  of 
defendant. 

Herman  L.  Peters  was  the  engineer  on  a  passenger  train  of 
defendant  known  as  the  Oregon  Express  which,  on  its  route, 
passed  through  the  town  of  Suisun,  in  Solano  county.  On  De- 
cember 31,  1904,  this  train  being  late,  and  having  the  right  of 
way  in  passing  through  said  town,  ran  into  an  open  switch  on  tiie 
main  line  of  defendant,  colliding  with  a  construction  train  on  a 
side  track,  with  the  result  that  the  engine  and  a  portion  of  the 
passenger  train  were  demolished  and  said  engineer,  Peters,  in- 
stantly killed. 

The  complaint  alleged  that  the  accident  resulting  in  the  death 
of  Peters  was  occasioned  through  the  main  line  switch  being  left 
open  by  one  Leo.  J.  Sheridan,  head  brakeman  on  the  construc- 
tion train  with  which  the  passenger  train  collided,  and  as  a  basis 
of  her  right  to  recover  it  was  alleged  that  at  the  time  of  the  ac- 
cident the  said  Sheridan  was  inexperienced  as  a  brakeman,  an- 
fan.iliar  with  switching,  and  incompetent  to  discharge  the  du- 
ties thereof  assigned  him;  that  before  employing  said  Sheridan 
the  defendant  did  not  exercise  ordinary  care  in  instructing  him 
how  to  perform  the  work  of  brakeman  and  switchman,  and  did 
not  use  ordinary  care  and  pnidence  in  selecting  him  to  perform 
that  work  to  which  he  was  assigned. 

The  jury  returned  a  general  verdict  in  favor  of  plaintiff  for 
$30,000. 

Interrogatories,  in  the  nature  of  a  special  verdict,  were  pro- 
pounded to  the  jury,  and  in  answer  thereto  they  found  that 
Sheridan  left  the  main  switch  open  after  the  construction  train 
had  backed  into  the  side  track ;  that  when  employed  by  defend- 
ant Sheridan  was  a  man  of  ordinary  intelligence,  but  that  he  had 
not  received  the  usual  course  of  instruction  by  defendant  as  to 
his  duties  as  brakeman  before  being  employed  by  it  as  such;  that 
he  was  not  then  a  competent  or  experienced  switchman  or 
brakeman;  that  he  had  not  sufficient  training  and  experience  to 
properly  perform  the  duties  of  head  brakeman  in  a  place  ilke 
Suisun ;  that  he  was  not  sufficiently  conversant  with  the  rules  of 
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the  defendant  to  properly  perform  the  duties  of  head  brakeman 
ai  that  place ;  and  that  defendant  had  not  exercised  ordinary  care 
and  prudence  at  the  time  it  employed  Sheridan  to  perform  the 
duties  of  brakeman. 

Jui^ent  having  been  entered  in  favor  of  plaintiff  upon  the 
verdict,  defendant  moved  for  a  new  trial,  which  being  denied, 
it  lakes  this  appeal  from  the  denial  of  that  order  alone. 

As  grounds  for  reversal,  it  is  insisted  that  the  court  erred  in 
denying  the  motion  of  defendant  for  a  nonsuit,  and  that,  aside 
from  this,  the  evidence  on  the  whole  case  is  insufficient  to  sus- 
tain the  verdict.  It  is  further  claimed  that  the  court  erred  in  its 
rulings  on  the  admission  of  evidence  and  in  its  instructions  to 
the  jury,  and  that  the  damages  awarded  were  excessive. 

[1]  We  shall  not  examine  into  the  correctness  of  the  ruling 
of  the  court  in  denying  the  motion  for  a  nonsuit.  After  the  or- 
der made,  the  defendant  introduced  evidence  on  its  defense.  It 
ifftcll  settled  that  an  order  denying  a  motion  for  a  nonsuit  will 
tBt  be  disturbed,  although  the  evidence  at  the  close  of  plaintiff's 
case  was  so  weak  that  it  might  properly  have  been  granted,  if, 
upon  the  trial,  the  defect  is  overcome  by  evidence  subsequently 
introduced.  If,  upon  the  conclusion  of  the  whole  case,  there  is 
evidence  upon  the  material  issues  warranting  the  submission  of 
the  cause  to  the  jury,  the  question  of  whether  the  court  erred  in 
denying  a  nonsuit  becomes  of  no  consequence.  Lowe  v.  San 
Francisco  Ry.  Co.,  154  Cai.  573-576,  98  Pac.  678.  and  cases 
therein  cited.  In  fact,  while  the  point  is  made  here  that  the 
coun  erred  in  the  ruling  on  the  nonsuit,  it  is  not  particularly 
pressed,  because  the  broader  position  is  taken  that  the  evidence, 
even  treated  as  a  whole,  does  not  sustain  the  verdict  in  several 
"sential  respects. 

The  rule  of  law  under  which  it  was  claimed  that  the  defend- 
ant was  liable  for  the  death  of  Peters  is  found  in  section  1970  of 
our  Civil  Code,  as  it  stood  when  the  accident  occurred,  and  which 
*ieclared  that:  "An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence  of  the  or- 
dinary risks  of  the  business  in  which  he  is  employed,  nor  in  con- 
fluence of  the  negligence  of  another  person  employed  by  the 
same  employer  in  the  same  general  business,  unless  the  negli- 
gence causing  the  injury  was  committed  in  the  performance  of 
'  duty  the  employer  owes  by  law  to  the  employee,  or  unless  the 
einpioycr  has  neglected  to  use  ordinary  care  in  the  selection  of 
Ihe  cuinable  employee." 

1^1  It  must,  of  course,  be  conceded  that"Sheridan  and  the  de- 
based were  fellow  servants,  employed  in  the  same  general 
business  of  defendant  in  operating  its  railroad,  and  that,  if  the 

,1''  °{ i^eceased  was  the  result  of  simple  negligence  on  the  part 
"/  Sheridan  in  leaving  the  main  switch  open,  being  otherwise  en- 
'ifely  competent  to  discharge  the  duties  of  a  brakeman  with  ref- 
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erence  to  switching,  no  recovery  could  be  had  against  the  de- 
fendant. This  being  true,  necessarily  the  plaintiff,  in  order  to 
recover,  was  required  to  make  out  a  case  bringing  it  within  the 
provision  of  the  statute  just  quoted  from,  making  defendant  lia- 
ble where  "the  employer  has  neglected  to  use  ordinary  care  in 
the  selection  of  the  culpable  employee"  by  whose  act,  in  the  dis- 
charge of  the  duties  assigned  him,  the  death  of  plaintiff's  in- 
testate resulted. 

[3]  It  is  so  well  settled  as  to  need  no  particular  discussion 
nor  citation  of  authority  that,  while  railroad  companies  are  only 
bound  to  the  exercise  of  ordinary  care  in  the  selection  of  their 
employees,  this  ordinary  care  to  be  exercised  is  to  be  measured 
by  the  perils  to  be  encountered  in  the  discharge  of  the  duties  of 
the  employment,  and  the  consequences  which  might  reasonably  be 
expected  to  follow  where  an  incompetent  or  unskillful  employee 
is  engaged.  The  general  rule  in  this  respect  is  clearly  stated  in 
Still  V.  San  Francisco,  etc.,  Ry.  Co.,  154  Cal.  559,  567,  98  Pac. 
672,  20  L.  R.  A.  (N.  S.)  322,  129  Am.  St.  Rep.  177,  which  in- 
volved, as  here,  the  question  as  to  .the  ordinary  care  to  be  exer- 
cised by  a  railroad  in  the  selection  of  its  employees.  It  is  there 
said :  "Under  all  the  authorities,  the  term  'ordinary  care,'  as 
used  in  this  connection,  means  that  degree  of  care  that  a  man  of 
ordinary  prudence  would  use  in  view  of  the  nature  of  the  em- 
ployment and  the  consequences  of  the  employment  of  an  in- 
competent person — a  degree  of  care  commensurate  with  the  na- 
ture and  danger  of  the  business  and  the  grade  of  sen-ice  for 
which  the  servant  is  intended,  and  the  hazards  to  which  other 
servants  are  to  be  exposed  from  the  employment  of  a  careless 
or  incompetent  person.  Wood  on  Law  of  Master  and  Servant, 
§§  417,  418.  In  accord  with  this  rule,  it  is  generally  declared 
that,  where  the  service  in  which  the  servant  is  employed  is  such 
as  to  endanger  the  lives  and  persons  of  coemplovees  if  the  serv- 
ant is  not  competent,  an  employer  is  bound,  in  the  exercise  of 
ordinary  care,  upon  the  plainest  principles  of  justice  and  good 
faith,  to  make  a  reasonable  investigation  into  his  character, 
skill,  qualifications,  and  habits  of  life.  See  1  Labatt  on  Ma.itcr 
and  Servant,  §  194;  Bailev's  Personal  Injuries.  §  1407;  Western 
Stone  Co.  v.  Whalen,  151  'ill.  472,  38  N.  E.  241.  42  Am.  St.  Rep. 
244;  Mann  v.  Delaware,  etc.,  Co.,  91  N.  Y.  495.  The  question 
whether  he  has  made  such  investigation  as  is  reasonable  under 
all  the  circumstances  is  peculiarly  one  for  the  jury." 

[4]  Under  the  allegations  of  her  complaint,  and  to  bring  her 
right  to  recover  within' the  rule  of  liability  announced,  the  plain- 
tiff undertook  to  prove  that  Sheridan,  when  employed  by  de- 
fendant, was  in  fact  incompetent  to  act  as  a  brakeman ;  that  the 
accident  causing  the  death  of  Peters  was  proximately  caused  l»y 
such  incompetency ;  and  that  defendant,  before  assigning  him 
to  the  discharge  of  the  duties  of  brakeman  and.  switchman,  had 
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failed  to  use  proper  diligence  or  care  in  instructing  him  as  to  his 
duties  in  such  position,  or  to  exercise  ordinary  care  and  diligence 
to  ascertain  his  qualifications  to  discharge  the  duties  of  that  po- 
rtion before  assigning  him  to  it.  The  jury  found  by  its  special 
and  general  verdict  in  favor  of  the  claim  of  plaintiff  in  all  these 
respects,  and  in  every  particular  the  claim  of  appellant  is  that 
such  findings  of  fact  are  not  supported  by  the  evidence.  On  the 
tontrary,  appellant  claims  that  the  evidence  affirmatively  shows 
that  the  main  line  switch  was  not  left  open  by  Sheridan,  nor  was, 
in  fact,  open  at  the  time  the  Oregon  Express  passed  through  it; 
that  the  evidence  shows  Sheridan  to  have  been  a  competent  and 
experienced  brakeman ;  that  the  defendant  took  all  reasonable 
care  and  precaution,  not  only  to  instruct  Sheridan  as  to  his  du- 
ties as  brakeman  and  switchman,  but  before  accepting  him  as  an 
employee  had  made  special  examination  into  his  qualifications  as 
such,  with  satisfactory  results.  The  claims  of  appellant  being 
thus  stated,  brings  us  to  an  examination  of  the  evidence. 

Sheridan,  who  was  20  years  of  age  at  the  time  of  the  accident, 
and  known  among  his  fellow  employees  as  "Kid  Sheridan,"  had 
never  had  any  experience  in  railroading  when  he  made  applica- 
tion to  the  defendant  as  a  student  brakeman,  which,  as  the  term 
imports,  was  to  learn  the  duties  of  the  position  which  he  desired 
to  assume  with  the  company.  This  application  was  made  Oc- 
tober 3,  1904,  and  he  went  into  the  emplov  of  the  defendant  as 
•^uch  a  student  on  November  21,  1904.  The  accident  resulting 
in  the  death  of  Peters  occurred  on  December  31,  1904.  Sher- 
idan was  not  then  an  accepted  employee  of  the  defendant,  nor 
fiad  he  any  regular  employment  with  it,  except  as  a  student,  un- 
til about  a  week  before  the  accident.  He  was,  however,  put  upon 
tile  pay  roll  of  the  company  December  I,  1904,  although  he  then 
'lid  not  work  every  day,  being  only  employed  as  an  extra  man 
and  when  occasion  required.  About  a  week  before  the  accident, 
he  was  put  on  as  an  extra  man,  as  head  brakeman  on  a  construc- 
tion train  under  the  control  of  Conductor  Brown,  the  crew  of 
which,  in  railroad  parlance,  was  known  as  the  "Chain  Gang." 
The  term  "head  brakeman"  does  not  indicate  superiority  in  rank 
over  any  other  brakeman,  but  was  merely  used  to  designate  the 
one  whose  position  was  at  the  front  of  the  train,  as  distinguished 
from  the  rear  brakeman.  On  the  morning  of  the  accident,  Sheri- 
dan was  engaged  in  making  up  the  construction  train,  consisting 
of  some  32  cars  loaded  with  dirt,  and  which  were  situated  on 
various  side  tracks  of  the  defendant  at  its  depot  in  Suisun.  To 
make  up  this  train  and  hold  it  on  one  of  the  side  lines  known  as 
the  "fruit  line,"  to  await  the  passage  of  the  Oregon  Express, 
which  was  known  to  be  due,  and  had  the  right  of  way,  Sheridan, 
*s  was  his  duty,  attended  to  the  switching,  which  necessitated 
the  opening  of  the  main  line  switch  and  side  line  switches,  in  or- 
der to  get  the  train  on  the  fruit  line.     In  order  to  get  upon  the 


,,  Google 


444       Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 
Peters  v.  Southern   Pac.  Co 

side  line  track  and  make  up  the  construction  train  in  readiness 
to  pass  out  after  the  Oregon  Express  had  gone  through,  Sheri- 
dan opened  the  main  line  switch,  so  as  to  allow  the  engine  of  the 
construction  train  to  pass  from  the  main  track  to  the  side  lines. 
As  the  engine  passed  in  from  the  main  line,  Sheridan  jumped 
on  it  and  proceeded  through  the  side  lines,  opening  up  the  nec- 
essary inside  switches.  The  evidence  warranted  the  jury  in 
finding  that  he  never  returned  to  the  main  line  switch 
after  he  had  opened  it  and  the  engine  had  passed  through 
it.  After  he  had  coupled  up  the  various  cars  on  the  side  lines 
and  had  made  up  the  train  and  got  it  in  readiness  to  proceed 
after  the  Oregon  Express  had  passed,  he  left  the  train  and  went 
down  to  the  depot,  where  he  remained,  with  no  particular  ob- 
ject in  view,  for  a  short  while  and  returned  to  the  construction 
train,  on  the  engine  of  which  he,  with  the  other  employees,  was 
seated,  when  the  Oregon  Express  came  down  the  line  and  passed 
through  the  open  switch,  with  the  resulting  collision  and  death  of 
Peters. 

There  was  evidence  showing  that  the  railroad  premises  at 
Suisun  were  considered  among  railroad  men  as  a  very  difficult 
place  to  switch  in  on  account  of  the  many  main  line  trains  com- 
ing in  and  going  out,  trains  being  due  in  the  morning  and  after- 
noon, and  branch  tracks  running  in  and  out  of  the  place ;  that  the 
situation  there  was  complicated,  and  there  was  not  much  time 
in  going  in  and  out  on  the  main  line;  that  on  account  of  these 
conditions  it  required  skillful,  experienced,  and  alert  men  to  meet 
them,  and  that,  considering  the  training  Sheridan  was  shown 
to  have  had  as  head  brakeman  up  to  the  time  of  the  accident,  he 
was  not  sufficiently  experienced  to  discharge  the  duties  of  head 
brakeman  at  a  place  like  Suisun. 

It  was  shown  in  evidence  that  one  of  the  rules  promulgated 
by  the  defendant  pertaining  to  the  duties  of  a  brakeman  in 
switching,  and  numbered  336,  provided  that:  "At  points  where 
trains  meet  or  pass,  an  employee  attending  the  switch  will,  after 
locking  it  to  the  main  track,  take  position  on  the  opposite  side  of 
the  track  from  the  switch,  stand  and  remain  there  until  the  ex- 
pected train  has  passed."  While  the  application  of  Sheridan 
to  be  permitted  to  go  into  the  probationary  employment  of  the 
defendant  recited  that  he  had  received  a  copy  of  the  rules,  the 
fact  is  that  defendant  never  furnished  him  with  them.  Nor  does 
it  appear  that  any  one  instructed  him  as  to  these  rules  or  his  duty 
under  them  in  switching,  or  that  he  had  ever  possessed  a  copy 
of  the  hook  of  rules,  or  had  read  them,  or  knew  anything  about 
this  one  relative  to  his  duties  in  main  line  switching. 

As  to  how  far  Sheridan  had  been  instructed  in  his  duties  as 
brakeman,  the  experience  he  had,  and  the  precautions  which  had 
been  taken  by  defendant  to  determine  his  qualifications  to  act  as 
such  before  assigning  him  to  that  position,  various  experienced 
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conductors  of  the  defendant,  who  had  served  as  head  brakeman 
before  their  advancement  as  conductors,  together  with  one  of 
ihe  brakemen  who  worked  on  a  train  with  Sheridan,  and  the 
examining  agent  of  the  defendant,  were  produced  as  witnesses. 
The  student  brakemen  are  placed  in  the  charge  and  under  the  di- 
rection of  conductors.  Sheridan  was  originally  placed  with  Con- 
ductor Brown,  and  served  under  him  for  30  days  prior  to  No- 
vember 12,  1904,  on  a  run  between  Oakland  and  Port  Costa. 
This  was  his  main,  continuous  student  service.  On  November 
U,  1904,  he  made  one  trip  with  Conductor  Rumsey  between 
Trac}-  and  Oakland,  On  November  15,  1904,  he  made  another 
trip  with  Conductor  Miller  of  some  eight  or  ten  hours  between 
Lathrop  and  Fresno.  On  November  16,  1904,  he  made  a  run 
with  Conductor  Phillips  between  Sacramento  and  Oakland.  All 
of  these  conductors — Brown  at  the  end  of  30  days,  and  the 
others  at  the  end  of  the  respective  runs  on  which  Sheridan  ac- 
companied them — gave  him  certificates  to  the  superintendent  of 
the  division  of  the  defendant,  .setting  forth  the  fact  that  Sheri- 
dan had  been  with  them  for  the  periods  above  indicated,  and 
that  either  his  work  was  very  satisfactory,  or  seemed  to  be.  Scott, 
a  rear  brakeman  under  Conductor  Hughes,  and  the  only  brake- 
man  called  who  had  been  upon  any  train  on  which  Sheridan  was 
a  student,  testified  that  during  the  30  days  of  Sheridan's  student- 
ship he  performed  the  duties  which  were  assigned  to  him  "very 
nicely."  The  testimony  of  this  particular  witness  may  be  dis- 
missed, however,  with  the  statement  that  under  his  testimony  it 
does  not  appear  that  he  knew  of  any  duty  which  was  assigned  to 
Sheridan,  or  that  he  ever  saw  him  do  anything.  The  duties  of 
this  witness  were  those  of  a  rear  brakeman;  Sheridan  was  not 
under  his  supervision  and  did  not  work  with  him,  but  was  with 
ihe  other  brakeman  on  the  train,  of  whom  there  were  several. 

[5]  As  to  the  conductors.  Under  the  system  of  the  defend- 
ant, these  conductors  were  required  to  take  care  and  supervision 
of  the  student  brakeman  and  to  see  that  they  were  properly  in- 
structed in  their  duties ;  to  observe  their  work  and  determine 
whether  they  displayed  sufficient  intelligence  and  became  suffi- 
ciently skillful  and  proficient  in  the  discharge  of  their  duties  to 
warrant  a  satisfactory  report  to  the  superintendent.  Having  de-  ■ 
rised  this  system  for  determining  the  capability  and  competency 
of  men  seeking  employment  in  situations  where  the  safety  of  em- 
ployees in  the  operation  of  its  road  and  of  passengers  upon  its 
trains  was  imperiled  the  responsibility  for  neglect  upon  the  part 
of  its  conductors  to  take  reasonable  precautions  and  care  to  deter- 
niine  the  qualifications  of  such  prospective  employees  must  be 
fwme  by  the  defendant.  It  was  not  only  the  duty  of  the  railroad 
company  to  devise  a  proper  method  under  which  its  student  brake- 
man  might  be  properly  instructed  in  the  duties  of  their  position, 
wd  whereby,  after  such  probationary  period,  it  could  be  deter- 
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mined  whether  they  were  sufficiently  competent  to  be  intrusted 
with  those  duties,  but  the  duty  further  devolved  upon  the  railroad 
company  to  see  that  those  who  were  charged  with  this  duty  per- 
formed it.  When  we  examine  the  testimony  of  the  conductors 
whose  duty  it  was  to  supervise  the  work  of  Sheridan  and  to  in- 
struct him  and  observe  how  far  he  became  proficient  in  thei'' 
discharge  before  reporting  to  the  superintendent  in  his  favor,  wc 
find  that,  aside  from  their  testifying  that  Sheridan  appeared  to 
be  an  intelligent  young  man,  it  does  not  appear  that  they  ever 
saw  Sheridan  perform  any  of  the  duties  of  a  brakeman. 

Take  the  testimony  of  Conductor  Hughes,  under  whose  su- 
pervision Sheridan  is  supposed  to  have  mainly  acquired  what- 
ever knowledge  of  his  duties  he  possessed  at  the  time  of  the  ac- 
cident. This  conductor  testified  that  Sheridan  appeared  to  be 
an  intelligent  young  man,  and  as  far  as  his  testimony  discloses, 
or  that  of  any  of  the  other  conductors  with  whom  he  afterwards 
made  short  trips,  this,  aside  from  the  fact  that  he  was  with  them 
at  the  time  and  on  the  trips  above  referred  to,  is  apparently  all 
they  knew  about  him.  None  of  them  appeared  to  have  taken  any 
interest  in  him  or  any  supervision  over  him,  except  such  as  fol- 
lowed from  his  presence  on  their  train  with  the  other  brakemeii, 
and  as  far  as  any  instructions  in  his  duties  are  concerned,  if  any 
were  given  htm  (and  even  Sheridan  himself  does  not  say  he  was 
given  any),  thev  were  received  from  the  other  brakemen  on  the 
train,  none  of  whom,  with  the  exception  of  Scott,  testified  in  the 
case.  None  of  these  conductors  appear  to  have  ever  given  Sher- 
idan any  instructions  or  to  have  observed  his  work ;  none  of 
them  claim  to  have  seen  him  perform  any  of  the  duties  of  a 
brakeman — head  or  rear — nor  that  they  ever  saw  him  at  a  switch, 
either  opening  or  closing  it,  or  assisting  others  in  doing  so.  or 
that  any  switch  work  was  done  while  Sheridan  was  under  their 
supervision.  Hughes  gave  Sheridan  his  certificate  of  compe- 
tency, not  on  any  knowledge  that  he  himself  had  acquired  of  the 
capacity  of  Sheridan  from  an  examination  of  him  or  observation 
of  his  work,  hut  solely  at  the  re(|uest  of  Scott,  the  rear  brake- 
man  above  referred  to,  and  simply  on  the  assurance  of  the  lat- 
ter that  he  thought  Sheridan  was  entitled  to  it. 

.As  far  as  the  testimony  of  Sheridan  is  concerned,  it  was  only 
of  a  general  character,  to  the  effect  that,  while  in  the  service  of 
the  defendant  prior  to  being  employed  on  the  construction  train, 
he  assisted  the  brakemen  in  performing  their  duties.  What  the 
d'.ities  of  a  brakeman  arc  does  not  appear  from  the  evidence. 
They  doubtless  involve  switching,  but  for  all  tfie  evidence  dis- 
closes, mav  have  required  other  duties  in  the  operation  of  trains- 
However,  it  does  not  appear  that  prior  to  the  day  of  the  accident 
Sheridan  ever  turned  or  assisted  in  turning  a  switch.  As  far  as 
the  evidence  shows,  the  morning  of  the  accident  was  the  only 
time  he  had  done  so.     Conductor  Brown,  in  whose  charge  the 
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construction  train  was,  and  who  had  control  over  Sheridan,  gave 
him  no  instruction  whatever  when  he  assigned  him  to  the  duty 
of  head  brakeman  that  morning,  and  in  testifying  to  the  capabil- 
it>-  of  Sheridan  while  in  his  employ  during  the  week  preceding 
the  day  of  the  accident,  testified  that  "in  reference  to  his  duties 
as  brakeman  he  acted  as  an  ordinary  man  with  that  amount — 
Mth  what  we  would  term  a  green  man  would  act;  nothing  un- 
usual in  his  actions."  ' 

The  only  other  evidence  in  the  case  introduced  for  the  pur- 
pose of  supporting  the  claim  of  appellant  that  proper  care  had 
been  exercised  to  determine  the  competency  of  Sheridan  before 
his  employment  was  that  of  J.  H.  Burnham,  who,  on  November 
21,  1904,  was  the  examiner  for  the  defendant,  and  who  certified 
that  on  that  date  he  had  examined  Sheridan,  and  that  the  latter 
■'fully  understood  all  of  the  rules  required  in  his  position  of 
brakeman." 

Having  set  forth  the  evidence  brings  us  to  a  consideration 
of  the  particulars  above  set  forth,  in  which  it  is  contended  by  ap- 
pellant that  it  is  insufficient  to  sustain  the  verdict. 

On  the  point  that  the  evidence  did  not  show  that  Sheridan  left 
the  main  switch  open,  in  addition  to  what  we  have  set  forth  on 
that  subject,  Brown,  who  was  conductor  of  the  construction 
train  on  the  morning  of  the  accident  and  a  witness  for  defendant, 
stated  that  some  15  minutes  before  the  accident  he  looked  up  the 
track  from  the  depot,  a  point  some  800  or  1,000  feet  from  the 
main  switch,  and  knew  that  the  switch  was  closed  from  the  fact 
that  the  red  target  or  disc  located  at  the  switch,  and  which  by  its 
position  would  indicate  whether  the  switch  was  open  or  closed, 
showed  him  it  was  closed.  This  was  the  basis  for  his  statement, 
as  he  did  not  pretend  to  be  able  to  state  whether  in  fact  the 
switch  was  open  or  closed,  as  when  it  is  open  its  width  is  but 
about  a  quarter  of  an  inch,  and  its  actual  condition  unobservable 
bs*  a  witness  at  the  distance  he  was  from  it.  Littlejohn,  the  en- 
gineer of  the  construction  train,  also  a  witness  for  defendant, 
did  not  know  who  opened  the  main  line  or  side  line  switches  to 
make  up  the  construction  train  on  the  side  line;  whether  it  was 
Sheridan  or  some  other  employee  on  the  construction  train.  He 
testified,  however,  that  Sheridan  closed  the  main  switch  after 
they  had  gotten  through  with  the  switching  on  the  side  track. 
According  to  the  testimony  of  this  witness,  while  Sheridan  closed 
the  switch,  there  is  no  doubt  that  at  the  time  the  Oregon  Express 
came  along  it  was  in  fact  open.  This  witness,  with  other  em- 
pbvees  was  seated  on  the  engine  of  the  construction  n-ain  wait- 
ing for  the  Express  to  arrive,  and  as  it  came  along  he  looked 
ahead  and  saw  that  the  main  switch  was  open ;  that  the  Express 
was  coming  through,  and  called  on  the  others  who  were  with 
bim.  including  Sheridan,  to  jump  and  save  themselves  from  the 
collision,  which  was  inevitable.     On  the  other  hand,  Sheridan, 
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the  man  charged  with  leaving  the  switch  open,  is  not  so  certain 
after  opening  it  whether  he  closed  it  or  not.  He  testified  in 
response  to  the  inquiry,  "Who  opened  those  switches  (referring 
to  the  main  switches  and  side  switches)?"  "I  think  I  did.  I 
think  I  closed  them.  I  am  not  sure  about  that.  I  don't  know 
whether  I  closed  them  or  the  other  brakeman  closed  them. " 
Again,  after  stating  that  he  knew  it  was  his  duty  to  line  the 
switches  up  on  the  main  track  after  the  engine  had  passed  through 
it,  and  that  as  far  as  he  knew  he  did  so,  he  testified  that  there 
was  a  possibility  that  he  might  have  left  the  main  switch  open. 
and,  on  inquiry  as  to  whether  there  was  not  a  probabilit\-  that 
he  had  failed  to  close  it,  answered:  "Well,  I  don't  know  as  ii* 
that,  I  don't  know.  It  might  have  been,  and  it  might  not  have 
been."  In  addition  to  this  there  was  produced  a  written  report, 
made  to  the  defendant  immediately  after  the  accident,  which 
stated  that  Sheridan  had  caused  it. 

Now  the  fact  is  that  the  main  switch  was  open  when  the  Oregon 
Express  came  along;  that  the  only  one  who  handled  this  switch 
was  Sheridan ;  that  after  he  opened  it,  and  the  construction  en- 
gine was  backed  down  upon  the  track,  he  left  it  open  and  never 
went  back  to  it.  It  is  not  pretended  that  any  one  else,  except 
Sheridan,  was  seen  in  the  vicinity  of  the  switch  at  any  time  after 
the  construction  engine  passed  through  it,  or  that  any  one  else 
had  anything  to  do  with  opening  or  closing  it.  Under  these  cir- 
cumstances, notwithstanding  the  testimony  of  other  witnes^^e? 
that  they  observed  the  switch  closed,  the  jury  were  not  bound  to 
believe  them.  The  express  train  could  not  have  gotten  through. 
except  the  switch  was  open.  It  would  he  idle  to  discuss  the  sug- 
gestion of  appellant  that  Oregon  Express  may  have  nm  into  the 
switch,  because  the  "locomotive  may  have  jumped  the  track,  or 
(on  account  of)  many  other  contingencies  which  might  be  sug- 
gested." What  these  other  contingencies  might  be  is  not  sug- 
gested. One  would  be  at  a  loss  to  conjecture  what  they  might  be. 
and  the  suggestion  that  the  locomotive  of  the  Express  may  have 
jumped  the  track  is  disposed  of  by  the  unconditional  evidence 
that  certainlv  at  the  time  the  Express  entered  the  siding  through 
the  main  switch  that  main  switch  was  open.  How  it  happened  to 
get  open,  if  Sheridan  closed  it,  might  be  a  question,  but  in  view 
of  the  fact  that  it  was  undoubtedly  open  when  the  Express  ap- 
proached, tJiat  Sheridan  was  the  only  person  who  operated  ''■ 
that  he  had  opened  it  and  was  doubtful  as  to  whether  he  had 
closed  it  or  not,  the  jury  were  warranted  in  finding  that  he  had  i" 
fact  not  closed  it,  and  the  accident  was  due  to  negligence  on  his 
part  in  that  respect. 

The  jury  being  warranted  in  finding  that  Sheridan  had  failed 
to  close  the  main  line  switch  brings  us  to  the  next  proposition 
advanced  by  appellant,  namely,  that,  assuming  the  finding  of  tli^ 
jury  that  Sheridan  left  the  main  switch  open  is  supported  by  the 
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evidence,  still  the  evidence  shows  that  Sheridan  in  fact  knew  what 
his  duties  were  relative  to  the  main  line  switching,  and  that  his 
negligence  respecting  it  was  an  act  of  mere  personal  negligence 
on  his  part,  for  which  the  defendant  was  not  responsible. 

It  is  no  doubt  true  that  where  an  employee  has  been  for  years 
ei^aged  in  the  performance  of  duties  and  has  theretofore  per-, 
formed  them  properly — in  other  words,  where  full  knowledge  of 
his  duties  is  to  be  presumed  from  years  of  employment  in  their 
discharge — a  single  act  of  negligence  on  his  part  may  be  attrib- 
utable to  remissness  in  discharging  known  duties,  rather  than 
attributable  to  ignorance  and  incompetency  respecting  their 
proper  performance.  But  no  such  situation  was  presented  here. 
Sheridan  had  but  recently  gone  into  the  employment  of  defend- 
ant, and  the  very  question  under  consideration  by  the  jury  on 
this  branch  of  the  case  was  whether  when  accepted  as  an  em- 
pbyee  of  defendant  he  had  sufficient  knowledge  of  the  duties  of 
abrakeman,  derived  from  either  instruction,  experience,  or  famil- 
iarity with  the  rules  of  the  company.  It  bore  on  the  fact  of  in- 
competency, independent  of  any  question  whether  the  defendant 
had  exercised  ordinary  care  and  prudence  in  ascertaining  the 
qualifications  of  Sheridan.  And  the  finding  of  the  jury  that 
Sheridan  was  in  fact  incompetent  to  properly  discharge  the  du- 
ties of  head  brakeman  and  switchman  at  the  time  of  the  accident 
ivas  fully  warranted  from  the  evidence  alone,  showing  that  he 
H"as  entirely  ignorant  of  the  requirements  of  rule  336  of  the  de- 
fendant relative  to  his  duties  in  main  line  switching,  and  which 
ignorance  directly  contributed  to  the  acci<lent.  That  rule  ex- 
pressly required,  as  we  have  quoted  it  above,  that  "at  points 
where  trains  meet  or  pass,  the  employee  attending  the  switch 
i^"ill.  after  locking  it  to  the  main  track,  take  position  on  the  oppo- 
site side  of  the  track  from  the  switch,  stand  and  remain  there 
until  the  expected  train  has  passed." 

The  situation  on  the  morning  of  the  accident  was  exactly  that 
which  called  for  the  knowledge  by  Sheridan  of  his  duties  as 
brakeman  respecting  it,  so  that  such  duty  might  be  performed 
as  the  rule  prescribed.  The  switching  from  the  main  track  had 
been  done  for  the  purpose  of  making  up  the  construction  train, 
ind,  as  made  up,  it  was  waiting  under  orders  the  arrival  and 
pass^  of  the  Oregon  Express,  to  allow  it  to  pull  out  and  pro- 
ceed on  its  way  on  the  main  track.  It  is  hardlv  open  to  discus- 
sion that  this  rule  is  one  of  the  most  important  governing  the 
conduct  of  employees  respecting  switching.  The  extreme  peril 
to  the  lives  of  coemployee  and  to  passengers  upon  train  occa- 
sioned through  main  track  switching  called  for  the  greatest  pre- 
caution upon  the  part  of  the  railroad  company,  in  order  to  pre- 
™t  accidents  through  the  negligent  operation  of  such  switches. 
The  defendant  recognized  that  danger  and  attempted,  as  far  as 
48  R  R  R— 39 


,,  Google 


450       Vol  42  R  R  R— Voi,  65  Am  &  Eng  R  Cas  N  S 

Peters  v.  Southern  Pac.  Co 
possible,  to  prescribe  a  nile  for  switchmen  which  would  prevent 
accident  from  open  switches.  Sheridan  was  entirely  ignorant  of 
this  rule,  in  as  far  as  it  required  him,  even  after  he  had  locked 
the  switch  to  the  main  track  (which,  of  course,  the  jury  found, 
and  was  warranted  in  finding,  he  did  not  do),  to  take  a  position 
on  the  opposite  side  of  the  track  from  the  switch  and  remain 
there  until  the  Oregon  Express  had  passed.  It  may  be  conceded, 
as  Sheridan  testified,  that  he  knew  it  was  his  duty  to  close  tlie 
switch  and  lock  it  after  the  construction  train  had  passed 
through,  and  it  may  be  further  conceded  that  a  failure  to  do  this 
alone  would  have  been  but  an  act  of  personal  negligence — negli- 
gence committed  by  the  employee  with  knowledge  of  how  he 
should  have  properly  discharged  his  duty.  Hut  the  duty  cast 
upon  Sheridan  under  the  rule  required  more  than  to  close  and 
lock  the  switch ;  it  required  him  to  take  his  post  at  the  sivitcli, 
even  if  he  had  in  fact  locked  it.  This  was  the  explicit  require- 
ment of  the.  rule,  and  its  purpose  is  obvious.  The  company  rec- 
ognized that  employees  will  be  careless,  and  the  rule  was  to  pro- 
vide as  great  precaution  against  such  negligence  as  possible.  Had 
Sheridan  known  of  this  rule  and  taken  his  position  at  the  other 
side  of  the  switch,  as  the  rule  required,  it  is  hardly  conceivable 
that  the  accident  would  have  happened.  If  he  had  assumed  the 
position  which  a  knowledge  of  bis  duty  would  have  required,  he 
would  undoubtedly  have  discovered  that  the  switch  was  open 
long  before  the  express  approached,  and  the  accident  would  have 
been  averted. 

[6]  It  goes  without  sajing  that  an  employee  of  a  railroad 
company  who  is  ignorant  of  important  rules  governing  the  dis- 
charge of  hazardous  duties  assigned  to  him  is  an  incompetent 
employee,  and  the  jury  upon  this  evidence  alone,  to  which  we 
have  called  immediate  attention,  was  warranted  in  finding  that 
Sheridan  was  so  incompetent. 

The  jury  being  warranted  under  the  evidence  in  finding  that 
Sheridan  was  in  fact  incompetent  to  act  as  a  head  brakeman  in 
switching,  by  reason  of  his  ignorance  of  the  essential  rules  pre- 
scribed by  the  defendant  for  the  proper  discharge  of  his  duties 
as  such,  leaves  little  to  be  discussed  upon  the  claim  of  appellant 
that  the  evidence  shows  that  it  had  taken  reasonable  care  and 
precaution  to  either  instruct  Sheridan  as  to  his  duties  or  lo  as- 
certain his  skill  and  qualifications  before  assigning  him  to  a  per- 
formance of  them. 

\7]  Whether  an  employer  has  taken  reasonable  precautions 
to  instruct  a  prospective  employee  in  the  proper  discharge  of  the 
duties  of  a  position  he  desires  to  fill,  or  whether  reasonable  in- 
vestigation into  his  qualifications  has  been  preliminarily  made 
before  assigning  him  to  duty,  are  peculiarly  matters  to  be  deter- 
mined bv  a  jury  from  all  the  circumstances  disclosed  bv  the  evi- 
dence.   We  have  already  set  forth  all  that  was  done  by  the  de- 
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lendant  during  the  period  when  Sheridan  was  under  the  control 
of  its  conductors,  serving  out  his  probationary  period  as  a  stu- 
dent brakeman.  We  make  no  question  about  the  soundness  of 
the  system  devised  by  the  defendant  for  making  its  contemplated 
employees  practically  familiar  with  the  duties  of  the  positions 
ihey  desire  to  fill.  It  provides  for  actual  work  by  the  stu- 
dent brakeman  in  the  operation  of  the  road,  under  competent 
employees,  who  are  capable  of  instructing  them  in  the  proper 
discharge  of  their  duties,  at  the  same  time  that  it  provides  for  a 
final  examination,  after  the  probationary  period,  by  an  examin- 
ing officer  of  the  defendant,  whose  duty  it  is  to  inquire  into  the 
qualifications  of  the  applicant  for  acceptance  into  the  service  of 
defendant.  When  followed,  this  system  of  instruction  and  ex- 
amination doubtless  affords  as  efficient  a  method  as  might  be  de- 
i-ised  for  insuring  the  employment  of  those  who  are  skillful  and 
competent.  Under  the  evidence  here,  however,  the  jury  were 
warranted  in  finding  that  there  was  a  theoretical,  instead  of  a 
practical,  application  of  the  system,  at  least  in  the  case  of  Sheri- 
dan. While  he  made  some  trips,  which  were  supposed  to  give 
him  practical  instruction,  by  assisting  in  the  work  of  brakeman, 
il  does  not  appear  definitely  that  he  ever  did  anything,  except  to 
make  the  runs.  It  does  not  appear  tliat  he  ever  opened  any 
'witch,  or  assisted  in  doing  so,  on  any  trip  he  took,  and  none  of 
the  conductors  issuing  him  certificates  of  competency  ever  saw 
litm  perform  any  of  the  duties  of  a  brakeman.  They  issued  the 
certificates  in  his  favor,  not  because  they  were  satisfied  from  any 
work  they  saw  him  do  that  he  understood  how  to  do  it,  but  be- 
cause they  were  told  by  some  of  their  brakemen  that  he  appeared 
to  be  all  right.  It  does  not  appear  that  he  was  given  any  instruc- 
tion by  any  one.  He  was  not  furnished  with  a  book  of  rules; 
was  never  instructed  as  to  any  of  the  rules :  never  read  them ; 
and  as  to  the  important  rule  336,  defining  his  duties  as  switch- 
man with  reference  to  the  main  switch,  under  the  situation  of 
the  trains  presented  on  the  morning  of  the  accident,  he  had  never 
been  instructed  as  to  it,  or  knew  anything  about  it. 

It  is  true  that  the  jury  in  respon.se  to  one  of  the  special  inter- 
ri^tories  submitted  to  them,  found  that  Sheridan  had  passed 
"a  satisfactory  examination  as  to  qualifications  for  the  position 
as  brakeman."  This  had  reference  to  the  examination  which 
Sheridan  took  before  the  examining  officer  of  the  defendant,  J. 
H.  Bumham,  on  November  21,  19W.  As  to  the  extent  of  this 
examination,  the  only  evidence  offered  respecting  it  was  the  cer- 
tificate of  Eurnham,  which  recited  that  "I  have  examined  J.  L. 
Sheridan  on  the  rules  and  regulations  which  took  effect  June  15, 
1^,  and  I  find  that  he  understands  all  of  the  rules  required  in 
his  position  as  brakeman." 

In  view  of  the  general  verdict  of  the  jury  and  its  special  find- 
mgs  that  Sheridan  was  not  sufficiently  conversant  with  the  rules 
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of  the  defendant  to  discharge  the  duties  of  switching  brakeman, 
and  that  defendant  had  not  exercised  ordinary  care  and  pru- 
dence at  the  time  that  it"employed  him  to  perform  the  duties  as 
such  brakeman,  the  finding  as  to  a  satisfactory  examination  can- 
not be  taken  as  meaning  anything  more  than  that  the  examina- 
tion that  Bumham  made  was  satisfactory  to  himself.  But  this 
is  not  the  test  to  he  applied.  The  examination  or  investigation 
■on  the  part  of  the  employer  must  be  of  such  a  reasonable  affirma- 
tive character  as  will  disclose,  as  a  fact,  whether  the  employee 
has  such  knowledge  of  his  duties  that  he  may  safely  be  intrusted 
with  employment. 

Now,  while  the  jury  found  that  the  examination  by  Burnham 
satisfied  him  that  Sheridan  possessed  the  necessary  qualifications 
for  the  position  of  brakeman,  the  evidence  warranted  them,  as 
the  general  verdict  and  the  other  special  findings  determined, 
that  this  examination  did  not  measure  up  to  that  reasonable  in- 
vestigation and  examination  that  the  law  requires.  Bumham 
was  trainmaster  of  the  defendant.  He  did  not  remember  Sheri- 
dan, or  that  he  had  examined  him.  He  had  never  served  in  the 
capacity  of  a  brakeman  and  his  examination  was  made  solely 
from  the  rules  of  the  company — a  theoretical  examination.  .\s 
the  fact  is  that  Sheridan  never  read  the  rules  and  knew  nothing 
about  the  requirements  of  rule  336,  the  jury  were  well  warranted 
in  ignoring  Bumham's  certificate  that  Sheridan  "understood  all 
the  rules  required  in  his  position  as  brakeman,"  and  in  conclud- 
ing that  any  examination  Bumham  put  Sheridan  through  was 
such  an  extremely  limited  and  perfunctorj-  one  that  it  could  not 
be  characterized  at  all  as  a  reasonable  investigation,  under  which 
the  capabihty  of  Sheridan  could  be  or  was  determined,  becaiipe, 
as  he  did  not  know  rule  336,  Bumham,  if  he  had  examined  him 
respecting  it,  would  have  discovered  his  ignorance.  This  dis- 
poses of  all  of  the  points  made  by  appellant  on  the  ground  of 
insufficiency  of  the  evidence,  and,  as  we  find  none  of  them  well 
taken,  we  proceed  to  consider  other  points  made  for  reversal. 

[8]  Complaint  is  made  by  appellant  that  the  court  erred  in 
admitting  testimony.  Certain  railroad  men — old  and  expe- 
rienced brakemen  and  switchmen — were  permitted  to  testify  as 
to  what  experience  was  required  to  fit  a  person  as  brakeman  and 
switchman.  We  perceive  no  error  in  admitting  this  testimony. 
The  management  and  operation  of  trains  is  a  matter  outside  the 
experience  and  knowledge  of  ordinary  jurors,  and  it  is  therefore 
a  proper  subject  for  expert  testimony.  Our  Code  (Code  Civ. 
Proc.  §  1870,  subd.  9)  provides  for  receiving  the  opinion  of  wit- 
nesses on  questions  of  science,  art,  or  trade,  where  the  witness 
is  skilled  therein.  The  occupation  of  a  railroad  brakeman  is  a 
trade,  and  the  preparation  and  experience  necessary  to  make  a 
person  competent  to  discharge  its  duties  is  peculiarly  wilhin  the  | 
knowledge  of  experienced  railroad  men,  particularly  those  who 
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have  followed  that  occupation.  While  it  is  true  that  the  jury 
was  to  pass  upon  the  question  whether  Sheridan  was  competent 
to  discharge  the  duties  of  a  brakeman  when  employed  by  de- 
fendant, it  could  ordinarily  have  no  knowledge  of  what  prepara- 
tion and  experience  was  necessary  to  render  a  brakeman  compe- 
tent. Only  experts — men  skilled  and  experienced  in  the  trade 
of  brakeman — could  clearly  inform  the  jury  as  to  the  prepara- 
tion and  experience  necessary  to  make  one  competent  in  the 
trade,  and  their  opinion  in  that  respect  was  admissible. 

[9]  Appellant  likewise  complains  of  the  admission  of  testi- 
mony showing  that  Suisun  was  a  particularly  difficult  place  to 
sffitch  in.  We  have  set  out  the  testimony  in  this  matter  above. 
The  position  of  appellant  is  that  in  determining  the  competency 
of  Sheridan  the  average  place  or  the  whole  road  could  alone  be 
taken  into  consideration.  But  we  think  not.  While  the  defend- 
ant was  required  to  engage  only  men  of  average  competency, 
that  competency  was  to  be  measured  by  the  condition  and  char- 
ifler  of  the  duties  they  were  to  perform,  wherever  they  might 
bf  assigned  on  the  road  to  do  it,  and,  if  the  conditions  at  Suisun 
presented  difficulties  and  complications  in  switching  different 
from  these  occurring  in  other  parts  of  the  defendant's  road, 
plaintiff  had  a  right  to  show  it,  as  the  duty  of  defendant  was  to 
assign  an  employee  to  discharge  the  duties  of  switchman  at  Sui- 
>un  who  was  competent  to  meet  the  conditions  existing  there. 

[10,  11]  Nor  is  there  any  merit  in  the  claim  that  the  court 
erred  in  admitting  evidence  to  prove  the  average  rate  of  wages 
which  the  deceased  was  receiving  at  the  time  of  his  death. 
There  was,  it  is  true,  as  appellant  asserts,  no  allegation  in  the 
complaint  as  to  the  earning  capacity,  of  the  deceased.  The  alle- 
gation was  that  by  reason  of  the  death  of  deceased  plaintiff  had 
suffered  damages  in  the  sum  of  $50,000.  It  was  not  necessary 
to  specially  aver  the  particular  loss  sustained  to  the  wife  and 
minor  children  of  the  deceased  by  being  deprived  of  the  benefit 
of  his  future  wages  through  his  death.  This  was  not  a  matter 
for  special  pleading.  Loss  of  the  benefit  of  earnings  which  the 
'Itceased  might  have  secured  by  his  trade,  and  which  would  have 
gone  to  the  benefit  of  his  heirs  or  personal  representatives — his 
*ife  and  children  here,  for  whose  benefit  this  action  was  prose- 
nited  under  the  statute — is  one  of  the  elements  of  damages 
which,  with  loss  of  comfort,  society,  and  protection  of  which  the 
family  were  deprived  by  his  death,  go  to  make  up  the  whole 
damage  proximately  caused  by  his  death,  and  for  which  recovery 
mavbe  had.  Civ. 'Code.  §  3333.  The  pecuniary  loss  which  the 
wife  and  children  suffered  by  being  deprived  of  the  benefit  of 
what  the  husband  would  have  probably  earned  and  accumulated 
daring  the  residue  of  his  life,  had  he  not  been  killed,  is  damage 
sustained  as  a  natural  and  ordinary  effect  of  his  death,  and  is  one 
of  the  elements  of  damage  which  may  be  proven  under  a  general 
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allegation  of  damages.     Bond  v.  Electric  Railway  Co.,  113  Pac. 
366.    We  are  not  cited  to  any  authority  by  appellant  sustaining 
its  contention  to  the  contrary,  and  have  found  none. 

[12]  Appellant  questions  the  correctness  of  some  of  the  in- 
structions of  the  court,  but  we  deem  it  necessary  to  examine  in 
that  respect  but  one  claim.  This  is  an  attack  on  an  instruction 
of  the  court  as  to  the  rule  to  be  applied  by  the  jury  in  assessing 
damages,  should  they  find  for  plaiiitifif.  and  in  this  respect  in- 
struction 17  is  particularly  criticised.  That  instruction,  as  far 
as  pertinent,  reads  as  follows:  "Pecuniary  interest  of  children 
in  the  loss  of  their  parents  does  not  necessarily  end  with  their 
arrival  at  the  age  of  majority,  but  the  jury  may  allow  for  the 
probable  loss  of  any  benefit,  if  any,  of  a  pecuniary  value,  which 
a  child  would  probably  receive  from  its  parent  after  arrival  at 
majority.  Such  damages  are  not  limited  to  the  actual  pecuniary 
damage  sustained  by  the  plaintiff  by  reason  of  loss  of  services 
of  deceased.  Damages  must  be  confined  to  pecuniary  loss  suf- 
fered, including  comfort,  society,  support,  and  protection  of  the 
deceased.  •  ♦  ♦  Grief,  mental  suffering,  and  sorrow  cannot  be 
awarded  for." 

The  first  point  made  is  against  that  portion  of  the  instruction 
just  quoted  contained  in  the  sentence  which  declares  that  "the 
pecuniary  interest  of  children  in  the  lives  of  their  parents  does 
not  necessarily  end  with  their  arrival  at  the  age  of  majority."  etc. 
Counsel  concedes  that  this  portion  of  the  instruction,  as  far  as 
it  bears  on  the  subject  of  pecuniary  damage,  is  similar  to  one 
considered  and  sustained  in  Redfield  v.  Oakland  C.  S.  Ry.  Co.. 
110  Cal.  288,  42  Pac.  822,  1063,  but  questions  the  correctness  of 
the  rule  as  laid  down  in  that  decision.  The  accuracy  of  this  nile 
has,  however,  come  up  for  consideration  several  times  since  the 
Redfield  Case  was  decided,  and  has  been  sustained.  Valenti  r. 
Sierra  Ry.  Co..  Ill  Pac.  97;  Simoneau  v.  Pac.  E.  R.  Co.,  US 
Pac,  320;  Bond  t'.  United  Railroads,  supra.  So  that  it  mUst  now 
be  considered  as  the  settled  law  in  this  state  on  the  subject. 

[13]  Particular  exception  is  taken,  however,  by  appellant  to 
that  portion  of  the  instruction  which  reads:  "Such  damages  are 
not  limited  to  the  actual  pecuniary  damage  sustained  by  the  plain- 
tiff bv  reason  of  loss  of  services  of  deceased."  It  is  claimed  by 
appellant  that  under  this  instruction  the  jury  are  not  limited  to 
a  consideration  of  pecuniary  damage  alone,  but  it  permitted 
them,  while  considering  one  element  constituting  it,  namely,  loss 
of  service,  to  determine  for  themselves  what  other  elements 
might  he  taken  into  consideration,  and  thereby  permitted  an  un- 
restrained latitude  for  the  play  of  emotional  influences  on  the 
part  of  the  jury,  even  to  the  extent  of  assessing  punitive  dam- 
ages against  the  defendant.  Whatever  criticism  this  particular 
sentence  of  the  instruction  may  be  subject  to  standing  alone,  it 
is  the  established  rule  in  this  state  that  it  is  not  the  fair  test  in 
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considering  whether  the  jury  has  been  properly  instructed  in 
a  given  case  to  take  into  consideration  excerpts  from  a  particu- 
lar instruction,  or  a  single  instruction,  given  in  a  cause.  On  the 
conlrarj-,  the  rule  is  firmly  established  here  that  the  correctness 
of  instructions  to  a  jury  is  not  to  be  determined  by  taking  par- 
ticular portions  of  one  instruction  or  another  and  considering  it 
alone.  All  of  the  instructions  which  are  given  must  be  consid- 
ered. Uken  as  a  whole,  and  if,  when  so  examined,  they  lay  down 
a  correct  rule  for  the  ascertainment  of  damages,  that  is  all  that  is 
required.  When  such  consideration  is  given  to  the  instnictions 
here,  in  their  entirety,  it  is  quite  apparent  that  the  jury  were 
properly  instructed. 

[!4]  It  is  too  well  settled  in  this  state  to  be  now  open  to  ques- 
tion that  in  actions  of  this  character  the  plaintiff  is  entitled  to 
recover  for  all  pecuniary  loss  sustained,  and  as  elements  in  de- 
lennining  that  pecuniary  loss  the  jury  are  to  take  into  consid- 
eration the  loss  which  the  wife  and  children  have  sustained 
through  being  deprived  of  the  comfort,  society,  support,  and 
protection  of  the  deceased  by  the  wrongful  act  of  the  defendant. 
Beeson  v.  Green  M.  G.  M.  Co.,  57  Cal.  3.S;  Redfield  7-.  Oak- 
land C.  S.  Ry.  Co.,  110  Cal.  27?,  42  Pac.  822.  1063;  Dvas  v. 
Southern  Pac.  Co.,  140  Cal.  296,  73  Pac.  972;  Valenti  v.  Sierra 
Ry.  Co..  supra ;  Bond  t.  United  Railways,  supra. 

[l.i]  That  the  jury  were  told  that  they  should  take  these  ele- 
ments into  consideration  alone  in  determining  the  pecuniary  loss, 
atid  should  take  no  other  matters  into  consideration,  is  quite 
clear  from  instruction  17,  taken  in  its  entirety.  But  if  there 
might  be  any  doubt  upon  that  subject,  it  is  dissipated  when  all 
ilie  instructions  given  as  to  the  rule  for  measuring  damage  are 
considered. 

.^fter  instructing  the  jury  that  the  action  which  they  were 
triing  was  a  statutory  one,  enacted  for  the  purpose  of  allowing 
ilie  heirs  to  recover  for  pecuniary  damages  suffered  by  the  loss 
of  a  relative,  the  court  then  proceeded  in  instruction  17  to  in- 
struct them  that  pecuniary  damages  was  not  limited  to  that  sus- 
tained by  them  by  loss  of  the  services  of  the  deceased,  but  that 
Ihn'  were  entitled  to  damage  for  pecuniary  loss  suffered,  in- 
cluding comfort,  society,  support,  and  protection  of  the  deceased, 
and  that  grief,  mental  suffering,  and  sorrow  could  not  be 
awarded  for.  By  instruction  19  they  were  told  that  as  an  ele- 
"lent  in  determining  such  pecuniary  loss  they  could  take  into 
consideration  "what  the  deceased  would  probably  have  earned 
and  accumulated  by  his  labor  in  his  business  or  calling  during 
the  residue  of  his  life,  and  which  would  have  gone  to  the  bene- 
nl  of  his  heirs  and  persona!  representatives,  taking  into  consid- 
eration his  age,  health,  habits  of  industry,  ability,  and  disposi- 
tion to  labor,  and  the  probabilities  of  his-  length  of  life."  By 
instruction  20  they  were  told  that  the  measure  of  damages  is  not 
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alone  this  pecuniary  loss  sustained,  as  just  explained  in  instruc- 
tion 19,  but  in  addition  they   could  take  into  consideration  the 
pecuniary  loss,  if  any,  sustained  by  them  by  being  deprived  of 
the  comfort,  society,  support,  and  protection  of  the  deceased. 

Now,  taking  these  instructions  as  a  whole,  it  appears  that  the 
jury  was  instructed  that  damages  for  pecuniary  loss  were  all 
that  could  be  awardfd.  This  was  the  standard  by  which  the 
damages  were  to  be  measured,  and  tlie  elements  which  were 
properly  to  be  taken  into  consideration  in  determining  those  dam- 
ages, they  were  told,  was  the  pecuniary  loss  sustained  through 
being  deprived  of  the  support  of  the  deceased,  because  the  in- 
struction regardii^  pecuniary  loss  through  being  deprived  of  the 
earnings  of  the  deceased  which  would  have  inured  to  the  benefit 
of  the  family  had  reference  to  support,  together  with  the  pecun- 
iary loss  of  being  deprived  of  the  comfort,  society,  and  pro- 
tection of  the  deceased.  But  one  standard  for  measurement  of 
the  damages  was  given  to  the  jury^the  standard  of  pecuniary 
loss — with  a  proper  statement  of  the  several  elements  going  to 
make  up  the  standard,  namely,  loss  of  support,  as  one  element; 
the  other  element,  loss  of  comfort,  society,  and  protection. 
They  were  expressly  instructed  that  grief,  mental  suffering,  and 
sorrow  conid  not  be  considered.  Hence,  taking  the  instructions 
as  an  entirety,  the  jurj'  were  properly  confined  by  them  to  a 
consideration  of  the  proper  elements  under  which  to  deter- 
mine pecuniary  loss,  and  pecuniary  loss  alone,  which  the 
plaintiff  might  have  sustained,  and  they  were  cautioned  as  to 
those  matters  which  might  not  be  taken  by  them  into  considera- 
tion at  all.  In  this  view  there  is  no  merit  in  the  criticism  of  ap- 
pellant directed  against  the  instructions. 

[15]  The  claim  that  the  verdict  is  excessive  is  not  based  on 
any  suggestion  that  if  plaintiff  was  entitled  to  recover  the 
amount  of  the  award  was  improper.  The  peculiar  claim  in  this 
respect  is  that  the  verdict  must  have  been  excessive  because,  as 
asserted  by  appellant,  there  was  no  evidence  upon  which  a  ver- 
dict could  under  any  circumstances  be  awarded,  which  claim,  if 
it  required  any  answer  from  us  at  all,  is  answered  by  our  dis- 
cussion of  the  evidence  and  the  conclusion  which  we  have 
reached  respecting  its  sufficiency  to  sustain  the  verdict.  There 
are  no  other  points  made  requiring  consideration. 

The  order  appealed  from  is  affirmed. 

We  concur:  Shaw,  J.;  Melvin,  J,;  Sloss,  J.;  Angellotti, 
J.;  Henshaw,  J. 
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Gibson  v.  Iowa  Cent,  Ry.  Co. 

(Supreme  Court  of  Minnesota,  July  7,  1911.) 

[131   N.  W.   Rep.   1057.] 

Muter  and  Serraat^InjtiriM  to  Servuit — Safe  Place  to  Work^ 
Duty  of  Master. — The  general 'rule  is  that  a  railway  company  is  not 
liable  to  its  employees  for  injuries  resulting  from  climatic  condi- 
tions, such  3S  snow  and  ice;  but  within  its  yard  limits  it  must  exer- 
cise a  degree  of  care  commensurate  with  the  risks  to  prevent  the  ac- 
cumulation of  snow  or  ice  in  such  quantity,  form,  and  location  as  to 
be  a  menace  to  the  safety  of  its  employees  working  in  its  yards. 

Uaiter  and  Servant  — Injuries  to  Servant — Actions — Sufficiency  of 
Endence. — The  defendant  was  not  entitled  to  an  instructed  verdict. 
The  evidence  was  sufficient  to  sustain  the  verdict  for  the  plaintiff. 

Evidence— New  Trial— Trial — Opinion  Evidence — Grounds  for 
New  Trial— Misconduct  of  Counsel.— The  trial  court  did  not  err  in 
its  rulings  a;;  to  the  admission  of  evidence,  nor  in  denying  a  motion 
for  a  new  trial  on  the  alleged  ground  of  the  misconduct  of  plaintiff's 
attorney. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Freeborn  County;  Nathan 
Kingstey,  Judge. 

Action  by  Frank  D,  Gibson  against  the  Iowa  Central  Railway 
Company.  From  an  order  denying  a  motion  for  judgment  not- 
i^'ith standing  the  verdict  or  for  a  new  trial,  defendant  appeals. 
Affinned. 

IV.  H.  Bremner  and  N.E.  Peterson    {Geo.   W.  Seezvrs,  oi 
counsel),  for  appellant. 
Dunn  Sr  Carlson,  for  respondent. 

Start,  C,  J.  Personal  injury  action.  Verdict  for  the  plaintiff 
in  the  sum  of  $1,200,  and  defendant  appealed  froiri  an  order  of 
itie  district  court  of  the  county  of  Freeborn  denying  its  blended 
motion  for  judgment  notwithstanding  the  verdict  or  for  a  new 
trial. 

[l]  1.  The  first  contention  of  the  defendant  is  that  upon  the 
plaintiff's  own  evidence  it  was  entitled  to  an  instructed  verdict 
in  its  favor,  for  the  reason  that  his  injury  resulted  from  snow, 
the  hazard  of  which  he  assumed  as  one  of  the  risks  of  his  em- 
ployment. The  law  relevant  to  this  question  is  well  settled.  The 
general  nile  is  that  a  railway  company  is  not  liable  to  its  em- 
ployees for  injuries  resulting  from  climatic  conditions,  such  as 
Ke  and  snow ;  but  within  its  yard  limits  it  must  exercise  a  degree 
of  care  commensurate  with  the  risks  to  prevent  the  accumulation 
of  snow  and  ice  in  such  quantity,  form,  and  location  as  to  be  a 
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!  to  the  safety  of  its  employees  working  in  its  yards. 
Lawson  v.  Truesdale,  60  Minn.  410,  62  N.  W.  546;  Fav  v.  Rail- 
way Co.,  72  Minn.  192,  75  N.  W.  15;  Rifley  v.  Railwav  Co.,  72 
Minn.  469,  75  N.  W.  704. 

[2]  The  gist  of  this  action  is  the  alleged  negligence  of  the  de- 
fendant in  failing  to  keep  its  yards  free  from  a  snowbank  which 
caused  the  plaintiff's  injury.  The  jury,  under  the  chaise  of  the 
court,  necessarily  found  that  the  defendant  was  thus  negligent. 
If,  then,  there  was  any  evidence  tending  to  establish  such  negli- 
gence, the  defendant's  motion  for  a  directed  verdict  was  cor- 
rectly denied.  There  was  evidence,  taking  the  most  favorable 
view  of  it  permissible  for  plaintiff,  fairly  tending  to  show  the 
evidentiary  facts  following: 

Plaintiff,  an  experienced  railroad  man,  was  head  brakeman  on 
a  local  freight  running  on  defendant's  line  from  Mason  City  t.i 
Albert  Lea.  He  was  injured  in  defendant's  yards  Januarj-  3, 
1910,  at  Northwood,  Iowa,  about  8:30  o'clock  in  the  evening  on 
a  dark  night,  when  the  trainmen  were  working  with  lanterns. 
The  yards  consisted  of  a  main  line  and  some  side' tracks.  His 
train  came  in  from  the  south,  and  passed  to  the  north  end  of  the 
yards  on  a  side  track,  where  the  engine  and  two  cars  were  cut 
from  tlie  main  train  for  switching  purposes.  The  engine  and 
two  cars  cleared  tlie  switch  at  the  north  end,  backed  down  on  the 
elevator  track,  picked  up  several  cars,  and  pulled  them  back 
over  the  north  switch.  The  operation  was  then  to  "kick"  some 
of  the  cars  down  on  the  main  line  and  others  back  on  the  eleva- 
tor track.  Owing  to  a  curve  in  the  track,  it  was  necessar>'  for 
him  to  work  on  the  left  side  of  the  train  and  give  his  signals  to 
the  fireman.  He  cut  off  two  cars,  but  when  he  undertook  to  cut 
off  the  third  one,  which  was  to  go  down  the  main  line,  the  left 
lever  refused  to  work.  He  then  got  upon  the  side  of  the  car 
with  his  foot  in  the  stirrup,  and  hung  on  the  side  of  the  car  with 
one  hand  while  he  endeavored  to  work  the  lifting  lever  with  the 
other.  This  was  the  nsual  and  proper  position  to  take,  and  was 
the  customary  way  to  ride  on  the  side  of  the  car  when  if  was  to 
be  cut  off.  While  in  this  position  he  was  knocked  off  the  side 
of  the  car  by  a  hard  bank  of  snow  on  the  main  line,  i%  to  4  feet 
in  height,  and  high  enough  and  near  enough  to  hit  plaintiff  when 
on  the  side  of  the  car.  He  fell  under  the  train  with  his  legs 
across  the  track :  but  the  brakeman  knocked  his  legs  off  the  track, 
and  he  was  doubled  up  with  his  head  and  knees  together,  and 
shoved  into  the  snowbank  by  the  moving  car.  This  snowbank 
had  been  shoveled  out  around  the  switch  and  for  a  distance  of 
25  or  30  feet  south  of  the  switch ;  but  it  had  not  been  shoveled 
out  at  the  point  where  plaintiff  was  knocked  from  the  car. 
This  snowbank  was  hard  and  solid  and  did  not  appear  to  be  fresh 
snow.  It  was  dark-colored  and  had  ice  in  it.  'fhe  general  rule 
wa,s  to  have  snowbanks  shoveled  away,  so  that  the  men  could 
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work  about  the  cars  and  not  be  knocked  off.  Plaintiff  had  never 
been  instructed  or  warned  as  to  the  presence  of  this  snowbank, 
and  did  not  knoV  it  was  there  prior  to  his  injury.  The  switch- 
bg  operations  required  his  constant  attention  and  watchfulness 
in  order  to  properly  perform  his  work.  It  was  not  storming  or 
drifting  at  the  time  of  the  accident.  The  snow  drifted  during 
the  afternoon,  but  to  what  extent  the  record  does  not  disclose. 

These  evidentiary  facts,  if  satisfactory  to  the  jury,  were  suf- 
ficient to  justify  a  finding  by  them  of  the  ultimate  fact  that  the 
defendant  was  guilty  of  negligence  as  alleged.  If  the  snowbank 
was  of  the  size  and  character  and  in  the  location  which  the  plain- 
tiff's evidence  tended  to  show,  the  inference  is  quite  conclusive 
that  it  had  been  there  a  sufficient  length  of  time  to  have  enabled 
the  defendant,  in  the  exercise  of  due  care  in  keeping  the  place 
where  it  required  its  employees  to  work  in  a  reasonably  safe  con- 
dition, to  have  discovered  the  bank  and  removed  it  before  the 
accident.  The  defendant  was  not  entitled  to  a  directed  verdict; 
on  the  contrary,  the  verdict  returned  is  fairly  sustained  by  the 
evidence. 

[3]  2.  The  plaintiff  as  a  witness  in  his  own  behalf  was  asked 
this  question:  "And  I  will  ask  the  question  again — if  I  didn't — 
when  you  were  knocked  off  this  car  in  the  position  you  were  in, 
!tate  whether  or  not  it  was  the  usual  and  customary  position  tc 
lake  to  do  that  work.  (Objected  to  as  incompetent,  irrelevant, 
and  immaterial.  Objection  overruled.)  A.  It  was."  This  rul- 
ing is  assigned  and  relied  upon  as  reversible  error,  for  which  a 
new  trial  must  be  granted,  for  the  alleged  reason  that  the  question 
called  for  an  opinion  as  to  an  ultimate  fact  which  the  jury  must 
determine.  The  question  in  legal  effect  called  for  an  opinion 
whether  the  position  was  a  proper  one;  for  if  it  was  the  usual 
and  customary  one  in  such  cases  it  was  prima  facie  the  proper  one. 
It  is  to  be  noted  that  plaintiff  had  already  stated  the  position  he 
was  in  when  he  was  knocked  from  the  car;  that  the  objection 
did  not  go  to  the  competency  of  the  witness  to  give  opinion  evi- 
dence as  to  whether  it  was  the  proper  position  to  take.  Re- 
sides he  was  an  experienced  brakeman  and  prima  facie  compe- 
tent. It  is  quite  clear  that  the  question  was  a  proper  one,  as  call- 
ing for  opinion  evidence  as  to  a  matter  not  of  such  common 
knowledge  that  the  jury  would  be  likely  to  understand  without 
the  assistance  of  such  evidence.  The  mere  fact  that  the  question 
related  to  an  issue  that  the  jury  were  to  pass  upon  was  no  rea- 
son for  excluding  it.  Anderson  v.  Fielding,  92  Minn.  42,  99  N. 
H'.  357,  104  Am.  St.  Rep.  665.  In  no  event  could  the  evidence 
have  been  prejudicial  to  the  defendant,  for  the  witnesses  had 
already  testified  to  the  same  effect  without  objection. 

3.  Counsel  for  the  plaintiff  in  his  argument  to  the  jury  used 
this  language:  "Oh,  the  pennriousness  of  a  railroad  company. 
foing  and  sending  a  man  into  a  death  trap  of  that  kind  by  their 
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own  negligence,  conditions  that  they  could  avoid,  just  for  a  few 
pennies,  and  render  the  condition  safe  for  their  men.  No,  it 
costs  too  much ;  it  costs  too  much  to  shove!  out  -that  snowbank ; 
it  is  cheaper  to  expose  the  lives  and  bodies  of  their  employees  to 
the  dangers  of  being  mangled  and  torn  and  injured  and  killed; 
it  is  cheaper  to  have  a  foot  lost  or  a  leg  lost.  By  the  Court :  1 
think,  Mr.  Carlson,  this  line  of  argument  you  are  indulging  in 
now,  you  had  better  refrain.  Mr.  Carlson:  On  the  suggestion 
of  the  court,  it  seems  to  me  that  I  will  refrain,  your  honor," 
This  is  assigned  and  urged  as  reversible  error.  The  statement 
was  improper.  The  advice  of  the  court  was  promptly  accepted 
by  counsel.  Counsel  for  the  defendant,  however,  made  no  ob- 
jection to  the  remarks,  nor  took  any  exception  thereto  at  the 
time,  nor  called  upon  the  court  to  make  any  ruling  or  give  any 
instructions  in  reference  to  the  remarks.  The  first  objection 
made  to  the  remarks  of  counsel  was  on  the  motion  for  a  new 
trial.  We  hold  that  the  trial  court  did  not  abuse  its  discretion 
in  not  granting  a  new  trial  on  this  ground. 

Counsel  for  plaintiff  further  said  to  the  jury:  "I  think  the 
inference  was  drawn  out  here  that  some  time  after  at  least  that 
the  man  went  to  find  employment  of  some  kind,  that  he  went  to 
work  in  a  saloon.  Well,  it  was  the  negligence  of  the  Iowa  Cen- 
tral Railway  Company  that  made  it  necessary  for  him  to  do  that, 
gentlemen.  Mr.  Peterson:  If  the  court  please,  I  think  that  re- 
mark is  improper.  I  don't  think  the  railroad  company  had  any- 
thing to  do  with  his  working  in  a  saloon,  and  I  object  to  that 
statement.  Ry  the  Court:  The  objection  may  be  entered."  This 
was  also  made  a  basis  for  a  new  trial.  It  appears  from  the  evi- 
dence that  the  defendant  called  out  on  plaintiff's  cross-exami- 
nation the  fact  that  after  his  injury  he  obtained  employment 
handling 'baggage,  but  could  not  stand  the  work,  and  that  he  then 
sought  and  secured  employment  in  a  saloon.  It  is  quite  appar- 
ent from  the  remarks  objected  to  that  they  were  directed  to  this 
evidence,  and  to  unfavorable  inferences  drawn  therefrom  by  the 
defendant's  counsel.  If  this  be  correct,  the  remarks  complained 
of  were  justifiable  retaliation.  It  is  true  that  no  part  of  the  re- 
marks of  defendant's  counsel  to  the  jury  are  in  the  record;  but 
the  burden  is  on  it  to  show  error,  if  atty  there  were.  On  the 
record,  we  hold  that  the  remarks  do  not  constitute  misconduct 
on  the  part  of  counsel. 

Order  affirmed. 
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Justus  v.  Lincoln  Traction  Co.,  Inc. 

(Supreme  Court  of  Nebraska,  June  13,  1911.) 

[131  N.  W.  Rep,  841.] 

Muter  and  Servant — Fellow  Servants — Who  Are.* — One  who  for 
the  puipose  of  qualifying  himself  to  serve  a  street  railway  company 
a:  a  conductor  is  permitted  to  go  upon  its  cars  and  perform  such 
strviee  as  the  conductor  directs  is  the  company's  servant  notwith- 
standing he  receives  no  wages  from  his  master.  The  motor  man 
upon  the  car  is  his  fellow  servant. 

New  Trial — Suit  for  New  Trial— Gfouiid. — If  in  an  action  in  equity 
to  secure  a  new  trial  of  an  action  at  law  it  appears  that  the  plain- 
tiff's evidence  in  the  law  action  did  not  establish  a  cause  for  action 
igainst  the  defendant,  and  that  the  court  in  that  action  fairly  sub- 
mitted the  controversy  between  the  parties,  a  new  trial  will  not  be 
granted  notwithstanding  the  plaintiff  was  prevented  by  accident  from 
securing  a  transcript  of  the  record  of  his  law  case  until  too  late  to 
give  this  court  jurisdiction  on  appeal, 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Lancaster  County;  Cornish, 
Judge. 

Action  by  Samuel  P.  Justus  against  the  Lincoln  Traction 
Company,  Incorporated.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

T.  }.  Doyle  and  G.  L.  DeLocy,  for  appellant. 
Clark  &  Allen,  for  appellee. 

Root,  J.  In  March,  1907,  the  plaintiff  in  order  to  quahfy 
himself  for  the  occupation  of  a  street  car  conductor,  and  by  the 
direction  of  the  defendant's  superintendent,  accompanied  one  of 
its  conductors  upon  a  car.  The  conductor  was  to  instruct  the 
plaintiff  in  the  duties  incident  to  the  vocation-  The  plaintiff  was 
injured  before  daylight  and  at  a  time  when  no  passengers  were 
in  the  car.  The  conductor  and  the  plaintiff  were  each  reading  a 
newspaper  as  the  car  approached  a  switch  which,  if  opened, 
would  permit  the  car  to  pass  from  one  railway  to  another.  The 
motorman  shut  off  the  greater  part  of  the  electric  current, 
opened  the  switch,  and  again  applied  the  current,  so  that  the 
speed  of  the  car  was  suddenly  accelerated.  In  the  meantime, 
the  conductor,  evidently  under  the  impression  that  the  car  had 
stopped  at  a  railway  crossing  one  block  distant,  said  to  the 
plaintiff:  "He  [meaning  the  motorman]  is  waiting  for  you  to 
flag  the  crossing."    The  following  is  quoted  from  the  plaintiff's 

•See  foot-note  of  Smith  v.  Western,  etc.,  R.  Co.  (Ga.),  3S  R.  R.  R. 
130,  iie  Am.  &  Eng.  R,  Cas.,  N,  S.,  230. 
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testimony:  "And  so  I  got  up  and  threw  the  paper  down  and 
went  to  the  rear  end  of  the  car,  and  just  as  I  went  to  step  off  of 
the  car  the  car  started  with  a  sudden  jerk,  and  instead  of  being 
plumb  still — I  thought  it  was  still,  but  evidently  the  motorman 
had  opened  the  switch  and  the  car  was  slowly  moving,  and  there 
was  another  car  coming  on  the  south  track  at  that  time,  coming 
right  by  and  ringing  the  bell,  and  by  the  noise  of  this  car- 1  could 
not  recognize  the  fact  that  this  car  was  moving  at  all.  I 
thought  it  was  absolutely  still,  but  it  was  not  as  I  learned  later. 
When  I  went  to  step  to  the  street,  the  motorman  turned  the  cur- 
rent on  heavier,  and  the  car  starte<i  with  a  sudden  jerk  that 
throwed  me  in  the  street."  The  plaintiff  further  testified  in 
substance  that  the  conductor  theretofore  told  him  the  cars  were 
always  flagged  over  the  railway  crossings — that  is,  that  the  mo- 
torman would  stop  the  car  when  close  to  the  crossing — and  it 
was  the  conductor's  duty  to  alight,  walk  ahead  until  he  had  a 
^lear  view  of  the  railway  track,  and,  if  there  were  no  approach- 
ing trains,  to  signal  the  motorman  to  proceed.  He  also  testified 
that  the  conductor  "told  me  to  never  alight  from  the  car  or  board 
the  car  when  it  was  in  motion  until  I  learned  the  business,  that 
I  would  get  hurt  if  I  did.  He  said  there  was  danger  in  doing 
that,  and  always  alight  from  the  rear  and  get  on  the  rear  of  the 
car  when  1  went  to  get  on  the  car." 

The  defendant's  negligence  pleaded  in  the  plaintiff's  petition 
in  the  law  action  is  that  the  conductor  told  the  plaintiff  they  were 
at  the  crossing,  for  him  to  get  off  the  car  and  flag  it,  and  that, 
while  he  was  obeying  that  order,  "the  defendant  negligently  and 
carelessly  through  its  employees  started  said  car  with  a  quick 
jerk  and  rapid  speed,  throwing  said  plaintiff,  through  said  neg- 
ligence and  carelessness,  violentlv  to  the  ground."  The  court  in- 
structed the  jury  that  the  plaintiff  and  the  motorman  were  fel- 
low servants,  and  no  verdict  should  be  returned  for  the  motor- 
man's  negligence,  but  that,  if  the  conductor  negligently  directed 
the  plaintiff  to  alight  from  the  car  and  he  was  injured  while 
obeying  the  order,  they  should  find  in  his  favor  unless  they  found 
from  the  evidence  that  he  was  guiltv  of  negligence  whicti  proxi- 
mately contributed  to  the  injury.  The  court  also  told  the  jiir>' 
that  the  plaintiff  would  be  guilty  of  such  negligence  if  he  alighted 
from  the  car  while  it  was  in  motion. 

There  is  a  difference  of  opinion  between  counsel  as  to  whether 
the  plaintiff  was  in  the  defendant's  employ,  or  whether  he  was  a 
mere  licensee  or  invitee.  Upon  this  subject  interesting  briefs 
have  been  submitted.  We  conclude  that  the  district  court  wa^ 
right  in  instructing  the  jury  that  the  plaintiff  was  the  defendant's 
servant  within  the  meaning  of  the  law  of  master  and  sen'ant. 
The  plaintiff  was  under  the  defendant's  control  preparing  him- 
self for  its  service  and  actually  performing  parts  of  that  sen- 
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ice  as  he  acquired  knowledge  of  its  details.  The  fact  that  he  did 
not  receive  wages  during  his  apprenticeship  does  not  destroy  the 
relation.  The  opportunity  given  him  to  acquire  the  knowledge 
and  skill  to  qualify  him  for  the  position  he  desired  was  the  com- 
pensation he  received  for  the  services  performed.  Barstow  v. 
Old  Colony  R.  Co.,  143  Mass.  535.  10  N.  E.  255 ;  Ladd  v.  Brock- 
ton Street  R.  Co.,  180  Mass.  454,  62  N.  E.  730;  Weisser  v. 
Southern  P.  R.  Co.,  148  Cal.  426.  83  Pac.  439;  Millsaps  i'.  Louis- 
ville. X.  O.  &  E.  R.  R.  Co.,  69  Mass.  423,  12  South.  696. 

[1]  We  do  not  understand  that  counsel  for  plaintiff  complain 
of  the  court's  instruction  that  the  motorman  and  the  plaintiff 
were  fellow  servants  if  it  be  conceded  that  the  relation  of  master 
and  servant  existed  between  the  plaintiff  and  the  defendant. 
-Veither  servant  had  any  control  over  the  other.  Both,  under 
the  control  of  the  conductpr,  were  engaged  in  running  the  car, 
and  were  fellow  servants.  Chicago,  B.  &  Q.  R.  Co.  v,  Howard, 
45  Xeb.  570.  63  N.  W.  872;  Missouri  P.  R.  Co.  v.  Lyons,  54 
Xeb.  633.  75  N.  W.  31.  Whether  they  were  fellow  servants  or 
not  the  evidence  does  not  prove  that  the  motorman  did  anything 
out  of  the  ordinary  in  guiding  his  car  from  one  track  to  the  other 
or  in  accelerating  its  speed  at  the  time  and  in  the  manner  testi- 
fied to  by  the  plaintiff. 

There  then  remains  but  the  alleged  negligence  of  the  conductor 
for  consideration.  While  it  is  pleaded  in  the  petition  that 
(he  conductor  ordered  the  plaintiff  to  alight  from  the  car  and 
flag  it  over  the  crossing  and  the  plaintiff  so  testified,  yet,  when 
he  repeats  the  language  of  the  order,  it  is  not  a  command,  but  a 
simple  statement  that  the  motorman  is  waiting  for  the  plaintiff 
lo  flag  the  crossing.  Construing  the  statement  in  the  light  of  the 
instruction  previously  given,  that  it  was  the  conductor's  duty  to 
alight  and  flag  the  car  over  the  crossing,  it  may  in  reason  be  said 
that  the  conductor  su^ested  that  the  plaintiff  should  alight.  The 
conductor  had  also  instructed  the  plaintiff  not  to  board,  or  alight 
from,  the  car  while  it  was  in  motion.  In  the  absence  of  anything 
peremptory  in  the  direction  to  flag  the  car,  the  statement  should 
not  be  construed  as  an  order  to  get  off  the  car  before  it  stopped. 
The  plaintiff  admits  that  the  car  was  slowly  moving  when  he 
started  to  step  therefrom.  If  the  plaintiff  had  grasped  the  hand- 
hold, he  would  not  have  been  precipitated  into  the  street,  or,  if 
he  had  followed  the  instruction  to  wait  until  the  car  stopped,  he 
would  not  have  been  injured.  The  plaintiff  had  been  instructed 
and  warned  about  the  danger  incident  to  getting  on  or  off  of  a 
moving  car  and  knew  there  was  a  risk  connected  with  such  con- 
duct. We  do  not  believe  that  a  dispassionate  consideration  of 
the  evidence  bv  a  jury  properly  instnicted  concerning  the  prin- 
ciples of  law  that  should  control  the  case  would  result  in  a  ver- 
dict for  the  plaintiff.    In  the  light  of  the  plaintiff's  evidence,  the 
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court's  charge  is  fair,  and  in  our  judgment  should  not  be  con- 
strued as  contended  for  by  the  plaintiff's  counsel. 

Upon  the  entire  record  before  us,  we  are  constrained  to  find 
that  none  of  the  rulings  or  orders  made  in  the  action  at  law 
were  prejudicial  to  the  plaintiff,  and  that  he  has  no  cause  for  ac- 
tion against  the  defendant.  The  accident  is  to  be  regretted.  It 
resulted  in  serious  injury  to  the  plaintiff,  but  the  defendant  is  not 
by  the  law  of  the  land  made  liable  therefor. 

It  would  serve  no  good  purpose  to  reopen  the  controversy,  and 
a  court  of  equity  will  not  set  aside  a  judgment  for  the  sole  pur- 
pose of  permitting  the  defeated  litigant  to  again  press  a  demand 
which  cannot  be  sustained. 

The  judgment  of  the  district  court  therefore  is  afHrmed. 


NielsenV.  Chicago,  B.  &  Q.  R.  Co. 

(Circuit  Court  of  Appeals,    Eightli   Circuit,   May   18,  1911.) 

[187  Fed.  Rep.  393.] 

Master  and  Servant — Failure  to  Fence  —  Liabilit;  at  Common 
Iaw. — A  railroad  company  owes  no  duty  to  its  servant  under  the 
common  law  to  fence  its  railroad  to  prevent  cattle  from  straying 
upon  it. 

An  employee  has  no  cause  of  action  against  such  a  company  for 
an  injury  that  resulted  from  the  derailment  of  a  locomotive  on 
which  he  was  acting  as  fireman  by  cattle  which  had  strayed  upon 
an   unfenced   railroad. 

Statutes — Proclamatioa  for  Special  Sesaion — Fencing  Statnte  ol 
Colorado  Void  under — "Specially  Name." — A  proclamation  calling 
a  special  session  of  the  Legislature  to  enact  any  and  all  legislation 
relating  to  or  affecting  corporations  of  a  quasi  public  nature  does 
not  "specially  name"  legislation  requiring  railroad  companies  to 
fence  their  tracks,  and  chapter  1  of  the  Laws  ot  Colorado  of  190! 
(Ex.  Sess,),  known  as  the  "fencing  statute."  is  unconstitutional  and 
void  under  article  4,  §  9,  of  the  Constitution  of  Colorado. 

Courts — Construction  by  State  Court  Controlling  in  Federal 
Courts.— The  federal  courts  uniformly  follow  the  construction  of 
the  Constitution  and  statutes  of  a  state  announced  by  its  highest  judicial 
tribunal  in  all  cases  that  involve  no  question  of  general  jurispru- 
dence or  commercial  law  and  no  question  of  right  under  the  Con- 
stitution and  laws  of  the  nation. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Cilourt  of  the   United  States   for  the 
District  of  Colorado. 
Action  by  Niels  Nielsen  against  the  Chicago,   Burlington  & 
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Quincy  Railroad  Company.    Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  F.  Hynes  and  Philip  Hornbein,  for  plaintiff  in  error- 
Hinry  McAllister,  Jr.   {Joel  F.  Vaile  and  William  N.  Vaile, 
on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Van  Devanteh,  Circuit  Judges,  and 
WiLUAM  H.  MuNGEH,  District  judge. 

Sanborn,  Circuit  Judge.  The  plaintiff  brought  an  action 
^iost  the  Chicago,  Burlington  &  Quincy  Railroad  Company  for 
damages  caused,  as  he  alleged  in  his  complaint,  by  the  failure 
of  the  company  to  fence  its  railroad  in  Colorado  between  Lafay- 
ette and  Denver  through  an  agricultural  and  pastoral  country 
where  cattle  roamed.  He  averred  that  he  had  been  employed  by 
the  company  as  an  extra  fireman  for  about  a  year,  that  cattle  had 
be«i  in  the  habit  for  a  long  time  of  going  upon  the  defendant's 
railroad  to  its  knowledge  and  that  about  2  o'clock  in  the  after- 
noon of  August  30,  190/,  as  he  was  working  as  a  fireman  on  the 
locomotive  that  was  hauling  cars  over  the  railroad,  it  collided 
»'itli  a  steer,  was  thrown  off  the  track,  and  he  was  so  seriously 
injured  that  he  sustained  damages  to  the  amount  of  $40,000. 
He  set  forth  hi*  claim  for  these  damages  in  his  complaint  in 
t«'0  counts,  in  the  first  of  which  he  relied  for  a  recovery  upon 
the  common  law,  and  in  the  second  upon  section  2  of  chapter  1 
of  the  Laws  of  Colorado  of  1902,  page  23  {Rev.  Stat,  of  Colo- 
rado 1908,  §  5480),  which  required  the  railroad  company  to 
fence  its  right  of  way  except  at  crossings  and  within  the  limits 
of  incorporated  towns  and  cities.  To  this  complaint  the  court 
help*-  sustained  a  demurrer,  and  this  ruling  is  questioned  by  the 
»'rit  of  error. 

[I]  In  the  year  1888,  Judge  Brewer,  afterward  Mr.  Justice 
Brewer  of  the  Supreme  Court,  then  the  Circuit  Judge  of  this 
circuit  decided  that  a  railroad  company  was  not  liable  under  the 
CMnmon  law  for  injuries  sustained  by  a  servant  from  a  derail- 
ment of  a  locomotive  by  cattle  that  had  strayed  upon  the  track 
htcause  it  had  not  been  fenced  against  them.  Cowan  v.  Union 
Pacific  R.  R,  Co.  (C.  C.)  35  Fed.  43.  That  has  been  the  law 
in  the  federal  courts  of  this  circuit  ever  since  that  day.  Nor  is 
It  an  unreasonable  rule,  for  a  railroad  company  is  required  to 
exercise  ordinary  care  only  to  keep  its  railroad  reasonably  safe 
for  the  operation  of  its  trains  by  its  servants.  The  legal  pre- 
sumption is  that  it  uses  that  care,  and  the  fact  that  it  does  not 
fffice  its  railroad  through  pastures  and  fields  used  for  grazing 
3nd  agriculture  fails  to  overcome  this  presumption.  Moreover, 
the  risk  from  cattle  on  a  track  that  an  employee  knows  is  not 
fenced  becomes  under  the  common  law  one  of  the  ordinary  risks 
of  operating  such  a  railroad,  which  he  assumes,  and  an  employee 
«  R  R  R— 30 
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who  lias  been  firing  or  driving  a  locomolive  over  a  railroad  at 
different  times  during  several  months  knows  as  well  as  the  com- 
pany that  the  road  is  not  fenced.  There  was  no  error  in  the 
ruling  of  the  court  sustaining  the  demurrer  to  the  first  cause  of 
action.  Wharton  on  Negligence  (2d  Ed.)  §  886;  Gill  f.  Louis- 
ville &  X,  R.  Co..  160  Fed.  260,  Id,,  91  C.  C.  A.  613,  165  Fed. 
438;  Xewsom's  Adm'r  v.  Norfolk  &  W.  R.  Co.  (C.  C.)  81  Fed. 
133,  135;  Fatten  v.  Central  Iowa  Ry.  Co.,  73  Iowa,  306,  35  N. 
W.  149. 

In  support  of  the  opposite  view,  Haves  v.  Michigan  Central 
R.  R.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410;  I>on- 
negan  v.  Erhardt,  1 19  N.  Y.  468,  23  X.  E.  1051,  7  L.  R.  A.  527 ; 
Atchison,  Topeka  &  S.  F.  R.  R  Co.  v.  Reesman,  9  C.  C.  \.  20, 
25,  26,  60  Fed.  370,  375,  376,  23  L.  R.  A.  768;  Dickson  v. 
Omaha  &  St.  L.  Rv.  Co.,  124  Mo.  147,  27  S.  W.  476,  25  L.  R. 
A.  320,  46  Am.  St.  Rep.  429;  International  &  G.  N.  Ry.  Co.  v. 
Thompson,  34  Tex.  Civ.  App.  67,  77  S.  W.  439;  Fordvce  v. 
Jackson,  56  Ark.  594,  598,  20  S.  W.  528.  597,  and  Lackawanna 
&  Rloomsburg  R.  R.  Co.  v.  Chenewith,  52  Fa.  382,  387,  91  Am. 
Dec.  168 — cited  by  counsel  for  the  plaintiff,  have  been  examined. 
But  there  was  a  fencing  ordinance  or  a  fencing  statute  to  sus- 
tain the  plaintiff  in  each  of  the  first  four  cases,  and  the  plain- 
tiff was  a  passenger  or  waS  treated  as  such  in*  each  of  the  last 
three  cases,  and  a  railroad  company  is  liable  to  a  passenger 
for  failure  to  exercise  the  highest  degree  of  care,  while  to  a  serv- 
ant it  is  liable  for  the  failure  to  exercise  ordinary  care  only. 
These  cases  are  not  persuasive  that  the  court  below  erred  when  it 
followed  the  settled  law  of  this  circuit. 

[2]  The  second  cause  of  action  is  based  on  section  2  of  chap- 
ter 1  of  the  Laws  of  Colorado  for  1902  (Revised  Statutes  190?, 
§  5480).  That  section  is  a  part  of  an  act  in  relation  to  the  fenc- 
ing of  railroads  which  was  passed  at  a  special  session  of  the 
Legislature  of  Colorado  and  was  approved  March  14,  1902. 
Article  4,  g  9,  of  the  Constitution  of  that  state  reads: 

"The  Governor  may,  on  extraordinary  occasions,  convene  the 
General  Assembly,  by  proclamation,  stating  therein  the  purpo^s 
for  which  it  is  to  assemble:  but  at  such  special  session  no  busi- 
ness shall  be  transacted  other  than  that  specially  named  in  the 
proclamation." 

The  act  of  1902  is  assailed  on  the  ground  that  its  subject  was 
not  "specially  named"  in  the  Govenor's  proclamation.  The  only 
paragraph  that  is  claimed  to  refer  to  its  subject-matter  reads: 

"Third.  To  enact  any  and  all  legislation  relating  to  or  in  any 
wise  affecting  corporations  both  foreign  and  domestic  of  a  quasi 
public  nature." 

[3]  The  Supreme  Court  of  Colorado  in  Denver  &  Rio  Grande 
Railroad  Co.  v.  Mo.ss,  115  Pac,  696.  has  sustained  this  conten- 
tion in  an  opinion  filed  March  6,  1911,  and  decided  that  this  act 
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was  unconstitutional  and  void.  We  are  of  the  same  opinion, 
and  if  we  were  not,  it  would  be  our  duty  to  follow  the  construc- 
tion given  to  the  Constitution  of  Colorado  and  the  effect  given 
to  this  statute  by  the  highest  judicial  tribunal  of  that  state.  The 
federal  courts  uniformly  follow  the  construction  of  the  Consti- 
tution and  statutes  of  a  state  announced  by  its  highest  judicial 
tribunal  in  all  cases  that  involve  no  question  of  general  or  com- 
mercial law  and  no  question  of  right  under  the  Constitution  and 
laws  of  the  nation.  Madden  v.  Lancaster  County,  12  C.  C.  A. 
566,  570,  65  Fed.  188,  192;  Clapp  v.  Otoe  County,  45  C.  C.  A. 
579.  582,  ICH  Fed.  473,  476;  City  of  Beatrice  v.  Edminson,  117 
Fed.  427,  430,  54  C.  C.  A.  601,  604.  The  complaint  in  this  case 
states  no  cause  of  action  under  the  common  law,  and  there  was 
no  valid  statute  of  Colorado  creating  any  cause  of  action  against 
a  railroad  company  for  injury  to  one  of  its  servants  from  a  fail- 
ure to  fence  its  railroad. 

The  judgment  below  must  accordingly  be  affirmed,  and  it  is  so 
ordered. 

Note. — The  following  is  the  opinion  of  Lewis,  District  Judge, 
on  sustaining  demurrer  to  complaint : 

Lewis,  District  Judge.  The  complaint  contains  two  counts. 
The  first  count  charges  that  the  plaintiff  was  in  the  employ  of 
the  defendant  as  a  locomotive  fireman  for  about  a  year  preceding 
August  30th,  1907,  that  on  that  day  he  was  aboard  a  freight  en- 
pne  which  ran  from  Denver  to  Lafayette  and  that  on  the  return 
trip  said  engine  was  derailed  about  two  p.  m.  on  account  of  a 
collision  with  a  steer  which  had  come  upon  the  track  of  the  de- 
fendant by  reason  of  its  negligent  failure  to  erect  and  maintain 
suitable  fences  along  the  sides  of  its  road,  and  thereby  he  re- 
ceived severe  and  permanent  injuries,  to  his  great  damage.  This 
count,  as  claimed  by  plaintiff,  states  a  common-law  action. 

The  second  count  pleads  the  same  facts  as,are  set  forth  in  the 
first  count,  adding  thereto  appropriate  allegations  to  bring  it 
within  an  act  of  the  Colorado  Legislature  passed  in  1902  (Ses- 
sion Laws  1902,  p.  23),  commonly  known  as  the  Stock  Killing 
Staiute. 

The  defendant  challenges  both  counts  by  demurrer. 

1.  As  to  the  first  count — its  insufficiency  to  state  a  cause  of 
action  at  common  law  appears  to  be  clearly  sustained  by  the  fol- 
lowing authorities:  Cowan  v.  U.  P.  Ry.  Co.  fC.  C.)  35  Fed. 
43;\ewsom  v.  X.  &  W.  R.  Co.  (C.  C.)  81  Fed.  133.  13.S ;  Gill 
V.  L  &  N.  R.  Co.  fC.  C)  160  Fed.  260,  affirmed  bv  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  in  lf>S  Fed.  438.  91  C. 
C..\.  613;  Patton  v.  Railway  Co.,  73  Iowa,  306.  35  N.  W.  149. 

2.  As  to  the  second  count — the  Colorado  act  of  1902  consists 
of  eighteen  sections  and  is  quite  lengthy.  It  is  sufficient  to  say 
that  the  second  section  requires  railway  companies  to  fence  their 
roads,  and  alt  remaining  sections  set  forth  with  much  particu- 
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larity  what  shall  be  done  in  the  event  cattle  are  damaged  or 
killed  on  account  of  a  failure  to  fence.  Among  other  provisions 
it  contains  a  schedule  fixing  the  prices  that  shall  be  paid  by  the 
railway  company  for  various  grades  of  cattle  and  sheep  that  may 
be  killed.  The  act  repealed  a  prior  act  of  a  similar  character 
which  had  been  amended  at  several  sessions. 

This  prior  act,  with  its  various  amendments,  had  been  con- 
strued by  the  Supreme  Court  and  the  Court  of  Appeals  of  Col- 
orado, and  in  every  instance  had  been  declared  void  and  uncon- 
stitutional. Wadsworth  v.  U.  P.  Ry.  Co.,  18  Colo.  600,  33  Pac. 
515,  23  L.  R.  A.  812,  36  Am.  St.  Rep.  309;  Sweetland  v.  Rail- 
way Co.,  22  Colo.  220,  43  Pac.  1006;  Railway  Co.  v.  Thompson, 
12  Colo.  App.  I,  54- Pac.  402. 

There  is  this  difference,  however,  between  the  present  act  and 
the  original  act  with  its  amendments, — the  original  act,  and  tiie 
amendments  thereto,  did  not  require  the  fencing  of  railroads, 
whereas  the  second  section  of  the  act  of  1902  makes  it  the  duty 
of  companies  to  fence  their  roads.  But  it  is  not  believed  that 
this  difference  in  the  acts  is  of  any  benefit  to  plaintiff  here,  for 
the  reason  that  the  same  objectionable  provisions  in  the  original 
act,  on  which  it  was  held  by  the  Supreme  Court  in  the  Wads- 
worth  Case  to  be  void  as  a  remedial  statute,  are  found  in  the 
act  of  1902, — i.  e.,  the  amount  to  be  paid  for  certain  kinds  of 
animals  was  fixed  by  an  arbitrary  schedule  of  prices,  without  al- 
lowing proof  of  their  actual  value.  It  was  there  said,  "a  statute 
cannot  be  considered  merely  remedial  or  compensatory  which 
compels  a  party  to  pay  for  property  destroyed  without  allowing 
him  to  produce  evidence  of  its  value."  It  may  be  that  the  Col- 
orado Supreme  Court,  when  it  reaches  a  consideration  of  the  act 
of  1902,  will  sustain  it  and  hold  it  valid  as  a  penal  statute  in  be- 
half of  the  owners  of  stock  killed  in  violation  of  its  provisions; 
but  the  plaintiff  invokes  it  here  for  remedial  purposes  only.  Un- 
der the  Colorado  cases  above  noted  it  seems  clear  that  the  act  of 
1902  has  been,  in  effect,  construed  to  be  a  void  act  for  all 
remedial  purposes ;  and  by  that  construction  this  court  is  bound. 
Wade  V.  Travis,  1?4  U.  S.  499,  19  Sup.  Ct.  715,  43  L.  Ed.  1060; 
Hartford  Ins.  Co.  v.  Chicago  Railway,  175  U.  S.  91,  108,  20 
Sup.  Ct.  33.  44  L.  Ed.  84. 

It  is  insisted,  however,  in  behalf  of  plaintiff,  that  similar  stat- 
utes in  other  states  have  been  construed  as  remedial  for  the  pur- 
pose of  permitting  recovery  under  like  conditions  set  forth  in 
the  second  count,  and  the  following  cases  have  been  cited  to 
that  effect:  Railway  Co.  V.  Williams,  172  111.  379,  50  X.  E.  116, 
64  Am.  St.  Rep.  44;  Quackenbush  v.  Railroad  Co.",  62  Wis.  411, 
22  N.  W.  519;  Dickison  v.  Railway  Co.,  124  Mo.  140.  27  S.  \V. 
476,  25  L.  R.  A.  320,  46  Am.  St.  Rep.  429 ;  Fleming  v.  Railroad 
Co.,  27  Minn.  Ill,  6  N.  W.  448;  Donnegan  v.  Erhardt,  119  N. 
Y.  468,  23  N.  E.  1051,  7  L.  R.  A.  527;  Blair  v.  Railway  Co.,  20 
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Wis.  254;  and  especially  Railway  Co.  v.  Reesmati,  60  Fed.  370, 
yC.C.  A.  20,  23L.  R.  A.  768. 

Without  here  noting  the  wide  difference  between  the  Colo- 
rado act  and  the  several  acts  under  consideration  in  those  cases, 
it  is  sufficient  to  say  that  the  several  state  statutes  considered  in 
ihose  cases  were,  in  each  instance,  construed  by  the  highest 
courts  of  each  state  to  be  remedial,  and  Justice  Brewer  expressly 
noted  in  the  Reesman  Case  that  the  \Iissour!  statute  has  been 
50  construed  by  the  Supreme  Court  of  that  state.  It  is  a  famil- 
iar principle  that  if  a  statute  identical  in  terms  as  construed 
differently  in  different  states,  it  will  be  accepted  by  the  federal 
courts  as  a  different  law  in  one  state  from  what  it  is  in  the  other, 
Christvi'.  Pridgeon,  4  Wall.  196,  203,  18  L.  Ed.  322;  Shelby  v. 
Guv,  il  Wheat.  361,  6  L.  Ed.  495,  26  L.  Ed.  1090;  Louisiana  v. 
Pilsbiin,-,  105  U.  S.  278,  294. 

The  act  of  1902  was  passed  at  a  special  session  called  by  the 
Governor,  and  the  contention  is  made  that  the  act  is  not  within 
the  terms  of  the  proclamation  of  convention,  as  required  by  the 
Colorado  Constitution,  and  is  therefore  void.  In  view  of  what 
ha^  already  been  said  it  is  not  necessary  to  determine  that  ques- 
tion, nor  the  question  as  to  whether  or  not  the  complaint  on  its 
face,  in  each  count,  clearly  shows  that  the  injury  complained  of 
lias  the  result  of  an  assumed  risk. 

The  demurrer  to  each  count  must  be  sustained. 

It  is  so  ordered. 


D'Almeida  v.  Boston  &  M.  R.  R, 

Same  v.  Boott  Mills. 

(Snpreine  Judicial  Court  of  Massachusetts,  Middlesex,  May  19,  191L) 

[95  N.  E.  Rep.  398.] 

Ifuter  and  Servant — Injuries  to  Servant — Liability  of  Master — 
DriectiTe  AppUanceSi — An  employer,  having  the  sole  control  of  the 
anloadiag  on  its  own  tracks  of  coal  cars  consigned  to  it  and  left 
°°  a  side  track  by  the  railroad  company,  uses  the  cars  in  its  busi- 
^»i,  and  they  are  a  part  of  its  works;  and  where  it  provides  an  un- 
iuitablc  car,  or  a  car  the  defects  of  which  would  have  been  dis- 
covtriblt  by  reasonable  diligence,  its  duty  to  an  employee,  killed 
I"  consequence  of  a  defective  car,  has  not  been  discharged  at  corn- 
won  Uw,  or  under  St.  1909,  c.  514,  §  137,  defining  the  liability  of 
employers  to  employees  for  defects  in  the  condition  of  the  ways. 
^orks,  or  machinery  used  m   the  business. 

Matter  and  Servant — Injury  to  Servant— Negligence — Qu«ttIona 
"f  Jnry. — Whether  the  foreman  of  an  employer,  supervising  the  un- 
iMding  of   coal  cars  on  the  employer's  own  track,  left  on  i 
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track  by  a  railroad  company,  was  guilty  of  actionable  negligence  in 
using  defective   cars,   and  so  liable  for  the  deatli  of  an   employee, 
held  under  the  evidence  for  the  jury. 

Master  and  Servant — Injury  to  Servant — ContributcKy  HegUsence 
— Questions  for  Jury. — ^Whether  an  employee,  killed  while  assisting 
in  unloading  coal  cars  for  his  employer,  was  guilty  of  contributory 
negligence,  held   under   the  evidence   for  the  jury. 

Death — Action — Persons  Liable — General  Tort- Feasors, — A  rail- 
road company,  delivering  to  the  mills  of  an  owner  defective  cars 
loaded  with  coal  for  unloading  by  the  owner,  may  be  liable  at  com- 
mon law  and  under  St.  1906,  c.  463,  pt.  1,  §  63,  imposing  a  penalty 
on  railroad  corporations  for  loss  of  life  through  negligence,  con- 
currently with  the  owner  for  their  joint  negligence,  causing  the 
death  of  an  employee  of  the  owner  while  unloading  cars;  and  where 
the  proximate  cause  of  the  death  was  a  defective  car,  the  railroad 
or  the  owner  or  both  could  be  sued. 

Railroads — Injuries  to  One  Unloading  Defective  Car — LiabiUty.* — 
A  railroad  company,  selecting,  loading,  and  forwarding  cars  to  a 
consigrnee,  with  knowledge  that  the  employees  of  the  consignee  will 
unload  the  same,  must  furnish  and  deliver  a  car  not  defective;  and 
whrre  it  delivered  a  car  containing  defects  not  incapable  of  dis- 
covery by  inspection  of  its  employees  charged  with  that  duty,  it 
is  liable  for  the  death  of  an  employee  of  the  consignee  caused  by 
such  defects  while  unloading,  since  in  the  exercise  of  reasonable 
care  it  must  have  anticipated  that  injurious  results  will  follow  from 
such  defects. 

Exceptions  from  Superior  Court,  Middlesex  County;  Jabez 
Fox,  Judge. 

Actions  by  Jayme  M.  D'Almeida,  administrator,  against  the 
Roston  &  Maine  Railroad  and  against  the  Boott  Mills,  in  tort, 
to  recover  for  the  death  of  the  intestate,  killed  by  the  overturn- 
ing of  a  dump  car  belonging  to  the  railroad,  but  in  use  under 
control  of  the  Boott  Mills,  There  was  a  verdict  for  plaintiff  in 
each  action,  and  defendants  bring  exceptions.    Overruled. 

F.  W.  &■  S.  E.  Qua,  for  plaintiff. 

Trull  &  Wier,  for  defendant  Boston  &  M.  R.  R.  F.  E.  Dun- 
bar, J.  J.  Rogers,  and  A.  C.  Spaidinc/,  for  defendant  Boott  Mills. 

Braley,  J.  The  plaintiff's  intestate,  white  working,  for  the 
mills  as  a  brakeman  in  the  management  of  a  dump  car  loaded 
with  coal,  suffered  injuries  by  the  sudden  and  premature  over- 
turning of  the  car  when  in  transit,  from  which  after  a  short  pe- 
riod of  conscious  suffering  he  died.  It  is  conceded  that  the  car 
was  defective  and   unsafe,  and  the   questions  are   whether  there 

•See  last  paragraph  of  foot-note  of  Risque  -v.  Chesapeake  etc.,  R- 
Co.  (Va.),  20  R.  R.  R.  306,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  306. 
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was  evidence  of  negligence  on  the  part  of  the  respective  defend- 
ants, or  of  his  due  care. 

[1]  We  first  consider  the  exceptions  of  the  mills.  The  rail- 
road owned  the  car,  which  with  other  cars  filled  with  coal  con- 
signed to  the  mills  had  been  left  on  a  side  track  near  the  premi- 
ses, and  from  there  they  were  drawn  by  horses  over  a  spur  track 
into  the  defendant's  yard,  and  unloaded  at  the  coal  pocket.  The 
work  of  moving  and  unloading  was  under  the  sole  control  of  the 
mills,  whose  employees  then  returned  the  cars  to  the  railroad. 
It  also  owned,  and  maintained  that  part  of  the  spur  track  where 
ihe  accident  happened.  The  defendant  manifestly  was  using  the 
car  for  the  purposes  of  its  own  business,  and  it  formed  part  of 
its  works  as  if  it  had  been  constructed  or  hired  for  the  purpose. 
Foster  v.  New  York,  New  Haven  &  Hartford  Railroad,  187 
Mass.  21,  72  N.  E.  331 ;  McNamara  v.  Boston  &  Maine  Railroad, 
202  Mass.  491,  89  N.  E.  131.  If  the  defendant  provided  an  un- 
equitable car,  or  a  car  the  defects  in  which  could  have  been  dis- 
covered by  reasonable  diligence,  its  duty  to  the  intestate  had  not 
been  discharged,  either  at  common  law  or  under  the  statute. 
Cormo  V.  Boston  Bridge  Works,  20S  Mass.  366,  91  N.  E,  313; 
Ruddv  V.  George  F.  Blake  Mfg.  Co.,  205  Mass.  172,  91  N.  E. 
310;'Feenev  v.  York  Mfg.  Co.,  189  Mass.  336,  75  N.  E.  733; 
St,  1909,  c. '514,  §127. 

[2]  This  question  was  properly  left  to  the  jury  under  suitable 
instructions.  The  work  was  performed  under  the  supervision  of 
the  foreman  of  the  mills,  who  the  jury  couid  find  had  been  in- 
trusted with  superintendence.  Murphv  i:  New  York,  New 
Haven  &  Hartford  Railroad,  187  Mass!  18,  72  N.  E.  330.  It 
was  shown  that  three  of  the  four  cast  iron  hangers  on  the  car, 
to  which  the  links  were  attached,  were  so  cracked  "as  to  be  in 
two  parts."  The  links  engaged  the  dogs,  and  if  the  dogs  did  not 
hold  securely,  the  car  which  was  of  the  "rocker  type"  might  tip 
and  overturn.  It  also  was  in  evidence,  that  the  wooden  floor 
beam  holding  the  hanger  which  gave  way  appeared  to  be  cracked, 
old  and  rotten,  and  so  discolored  as  to  indicate  that  the  split  had 
existed  for  some  time.  The  defendant's  foreman,  called  by  the 
plaintiff,  testified,  that  as  the  cars  had  to  turn  a  sharp  curve  be- 
fore reaching  the  coal  pocket,  they  were  given  a  momentum 
after  leaving  the  side  track,  and  before  arriving  at  the  spur  track 
where  the  horses  were  detached,  which  would  cause  them  "to 
strike  the  curve  *  *  *  at  a  speed  of  seven  or  eight  miles  an 
hour."  He  further  said,  that  the  cars  could  not  safely  be 
switched,  and  passed  over  the  curve,  unless  in  charge  of  an  em- 
ployee whose  control  of  the  brake  would  prevent  the  car  from 
ninning  into  the  bumper,  or  leaving  the  track  as  it  approached 
the  pocket.  The  strain  from  the  lateral  motion  in  rounding  the 
curve,  and  the  speed  required,  were  circumstances  known  and 
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appreciated  by  the  foreman,  who  was  present  directing  the  work. 
Before  the  horses  were  attached,  and  the  car  started,  he  ob- 
served that  the  links  at  each  end  engaged  the  dogs,  but  made  no 
further  effort  to  ascertain  its  general  condition.  It  does  not  seem 
to  have  been  questioned,  at  the  trial,  that  a  further  examination 
would  have  been  ineffective  unless  the  dumping  attachments, 
which  were  underneath  the  car,  had  been  inspected.  The  \ari, 
however,  could  have  found  thai  the  defects  were  not  concealed, 
and  would  have  been  discovered  if  a  thorough  examination  had 
been  made,  and  that  in  failing  to  take  this  reasonable  precaution 
before  placing  the  intestate  in  a  position,  where  if  the  car,  and 
particularly  the  dumping  apparatus,  was  not  sound  he  would  be 
exposed  to  great  bodily  peril,  the  foreman  was  negligent.  Coffee 
V.  New  York,  New  Haven  &  Hartford  Railroad,  155  Mass.  21. 
25,  28  N.  E.  1128;  Feeney  v.  York  Mfg.  Co.,  189  Mass.  336,  75 
N.  E.  733. 

(3]  The  question  of  the  plaintiff's  due  care  was  rightly  left  to 
the  jury,  and  the  defendant's  sixth  and  seventh  requests  having 
been  waived,  the  first,  second,  third  and  fourth  were  inappro- 
priate for  the  reasons  stated.  Gaynor  v.  Old  Colony  &  Newport 
Railroad,  100  Mass.  208,  211,  212,  97  Am.  Dec.  96;  Prince  v. 
Lowell  Electric  Light  Corporation,  201  Mass.  276,  87  N.  E.  55a 

(4]  The  exceptions  of  the  railroad  relate  to  the  rulings  and 
instructions  permitting  the  jury  to  find  that  it  could  be  held  lia- 
ble at  common  law,  and  under  St.  1906,  c.  463,  pt.  1,  §  63,  with 
the  mills  for  concurrent  negligence,  or  anoint  tort.  It  is  partici- 
pation in  the  wrong  which  establishes  liability,  and  not  the 
amount  of  damages  which  may  be  recovered  either  at  common 
law,  or  under  our  statutes  authorizing  an  action  for  death  caused 
by  the  wrongful  act  of  the  defendant.  Oulighan  v.  Butler,  W^ 
Mass.  287,  293,  295,  75  N.  E.  726;  Flynn  v.  Butler,  189  Mass. 
i77,  387,  388,  75  N.  E.  730.  The  proximate  cause  of  the  ac- 
cident having  been  the  defective  car,  the  plaintiff  was  entitled  to 
maintain  her  action  against  each  or  all  who  contributed  to  the 
injury  and  death  of  her  intestate,  although  she  could  have  bat 
one  satisfaction  in  damages.  Koplan  v.  Boston  Gaslight  Co., 
177  Mass.  15,  58  N.  E.  183;  Turner  v.  Page,  186  Mass.  600,  72 
N.  E.  329;  Doe  v.  Boston  &  Worcester  Street  Railway,  195 
Mass.  168,  80  N.  E.  814;  Feneff  v.  Boston  &  Maine  Railroad, 
196  Mass.  575,  581,  82  N.  E.  705;  Lockwood  v.  Boston  Elevated 
Railway,  200  Mass.  538,  86  N.  E.  934,  22  L.  R.  A.  (N.  S.)  4«8. 

[5]  It  is  urged  that  the  mills  having  used  the  car  in  its  busi- 
ness, and  as  a  part  of  its  works,  the  control  was  changed,  and  the 
liability  of  the  railroad  for  defects  therefore  had  ended.  Gynn  v. 
Central  Railroad,  175  Mass.  510,  56  K.  E.  698,  78  Am.  St,  Rep. 
507;  McNamara  v.  Central  Vermont  Railroad,  202  Mass.  491, 
499,  89  N.  E.  131.     But  the  defendant  owned  the  car,  and  did 
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noi  receive  it  from  a  connecting  road  to  be  forwarded.  The 
transit  apparently  began  and  ended  on  its  own  lines.  Upon 
abundant  evidence  tbe  jury  could  find  that  the  arrangement  for 
Iransportation  contemplated  that  the  cars  were  to  pass  from  the 
defendant's  track  to  the  private  track  in  the  millyard  for  the 
purpose  of  unloading,  and  that  the  defendant  authorized  the  in- 
leslaie's  employer  to  use  the  car  in  question  as  a  means  of  con- 
veyance. The  railroad  concedes  that  the  jury  would  have  been 
warranted  in  finding  that  the  defects  were  not  incapable  of  dis- 
covery-, if  the  inspection  by  its  employees  charged  with  the  duty 
had  been  thoroughly  made.  But  with  full  opportunity  to  ascer- 
tain its  condition,  the  defendant  selected,  loaded  and  forwarded 
a  car  which  it  knew  would  be  received  by  the  mills,  and  operated 
by  its  employees  selected  to  unload  it.  It  accordingly  was  bound 
lo  furnish  and  deliver  a  car  which  was  not  defective.  Ladd  v. 
New  York,  New  Haven  &  Hartford  Railroad,  193  Mass.  359,  79 
N  E.  742,  9  1,.  R.  A.  (N.  S.)  874;  McNarmara  v.  Boston  & 
Maine  Railroad,  202  Mass.  491,  494,  89  N.  E.  131.  It  was  a 
question  of  fac.t  whether,  having  authorized  the  use  of  a  dan- 
gerous instrumentality,  the  defendant  ought  in  the  exercise  of 
reasonable  care  to  have  anticipated  the  injurious  results  which 
might  follow,  and  to  have  guarded  against  them.  Boston 
WWn  Hose  &  Rubber  Co.  v.  Kendall,  178  Mass.  232,  59  N.  E. 
657,  51  L.  R.  A.  781,  86  Am.  St.  Rep.  478;  Hale  v.  New  York, 
New  Haven  &  Hartford  Railroad,  190  Mass.  84,  76  N.  E.  656; 
Conroy  v.  Smith  Iron  Co.,  194  Mass.  468,  80  N.  E.  488;  Lebour- 
dias  V.  Vitrified  Wheel  Co.,  194  Mass.  341,  344, 80  N.  E.  482.  The 
jurj-  to  whom  this  question  was  submitted  under  correct  in- 
stnictions  have  decided  adversely  to  the  defendant,  and  as  mat- 
ter of  law  we  cannot  say  that  they  were  wrong.  In  each  case  the 
«eeptions  must  be  overruled. 
So  ordered. 
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Martin  v.  North  Jersey  St.  Ry.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  19,  1911) 

[80  Atl.    Rep.  477.] 

Trial— Directing  Verdict — Constmction  of  Evidence. — In  deter- 
mining wheiher  verdict  should  be  directed  for  defendant,  the  evi- 
dence must  be  construed  most  favorably  to  plaintiff. 

Huter  and  Servant  —  Contributory  Negligence — Preatunptioii. — 
The  presumption  against  contributory  negligence  precludes  infer- 
ence on  demurrer  to  plaintiff's  evidence  in  an  action  for  death  of 
a  street  railway  employee  caused  by  a  live  electric  wire  that  he  de- 
liberately walked  upon  a  wire  that   he  saw  to  be  incandescent. 

Master  and  Servant — Death  by  Electric  Shock — Contributory  Neg- 
ligence— Jmy  Question. — In  an  action  for  death  of  a  street  railway 
employee  caused  by  coming  in  contact  with  a  live  wire,  questions 
of  the  obviousness  of  the  danger  and  of  his  contributory  negligence 
held,  under  the  evidence,  for  the  jury. 

Master  and  Servant— Death  of  Ett^loyee — Voluntary  Acts.— A 
street  railroad  company  cannot  avoid  liability  for  death  of  a  con- 
ductor caused  at  night  by  coming  in  contact  with  a  broken  trolley 
wire  lying  on  the  ground,  on  the  theory  that  he  was  a  mere  volun- 
teer in  leaving  his  car  to  investigate  the  break. 

Master  and  Servant— Death  of  Employee  by  Electric  Shock— Neg- 
ligence— jury  Question. — In  an  action  for  death  of  a  street  car  con- 
ductor killed  by  electric  shock  while  investigating  break  in  a  trol- 
ley wire,  whether  the  company  was  negligent  held,  under  the  evi- 
dence,  a  jury   question. 

Error  to  Supreme  Court. 

Action  by  Margaret  Martin,  administratrix,  against  the  North 
Jersey  Street  Railway  Company.  Judgment  for  defendant  and 
plaintiff  brings  error.    Reversed,  and  new  trial  awarded, 

Samuel  Kalisch,  for  plaintiff  in  error. 

Lefferts  S.  Hoffman  and  Leonard  J.  Tynan,  for  defendant  in 
error. 

Vroom,  J.  This  is  an  action  that  was  brou^t  to  recover  dam- 
ages arising  from  the  death  of  John  W.  Martin,  alleged  to  have 
been  cau.sed  by  the  negligence  of  the  defendant. 

Martin  was  in  the  employ  of  the  defendant  as  a  conductor  of 
a  trolley  car  running  between  Lyons  Farms  and  El  Mora,  in  the 
city  of  Elizabeth,  on  which  route  three  cars  operate.  On  the  even- 
ing of  September  17,  1903,  Martin's  car  had  left  Lyons  Farms, 
and  was  proceeding  south  on  Broad  street,  Elizabeth,  on  its  way 
to  El  Mora.  It  was  a  dark  evening,  and  there  had  been  on  that 
day  a  severe  storm,  with  high  winds.    The  violence  of  the  storm 
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had  subsided  at  the  time  of  the  accident  by  which  Martin  came 
to  his  death.  '  Of  the  fata!  occurrence  itself  there  was  no  wit- 
ness. The  nearest  approach  to  direct  testimony  was  that  of  a 
^Irs.  Hutchinson,  an  acquaintance  of  Martin,  whose  house  stood 
some  20  feet  back  from  the  street  and  just  opposite  the  place 
where  Martin's  death  occurred.  Mrs,  Hutchinson's  testimony 
was  that  while  in  the  back  part  of  her  home,  at  about  7  o'clock 
in  the  evening,  her  attention  was  arrested  by  a  flash  of  light  in 
the  street,  aiwi  that  upon  going  to  the  front  of  the  house  she 
!aw  that  a  south-bound  trolley  had  just  passed.  This  car  went 
on  towards  Elizabeth.  Witness  then  observed  a  wire,  partly  in 
the  air,  and  "quite  a  few  feet  of  it  on  the  ground,"  where  it  was, 
as  she  expressed  it,  "alight."  While  she  thus  stood,  a  car  com- 
ing from  Elizabeth  passed  her  house  on  the  north-bound  track, 
and  upon  its  return  towards  Elizabeth  she  tried  to  stop  it,  at 
first  by  whistling,  and  afterwards  by  calling  out.  She  was  not 
■  successful  in  stopping  the  car,  which  in  passing  the  place  where 
the  wires  were  down  emitted  a  great  light  and  afterwards  stopped, 
and  some  one  got  off  and  started  to  walk  back.  To  this  person, 
who  was  Martin,  Mrs.  Hutchinson  called  out,  "For  God's  sake 
don't  come  any  closer,  for  the  wires  is  down,"  to  which  Martin 
rqjlied,  "I  know  where  it  is,  Mrs.  Hutchinson,  I  see  it."  The 
witness  went  into  the  house  to  fetch  a  lantern,  and,  upon  re- 
turning with  it,  saw  the  body  of  Martin  lying  in  the  middle  of 
the  street,  "almost  in  a  hne  with  the  trolley  poles."  He  was  al- 
ready dead.  In  addition  to  the  warning  given  to  Martin  by  Mrs. 
Hutchinson,  there  was  also  testimony  that  the  motorman.  who 
had  been  himself  severely  shocked,  advised  Martin  against  go- 
ing back  on  foot,  suggesting  that  it  would  he  safer  to  nm  the 
car  back. 

There  was  further  direct  testimony  as  to  the  wire  that  was 
on  the  ground  emitting  sparks,  and  there  was  also  testimony  of 
another  wire  or  the  other  end  of  the  same  wire  that  hung  over 
the  south-bound  track  and  reached  to  within  four  or  five  feet 
of  ihe  ground.  There  was  considerable  testimony. as  to  the  num- 
ber of  wires  maintained  at  that  point  by  the  defendant  and  others 
and  as  to  their  nature  and  location. 

Upon  this  testimony,  amplified  only  as  to  details,  the  trial 
court,  at  the  conclusion  of  the  whole  case  directed  a  verdict 
against  the  plaintif?  without  regard  to  the  question  of  the  de- 
fendant's negligence,  solely  upon  the  ground  that  the  deceased 
was  guilty  of  contributory  negligence,  and  had  voluntarily  as- 
sumed the  danger  of  an  obvious  risk  that  was  not  within  his 
employment  as  a  servant  of  the  trolley  company. 

(1]  If  this  ruling  is  to  be  justified,  it  must  be  upon  the  as- 
sumption that  the  only  inference  of  which  the  testimony  is  sus- 
ceptible was  that  Martin  was  killed  by  his  voluntarily  or  incau- 
tiously coming  in  contact  with  the  wire  that  Mrs.  Hutchinson 
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saw  emitting  sparks,  and  of  which  she  warned  him,  and  which 
he  said  he  saw.  The  inference,  however,  that  was  most  favora- 
ble to  the  plaintiff,  and  which  both  the  trial  court  and  this  court 
must  assume,  is  that  Martin's  death  was  caused  by  his  coming 
in  contact  with  the  wire  that  was  emitting  no  sparks  and  giving 
in  the  darkness  no  indication  of  its  presence,  since  it  formed  no 
circuit  by  touching  the  ground,  which  it  lacked  four  or  five  feet 
of  reach mg. 

[2]  The  normal  presumption  against  negligence  also  forbids 
the  adoption  upon  a  demurrer  to  evidence  of  the  alternative  in- 
ference that  the  deceased  was  rashly  incautious  or  walked  de- 
liberately upon  a  wire  that  he  saw  to  be  incandescent. 

[3]  The  question  of  the  obviousness  of  the  danger  that  the 
deceased  actually  encountered,  and  the  question  of  his  contribu- 
tory negligence,  were  alike  for  the  jury,  unless  the  trial  judge 
was  right  in  his  conclusive  finding  that  the  deceased  was  at  the 
place  in  question  as  a  mere  volunteer,  and  not  as  an  emplojee 
of  the  defendant  acting,  or  reasonably  supposing  that  he  was 
acting,  within  any  duty  that  he  owed  to  his  employer.  We  think 
that  the  judicial  disposition  of  this  question  was  erroneous,  and 
thai  the  determination  of  it  was  either  not  for  the  court  at  all, 
or,  if  it  was,  that  it  was  wrongly  decided. 

[4]  In  absence  of  any  evidence  as  to  what  the  company  by  its 
rules  exacted  of  its  employees,  we  are  relegated  to  the  general 
duties  that  inhere  in  the  relation  of  master  and  servant,  one  of 
which  normally  is  that  of  conserving  the  master's  property,  at 
least  to  the  extent  of  reporting  to  him,  with  reasonable  certainty 
and  promptitude,  any  unusual  occurrence  by  which  his  property 
or  interests  are  greatly  endangered.  The  situation  with  which 
in  the  present  case  the  servant  was  suddenly  confronted  was  one 
in  which  not  only  the  property  and  equipment  of  the  master 
were  threatened  with  injury  or  destruction,  but  by  which  its 
traffic  was  in  danger  of  being  seriously  interfered  with,  and  the 
lives  of  its  passengers  greatly  imperiled.  To  report  to  the  mas- 
ter the  existence  of  such  a  condition  would  seem  to  lie  within  the 
duty  of  any  servant  who  was  in  the  least  degree  careftil  of  his 
master's  interests.  To  ascertain  to  some  extent  the  existing 
state  of  affairs,  in  order  that  such  report  might  be  reasonably 
useful  and  tend  to  the  prompt  correction  of  the  trouble,  is  so 
closely  connected  with  such  primary  duty  that  it  cannot  be 
said,  at  least  not  conclusively  and  as  a  matter  of  law,  to  be 
clearly  outside  of  the  scope  of  the  duty  owed  by  such  servant  to 
his  employer.  If,  for  instance,  in  the  present  case,  Martin,  after 
ascertaining  that  the  wires  were  down,  had  made  a  report  to  that 
effect  to  the  proper  official  of  the  company,  by  reason  of  which 
the  danger  with  which  its  property  and  traffic  was  threatened 
was  promptly  averted,  would  any  one  be  willing  to  say  that  in 
making  such  a  report  he  was  intermeddling  with  matters  that 
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did  not  at  all  concern  *him?  If  this  be  true  of  the  service  Mar- 
tin might  or  would  have  rendered  had  he  lived,  the  fact  that  he 
met  his  death  in  attempting  to  do  it  cannot  alter  the  essential 

character  of  the  service.  If,  therefore,  Martin  was  not  guilty 
of  contributory  negligence,  and  if  he  did  not  assume  or  rashly 
incur  a  risk  that  vi-as  or  that  should  have  been  obvious  to  him — 
and  these  were  jury  questions — the  verdict  should  not  have 
been  directed  upon  the  ground  that  in  any  event  he  was  acting 
as  a  mere  volunteer  in  a  matter  not  within  th?  scope  of  any  duty 
that  he  owed  to  the  defendant. 

[5]  We  conclude,  therefore,  that  the  direction  of  a  verdict 
upon  the  ground  on  which  it  was  placed  by  the  trial  court  was 
erroneous.  This  conclusion,  of  course,  does  not  prevent  the  de- 
fendant in  error  from  sustaining  such  direction  upon  some  other 
ground,  and  this  it  has  attempted  to  do  upon  the  ground  that 
there  was  no  testimony  from  which  a  jury  should  be  permitted 
to  find  that  the  death  of  the  plaintiff's  decedent'  was  due  to  the 
failure  of  the  defendant  to  exercise  reasonable  care  in  respect  to 
its  system  and  equipment.  Without  rehearsing  the  testimony 
bearing  upon  this  contention,  it  is  sufficient  to  say  that  we  think 
that  upon  the  evidence  upon  this  point  there  was  a  jury  question 
under  the  decisions  of  our  courts  in  the  cases  of  New  York  & 
Jersey  Tel.  Co.  v.  Bennett,  62  N.  J.  Law,  742,  42  Atl.  759;  Ham- 
ilton i\  Bordentown  Elec,  etc.,  Co.,  68  N.  J.  Law,  85,  52  Atl. 
290;  Bums  v.  Del.  &  Atl.  Tel.  &  Tel.  Co.,  70  N.  J.  Law,  74S,  59 
All.  220,  592,  67  L.  R.  A.  956,  and  cases  there  cited. 

The  judgment  entered  in  the  Supreme  Court  on  the  directed 
verdict  is  reversed,  and  a  venire  de  novo  awarded. 
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(Supreme  Court  of  Utah,  May  37,  1911.) 

[116  Pac.  Rep.  1119.] 

Principal  and  Agent — Unauthorized  Declaratiwi  hy  Agent — Effect 
on  Principal  * — A  declaration  made  by  an   agent  not  relating  to  any 

business  then  being  transacted  for  the  principal  and  not  within  the 
scope  of  agency,  generally,  does  not  bind  the  principal. 

Evidence  —  Admiaaions  by  Agent  —  Authority  —  Sufficiency. — Evi- 
dence held  to  show  that  a  railroad  division  superintendent's  act  in 
giving  an  employee  a  service  letter  showing  the  cause  of  his  dis- 
charge was  within  the  superintendent's  authority,  making  the  letter 
admissible  against  the  company  in  an  action  based  on  the  discharged 
employee's  negligence. 

Negligence — Comparative  Negligence — Inapplicability. t — The  doc- 
trine of  comparative  negligence  does  not  prevail  in  Utah. 

Trial — Instructions— Requests. — Requested  instructions  covered  by 
the  charge  as  given  are  properly  refused. 

Appeal  from  District  Court,  Third  District;  Geo.  G.  Arm- 
strong, Judge. 

Action  by  Lena  Myers  against  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Fennel  Cherrington  and  Dana  T.  Smith,  for  appellant. 
Booth,  Lee  &  Badger  and  Powers  &  Marioneaux,  for  re- 
spondent. 

Sthaup,  J.  This  case  was  here  on  a  former  appeal.  36  Utah, 
307,  104  Pac.  736.  There  ma)-  be  found  a  statement  of  facts 
with  respect  to  the  cause  of  the  injury  and  death  of  plaintiff's 
hu.sband,  and  of  the  alleged  negligence  of  the  defendant  and 
contributory  negligence  of  the  deceased. 

(1]  The  defendant  was  operating  two  sections  of  a  freight 
train  in  the  same  direction.  The  two  sections  were  regarded  as 
two  separate  trains.  The  deceased  was  the  conductor  of  tlie 
first  section,  which  was  the  advance  section.  The  second  or 
rear  section  ran  into  the  first  causing  a  rear  end  collision  and 

•For  (he  authorities  in  this  series  on  the  question  when  the  dec- 
larations of  railroad  employees  are,  and  are  not.  res  gestae,  in  action; 
against  their  respective  companies,  see  last  foot-note  of  Louisvilk, 
etc..  R.  Co.  V.  Lee  (Ky.).  38  R.  R,  R.  565,  61  Am.  &  Eng.  R.  Cas.. 
K.  S.,  565;  last  toot-note  of  Feldman  v.  Detroit  United  Ry.  (Mich.), 
.7  R.   R.  R.  685,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  685. 

tFor  the  authorities  in  this  series  on  the  subject  of  comparative 
negligence,  see  last  foot-note  of  McLean  v.  Atlantic  C.  L.  R.  Co. 
(S.  C),  30  R.  R.  R.  76,  53  Am.  &  Eng.  R.  Cas.,   N.  S.,  76. 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S       479 
Myers  V.  San  Pedro,  L.  A.  8c  S.  L.  R.  Co 

killing  the  deceased.  The  conductor  of  the  rear  section  was  dis- 
charged by  the  defendant's  trainmaster  on  the  day  of  the  colli- 
sion, or  the  day  thereafter.  Nine  days  after  that  he  was  given 
what  is  called  a  service  letter  by  the  defendant's  division  super- 
intendent. In  that  letter  the  superintendent  stated,  among  other 
things,  that  the  conductor  of  the  rear  or  second  section  was, 
"Discharged  while  on  train  2nd  No.  81,  February  5th,  1906; 
ran  down  train  1st  \o.  81,  which  was  on  time,  causing  rear  end 
collision.  Dismissed  from  service  on  account  of  his  utter  disre- 
gard of  the  time-tables,  rules,  and  instructions."  This  letter  was 
a  r^ular  printed  form  filled  in,  a  form  which  was  furnished  the 
superintendent  by  the  defendant  for  such  purpose.  On  the 
former  hearing  the  judgment  in  favor  of  the  plaintiff  was  re- 
versed because  of  the  admission  of  this  letter  in  evidence  over 
the  defendant's  objection.  On  a  retrial  of  the  case  the  letter  was 
again  admitted  in  evidence.  A  judgment  again  was  had  against 
ihe  defendant,  from  which  it  has  prosecuted  this  appeal.  Com- 
plaint is  again  made  of  the  ruling  admitting  the  letter  in  evi- 
dence. 

The  ruling  now,  as  before,  involves  the  question  of  admis- 
sions of  an  agent  to  bind  the  principal.  On  the  former  hearing 
we  held  that  letter  improperly  admitted  upon  the  ground  that  the 
authority  of  the  superintendent  to  write  the  letter  and  to  make 
the  statements  and  declarations  contained  therein  was  not  suf- 
ficiently shown.  We  then  held  that  the  admissibility  of  such  an 
admission  rests  upon  the  principle  of  agency,  and  the  authority 
ot  the  agent  in  the  particular  instance  to  speak  for  the  principal. 
On  ihe  first  hearing  it  was  not  shown,  nor  was  it  claimed,  that 
the  superintendent  had  direct  or  actual  authority  to  write  such 
1  letter  or  to  make  such  statements  or  declarations.  The  au- 
thority was  claimed  from  the  facts  that  the  agent  who  wrote  the 
letter  was  the  division  superintendent,  and  that,  when  an  em- 
ployee left  the  service  of  the  defendant,  it  was  customary  to 
give  him  a  service  letter.  There  was  then  no  proof  to  show 
whose  duty  it  was  to  write  or  give  such  a  letter,  nor  the  scope 
01  the  authority  of  the  person  whose  duty  it  was  to  write  or  give 
it;  We  held  that  from  the  fa^t  that  the  letter  was  written  and 
signed  by  the  superintendent  it  could  not  be  presumed  that  it  was 
*ithin  the  scope  of  his  authority  to  write  such  a  letter  as  was 
written  bv  him,  or  to  make  such  .statements  and  declarations  as 
>vere  made  by  him;  that  in  the  absence  of  direct  or  special  au- 
thority, to  render  the  statements  or  declarations  of  an  agent  ad-  . 
niiss.ib!e  as  an  admission  binding  upon  the  principal,  it  was  es- 
sential to  show  that  the  declarations  or  statements  were  made 
within  the  scope  of  the  agency  and  during  the  transaction  of  ■ 
uiisiness  bi."  the  agent  for  the  principal,  and  were  cotemporane- 
ous  with  the  acts  which  they  illustrated  ;  and,  if  the  transactions 
Of  acts  which  they  characterized  or  illustrated  were  themselves 
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immaterial  and  inadmissible,  the  declarations  and  statements  of 
the  agent  were  likewise  inadmissible. 

It  is  now  claimed  by  the  respondent,  and  denied  by  the  appel- 
lant, that  on  the  retrial  of  the  case,  direct  and  express  authority 
of  the  superintendent  to  write  the  letter,  and  to  make  such  state- 
ments and  declarations  as  are  contained  in  the  letter,  was  shown. 
The  appellant  further  contends  that  though  the  superintendent 
had  actual  and  properly  delegated  authority  to  issue  service 
letters,  still  the  fact  of  issuing  such  letters  and  of-giving  one  to 
the  discharged  conductor  being  itself  irrelevant  to  the  issue  and 
inadmissible,  the  declarations  and  statements  made  by  the  su- 
perintendent in  connection  therewith  must  likewise  be  held  to  be 
inadmissible.  As  before  observed  the  question  must  be  deter- 
mined upon  the  ground  of  authority  of  the  superintendent  to 
speak  for  the  defendant,  so  that  his  statements  and  declarations 
became  the  declarations  and  statements  of  the  defendant.  When 
an  agent  declares  or  states  something,  not  in  relation  to  any 
business  then  being  transacted  for  the  principal,  and  not  cotem- 
poraneous  therewith,  and  not  within  the  scope  of  the  agency. 
It  is  generally  said  such  statements  and  declarations  are  without 
authority,  and  not  binding  upon  the  principal, 

[2]  In  such  case  the  transaction,  of  which  the  declarations 
and  statements  are  a  part,  being  itself  irrelevant  and  inadmis- 
sible, the  declarations  and  statements  of  the  agent  are  likewise 
inadmissible.  That  is  to  say,  had  the  superintendent,  not  in  re- 
lation to  any  business  transacted  for  the  defendant,  and  not 
within  the  scope  of  his  agency,  written  to  A.  stating  his  views 
as  to  the  cause  of  the  collision  and  who  was  at  fault  in  causing 
it,  the  fact  or  transaction  of  writing  to  A.  being  itself  irrelevant 
and  inadmissible,  the  declarations  and  statements  of  the  super- 
intendent in  connection  therewith  would  likewise  be  inadmissi- 
ble. Stating  it  another  way,  the  writing  of  the  letter  not  being 
in  relation  to  the  business  of  the  principal  and  not  within  the 
scope  of  the  agency,  there  would  be  a  want  of  authority  to  bind 
the  principal  by  anything  said  or  declared  by  the  agent.  Hence, 
we  would  say,  the  agent,  in  such  case,  was  not  authorized  to 
speak  for  the  principal,  and  that  his  speech  was  not  the  princi- 
pal's speech.  Rut  suppose  the  agent  was  required  or  directed 
by  his  principal  to  write  to  A.  stating  to  him  the  cause  of  the 
collision,  and  who  was  to  blame  for  it,  then  the  statements  and 
declarations  of  the  agent  made  in  relation  to  such  matter  would 
be  the  statements  and  declarations  of  the  principal.  The  former, 
upon  the  evidence,  was  the  situation  on  the  first  trial ;  the  latter, 
on  this  trial.  It  is  conceded  the  evidence,  with  respect  to  the  au- 
thority, duties,  and  powers  of  the  superintendent  on  this  trial. 
differs  from  the  evidence  on  the  first  trial.  The  superintendent 
was  a  witness  produced  by  the  plaintiff,  and  was  examined,  both 
on  direct  and  cross-examination,  at  great  length,  in  respect  of  t"S 
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duties,  powers,  and  authority  to  write  and  gave  service  letters, 
such  as  was  here  given  by  him  to  the  discharged  conductor.  He 
testified,  in  substance,  that  the  defendant,  and  its  trainmen  and 
other  employees,  had  entered  into  an  agreement  that  a  record 
should  be  Icept  by  the  defendant,  and  that  an  entry  should  be 
made  of  any  violation  of  rules  by  an  employee,  good  practice, 
n^lect  of  duty,  or  other  fault,  showing  facts,  together  with  con- 
dusion  and  action;  and  that  it  was  a  part  of  the  agreement, 
when  an  employee  was  discharged,  to  give  him  a  service  letter 
specifying  the  cause  of  discharge.  A  book  for  such  purpose  was 
kept  under  the  supervision  and  direction  of  the  superintendent. 
The  rules  of  the  defendant  required  that  the  record  of  each  em- 
pbyee  should  be  open  for  his  inspection,  and  for  the  inspection 
of  the  officers  of  the  defendant.  If  it  was  not  practicable  for 
the  employee  to  go  to  the  office,  the  rules  required  that  a  tran- 
script of  his  record  should  be  furnished  and  sent  him  on  appli- 
cation. It  was  the  duty  of  the  superintendent,  as  such,  to  fur- 
nish and  give  such  a  transcript,  and  to  furnish  a  statement  of 
the  employee's  record  when  he  was  discharged  or  voluntarily 
left  the  service  of  the  defendant.  It  was  also  his  duty  to  give 
a  service  letter  to  a  discharged  employee,  or  one  voluntarily 
leaving  the  service,  in  which  he  was  required  to  state  the  cause 
of  the  discharge  or  other  record  of  the  employee.  There  was  no 
one  else  who  gave,  or  whose  duty  it  was  to  give,  such  letters. 
The  superintendent  was  required  to  issue  and  sign  every  service 
letter  issued  on  his  division.  He  further  testified  that  by  reason 
of  the  agreement  requiring  the  defendant  to  give  service  letters 
to  dischai^ed  employees  specifying  the  cause  of  the  discharge, 
the  defendant  designated  or  required  the  superintendent  to  give 
them,  and  to  state  the  cause  of  the  discharge  as  appearing  on  the 
books  and  records  of  the  defendant.  The  defendant  had  regular 
printed  blanks  of  service  letters  on  which  were  printed  the 
words  "specify  conduct  and  cause  of  leaving  service."  This  the 
superintendent  in  giving  service  letters  was  required  to  fill  out, 
'Stating  the  cause  of  dischai^e  or  cause  of  leaving  the  service.  A 
hook,  covering  a  period  of  four  years  or  more,  and  containing 
copies  of  a  large  number  of  service  letters  issued  by  the  super- 
intendent, in  which  had  been  specified  by  him  the  cause  of  the 
discharge  of  the  employees,  or  of  their  leaving  the  service,  was 
kept  by  the  defendant  and  was  put  in  evidence. 

This  testimony  is  undisputed.  We  think  the  effect  of  it  is 
that  the  superintendent  was  designated  and  appointed  by  the  de- 
fendant to  do  just  what  was  done  by  him,  and  to  state  just  what 
was  stated  by  him — the  cause  of  the  discharge  of  the  conductor — 
and  that  the  things  done  and  said  by  him  in  that  regard  were 
within  the  scope  of  the  agency,  and  were  done  in  relation  to 
business  transacted  by  him  for  the  defendant.  Under  the  cir- 
«  R  R  R— 31 
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cumstances  now  disclosed  we  are  therefore  of  the  opinion  that 
the  declarations  and  admissions  of  the  superintendent  were,  in 
law,  the  statements  and  declarations  of  the  defendant,  and  that 
the  letter  was  properly  admitted  in  evidence.  Chemical  Co.  r*. 
Knight,  106  Va.  674,  56  S.  E.  725;  McNLcholas  v.  New  England 
Tel.  &  Tel.  Co.,  196  Mass.  138,  81  N.  E.  889;  Lynchburg  Tel, 
Co.  V.  Booker,  103  Va.  594,  50  S.  E.  148;  Moran  Bros.  Co.  v. 
Snoqualmie  Falls  Power  Co.,  29  Wash.  292,  69  Pac.  759;  Kirk- 
stall  Brewery  Co.  v.  Furness  Ry.  Co.,  9  L.  R.,  Q.  B.  Cases,  468. 
[3]  The  defendant  requested  an  instruction  to  the  effect  that 
the  jury  could  not  render  a  verdict  against  the  defendant  on  the 
doctrine  of  comparative  negligence.  It  complains  because  it  was 
not  given,  and  cites  many  cases  and  refers  to  many  jurisdictions 
where  the  doctrine  of  comparative  negligence  has  either  been  re- 
pudiated or  never  prevailed.  The  doctrine  does  not  and  never  did 
prevail  in  this  jurisdiction. 

[4]  The  entire  charge  of  the  court  is  hostile  to  and  inconsist- 
ent with  such  a  doctrine.  The  court  charged  the  jury  not  on  the 
theory  of  comparative  negUgence,  but  on  the  theory  that  con- 
tributory negligence  was  an  absolute  bar  to  a  recovery.  The  test 
given  by  the  court  to  the  jury  was,  not  whether  such  negligence 
was  slight  or  great,  as  compared  with  the  negligence  of  the  de- 
fendant or  another,  but  whether  such  negligence  proximately 
contributed  to  the  colhsion  and  injury,  and  whether,  without  il, 
the  collision  and  injury  would  have  occurred.  The  court,  after 
defining  negligence,  contributory  negligence,  and  ordinary-  care, 
as  is  usual  in  cases  of  negligence,  in  plain  and  positive  terms 
chained  the  jury  that  if  the  deceased  did  not  protect  his  train  as 
required  by  the  rules  of  the  defendant,  or  failed  to  use  ordinar)- 
care,  and  that  "such  failure  proximately  contributed  to  the  hap- 
penings of  the  injury  to  him :"  that  if  his  death  was  caused  by 
his  negligence,  or  by  his  negligence  concurring  with  the  negli- 
gence of  the  defendant,  or  concurring  with  the  negligence  of  any 
member  of  either  crew,  or  concurring  with  the  negligence  of  any 
other  person;  that,  though  the  defendant,  or  members  of  the  on- 
coming crew,  or  of  the  deceased's  crew,  were  negligent,  yet  if 
the  jury  found  that  the  deceased  was  also  negligent  the  plaintiff 
could  not  recover.  In  at  least  six  separate  and  distinct  para- 
graphs of  the  charge,  upon  divers  hypotheses,  the  jurors  were 
admonished  and  directed  that  if  the  deceased  was  negligent,  anrf 
if  such  negligence  proximately  contributed  to  his  injurv  or  death, 
the  plaintiff  could  not  recover.  It  is  thus  seen  that  the  theory 
of  the  charge  was  upon  the  same  theory  requested  bv  the  dfr 
fendant.  To  have  given  the  request  complained  of  would  haw 
added  nothing  to  the  charge.  Counsel  say  that  the  appellant  was 
entitled  to  the  request  for  the  reason  that  the  jury  may  have  be- 
lieved, if  they  found  that  the  deceased  was  guilty  of  only  slight 
negligence,  and  the  oncoming  crew  of  great  or  excessive  negii- 
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gence,  that  they  could  render  a  verdict  for  the  plaintiff.  There 
are  at  least  six  separate  and  distinct  paragraphs  of  the  charge 
which  forbade  the  jury  from  rendering  a  verdict  under  such 
circumstance.  If  six  paragraphs  did  not  prevent  the  jury  from 
doing  what  counsel  say  they  may  have  done,  we  do  not  see  how 
another  to  the  same  effect  and  import  would  have  helped  the  sit- 
oation.  The  court  correctly  and  sufficiently  charged  the  jury 
with  respect  to  the  law  applicable  to  the  defendant's  negligence, 
and  contributory  negligence  of  the  deceased.  No  complaint  is 
made  of  the  charge  in  that  particular.  After  the  court  had 
done  that,  there  was  no  more  necessity  to  inform  the  jury  that 
the  doctrine  of  comparative  neghgence  did  not  obtain  in  this  ju- 
risdiction, than  to  inform  them  that  the  common  law,  unless 
moditied  by  statute,  and  not  the  civil  law,  obtained  in  this  juris- 
diction. We  think  no  error  was  committed  in  refusing  the  re- 
quest. 

The  defendant  also  requested  the  court  to  charge  the  jury 
that:  "No  man  is  held  to  a  higher  degree  of  skill  or  care  than 
the  fair  average  of  his  trade  or  profession,  and  the  standard  of 
due  care  is  the  conduct  of  the  average  prudent  man  engaged  in 
the  profession  under  the  same  circumstances.  The  test  of  neg- 
ligence, so  far  as  concerns  the  employees  of  the  second  section 
of  train  81  in  this  case,  is  the  same,  and  it  matters  not  that  Ihey 
might  have  operated  their  train  in  a  safer  or  less  dangerous 
«"ay.  You  cannot  say  that  it  was  negligently  operated,  unless 
you  find  from  a  preponderance  of  the  evidence  that  it  was  not 
operated  in  the  usual  customary  way  commonly  adopted  by  rail- 
road trainmen  of  average  experience  and  prudence." 

The  court  refused  to  charge  as  requested,  but  charged  the 
jun*  as  follows:  "In  this  case  the  defendant  is  not  held  to  any 
greater  or  higher  degree  of  care  than  that  customarily  used  by 
railroads  generally  in  the  operation  of  their  trains.  If,  therefore, 
you  find  from  the  evidence  that  the  second  section  of  train  81 
was  being  operated  in  the  usual  and  ordinary  way  for  running 
freight  trains,  under  the  conditions  existing  at  the  time  of  the 
accident,  such  methods  would  not  be  negligence,  and  your  ver- 
dict should  be  for  the  defendant." 

Complaint  is  made  of  this  ruling.  The  contention  is  that  the 
defendant  was  entitled  to  have  the  court  charge  as  requested, 
and  that  the  court  did  not  do  so.  In  the  first  place,  there  was  no 
evidence  rendering  such  a  charge  pertinent.  As  before  ob- 
served, the  defendant  was  operating  two  trains  in  the  same  direc- 
tion. The  rules  of  the  defendant  required  that  "trains  in  the 
same  direction  must  keep  at  least  five  minutes  apart,  except  in 
closing  up  at  stations  or  at  meeting  and  passing  points ;"  that 
"a  train  mwst  not  arrive  at  a  station  in  advance  of  its  schedule 
lime;"  that  "all  except  first-class  trains  will  approach  yard  lim- 
its under  full  control,  and  be  prepared  to  stop  within  the  limits 
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of  vision,  and  that  the  responsibility  for  accident  at  such  points 
will  rest  with  the  approaching  train."  It  was  alleged,  and  evi- 
dence adduced  to  support  the  allegations,  that  the  second  section 
was  operated  in  violatioD  of  these  rules,  and  that  it,  at  a  speed 
of  from  20  to  30  miles  an  hour,  was  run  into  the  first  section 
while  it  was  on  time  and  within  the  yard  limits  of  a  station. 
On  the  other  hand,  it  was  contended  by  the  defendant  that  the 
rules  were  not  violated  by  the  members  of  the  second  section, 
and  that  the  first  section  was  behind  time ;  that  it  had  not  yet 
reached  the  yard  limits  of  a  station ;  that  it  had  been  delayed  and 
was  stopped,  or  nearly  stopped;  that  the  deceased  ought  to  have 
protected  his  train  by  throwing  off  fuses,  or  by  Bagging,  or  by 
giving  other  stop  signals,  as  by  the  rules  of  the  defendant  pro- 
vided; and  that  he  was  guilty  of  negligence  because  those  things 
were  not  done.  The  case  is  not  one  involving  skill,  or  of  dif- 
ferent methods  of  doing  a  thing,  one  safe  and  the  other  danger- 
ous, or  of  different  methods  or  degrees  of  safety  or  danger.  The 
defendant  did  not  contend,  nor,  we  assume,  can  it  be  contended, 
that  operating  a  freight  train  in  violation  of  the  rules  of  the  de- 
fendant referred  to,  and  running  it  in  advance  of  its  schedule 
time,  not  keeping  at  least  five  minutes  apart  of  an  advanced  train 
on  time  moving  in  the  same  direction,  and  running  it  in  yard 
limits  not  under  control  at  a  speed  of  from  20  to  30  miles  an 
hour  and  encroaching  upon  the  time  of  an  advanced  train  itseJf 
on  time  in  yard  limits,  and  colliding  with  it,  is  a  reasonably  safe, 
or  proper  way,  or  a  customary,  or  a  usual,  or  ordinary  manner,  of 
Operating  a  freight  train.  What  defendant  contended  was  not 
that  the  doing  of  such  things  was  reasonably  safe,  or  proper,  or 
tisual,  or  customary,  or  ordinary,  but  that  the  members  of  the 
second  crew  did  not  do  them ;  that  the  advance  train  was  itself 
not  on  time,  that  it  was  not  in  the  yard  limits,  that  it  was  delayed 
and  stopped,  or  practially  so,  and  that  the  collision  was  due  to 
the  failure  and  negligence  of  the  deceased  in  not  protecting  his 
train. 

In  the  next  place,  while  in  some  cases  and  under  some  circum- 
stances it  is  proper  to  show  the  customary  or  usual  manner  of 
doing  a  thing  as  generally  done  by  those  engaged  in  a  similar 
business  under  similar  circumstances,  to  aid  the  jury  in  determin- 
ing the  question  of  care  or  negligence  involved  in  the  particular 
case,  yet  it  is  not  proper  to  charge  the  jury,  as  was  requested, 
that  the  train  operatives  of  the  second  crew  could  not  be  held 
guilty  of  negligence,  if. what  was  done  by  them,  in  the  operation 
of  their  train,  was  usual,  or  customary,  or  was  ordinarily  or 
generally  done  by  train  operatives.  This  is  well  illustrated  by 
the  case  of  Cass  v.  Boston  &  Lowell  R.  R.  Co.,  14  Allen 
(Mass.)  448,  where  evidence  of  such  character  was  heldad- 
missible,   and   in   the   case    of   Maynard   v.    Buck,    100  Mass. 
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40,  where  a  charge  such  as  was  here  requested  was  held  improper. 
The  reason  for  the  distinction  is  well  stated  by  the  court  in  the 
last  case.  The  court  said:  "The  effect  and  purpose  of  the  evi- 
dence is  to  aid  the  jury  in  forming  their  judgment  of  what  the 
party  was  bound  to  do,  or  was  justified  in  doing,  under  all  the 
circumstances  of  the  case.  What  had  been  done  1^  others  previ- 
ously, however  uniform  in  mode  it  may  have  been  shown  to  have 
been,  does  not  make  a  rule  of  conduct  by  which  the  jury  are  to 
be  limited  and  governed.  It  is  not  to  control  the  judgment  of 
ihe  jury,  if  they  see  that  in  the  case  under  consideration  it  is 
not  such  conduct  as  a  prudent  man  would  adopt  in  his  own  affairs, 
or  not  such  as  a  due  regard  to  the  obligations  of  those  employed 
in  the  affairs  of  others  would  require  them  to  adopt.  It  is  evi- 
dence of  what  is  proper  and  reasonable  to  be  done,  from  which, 
together  with  all  the  other  facts  and  circumstances  of  the  case, 
ihejury  are  to  determine  whether  the  conduct  in  question  in  the 
case  before  them  was  proper  and  justifiable,"  The  same  prin- 
tiple  is  also  illustrated  in  the  cases  of  Wabash  Railroad  Co.  v. 
McDaniels,  107  U.  S.  454,  2  Sup.  Ct.  932,  27  L.  Ed.  605;  Grand 
Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454,  23  L.  Ed.  356,  and 
in  the  case  of  Spiking  v.  Railway  &  Power  Co.,  33  Utah,  313 
93Pac,  838.  where  the  present  Chief  Justice  well  said:  "There 
are  some  things  that  it  may  be  negligent  to  do  or  omit  to  do,  al- 
tliough  all  others  do  or  omit  to  do  them.  This  is  well  illustrated 
in  the  case  of  Webster  v.  S>-mes,  109  Mich.  1  [66  N.  W.  580] ;"  . 
and  other  cases  there  cited.  Were  it  not  so,  a  driver  of  an  auto- 
mobile could  not  be  found  guilty  of  negligence  in  operating  an 
aniomobile  along  a  highway  or  street  at  a  speed  of  20  miles  or 
more  an  hour,  because  it  was  usual  or  customary  for  others  to 
operate  automobiles  at  such  speed. 

We  think,  under  the  circumstances,  no  error  was  committed 
in  refusing  to  charge  as  requested.    We  are  of  the  opinion  that 
'he  judgment  of  the  court  below  ought  to  be,  and  it  therefore  is, 
affirmed,  with  costs. 
Frick,  C.  J.,  and  McCarty,  J., 
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(Circuit  Court  of  Appeals,  Fourth  Circuit,  May  2.  IBIL) 

[187   Fed.  Rep.  568.] 

Kailroada — Injuries  to  TrespUBcn — Care  Required — IntentioiMl 
Itliuiy.* — In  an  action  for  injuries  to  a  trespasser  on  a  railroad 
right  of  way,  plaintiff,  in  order  to  recover,  is  bound  to  show  a  want 
of  ordinary  care  to  avoid  injury  to  him  after  his  peril  was  discov' 
ered  by  the  operatives  of  the  train,  but  is  not  bound  to  show  that 
his  injury  resulted  from  malicious  or  intentional  wrongdoingr  on 
the  part  of  such  operatives. 

Railroads — Permona  on  Ri^t  of  Way— Tre«pau«ni— Death — In- 
BtnictioiiB.t — In  an  action  for  death  of  a  trespasser  on  a  tailroad 
bridge  in  endeavoring  to  escape  from  an  approaching  engine,  an 
instruction  that  the  burden  was  on  plaintiff  to  show  that  deceased 
was  on  the  trestle,  that  he  was  discovered  by  the  trainmen,  and 
that,  knowing  he  could  not  get  off  the  bridge  in  time  to  avoid  in- 
jury, they  willfully  and  recklessly  injured  him,  was  properly  re- 
fused, as  requiring  too  high  a  degree  of  proof,  both  in  requiring 
proof  that  the  trainmen  knew  that  decedent  could  not  get  off  the 
bridge  in  time  to  avoid  injury,  as  well  as  that  they  willfully  and 
recklessly  injured  him. 

Railroads — Trcapauera — Death — Inatnictiona.— Where,  in  an  ac- 
tion for  death  of  a  trespasser  while  attempting  to  escape  from  a 
railroad  bridge  in  front  of  an  approaching  engine,  the  court  charged 
that  plaintiff  was  a  trespasser  and  was  negligent  in  being  where 
he  was,  and  that  under  such  circumstances  the  operatives  of  the 
engine  owed  him  no  duty  until  they  discovered  him  in  peril,  and 
then  owed  him  the  duty  not  to  wantonly  injure  him,  the  court  did 
not  err  in  omitting  from  its  general  charge  on  the  duty  owed  to 
decedent  after  his  discovery  by  defendant's  servants  that  they  owed 
him  no   duty  except   not   to  wantonly  injure  him. 

Railroads—TrcBpasaen    on    Bridge— Wanton    Injur?. — Defendant's 

•For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  or  trespassers  on  railroad  tracks  or  right 
of  way  after  their  danger  from  trains  or  street  cars  is  discovered. 
see  last  paragraph  of  foot-note  of  Jones  v.  St.  Louis,  etc.,  Ry.  Co. 
(Ark.),  38  R.  R.  R.  193,  61  Am.  &  Eng.  R.  Cas„  N.  S,  193;  foot-note  of 
Covington,  etc.,  Co.  v.  Marsh  (Ky.),  38  R.  R.  R.  196,  61  Am.  & 
Eng.  R.  Cas„  N.  S.,  196;  foot-note  of  Demand  v.  New  York  Cent., 
etc.,  R.  Co.  (N.  Y.),  37  R.  R.  R.  56,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,   56. 

tFor  the  authorities  in  this  series  on  the  subject  of  plaintilfs 
burden  of  proof  in  action  for  injuries  received  by  a  person,  other 
than  a  passenger  or  servant  of  the  railroad  company  by  being  struck 
by  a  train  or  street  car.  see  last  foot-note  of  Adams  v.  St.  Loais. 
etc.,  Ry.  Co.  (Ark.),  29  R.  R.  R.  733,  52  Am.  &  Eng.  R.  Cas.,  K.  S.. 
7.^3;  first  paragraph  of  second  foot-note  of  Southern  Ry.  Co.  v.  Stew- 
art (Ala.),  2S  R.  R.  R.  606,  61  Am.  &  Eng.  R.  Cas.,  IC  S.,  606. 
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ugioeer  saw  decedent  walking  over  a  railroad  bridge  in  front  of 
tlif  engine  when  it  was  running  only  two  or  three  miles  an  hour; 
and.  while  decedent  ran  and  was  endeavoring  to  get  oS  the  bridge 
Wore  being  overtaken,  the  engineer  in  a  spirit  of  levity  approached 
(lose  to  decedent,  rang  the  bell,  and  blew  the  whistle  expecting  him 
lo  escape,  and  not  anticipating  that  he  would  jump  to  the  side  of 
Ihe  track  on  insecure  cinders  at  the  end  of  the  bridge,  and  fall  to 
ihe  rocks  below,  as  he  did.  Held,  that  such  conduct  was  wantonly 
negligent  and  a  breach  of   the  engineer's  duty. 

Railroada — Death  of  Treipaaaer — Williul  Injuiy — Knowledge  of 
EfflployeM, — Decedent,  while  trespassing  on  defendant's  railroad 
bridge,  was  followed  by  an  engine,  the  operatives  of  which,  on  see- 
ing that  he  could  not  escape,  followed  close  to  him,  blowing  the 
whistle  and  ringing  the  bell,  causing  him  to  run  lo  reach  the  oppo- 
site side,  and,  as  he  did  so,  he  jumped.'to  the  side  of  the  track  on 
certain  loose  cinders,  and,  these  giving  way,  caused  him  lo  fall  on 
the  rocks  below.  Held  that,  if  the  act  of  defendant's  engineer  was 
the  proximate  cause  of  decedent's  death,  defendant  would  not  be 
relieved  from  liability  by  the  fact  that  the  engineer  did  not  know 
Ibai  the  embankment  at  the  end  of  the  bridge  was  insufficient  to 
hold  decedent's  weight  when  he  stepped  on  it. 

Rwlroada — Trapusera — Death— Contributory  NegUgence.t  —  De- 
cedent having  made  an  honest  efford  to  escape  in  a  reasonably  pru- 
dent way,  performed  the  legal  duty  imposed  on  him,  under  the  rule 
that  persons  in  great  peril  are  not  required  to  exercise  the  car-  that 
would  ordinarily  be  characteristic  of  a  prudent  man. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Soitlhem  District  of  West  Virginia,  at  Huntington. 

.Action  by  E.  B.  Hawkins,  sheriff  and  administrator  of  Samuel 
C.  Delay,  deceased,  against  the  Chesapeake  &  Ohio  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Simtm,  Enslow,  Fitspatrick  &  Baker,  for  plaintiff  in  error. 
D^lon  &■  Nuckolls  and  C.  W.  Osenton,  for  defendant  in  er- 

Before  Pritchard,  Circuit  Judge,  and  Dayton  and  Connor, 
f>i«rict  Judges. 

Connor,  District  Judge.  This  action  was  prosecuted  by  de- 
fendant in  error,  hereinafter  called  plaintiff,  against  plaintiff  in 
error,  hereinafter  called  defendant,  for  recovery  of  damages 
sustained  by  the  death  of  his  intestate,  Samuel  C.  Delay,  caused 

„tSee  last  foot-note  of  Hoff  v.  Los  Angeles  Pac.  Co.  (Cal.),  39  R. 
«■  S.  47.  62   Am.  &  Eng.   R.  Cas..   K.   S..  47;   last  fool-note  of  Stack 
'j  East  St.   Louis,  etc..  R.  Co.    (III.).  37   R,    R.   R.   410.  60  Am.   &    ■ 
E"K-  R.  Cas..  N.  S-  410. 
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by  the  alleged  negligence  of  the  defendant's  employees.  The 
facts  material  to  the  disposal  of  the  assignments  of  error  are 
simple.  The  Chesapeake  &  Ohio  Railway  bridge  at  Gauley  station 
is  558  feet  long  between  the  abutment  and  54  feet  above  the 
water  of  New  river.  The  station  on  the  East  side  of  N'ew  river 
is  400  feet  from  the  abutment.  The  framework  and  supports  of 
the  bridge  are  all  underneath,  and  nothing  on  top  except  rails  and 
railroad  ties.  The  ties  do  not  extend  out  a  sufficient  distance  on 
either  side  of  the  rails  to  afford  room  for  a  train  to  pass  a  person 
on  the  bridge.  A  high  hilt  or  embankment  runs  up  to  the  abut- 
ment of  the  bridge  on  the  west  side  of  New  river  for  quite  a  dis- 
tance, which  bank  is  almost  perpendicular.  This  bank  did  not 
extend  out  more  than  12  or  15  inches  beyond  the  ends  of  the  tie*. 
and  was  filled  out  to  the  edge  of  the  bank  with  loose  cinders.  On 
the  22d  of  April,  1905,  Samuel  C.  Delay,  19  years  of  age,  started 
to  walk  over  this  bridge  from  the  station  on  the  east  to  the  west 
side  of  New  river.  He  had  reached  about  the  middle  of  the 
bridge,  when  a  shifting  engine,  which  was  standing  by  the  station 
and  in  plain  view  of  Delay,  was  started  across  the  bridge.  There 
is  evidence  to  the  effect  that,  when  the  train  started  across  the 
bridge,  Delay  was  walking — there  was  nothing  to  obstruct  the 
view  of  the  engineer — that  Delay  started  to  run  when  the  train 
started,  and  as  the  train  increased  its  speed  he  increased  his. 
One  witness  says  that,  when  the  engineer  was  crossing  the  bridge, 
the  crew  were  "ringing  the  bell,  and  if  I  ain't  mistaken,  they  were 
opening  the  throttle  and  shutting  it  off,  and  running  it  up  and 
shutting  it  off  a  few  times.  I  do  not  know  how  many  times  they 
done  it."  Another  witness  says  that  they  were  "laughing  and 
hollowing,  and  ringing  the  bell  and  blowing  the  whistle."  Delay 
"was  running  for  his  life  it  looked  hke."  The  witnesses  differ 
as  to  the  distance  the  engine  was  from  Delay  as  he  reached  the 
end  of  the  bridge  and  jumped  off — some  say  "ten  or  twelve" — 
others  "six  or  eight  feet  from  him,"  Taggart,  a  witness  for  the 
defendant,  says  he  was  "about  150  feet"  from  the  engine. 
Several  of  plaintiff's  witnesses  say  that  the  engine  was  running  at 
a  "high  rate  of  speed,"  whereas  the  engineer  for  defendant  say? 
that  the  engine  was  moving  at  from  "  two  to  three  miles  an  hour;" 
that  Delay  was  not  running  at  the  time  he  left  the  track:  that 
when  he  left  the  bridge  Delay  was  200  feet  ahead  of  the  engine: 
that  when  he  saw  them  he  "slowed  up."  Mrs  Shanlon,  a  witness 
for  plaintiff,  testified  that  the  engineer  told  her,  after  the  acci- 
dent, "that  he  was  just  running  for  fun;  that  he  would  not  have 
had  it  happened  for  anything ;  that  he  was  sorry  for  it,  for  what 
he  did,"  The  uncontradicted  evidence  is  that,  as  Delay  reached 
the  end  of  the  bridge,  he  stepped  off  the  track  onto  some  cinders, 
which  gave  way,  he  fell  down  the  embankment,  and  receivwf 
injuries  which  resulted  in  his  death.  At  the  close  of  the  testi- 
mony defendant's  counsel  asked  the  judge  to  instruct  the  jury 
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that  they  should  return  a  verdict  for  defendant.  This,  for  mani- 
fest reasons,  the  court  could  not  upon  fundamental  principles 
and  the  uniform  decisions  of  the  courts  do.  Taking  plaintiff's 
and  such  portion  of  defendant's  testimony  as  was  not  contradic- 
tory thereof,  with  all  reasonable  inferences  to  be  drawn  there- 
from, to  be  true,  the  employees  of  defendant  were  not  only  negli- 
gent, but  wantonly  ran  down  plaintiff's  intestate  to  his  death. 
This  ruling  brings  us  to  the  question  whether  the  court  below  was 
in  error  in  dechning  to  give  the  following  instructions  submitted 
in  due  time  by  defendant : 

"(2)  The  court  instructs  the  jury  that  the  railroad  company, 
the  defendant  in  this  case,  owed  no  duty  to  Samuel  C.  Delay, 
if  they  believed  from  all  of  the  evidence  that  he  was  a  trespasser 
on  the  bridge  of  the  defendant  company,  except  that  the  law 
requires  that  after  the  peril  of  the  said  Samuel  C.  Delay  was 
actually  discovered  that  those  in  charge  of  the  train  will  use  rea- 
sonable diligence  to  prevent  injuring  him,  and  if  they  believe 
from  all  of  the  evidence  that  such  reasonable  diligence  was  used 
and  the  said  Samuel  C.  Delay  had  ample  time,  or  although  he  did 
not  have  ample  time  to  save  himself,  that  the  action  of  those  in 
charge  of  the  engine  was  not  wanton,  malicious,  or  intentional 
that  they  should  find  for  the  defendant. 

"(3)  The  court  instructs  the  jury  that  the  burden  of  proof  in 
this  case  is  on  the  plaintiff  to  show  that  when  Samuel  C.  Delay 
»as  on  the  trestle  that  he  was  discovered  by  the  trainmen  in 
charge  of  the  engine,  and  that  it  was  known  to  the  men  in  charge 
of  the  engine  that  he  could  not  get  off  the  bridge  in  time  to  avoid 
itijury.  and  that  the  said  trainmen  willfully  and  recklessly  injured 
him,  and  unless  they  believed  this  from  all  of  the  evidence  by 
a  preponderance  thereof  that  they  shall  find  for  the  defendant." 
[1]  The  rule  or  measure  of  care  required  to  avoid  injuring 
s  trespasser  is  correctly  stated  in  the  prayer  for  instruction  No. 
'■  hut  does  not  sustain  the  conclusion  that  the  conduct  on  the 
part  of  defendant's  employees  must  be  "wanton,  malicious,  or 
intentional."  No  court,  so  far  as  we  are  advised,  has  held  a 
tresspasser  to  proof  of  malicious  or  intentional  wrongdoing  as 
'he  foundation  for  the  recovery  of  injuries  sustained  for  the 
conduct  of  defendant. 

1 2]  The  vice  in  the  second  prayer  consists  in  imposing  upon 
paintiff  the  burden  of  showing  "that  it  was  known  to  the  men  in 
charge  of  the  engine  that  intestate  could  not  get  off  the  bridge  in 
'"He  to  avoid  injury  and  that  the  trainmen  willfully  and  reck- 
'^stv  injured  him."  This  instruction  for  manifest  reasons  could 
J'o'  have  been  given— »hence  the  assignment  of  error  for  that  the 
learned  judge  declined  to  do  so  cannot  be  sustained.  The  second 
assignment  of  error  covers  exceptions  1,  2.  and  3,  included  in  the 
request  to  instruct  the  jury  to  answer  the  issue  for  defendant. 
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[3]  The  third  assignment  invites  an  examination  of  the  instruc- 
tion given  by  the  court  in  two  respects : 

"(a)  That  part  of  the  said  general  charge  that  speaks  of  the 
duty  owed  to  plaintiff's  intestate,  after  discovery  by  the  servants 
of  the  defendant  in  that  it  does  not  say  that  after  such  discovery 
the  said  servants  of  said  defendant  owed  him  no  duty  except  not 
to  wantonly  injure  the  said  plaintiff's  intestate." 

We  do  not  think  that,  in  the  light  of  the  language  used  by  the 
learned  judge,  the  instruction  is  open  to  this  criticism.  He  said 
to  the  jury : 

"The  plaintiff's  intestate,  it  is  admitted,  was  upon  the  bridge 
of  the  defendant  company.  He  was  himself  negligent  in  being 
there.  He  was  a  trespasser.  Under  those  circumstances  the 
company,  or  its  employees,  who  conducted  its  train,  owed  him 
no  duty  until  they  discovered  him  in  peril,  if  he  was.  When  they 
did  discover  him  in  peril,  if  he  was  in  peril,  they  owed  to  him 
the  duty  not  to  wantonly  injure  him." 

This,  we  think,  the  correct  measure  of  duty  imposed  upon  de- 
fendant's servants. 

[4]  After  discovering  a  trespasser  upon  the  track,  the  defend- 
ant's employees  certainly  may  not  wantonly  run  him  down.  There 
is  abundant  evidence  in  this  record  that  defendant's  engineer 
saw.  intestate  when,  as  he  says,  the  engine  was  running  at  only 
two  or  three  miles  an  hour,  or,  as  plaintiff's  witnesses  say,  at 
a  much  higher  rate— that  intestate  ran  and  was  endeavoring  to  get 
off  the  bridge  before  being  overtaken — that  the  engineer  was  in  a 
spirit  of  levity,  running  intestate  down,  evidently  expecting  him  to 
escape — not  anticipating  the  fatai  result  of  his  conduct.  This  was 
dangerous,  careless,  wantonly  negligent,  and  therefore  a  breach 
of  duty  on  the  part  of  the  engineer.  The  judge  further  instructed 
the  jury  that,  after  seeing  intestate,  they  "had  a  right  to  act  on 
the  assumption  that  he  would  exercise  ordinary  care  to  get  off  the 
track  and  off  the  bridge  and  they  were  not  required  to  stop  the 
engine  or  to  lessen  the  speed  thereof  so  long  as  the  said  Delay 
was  not  seen  to  be  in  danger;  and,  if  the  jury  believe  from  all 
of  the  evidence  that  after  such  signals  of  alarm  were  given  there 
was  abundant  time  and  opportunity  for  the  said  Delay  to  have 
placed  himself  in  a  position  of  safety  and  that  his  failure  to 
do  so  was  his  own  fault,  then  they  should  find  for  the  defendant.' 
Certainly  defendant  has  no  ground  upon  which  to  base  any  excep- 
tion to  this  instruction,  (b)  "The  defendant  also  specially  ob- 
jects to  so  much  of  the  said  charge  which  said  that,  before  a  re- 
covery could  be  had  in  this  case,  it  was  necessary  to  determine 
the  fact  that  Delay  was  in  danger  of  being  injured  or  killed, 
by  the  reason  of  the  running  of  tht  engine,  and,  sec- 
ond, that  the  running  of  the  engine  was  the  proximate 
cause  of  the  injury  without  at  the  same  time  qualifying 
the    said    statement   by    knowledge    on    the     part    of     defend- 
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lilt's  employees  and  the  necessity  for  a  wanton  and  malicious 
act  on  their  part  after  such  knowledge."  If  we  correctly  interpret 
the  assignment  of  error — the  cause  was  not  argued  orally  before 
us — the  basis  of  the  criticism  of  the  instruction  is  that  he  did  not 
make  defendant's  liability  for  intestate's  injury  to  depend  upon 
knowledge  on  the  part  of  the  engineer  of  the  condition  of  the 
embankment  at  the  end  of  the  bridge — that  immediately  by  the 
side  of  the  road  were  loose  cinders  calculated  to  give  way  if  in- 
testate stepped  upon  them  and  cause  him  to  fall  down  the  steep 
embankment,  sustaining  injury.  The  judge  charged  the  jury 
that: 

"Before  any  recovery  can  be  had  in  this  case,  you  must  be- 
fatisfied  that  the  engine  was  at  the  time  Delay  was  hurt  so  con- 
ducted that  it  placed  Delay  in  a  position  of  danger  and  that  the 
accident  that  subsequently  occured  was  the  result  of  the  danger 
in  which  such  negligence  on  the  part  of  defendant  placed  him." 

This  language  directed  the  attention  of  the  jury  to  the  fact 
that  defendant's  liability  depended  upon  the  question  whether 
the  act  of  its  employee  was  the  proximate  cause  of  the  injury. 

[5]  If,  as  the  jury  evidently  found  upon  sufficient  testimony, 
the  conduct  of  the  engineer  was  a  breach  of  his  duty  to  intestate 
under  existing  conditions,  defendant  cannot  escape  liability  by 
showing  that  the  engineer  did  not  know  that  the  embankment 
at  the  end  of  the  bridge  near  the  track  of  loose  cinders  was  in- 
sufficient to  hold  intestate's  weight  when  he  stepped  on  them. 
A  party  cannot,  by  his  wrongful  conduct,  place  another  in  a 
dangerous  position  and  escape  liability  by  showing  that  in  his 
effort  to  escape  from  such  position  the  other  party  adopted  a 
course  of  action  which  he  did  not  anticipate.  There  is  no  sugges- 
tion that  intestate  knew  that  the  loose  cinders  would  not  hold  his 
weight.  Defendant,  upon  well  settled  principles,  was  liable  for 
the  injury  which  naturally  and  proximately  flowed  from  its 
wrongful  act.  [6]  It  was,  under  the  conditions  brought  about 
by  defendant's  engineer,  the  duty  of  intestate  to  step  off  the 
track  at  the  first  opportunity  which  presented  itself  to  a  rea- 
sonably prudent  man.  It  may  be  that  if  he  had  continued  on  the 
track  and  outrun  the  engine  he  would  have  escaped,  but  he  was 
under  no  obligation  to  take  chances.  He  made  an  honest  effort 
to  escape,  in  a  reasonably  prudent  way.  This  is  the  measure  of 
duty  imposed  upon  him  by  the  law.  "Persons  in  great  peril  are 
not  expected  to  exercise  the  presence  of  mind  and  care  that  should 
ordinarily  be  characteristic  of  a  prudent  man.  The  law  makes 
allowance  for  their  excitement,  and  leaves  the  circumstances  of 
their  conduct  to  the  jurv."  Administrator  z'.  Wilmington  & 
Weldon  R.  R.,  109  N.  C.  430.  14  S.  E.  43,  14  L.  R.  A.  753.  The 
jurv  evidently  beleived,  and  in  our  opinion,  in  the  light  of  the 
weight  of  the  testimony,  were  justified  in  finding,  that  after  de- 
fendant's engineer  saw  intestate  he,  in  a  spirit  of  wantonness, 
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not  anticipating  any  injury  to  him,  so  operated  the  engine  as  to 
frighten  him,  so  that,  when  he  reached  the  end  of  the  bridge,  he 
stepped  on  the  side  of  the  track  on  the  loose  cinders  which  gave 
way,  and  caused  him  to  fall  and  strike  his  head  on  the  stone  be- 
low. This,  we  think,  makes  a  clear  case  of  liability.  The  in- 
structions given  by  the  learned  judge  were  certainly  as  favorable 
to  defendant  as  the  law  permits.  There  is  no  error  of  which 
it  could  complain.  The  judgment  must  be  affirmed. 
Affirmed. 


Midland  Valley  R.  Co.  v.  Skinner. 

(Supreme  Court  of  Arkansas,  June   5,   1911.) 

[138  S.  W.  Rep.  969.J 

Railroads — Injuries  to  Animals  on  Tracks — Evidence — Jorj  Ques- 
tion.—In  an  action  against  a  railroad  company  for  the  death  of  a 
horse,  claimed  to  have  been  killed  by  a  train,  evidence  held  to  raise 
a  question  for  the  jury  whether  the  horse  was  in  fact  struck  by  a 

Railroads — Injuries  to  Animals  on  Tracks — Evidence — Preaump- 
tioa — The  mere  fact  that  a  horse  was  found  near  a  railroad  track 
in  an  injured  condition  does  not  raise  a  presumption  that  the  injury 
was  done  by  a  train. 

Railroads — Injuries  to  Animals  on  Tracks — Evidence — Direct  Evi- 
dence.— In  an  action  against  a  railroad  for  the  killing  of  a  horse, 
direct  evidence  of  the  killing  is  not  necessary  to  prove  that  fact. 

Witnesses — Impeaching  Testimony — Competency. — In  an  action 
against  a  railroad  for  the  killing  of  a  horse,  evidence  of  a  state- 
ment by  the  engineer  out  of  court,  that  he  knew  his  engine  did  not 
strike  the  hurse,  because  he  had  examined  the  pilot  at  the  first  Slop 
and  there  was  no  sign  thereon  of  hitting  the  horse,  is  competent 
to  impeach  the  engineer,  who,  later  in  the  trial,  testified  that,  when 
he  passed  the  place  where  the  horse  was  found,  he  saw  him  lying 
beside  the  track,  and  that  the  horse  did  not  cross  the  track  and 
could  not  have  been  hit  by  the  train. 

Witnesses — Impeachment — Foundation. — Before  a  witness  can  oe 
impeached  by  proof  of  his  inconsistent  statements  out  of  court,  a 
foundation  for  proof  of  those  statements  must  be  laid  by  asking 
him  if  he  madethe  statements. 

Appeal  and  Error — Review — Harmless  Error — Admission  of  Evi- 
dence.— Where  plaintiff,  in  his  case  in  chief,  introduced  a  statement 
made  by  defendant's  servant,  which  statement  was  competent  only 
to  impeach  the  servant,  and  the  servant  afterwards  testified  and  de- 
nied making  the  statement,  the  error  was  harmless. 
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RiilTaidi — lajimet  to  Aniniala  on  Tncki — ^Evidence— Presump- 
tioiL*~Where  plaintiff  adduced  evidence  sufHcient  to  warrant  the 
jury  in  finding  that  a  railroad  train  killed  his  horse,  a  presumption 
arises  that  the  operation  of  the  train  was  negli^nt,  but  the  pre- 
sumptioti  is  rebuttable. 

Railroad*  —  Injuriet  to  Animals  on  Tracka  —  loBtructioiis — Evi- 
dence—Sufficiency. — In  an  action  against  a  railroad  company  for 
tKe  negligent  killing  of  a  horse,  evidence  held  to  raise  a  question  tor 
the  jury  whetheP  the  presumption  of  negligence  against  defendant 
WIS  rebutted;  and  hence  an  instruction  that,  if  the  horse  was  killed 
without  negligence,  plaintiff  could  not  recover  was  improperly  re- 
Appeal  from  Circuit  Court,  Sebastian  County;  Daniel  Hon, 
Judge. 

-Action  by  L.  B.  Skinner  against  the  Midland  Valley  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Ira  D.  Oglesby,  for  appellant. 
Holland  &  Holland,  for  appellee. 

FsAUENTHAL,  J-  This  was  an  action  to  recover  the  value  of 
a  horse  which  appellee  alleged  was  negligently  killed  by  the  appel- 
lant in  the  operation  of  one  of  its  trains.  The  jury  returned  a 
verdict  in  favor  of  appellee.  There  are  three  assignments  of 
error  made  why  the  judgment  should  be  reversed:  (1)  That 
there  was  not  sufficient  evidence  to  sustain  the  verdict;  (2)  be- 
cause error  was  committed  in  permitting  the  introduction  of 
certain  testimony;  and  (3)  because  the  court  erred  in  refusing 
lo  give  an  instruction  requested  by  appellant. 

[1]  The  case  briefly  stated  is  this :  Between  2  and  3  o'clock  on 
the  afternoon  of  December  15,  1908,  appellee  found  his  horse 
lying  dead  about  10  or  12  feet  on  the  north  side  of  appellant's 
railroad  track.  A  few  hours  before  that  he  had  received  the  in- 
formation that  appellant's  section  foreman  had  sent  word  that  his 
horse  was  sick  and  lying  by  the  side  of  the  track.  About  9  o'clock 
in  the  morning  of  the  same  day.  the  horse  was  seen  feeding  in 
a  stalk  field  on  south  side  of  and  near  to  the  railroad  track.  And 
about  9:30  o'clock  of  the  same  morning  one  of  appellant's  trains 

'For  the  authorities  in  this  series  on  the  question  whether  the 
«n  that  an  animal  is  struck  by  a  train  creates  a  presumption  of 
"fRligence  on  the  part  of  the  railroad,  see  first  foot-note  of  Byrd 
^-  Central  Kentucky  Tract.  Co.  (Ky.).  35  R.  R.  R.  261,  58  Am.  & 
■Eur-  R.  Cas.,  N.  S..  361;  Ritter  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.). 
33  R.  H.  R,  483.  56  Am.  &  Eng.  R.  Cas..  N.  S.,  463;  Starke  v.  Chi- 
wgo,  B.  &  Q.  Ry.  Co.  (Neb.).  33  R.  R.  R.  731,  55  Am.  &  Eng.  R. 
Cis..  X.  S.,  731;  last  head-note  of  Griffith  v.  Atlantic  C.  L.  R.  Co. 
(S,  Car),  33  R,  R.  R.  325.  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  335. 
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passed  this  place,  going  west.  No  witness  testified  that  he  saw 
the  train  strike  the  horse.  Tracks  of  the  horse  were  found  lead- 
ing from  the  stalk  field  on  the  south  side  of  the  track  in  a  north- 
westerly direction,  and  across  the  track  to  the  place  where  the 
dead  horse  was  found.  From  the  description  of  these  tracks, 
it  would  appear  that  the  horse  had  run  across  the  track,  and  when 
his  body  was  discovered  grass  was  found  in  bis  mouth  similar  to 
that  where  he  had  been  seen  in  the  morning  feeding.  There  was 
some  testimony  indicating  also  that  he  was  injured  or  "broke 
down"  in  his  loins.  No  blood  or  hair  of  the  horse  was  found, 
however,  on  the  track,  and  there  was  no  outward  mark  on  the 
horse,  indicating  where  the  train  struck  him. 

The  engineer  and  fireman  who  were  on  defendant's  train  which 
passed  this  place  at  9:30  o'clock  on  the  morning  in  question 
testified  that  they  did  not  see  the  train  strike  any  horse,  but  that 
they  did  see  the  horse  lying  on  the  north  side  of  the  track  where 
its  dead  body  was  subsequently  found.  Some  time  after  this 
train  had  passed,  but  at  exactly  what  hour  the  testimony  docs  not 
disclose,  the  appellant's  section  foreman  in  distributing  ties  at 
this  place  discovered  the  horse  lying  on  the  north  side  of  the 
track  breathing  heavily,  but  still  alive,  and,  believing  that  he  was 
sick,  he  sent  word  to  appellee  to  that  effect. 

[2]  From  these  facts  and  circumstances,  we  think  that  there 
was  some  evidence  from  which  the  jury  were  warranted  in  find- 
ing that  the  horse  was  struck  by  appellant's  train.  The  mere 
fact  that  the  horse  was  found  near  the  track  and  injured  was 
not  sufficient  to  prove  that  the  injury  was  done  by  one  of  de- 
fendant's trains,  and  no  presumption  to  that  effect  would  arise 
simplv  from  proof  of  that  fact.  Railway  Co.  v.  Sageley.  56  Ark. 
549,  20  S.  W.  413;  Railway  Co.  v.  Parks,  60  Ark.  187,  29  S.  W. 
464. 

[3]  But  in  order  to  prove  that  the  appellant's  train  did  strike 
the  horse,  it  was  not  necessary  that  some  witness  should  actuaUy 
have  seen  the  train  strike  him.  This  could  be  proved  bv  facts 
and  circumstances  from  which  it  could  be  reasonably  inferred 
that  the  train  did  strike  the  horse.  The  horse  was  seen  feeding 
in  a  stalk  field  at  9  o'clock  in  the  morning,  and  its  dead  body 
was  found  lying  near  the  track  between  2  and  3  o'clock  of  the 
.same  day.  The  horse,  therefore,  either  became  suddenly  sick  from 
some  unknown  cause  and  died  therefrom,  or  he  was  struck  by 
the  train.  The  testimony  tended  to  show  that  he  had  been  in 
perfect  health,  and  was  in  perfect  health  on  the  morning  of  the 
day  in  question,  and  the  grass  that  was  found  in  his  mouth  in- 
dicated that  he  had  been  feeding  in  the  stalk  field.  There  was 
some  testimony  from  which  the  jury  could  have  found  that  he 
ran  across  the  track  in  front  of  the  moving  train  and  was  struck 
bv  it  on  the  hip.  L.  R.  &  Ft.  S.  R.  Co.  v.  Wilson,  66  Ark.  414, 
50  S.  W.  995. 
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[4]  Upon  the  trial  of  the  case,  the  court  permitted  appellee,  in 
ihe  intrcKluction  of  his  testimony  in  chief,  to  prove  by  a  witness 
(hat  a  few  days  after  the  dead  horse  was  found  the  en^neer  stated 
thai  he  knew  the  engine  had  not  struck  the  horse,  because  he 
had  examined  the  pilot  at  the  first  stop,  and  there  was  no  sign 
thtreon  of  hitting  the  horse.  This  evidence  was  only  competent 
to  impeach  the  engineer,  who  later  during  the  progress  of  the 
trial  was  introduced  by  appellant  and  testified  that  when  he 
passed  Ihe  place  where  the  horse  was  found  he  saw  the  horse 
liing  on  the  north  side  of  the  track,  and  that  he  did  not  cross 
the  track,  and  therefore  could  not  have  been  struck  by  the  train. 

[5]  But  this  impeaching  testimony  could  only  be  introduced 
after  the  foundation  had  been  laid  therefor  by  asking  the  engineer 
whether  he  had  made  such  statement  to  the  witness.  It  was  there- 
fore erroneous  to  have  permitted  the  question  to  be  asked  of  the 
witness,  and  the  answer  to  be  given  before  the  engineer  had  tes- 
tified and  before  he  had  been  examined  relative  thereto. 

|6]  The  engineer,  however,  was  afterwards  introduced  as  a 
Mtness  in  the  case,  and  he  was  asked  whether  he  had  made  such 
statement  to  this  impeaching  witness,  which  he  denied.  Although 
ii  was  erroneous  to  permit  the  introduction  of  this  impeaching 
testimony  at  the  time  at  which  it  was  introduced  during  the 
prt^Xess  of  the  trial,  it  was  not  prejudicial,  because  the  witness 
»hom  it  was  the  purpose  to  impeach  was  subsetjuently  examined 
lelative  thereto,  and  sufficiently  to  lav  a  foundation  for  its  intro- 
duction.   Ware  v.  State,  91  Ark.  555,  121  S.  W.  927. 

■■Appellant  requested  the  court  to  give  the  following  instruction 
to  the  jury,  which  was  refused:  "If  the  evidence  shows  that  the 
horse  was  killed  by  defendant's  train,  then,  if  the  evidence  shows 
ihat  such  killing  was  not  the  result  of  negligence  on  the  part  of 
tlie  defendant,  the  jury  should  find  for  the  defendant."  We  are 
of  opinion  that  the  court  erred  in  refusing  to  give  this  instruc- 
tirn  to  the  jury. 

[']  When  the  plaintiff  proved  certain  facts  and  circumstances 
from  which  the  jury  could  reasonably  infer  that  the  horse  was 
"ijured  by  the  operation  of  one  of  appellant's  trains,  then  the 
presumption  arose  that  this  injury  resulted  through  the  iiegH- 
fwe  of  the  defendant.  L.  R.  &  Ft.  S.  R.  Co.  v.  Payne.  33  Ark. 
J'6. 34  .Am.  Rep.  55 ;  M.  &  L.  R.  Rv.  Co.  v.  Jones.  36  Ark,  87 ;  St. 
K  I  M.  &  S.  R.  Co.  V.  Vincent,  36  Ark.  451 ;  St.  L..  I. 
■^'.S:  S.  R,  Co.  V.  Hagan,  42  Ark.  122.  But  this  presumption  of 
i«Slieence  against  the  railroad  company  could  be  rebutted  by 
proof  that  at  the  time  of  the  injury  complained  of  the  company 
W  exercise  due  care  and  diligence,  and  was  free  of  negligence. 
^■R.  &Ft.  S.  R.   Co.  w.  Henson.   39  Ark.   413;   St.   L.   &   S. 

rai^^'  ^^s'l*"'-  47  Ark.  321,  1  S.  W.  555. 

,'°i  The  proof  showing  that  the  injury  to  the  horse  done  by 
<>peration  of  one  of  appellant's  trains  was  caused  by  no  act  of 
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negligence  on  the  part  of  the  appellant  or  its  employees  might 
result  from  testimony  that  was  adduced  at  the  trial,  either  by  the 
appellee  or  by  the  appellant.  The  testimony  on  the  part  of  the 
appellant  tended  to  prove  that  its  employees  in  charge  of  the 
train  kept  a  constant  and  effective  lookout  at  the  time  it  passed 
the  place  where  it  was  alleged  appellee's  horse  was  injured. 
From  the  facts  and  circumstances  adduced  in  evidence  on  the 
part  of  the  appellee,  the  jury  might  have  found  that  the  horse, 
which  was  feeding  in  a  stalk  field  on  the  south  side  of  the  track, 
ran  so  suddenly  upon  the  track,  and  across  it,  that  it  could  not 
have  been  discovered  by  the  trainmen  in  time  to  have  avoided  the 
injury,  although  such  constant  and  effective  lookout  was  kept  by 
them,  and  although  they  had  used  due  care  in  the  operation  of 
the  train. 

We  think,  therefore,  that  under  the  facts  and  circumstances  of 
this  case  it  became  a  question  for  the  jury  to  say  whether  or  not 
the  presumption  of  negligence  arising  from  any  injury  done  to 
the  horse  by  the  operation  of  the  train  was  rebutted  by  this  proof 
of  facts  and  circumstances.  We  are  therefore  of  the  opinion 
that  there  was  some  testimony  upon  which  to  base  the  instruction 
requested  by  the  appellant.  It  follows  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 


O'Brien  v.  Union  Freight  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  S3.  1911) 
[90  N.  E.  Rep.  861.] 
Railroads— Care  ai  to  Licensee — InatnictionB.*— Plaintiff,  while 
crossing  defendant's  treightyard  in  searching  for  a  car  of  goods  con- 
signed to  his  employer  and  passing  by  a  locomotive  without  ears 
attached,  was  struck  by  ashes  thrown  from  the  locomotive  by  the 
engineer  who  was  cleaning  it.  Held,  in  an  action  for  the  injury. 
that  defendant  was  entitled  to  an  instruction  that,  if  plaintiiT  was 
a  mere  licensee,  defendant  owed  him  no  duty  except  to  refrain  from 
doing  him  an  intentional  injury,  and  from  wantonly  or  recklessly 
exposing  him  to  danger,  and  that  if  plaintiff  was  a  mere  licensee 
under  the  evidence  he  had  no  case. 

Exceptions  from  Superior  Court,  Suffolk  County. 
Action  by  Daniel  F.  O'Brien  against  the  Union  Freight  Rail- 
road Company.     Plaintiff,   while   crossing   defendant's   yard  in 

*See  last  foot-note  of  Eaton  v.  New  York,  etc..  R.  Co.  (N.  Y.). 
37  R.  R.  R  352.  60  Am.  &  Eng.  R.  Cas..  N.  S..  853;  last  head-note 
of  Atchison  v.  Jandera  (Okl.).  35  R.  R.  R.  154,  58  Am.  &  Eng.  R- 
Cas.,  N.  S..  1S4. 
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searching  for  a  car  of  goods  consigned  to  his  employer,  was 
struck  while  passing  a  locomotive,  standing  on  a  track  without 
cars  attached,  with  ashes  that  were  thrown  out  of  the  locomo- 
tive by  the  engineer  while  cleaning  it,  and  plaintiff  brings  suit  for 
the  injury.  Judgment  for  plaintiff,  and  defendant  brings  excep- 
tions.   Exceptions  sustained. 

f ,  /.  Daggett  and  F.  P.  Garland,  for  plaintiff. 
;.  I.  Hall,  for  defendant. 

Hammond,  J,  The  court  having  ruled  that  if  the  plaintiff  was 
a  trespasser  he  could  not  recover,  the  case  was  submitted  to  the 
jury  upon  two  possible  views  which  they  might  take  of  the  evi- 
dence, first  that  he  was  an  invitee,  or  second  that  he  was  a  li- 
censee. It  is  strongly  urged  by  the  defendant  that  as  matter  of 
law  the  plaintiff  was  not  an  invitee.  Upon  this  point  the  case 
is  not  very  clear,  but  we  are  of  opinion  that  upon  the  evidence 
the  question  whether  he  was  an  invitee  was  for  the  jury  as  well 
as  were  the  questions  whether  he  was  in  the  exercise  of  due  care 
and  whether  the  act  of  the  engineer  in  throwing  the  ashes  upon 
him  was  inconsistent  with  any  duty  owed  by  the  defendant  to 
the  plaintiff  as  such  invitee. 

But  what  if  he  was  merely  a  licensee?  There  was  some  con- 
flict in  the  evidence  as  to  the  location  of  the  engine  at  the 
time  of  the  accident.  The  evidence  for  the  plaintiff  tended 
to  show  on  the  one  hand  that  the  engine  was  then  on 
track  No.  3  adjoining  the  "traffic  way,"  where  it  was  not  cus- 
tomary to  discharge  ashes  and  where  people  were  permitted  to 
go  to  look  after  their  goods  and  to  carry  them  away  from  the 
cars;  while  the  evidence  for  the  defendant  on  the  other  hand 
tended  to  show  that  the  engine  was  standing  on  the  "straight 
track"  near  the  roundhouse,  where  it  was  customary  to  clean 
out  the  engine  preparatory  to  putting  it  in  the  house.  The  dis- 
tance between  the  two  locations  was  nearly  one  hundred  feet. 
The  court  ruled  in  substance  that  if  the  accident  took  place  near 
the  roundhouse  as  contended  by  the  defendant,  then  the  plaintiff 
"as  a  trespasser  and  could  not  recover;  but  if  it  happened  "at 
the  other  place,"  and  "under  such  circumstances  that  you  can 
5^y  it  was  something  new,  unusual  and  different,  which  was  ac- 
tively done,  and  done  in  a  negligent  way,"  and  in  the  "traffic 
way  •  ■  *  to  which  this  plaintiff  had  been  permitted  to  come,  had 
™*  so  accustomed  to  come,  that  anybody  throwing  things  out 
into  that  way  without  looking  couid  be  said  to  be  careless  in  so 
doing,"  then  the  plaintiff,  if  using  due  care,  was  entitled  to  re- 
cover. We  understand  this  to  be  a  ruling  that  although  the 
plaintiff  was  a  mere  licensee  yet  if  the  act  complained  of  was 
done  in  an  unusual  place  and  in  failure  to  take  ordinary  care 
incn  the  plaintiff  could  recover. 
WKRH-32 
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Much  of  the  law  with  reference  to  the  duty  owed  to  a  mere 
licensee  by  the  owner  of  land  over  which  the  licensee  travels  is  well 
settled.  So  far  as  respects  the  condition  of  the  land  the  licensee 
must  take  the  land  as  he  finds  it,  "Of  course  the  landowner  is  li- 
able if  he  does  him  intentional  injury,  or  wantonly  or  recklessly 
exposes  him  to  danger.  It  has  sometimes  been  said  that  he  is  lia- 
ble for  a.  trap  upon  his  land.  We  are  not  aware  of  any  decision 
which  distinctly  defines  the  word  'trap'  in  this  use.  It  would  at 
least  include  any  very  dangerous  construction  or  condition  de- 
signedly arranged  to  do  injury.  But  we  are  of  opinion  that  an 
owner  is  under  no  liability  for  an  unsafe  condition  of  his  premises 
caused  by  a  mere  failure  to  use  ordinary  care  for  the  safety  of 
persons  who  may  chance  to  go  there  by  permission  while  he  is  using 
the  place  for  his  own  proper  purposes  and  is  not  intending  need- 
lessly to  expose  others  to  danger.  Otherwise  there  would  be  no 
important  distinction  between  his  duty  to  licensees  and  his  duty 
to  invited  persons."  Knowlton,  J.,  in  Moffatt  v.  Kennev,  174 
Mass.  311,  315,  316,  54  N.  E.  850,  851.  See,  also,  Zoebisch  :■■ 
Tarbell,  10  Allen,  385,  87  Am.  Dec.  660;  Plummer  v.  Dill,  156 
Mass.  426,  31  N.  E.  128,  32  Am.  St.  Rep.  463,  and  cases  cited. 
And  the  same  principle  has  been  applied  in  the  case  of  machin- 
ery in  action  in  the  course  of  the  licensee's  business,  Balch  v. 
Smith,  7  H.  &  N.  742 ;  Griffiths  v.  London  &  North-Westem  Rv,. 
14  L.  T.  (N.  S.)  797;  Batchelor  v.  Fortescue,  11  Q.  B.  D.  474; 
Tolhausen  v.  Davies,  57  L.  J.  Q.  B.  395 ;  s.  c,  58  L.  J.  Q.  B.  9^: 
Larmore  v.  Crown  Point  Iron  Co..  101  N.  Y.  391,  4  N.  E.  "32, 
54  Am.  Rep.  718;  Weitzmann  v.  Barber  Asphalt  Co.,  190  N".  V. 
452.  83  K.  E.  477,  123  Am.  St.  Rep.  560. 

In  Batchelor  v.  Fortescue,  while  the  deceased,  a  mere  licensee. 
was  standing  upon  a  bank  of  earth  watching  the  movements  of 
a  crane  used  in  excavating,  the  crane  swung  over  his  head  and 
by  reason  of  the  breaking  of  a  chain  a  bucket  attached  to  the 
chain  fell  upon  him.  It  was  held  that  although  the  evidence 
would  justify  a  finding  of  negligence  of  the  defendant,  yet  there 
was  shown  no  duty  on  the  part  of  the  defendant  to  take  due  and 
reasonable  care  of  the  deceased,  and  a  verdict  was  ordered  by 
the  trial  court  for  the  defendant.  This  verdict  was  aifirmed  by 
the  Court  of  Appeals. 

In  Larmore  v.  Crown  Point  Iron  Co.  the  defendant  was  op- 
erating a  machine  for  raising  ore  from  its  mine.  The  machine 
consisted  of  an  upright  or  mast  in  which  a  lever  was  inserted, 
and  was  worked  by  attaching  horses  to  the  lever  by  means 
whereof  a  bucket  was  raised  and  lowered.  At  the  time  of  the 
accident  the  bucket  was  being  lowered,  and  the  lever  being  inse- 
curely fastened  was  thrown  out  of  its  socket  and  flying  rapidly 
around  struck  the  plaintiff,  a  mere  licensee.  It  was  held  in  an 
able  and  lucid  opinion  that  the  defendant  owed  to  the  plaintiff 
no  duty  to  use  ordinary  care  to  see  that  the  lever  was  properly 
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fastened,  and  a  verdict  which  had  been  rendered  in  the  trial 
court  for  the  plaintiff  was  set  aside. 

In  Weitzmann  v.  Barber  Asphalt  Co.  a  boy,  a  licensee,  was 
struck  upon  the  head  by  a  barrel  which  suspended  by  a  rope  was 
being  drawn  from  one  part  of  the  premises  to  another.  It  was 
held  that  the  defendant  did  not  owe  to  the  licensee  the  duty  to 
take  sufficient  precaution  to  warn  the  plaintifif  of  the  danger.  As 
[0  trespassers  and  licensees  the  well  settled  rule  is  that  the  only 
dutv  of  the  owners  or  occupiers  of  the  land  is  to  abstain  from 
inflicting  intentional  or  wanton  or  willful  injuries.  See,  also, 
Downes  V.  Elmira  Bridge  Co.,  179  N.  Y.  136,  71  N.  E.  743. 

The  great  weight  of  authority  seems  to  be  that  as  in  the  case 
of  the  land  so  in  the  case  of  appliances  thereon  where  danger  is 
not  concealed,  the  owner  or  qccupier  of  the  premises  owes  no 
duty  to  a  mere  licensee  to  take  proper  precautions  to  protect  him, 
but  is  answerable  only  for  injuries  inflicted  wantonly  or  will- 
fully. And  this  is  so  whether  the  licensee  fall  against  the  ap- 
pliance or  whether  by  reason  of  the  lack  of  ordinary  care  of  the 
owner  to  keep  it  in  repair  the  appliance  or  some  part  of  it 
strikes  him. 

But  it  is  urged  by  the  plaintiff  that  this  principle  is  applicable 
only  where  the  negligence  is  passive,  and  that  where  the  danger 
is  caused  by  an  active  act  which  is  negligent  the  owner  is  an- 
swerable, or  in  other  words  that  the  owner  or  occupier  owes  to 
the  licensee  the  duty  to  refrain  from  injuring  him  by  an  actively 
ntgligent  act.  If  the  term  actively  negligent  act  means  such  an 
act  as  may  be  regarded  as  wantonly,  recklessly  or  intentionally 
injurious  to  the  licensee,  the  proposition  is  true;  but  if  it  means 
such  as  is  short  of  that  and  arises  simply  from  the  failure  to  ex- 
ercise ordinary  care,  then  the  proposition  is  not  in  accordance 
with  the  law  of  this  state,  so  far  at  least  as  respects  acts  done  in 
the  transaction  of  lawful  business  upon  the  premises.  Metcalfe 
;■.  Cunard  Steamship  Co.,  147  Mass.  66.  16  N.  E.  701 :  Heinlein 
■■:  Boston  &  Providence  Railr.oad,  147  Mass.  136,  16  N.  E.  698, 
^  Am.  St.  Rep.  676;  Hanks  v.  Boston  &  Albany  Railroad,  147 
Mass.  495,  18  N.  E.  218;  Chenerv  v.  Fitchburg  Railroad,  160 
Mass.  211.  35  \.  E.  554.  22  L.  R.'  A.  575 ;  Tune  v.  Boston  &  Al- 
bativ  Railroad,  153  Mass.  79.  26  N.  E.  238;  Bowler  v.  Pacific 
Hills.  200  Mass.  364.  86  N.  E.  767,  21  L.  R.  A.  (N.  S.)  976, 
128  Am.  St.  Rep.  432;  Myers  v.  Boston  &  Maine  Railroad,  95 
N'.  E.  76  fSuffolk,  May  18.  1911,  decided  since  the  present  case 
^'K  argued ■). 

In  Metcalfe  v.  Cunard  Steamship  Co.  the  licensee,  while  walk- 
"ig  upon  the  deck  of  a  steamship,  was  struck  and  knocked  into 
'he  hold  by  a  bag  of  flour  which  swung  across  the  deck  on  its 
*av  to  be  lowered  through  the  hatch.  Holmes.  J.,  said:  "The 
danger  was  perfectly  manifest.  *  •  *  The  defendant  owed  the 
plaintiff  no  duty  to  warn  him  against  dangers  of  this  sort," 
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In  Hanks  v.  Boston  &  Albany  Railroad,  the  plaintifF  was  run 
down  by  a  train  at  a  place  where  persons  had  been  in  the  habit 
of  crossing.  The  case  turned  in  part  upon  the  question  whether 
the  plaintiff  was  an  invitee  or  licensee,  this  court  sayit^  that  if 
a  licensee  he  could  not  recover. 

In  Chenery  v.  Fitchburg  Railroad,  where  the  plaintiff  was  run 
down  by  a  train  at  a  private  crossing,  it  was  held  that  he  could 
not  recover  if  a  trespasser  or  mere  licensee.  In  the  opinion  is 
the  following  language:  "As  against  a  bare  licensee  a  railroad 
company  has  a  right  to  run  its  trains  in  the  usual  way  without 
special  precautions  if  the  circumstances  do  not  of  themselves 
give  warning  of  his  probable  presence  and  he  is  not  seen  until  it 
is  too  late."  In  June  v.  Boston  &  Albany  Railroad,  where  the 
deceased,  a  mere  licensee,  was  run  down  by  a  train,  it  was  held 
that  he  could  not  recover.  Holmes,  J.,  in  giving  the  opinion  of 
the  court  speaks  thus:  "At  most  *  •  •  [the  plaintiff]  was  no 
more  than  a  mere  hcensee.  As  toward  him  there  was  no  negli- 
gence on  the  part  of  the  defendant  or  its  servants  in  not  provid- 
ing a  signboard,  gate  or  flagman,  and  there  was  no  duty  to 
whistle  although  in  fact  the  engine  was  whistling.  The  defend- 
ant had  a  right  as  against  him  to  run  its  trains  upon  its  tracks  at 
such  speed  as  it  found  convenient,  and  it  was  for  the  deceased 
to  take  care  that  he  was  not  hurt  by  their  doing  so.  There  may 
be  cases  in  which  even  unintentional  damage  done  to  a  licensee 
by  actively  bringing  force  to  bear  upon  his  person  will  stand 
differently  from  merely  passively  leaving  land  in  a  dangerous 
condition.  But  somethmg  more  must  be  shown  than  that  trains 
are  run  in  the  usual  way  upon  a  railroad  where  the  place  does 
not  of  itself  give  warning  of  its  probable  presence  and  where  he 
is  not  seen  until  it  is  too  late," 

In  Bowler  v.  Pacific  Mills,  where  a  licensee  was  run  down  by 
a  freight  train,  Knowlton,  C.  J,,  giving  the  opinion  of  the  court 
says :  "The  measure  of  the  defendant's  duty  to  the  plaintiff  was 
to  refrain  from  doing  him  an  intentional  injury  and  from  wan- 
tonly or  recklessly  exposing  him  to  danger.  It  might  use  the 
Street  [a  private  street  of  the  defendant  over  which  by  its  per- 
mission, but  not  by  its  invitation,  persons  passed]  and  carry  on 
its  business,  and  conduct  its  operations  as  it  chose,  so  long  as  it 
did  not  transgress  in  this  particular."  ^ 

In  the  present  case,  even  if  it  be  assumed  in  favor  of  the 
plaintiff  that  the  accident  occurred  while  the  engine  was  stand- 
ing on  track  No.  3  near  the  "traffic  way,"  it  appears  upon  the 
plaintifTs  own  testimony  that  "it  was  standing  there  alone,  no 
cars  or  other  engines  near  it."  It  does  not  appear  that  there 
were  near  the  engine  any  cars  to  be  unloaded  or  loaded  from  the 
traffic  way.  It  was  early  in  the  morning.  There  were  no  people 
near  the  engine.  The  plaintiff  was  not  seen,  nor  could  he  be 
seen  by  the  engineer  standing  inside  the  di'mmy  engine,  until  the 
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moment  he  was  struck  by  the  ashes.  It  cannot  be  said  that  as 
against  a  mere  licensee  the  engine  could  not  be  cleaned  anywhere 
else  than  at  the  ash  heap,  nor  that  cleaning  it  elsewhere  was  a 
thing  so  unusual  as  to  impose  upon  the  defendant  the  duty  of  ad- 
ditional or  different  care  for  his  protection.  The  defendant  at 
least  in  its  own  freight  yard  could  throw  its  ashes  where  it 
pleased,  so  long  as  it  refrained  from  doing  the  licensee  an  inten- 
tional injury  and  from  wantonly  or  recklessly  exposing  him  to 
danger. 

It  is  a  close  question  whether  the  act  of  the  engineer  in  throw- 
ing the  ashes  was  under  the  circumstances  even  lack  of  ordinary 
care,  but  assuming  as  we  do  that  the  evidence  would  warrant  a 
finding  for  the  plaintiff  on  that  issue  it  certainly  falls  far  short 
of  the  intentionally  injurious  or  wanton  and  reckless  act  which 
the  plaintiff  must  show  if  he  was  only  a  licensee.  Upon  the  evi- 
dence the  plaintiff  as  licensee  had  no  case,  and  the  jury  should 
have  been  so  instructed.  The  right  of  the  defendant  to  such  an 
instruction  is  fairly  raised  upon  the  record. 

The  decision  in  Corrigan  v.  Union  Sugar  Refinery,  98  Mass. 
577,  96  Am,  Dec.  685,  cited  by  the  plaintiff  perhaps  may  stand 
upon  the  ground  of  intentional  or  reckless  injurious  acts. 

Exceptions  sustained. 


Oswald  v.  Utah  Light  &  Ry.  Co. 

(Supreme  Court  of  Utah,  June  6,  1911.) 

[117  Pac.   Rep.   46.) 

Street   Railroads — Regulations — Construction    of    Municipal    Ordi- 

"•nces.*— An  automobilist  injured  by  violation  of  an  ordinance  mak- 
ing it  unlawful  to  run  any  street  ear  without  having  in  charge  a 
motorman  and  conduclor,  provided  that  cars  may  be  run  with  only 
one  man  stationed  at  the  front  end  of  such  ear  when  it  is  in  mo- 
tion, could  rely  thereon  as  an  act  of  negligence. 

Street  Railroads — Injuries — Jury  Question — Negligence. — In  an  ac- 
tion against  a  street  car  company  for  injury  to  an  automobile  by 
1  collision,  whether  defendant  was  negligent  held  a  jury  question. 

NcEligence — "Contributory  Negligence."— A  plaintiff  who  fails  to 
do  what  the  law  requires,  or  what  one  of  prudence  vi?ould  ordinarily 
do  under  the  same  or  similar  circumstances,  is  negligent,  barring 
Mcovery. 

.'For  the  authorities  in  this  series  on  the  question  whether  viola- 
tion of  an  ordinance  constitutes  negligence,  see  foot-note  of  Conrad 
i;  Springfield  Consol.  Ry.  Co.  (111.),  35  R.  R.  R.  76,  58  Am.  &  Eng. 
R.  Cas.,  N.  S.,  76. 
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StTMt  Railroftds — Injuiie*— Jury  Qnestioit— Contributory  Negli- 
gencct — The  requirement  that  a  traveler  look  and  listen  for  ap- 
proaching cars  before  attempting  to  cross  the  track  does  not  apply 
to  a  street  railroad  to  the  same  extent  as  in  crossing  a  steam  rail- 
road; the  question  of  contributory  negligence  in  the  former  case 
being  generally  left  to  the  jury,  while  in  the  latter  it  is  usually  held 
a  matter  of  law. 

Negligence  —  Contribtttory  Negligence  —  Question  for  Court. — 
When  the  conduct  is  such  that  reasonable  minds  may  not  differ  as 
to  what  a  prudent  person  would  ordinarily  have  done  under  the 
circumstances,    the    question    of  contributory   negligence   \%   (or    the 

Street  Railroads  —  Injuries  —  Contributory  NegUgencct  —  Wh  ile 
plaintiff  looked  toward  the  track  upon  approaching  a  street  car 
track  in  her  automobile,  she  testitied  that  she  only  saw  a  black  ob- 
ject on  the  track,  which  was  in  fact  an  electric  engine  some  50  or 
60  feet  away,  though  there  were  also  several  flat  cars  in  front  of  the 
engine,  and  she  was  unable  to  tell  what  the  abject  was  and  whether 
it  was  standing  or  moving,  and  that  she  did  not  see  the  flat  cars 
until  they  were  about  two  feet  from  the  automobile.  Held,  that 
plaintiff  was  negligent,  preventing  recovery  for  injuries  to  the  au- 
tomobile by  collision. 

Appeal  from  District  Court,  Salt  Lake  County;  T.  D.  Lewis, 
Judge. 

Action  by  Ella  E.  Oswald  against  the  Utah  Light  &  Railway 
Company.  From  a  judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed, 

Henderson,  Pierce,  Critchlow  &  Barrett,  for  appellant. 
P.  L.  IVilliams  and  H.  B.  Thompson,  for  respondent. 

Straup,  J.  Appellant,  the  plaintiff  below,  brought  this  ac- 
tion to  recover  damages  for  an  injury  to  her  electric  automo- 
bile alleged  to  have  been  sustained  by  her  through  the  negligence 
of  the  defendant  in  the  operation  of  an  electric  engine  and  flat 
cars    upon  a  public  street  of  Salt    Lake  City.      The    street  on 

+See  first  foot-note  of  Hoff  v.  Los  Angeles-Pac.  Co.  (CaM,  39 
R.  R.  R.  47,  82  Am,  &  Eng.  R.  Gas.,  N.  S-,  47;  last  paragraph  of  fwt- 
note  of  Gettler  v.  Rhode  Island  Co.  (R.  I,),  38  R.  R.  R.  221.  81  Am. 
St  Eng.  R.  Cas..  N.  S.,  221;  second  foot-note  of  Horsman  v.  Broclon, 
etc.,  Ry.  Co.  (Mass.).  37  R.  R.  R.  62,  60  Am,  &  Eng.  R.  Cas,,  N.  S, 
68;  last  fool-note  of  Dubose  v.  New  Orleans,  etc..  Co.  (La.),  3T  R- 
R.  R.  262,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  203;  fifth  head-note  of  Don- 
ohoe  V.  Portland  Ry.  Co.  (Ore.).  37  R.  R.  R.  66,  60  Am.  &  Eng, 
R.  Cas.,  N.  S..  66. 

tSee  second  foot-note  of  Louisville  &  N.  R.  Co.  v.  Kimble's  Adm'r 
(Ky.).  38  R.  R.  R,  162.  61  Am.  8i  Eng.  R.  Cas..  N.  S..  162;  foot-nolt 
of  Eustis  V.  Boston  Elev.  Ry.  Co.  (Mass.).  37  R.  R.  R.  60.  60  Am. 
&  Eng.  R.  Cas,,  N,  S.,  60. 
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which  the  injury  occurred  ran  east  and  west.  The  accident  oc- 
curred in  the  daytime  in  one  of  the  principal  btisiness  portions 
of  the  city.  The  plaintiff  and  her  daughter,  who  had  been 
shopping,  entered  the  automobile,  which,  facing  west,  was  stand- 
ing in  the  street  near  the  sidewalk.  The  plaintiff  herself  oper- 
ated the  machine.  After  starting  it  and  moving  it  a  little  toward 
the  west  she  "turned  it  in  a  circle  so  that  it  faced  south"  towards 
the  street  railway  track.  Before  attempting  to  cross  the  track 
she  looked  along  it  towards  the  east  and  saw  "a  black  object" 
on  the  track,  the  electric  engine,  but  did  not  see  the  three  or  four 
flat  cars  in  front  of  it,  pushed  to  the  west  and  toward  her.  No 
one  was  on  the  Hat  cars  observing  a  lookout  as  they  approached, 
nor  was  there  any  gong  sounded  or  bell  rung,  or  other  warning 
signals  given  of  the  approach  of  the  cars.  The  plaintiff,  after 
testifying  that  she  was  sitting  on  the  left  side  of  the  machine  and 
had  looked  towards  the  east  along  the  track  as  she  left  the  gut- 
ter, and  saw  only  the  black  object  on  the  track  about  50  or  60 
feet  away,  testified  that,  "knowing  that  I  had  an  abundance  of 
time  to  cross  the  stfeet,"  she  drove  the  automobile  a  little  to  the 
ivest  and  then  south  towards  the  track,  and,  while  crossing,  the 
drawbar  of  the  flat  car  struck  the  front  left-hand  side  of  her  ma- 
chine about  where  her  feet  were,  and  pushed  her  machine  along 
the  track  two  or  three  feet,  injuring  it.  On  direct  examination 
she  was  asked  and  answered:  "Q.  State  whether  or  not  you  ob- 
^rved  it  (the  black  object)  was  a  car  or  an  electric  engine,  or 
whether  you  observed  what  particular  kind  of  a  street  car  it  was. 
A.  No,  sir;  I  just  saw  it  was  a  black  object  up  there,  and  I  had 
plenty  of  time  to  get  across.  Q.  Did  you  notice  whether  at  that 
time  it  was  moving?  A,  I  did  not'  notice."  On  cross-examina- 
tion: "Q.  And  that  thing  that  you  saw  in  the  distance  you  do 
not  know  what  it  was;  you  did  not  know  at  the  time?  A.  No, 
sir.  Q.  And  you  did  not  know  whether  it  was  standing  or  mov- 
ing? A.  No.  sir.  Q.  Now,  it  is  not  a  fact  that  you  had  an  idea 
what  it  was?  A.  Yes,  sir;  I  mav  have  had  an  idea.  Q,  Tell  us 
what  that  idea  was.  A.  The  idea  was  that  whatever  it  was  I 
had  an  abundance  of  time  to  get  across  the  street,"  She  further 
testified  that  the  did  not  see  the  flat  cars  in  front  of  the  electric 
engine  until  the  forward  car  was  about  two  feet  away  and  struck 
the  machine.  The  flat  cars  had  no  sides  extending  above  the 
floor  of  the  car.  The  floor  was  about  six  infches  above  the  wheels. 
How  high  the  floor  was  above  the  ground  or  rails  is  not  made 
to  appear.  On  account  of  the  condition  of  the  weather — some- 
what clondy  and  rainy — the  plaintiff  had  the  hood  or  top  of  the 
automobile  up,  and  in  looking  east  along  the  track  she  was  re- 
niiired  to  lean  somewhat  forward.  It  is  not  made  to  appear,  nor 
is  it  claimed,  that  the  top  interfered  with  her  lookinj  or  seeing 
the  electric  engine  or  flat  cars,  or  because  of  the  condition  of  the 
weather,  or  for  any  other  cause,  they  were  not  plainly  visible. 
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It  was  alleged  in  the  complaint,  and  admitted  iti  the  answer,  that 
tfie  defendant  owned  and  operated  the  street  railway,  and  that 
the  cars  were  operated  by  it. 

[1]  The  plaintiff  had  pleaded  and  offered  in  evidence  the  fol- 
lowing city  ordinance:  "It  shall  be  unlawful  for  any  person, 
firm  or  corporation  owning  or  operating  any  street  railway  within 
the  corporate  limits  of  Salt  Lake  City,  to  run  any  car  on  or  over 
any  track  so  owned  or  operated,  without  having  in  charge  of 
such  car  a  motorman  and  a  conductor;  provided  that  cars  may 
be  run  and  operated  with  only  one  man  in  charge  thereof,  if  at 
all  times  when  the  car  is  in  motion  he  shall  be  stationed  at  the 
front  end  of  such  car  and  have  charge  of  the  motor." 

The  court,  on  defendant's  objection,  excluded  the  ordinance, 
on  the  theory  that  it  related  "only  to  street  cars  carrying  passen- 
gers," and  was  "enacted  for  the  purpose  of  protecting  passen- 
gers riding  on  cars,"  and  since  the  electric  engine  and  flat  cars 
were  not  carrying  passengers  the  ordinance  was  not  pertinent. 
This  ruling  is  complained  of.  We  think  the  court  erred  in  its 
interpretation  of  the  ordinance  and  in  excluding  it.  The  pur- 
pose of  the  ordinance  is  not  only  for  the  protection  of  passen- 
gers on  cars,  but  also  for  the  protection  of  pedestrians  and  trav- 
elers on  and  along  streets  upon  which  cars  are  operated,  and  to 
avoid  collision  with  and  injury  to  them. 

[2]  At  the  conclusion  of  plaintiff's  case  the  court,  on  defend- 
ant's motion,  granted  a  nonsuit  on  the  ground  of  insufficiency  of 
evidence  to  show  negligence  on  the  part  of  the  defendant,  and 
upon  the  further  ground  that  the  plaintiff  was  guilty  of  contribu- 
torv  negligence.  This  ruling  is  also  assigned  as  error.  In  re- 
viewing it  we  will  consider  the  case  with  the  ordinance  in  evi- 
dence. When  so  considered  the  evidence  of  defendant's  negli- 
gence was  sufficient  to  require  a  submission  of  the  case  to  the 
jury.  Whether  the  plaintiff  was  herself  guilty  of  contributory 
negligence  is  more  serious.  The  evidence  shows  that  before  she 
undertook  to  cross  the  street  she  looked  toward  the  east  and  saw 
a  black  object,  the  electric  engine,  50  or  60  feet  away,  but  did 
not  notice  what  it  was,  whether  it  was  an  ordinary  car  or  some- 
thing else,  nor  did  she  notice  whether  it  was  standing  or  moving, 
nor  did  she  see  or  notice  the  three  or  four  flat  cars  pushed  i" 
front  of  it  and  towards  her.  Not  noticing  the  flat  cars,  and  be- 
lieving that  the  black  object,  whatever  it  was,  was  the  only  thing 
on  the  track  which  would  interfere  with  her  crossing  the  street, 
and  believing  that  she  had  ample  time  to  cross  it  before  the  ob- 
ject approached  her,  if  moving  towards  her,  she  undertook  to 
cross  the  street,  and  in  doing  so  her  automobile  was  struck  by 
the  forward  car.  She  was  moving  slowly,  as  were  also  the  flat 
cars.  In  her  attempt  to  cross  the  street  she  of  necessity  drove 
her  machine  right  in  front  of  the  moving  flat  cars,  or  within  a 
few  feet  of  them,  not  observing  them,  as  testified  to  hy  her,  un- 
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til  the  forward  car  was  within  about  two  feet  of  her  and  struck 
her  machine.  Was,  now,  the  plaintiff  so  clearly  guilty  of  con- 
tributory negligence  that  we  ought  to  say  as  a  matter  of  law  that 
she  was  not  entitled  to  recover? 

[3]  That  contributory  negligence  bars  recovery,  and  that  a 
plaintiff,  who  fails  to  conform  to  what  the  law  requires  of  him, 
or  to  do  what  a  person  of  prudence  would  ordinarily  have  done 
under  the  same  or  similar  circumstances,  is  guilty  of  negligence, 
are  axioms  of  the  law.  The  law  as  provided  by  the  ordinance 
prescribed  some  conduct  for  the  defendant.  Courts  have  de- 
clared that  the  omission  or  commission  of  something  in  viola- 
tion of  a  valid  statute,  or  of  an  ordinance  reasonable  in  its 
terms,  is  negligence,  or  evidence  of  negligence.  The  law,  how- 
ever, has  not  prescribed  the  conduct  of  a  person  situated  as  was 
the  plaintiff.  It  did  impose  a  duty  on  her  to  use  ordinary  care ; 
but  further  than  that  her  conduct  was  not  prescribed  by  law. 
Except  in  comparatively  few  instances  the  law  does  not  prescribe 
what  persons  shall  do,  nor  may  courts  say  that  the  specific  al- 
Iqjcd  and  proven  acts  of  commission  or  omission  constitute  neg- 
ligence. In  a  large  majority  of  cases  the  law  in  such  particu- 
lars gives  no  specific  instructions  or  directions.  It  gave  none 
here  with  respect  to  plaintiff's  conduct.  In  determining  whether 
she  was  or  was  not  guilty  of  negligence  therefore  involves  two 
iiuestions.  First,  the  fixing  of  a  standard  of  what  a  prudent 
person  ordinarily  would  have  done  under  the  same  or  similar  cir- 
cumstances ;  and,  second,  whether  the  plaintiff's  conduct  came  up 
lo  that  standard.  Such  questions  ordinarily  are  for  the  jury. 
Efforts  have  been  made  by  courts  to  fix  a  mark,  or  line,  where, 
in  the  determination  of  such  questions,  the "p™ vine e  of  the  court 
ends  and  that  of  the  jury  begins.  Courts  quite  generally  have 
aid  that  the  failure  of  a  traveler  to  Icok  and  listen  for  approach- 
ing cars  before  attempting  to  cross  a  steam  railway  track  con- 
«ihites  negligence  as  matter  of  law.  That  is,  the  courts  them- 
selves pronounce  such  conduct  negligence  on  the  facts.  But 
aisde  from  such  and  similar  cases,  and  of  cases  where  the  con- 
duct is  prescribed  by  statute  or  ordinance,  the  cases  are  rare 
where  the  courts  have  undertaken  to  characterize  given  conduct 
as  negligence  or  due  care.  The  question  generally  is  left  to  the 
jury.  In  determining  when  the  province  of  the  court  ends,  and 
Ihat  of  the  jury  begins,  much  difficulty  has  been  experienced  by 
courts.  They  generally  say  the  province  of  the  one  ends  and  the 
other  begins  when  reasonable  minds  may  differ  as  to  the  facts, 
or  the  inferences  or  conclusions  to  be  drawn  from  either  dis- 
puted or  undisputed  facts,  with  respect  to  the  questions  of  what 
a  prudent  person  ordinarily  would  have  done  under  the  same  or 
similar  circumstances,  and  whether  the  conduct  of  the  person 
charged  with  negligence  came  up  to  that  standard.  But  it  is 
about  as  difficult  to  determine  that, -as  it  is  to  determine  what  a 
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prudent  person  ordinarily  would  have  done  under  the  circum- 
stances of  the  case. 

[4]  Courts  generally  have  held,  and  so  have  we,  that  the  re- 
quirements of  a  traveler  to  look  and  listen  for  approaching  cars 
before  attempting  to  cross  a  steam  railway  track  do  not  apply  to 
the  same  extent  to  one  crossing  a  street  railway  track.  For  a 
failure  to  do  the  one  the  courts  generally  have  pronounced  the 
conduct  negligence  on  the  facts ;  for  failure  to  do  the  other, 
courts  generally  have  left  the  question  to  the  jury. 

[5]  When,  however,  the  conduct  is  such — accepting  the  gen- 
eral test  for  want  of  a  better  one — that  reasonable  minds  may  not 
differ  as  to  what  a  prudent  person  ordinarily  would  have  done 
under  the  circumstances,  and  whether  the  conduct  of  the  per- 
son charged  with  negligence  came  up  to  that  standard,  like  one 
heedlessly  walking  or  driving  in  front  of  a  moving  car,  the  court 
may  itself  pronounce  the  conduct  negligence. 

Now  what  is  the  situation  here?  A  prudent  person  under 
some  circumstances  may  attempt  to  drive  or  walk  across  a  street 
railway  track  without  looking  for  the  approach  of  cars.  Let  it 
be  assumed  that  whether  he  ordinarily  would  do  so  under  most 
circumstances  is  a  question  of  fact.  The  plaintiff,  however,  tes- 
tified that  she  looked,  but  looked  so  inattentively  or  purposelessly 
that  she  knew  not  whether  the  object  seen  by  her  was  a  street 
car  or  something  else.  The  question,  therefore,  is  not  whether 
a  prudent  person  before  attempting  to  cross  a  street  car  track 
ordinarily  was  or  was  not  required  to  look  for  approaching  cars, 
or  whether  he  ordinarily  would  or  would  not  have  done  so,  but 
whether  a  prudent  person,  in  looking,  under  the  circumstances 
testified  to  by  plaintiff,  and  exercising  the  care  in  that  particu- 
lar that  a  prudent  person  ordinarily  would  exercise,  would  so 
have  conducted  or  behaved  himself  that  he,  under  the  ciraim- 
stances  ordinarily  would  have  seen  no  more  than  did  plaintlff- 
We  must,  and  do,  assume  she  looked.  She  so  testified.  But 
what  shall  be  said  of  her  conduct  in  looking,  the  manner  in 
which  she  in  that  particular  conducted  or  behaved  herself,  as 
testified  to  by  herself,  that  she  looked  so  purpose  less  Iv.  so  inat- 
tentively that,  with  a  view  unobstructed,  and  in  the  daytime,  she 
was  unable  to  tell  whether  the  black  object,  but  50  or  60  feet 
away,  was  a  street  car  or  something  else,  whether  it  was  stand- 
ing or  moving,  and  that  she  did  not  see  the  flat  cars,  though  the 
forward  car,  as  she  turned  her  machine  to  cross  the  track,  was 
then  almost  in  front  of  her  and  in  her  direct  path.  She  did  not 
testifv  that  she  saw  the  flat  car  too  late  to  stop  her  machine  and 
avoid  the  collision,  but  that  she,  notwithstanding  her  lookii^. 
had  not  seen  it,  until  it  was  about  two  feet  from  the  machine 
and  coUided  with  it. 

[6]  May  reasonable  minds  differ  that  such  conduct  was  the 
ordinary  conduct  of  a  prudent  person  under  the  circumstances? 
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We  think  not.  Counsel  say  that  a  prudent  person  in  looking  as 
did  the  plaintiff  might  well  have  seen  the  electric  engine  but  not 
the  fiat  cars,  because  they  were  considerably  lower  than  the  ob- 
ject looked  at,  and  because  of  the  infrequency  of  flat  cars 
pushed  or  drawn  along  street  car  tracks.  There  may  be  cases 
where  one  may  receive  impressions  by  mistaking  or  miscon- 
ceiving the  facts  or  objects,  or  their  appearance,  and  act  on  such 
impressions,  and  not  be  guilty  of  negligence.  But  one  may  also 
be  guilty  of  mistaking  or  misconceiving  facts  or  objects  or  ap- 
pearances, negligently.  Plaintiff's  not  seeing  the  fiat  cars,  and 
not  knowing  whether  the  black  object  seen  by  her  was  a  street 
car  or  something  else,  or  whether  it  was  standing  or  moving,  did 
not  result  from  such  a  mistake  or  misconception,  but  from  her 
conduct  in  looking  in  an  objectless  and  aimless  manner,  from  her 
negligent  or  careless  behavior  in  that  regard.  Because  of  that 
thoughtless  and  purposeless  manner  of  looking  and  of  her  care- 
less conduct  in  that  regard,  the  flat  cars  were  not  seen  by  her, 
though  they  were  plainly  visible  and  almost  in  her  direct  path  as 
she  undertook  to  cross  the  track. 

We  think  the  nonsuit  was  properly  granted  on  the  ground  of 
contributory  negligence.  The  judgment  of  the  court  below  is 
therefore  affirmed,  with  costs. 

Fbick,  C.  J.,  and  McCarty,  J.,  concur. 


Thorgrimson  et  al.  v.  Northerh  Pac.  Ry,  Co. 

(Supreme  Court  of  Washington,  Aug,  10,  1911.) 

[117  Pac.  Rep.  406.] 

RMlroadB— Fires — Negligence.*— The  nesUsence  of  a  railroad  com- 
pany is  not  presumed  from  the  mere  passing  of  a  train  followed  by 
i  fire,  but  proof  of  the  setting  of  a  fire  raises  an  inference  of  neg- 
ligence, which  it  has  the  burden  of  rebutting,  if  it  would  escape  lia- 
bility. 

Railroads — Fires — Negligence — Evidence. — The  negligence  of  a  rail- 
road company  causing  a  lire  by  a  passing  engine,  may  be  proved 
by  circumstantial  evidence,  but  the  mere  fact  that  a  building  adja- 
cent to  a  track  was  burned  an  hour  or  more  after  a  train  had  passed, 
'without  any  proof  that  the  6re  came  from  the  passing  engine,  or 
that  the  appliances  of  the  engine  were  defective,  or  that  there  was 
negligent  operation,  does  not  show  actionable  negligence. 

Railroads — Fires — Negligence — Evidence. — The  testimony  of  a  wit- 

'See  foot-note  of  Birt  v.  Southern  Ry.  Co.  (S.  Car.).  38  R.  R,  R, 
687,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  first  foot-note  of  Carter  v. 
Maryland  &  P.  R.  Co.  (Md.),  38  R.  R,  R,  142.  91  Am.  &  Eng.  R, 
Cas..  N.  S..  142;  foot-note  of  Deppe  v.  Atlantic  C.  L.  R.  Co.  (N.  Car,), 
37  R.  R.  R.  39,  60  Am,  &  Eng,  R.  Cas.,  N,  S.,  39. 
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ness  observing  a  passing  train  at  night  about  an  hour  before  the 
■JestruCtion  by  tire  of  a  building  near  the  track  that  the  engine  threw 
sparks  about  as  large  as  the  end  of  his  little  finger,  that  the  sparki 
were  thrown  from  10  to  29  feet  from  the  engine,  but  that  the  engine, 
did  not  throw  more  sparks  than  usual,  does  not  show  that  the  ea- 
gine   threw   sparks  which  caused  the  fire. 

Evidence — Judicial  Notice — OperaticHi  of  Enginn — Spaiks.t— 
Courts  will  take  judicial  notice  that  it  is  itnpossible  to  operate  loco- 
motives with   coal   or  wood  without   throwing  some   sparks. 

Appeal  and  Error — Questions  Reviewable — Immaterial  Qnestioni. 
— Where  the  verdict  approved  by  the  trial  court  was  correct  under 
the  evidence,  exceptions  to  instructions  given  and  refused  are  im- 
material. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
John  F.  Main,  Judge. 

Action  by  O.  B.  Thorgrimson,  as  receiver  of  the  Olympic 
Roofing  Company,  and  another  against  the  Northern  Pacific 
Railway  Company.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

Blias  A.  Wright  and  E.  M.  Farmer,  for  appellants. 
C.  H.  Winders,  for  respondent. 

Chadwick,  J.  This  action  was  brought  to  recover  damages  on 
account  of  the  destruction  by  fire  of  the  plant  of  the  Olympic 
Roofing  Company.  The  property  destroyed  was  about  80  feet 
south  of  the  main  line  of  the  Northern  Pacific  main  track,  on 
what  is  known  as  its  "Seattle  Division."  The  plant  consisted  of 
two  buildings,  connected  by  a  piank  platform  about  24  feet  wide. 
The  buildings  were  covered  with  corrugated  iron.  The  train 
which  is  alleged  to  have  set  the  fire  was  going  upgrade  past  the 
Olympic  company's  plant,  at  about  11  o'clock  at  night.  The  train 
was  observed  by  only  one  witness,  who  testified  that  it  was  work- 
ing hard,  "about  like  other  trains  would  work"  on  that  or  other 
similar  grades.  He  passed  the  property  after  the  train  had  passed 
him  and  observed  no  fire  of  any  kind;  although  he  thinks  he  would 
have  done  so  had  it  then  broken  out.  The  company  employed  a 
night  watchman  who  was  reading  a  magazine  when  the  train 
passed.  He  testifies,  that  there  was  nothing  that  particularly  at- 
tracted his  attention ;  that  the  train  worked  as  other  trains  worked 
in  going  over  that  divide ;  that  it  was  customary,  and  it  was  done 
in  this  instance,  to  cut  the  train  at  some  place  above  appellanl? 
plant,  and  to  take  the  train  over  the  heavier  part  of  the  grade  in 

tSee  first  foot-note  of  Orth  v.  Saginaw  Valley  Traction  Co. 
(Mich.),  37  R.  R.  R.  58H.  60  Am.  &  Enir.  R.  Cas..  N.  S.,  588:  third 
head-note  of  People  v.  Erie  R.  Co.  (N.  Y.).  36  R.  R.  R.  587.  59  Am 
&  Eng.  R.  Cas.,  N.  S.,  5S7;  foot-note  of  Alabama  &  V.  Ry.  Co.  i'. 
Baldwin  (Miss.),  30  R.  R.  R.  693,  99  Am.  &  Eng.  R.  Cas.,  N.  S.,  <S3. 
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sections;  that  this  was  done  on  the  night  in  question;  that  after 
the  train  had  passed,. he  cooked  his  midnight  supper;  that  about 
three-quarters  of  an  hour  after  the  last  section  had  gone  up,  and 
hence  an  hour  or  more  after  the  engine  had  passed  the  plant,  he 
noticed  a  light  through  the  window  of  his  cabin ;  that  lie  ran  out 
and  found  the  pjatfonm  between  the  two  buildings  ablaze.  He 
endeavored  to  get  in  one  of  the  buildings,  but  was  unable  to  do 
so,  and  the  fire  passed  beyond  his  eontro!.  From  a  verdict  in  favor 
of  the  defendant,  plaintiffs  have  appealed. 

The  negligence  alleged  in  the  complaint  is  that  respondent,  was 
negligent  in  the  maintenance  of  its  right  of  way,  in  that  debris 
had  been  allowed  to  accumulate  thereon,  and  that  the  engine  was 
defective  and  not  equipped  with  proper  spark  arresters,  and  was 
negligently  operated  by  respondent's  servants.  Appellants  failed 
to  make  any  sufficient  showing  of  defective  equipment  or  negli- 
gent operation  to  go  to  the  jury,  and  these  features  of  the  case 
were  taken  from  the  jury  by  the  trial  judge.  The  jury  found 
with  respondent  upon  the  remaining  issue — -that  is,  the  alleged 
negligence  in  caring  for  the  right  of  way — so  that  question  need 
not  be  discussed.  Although  the  record  is  long  and  the  briefs 
cover  a  wide  range,  we  think  the  question  for  our  decision  is  a 
simple  one. 

[I]  The  rule  putting  the  burden  on  the  railway  company  to 
explain  the  cause  of  a  fire  following  a  passing  engine,  to  which 
this  court  is  probably  committed  (Overacker  v.  Northern  Pacific 
Ry.  Co.,  117  Pac.  403  just  decided)  and  which  counsel  relied  on 
to  carry  the  case  to  the  jury  on  the  questions  of  equipment  and 
operation,  is  one  of  necessity,  and  is  applied  so  that  justice  may 
not  be  defeated.  But  we  know  of  no  cases  going  to  the  extent 
to  which  counsel  would  have  us  go  to  sustain  their  contention ; 
that  is,  to  presume  negligence  from  the  mere  passing  of  the  train 
followed  by  a  fire.  It  is  the  proof  of  setting  the  fire,  and  not  the 
fact  that  a  building  adjacent  to  a  railroad  right  of  way  was 
burned,  that  raises  the  inference  of  negligence  and  shifts  the 
burden  of  proof.  In  all  the  cases  we  have  examined,  including 
those  from  our  own  court,  where  the  burden  has  been  shifted  from 
plaintiff  to  defendant,  there  has  been  some  evidence  from  which 
the  jury  might  infer  with  reasonable  certainty  that  the  fire  would 
not  have  occurred  unless  set  by  the  passing  train.  Counsel  ad- 
mitted on  the  trial  and  appellants  now  admit  that  they  have  no 
evidence  other  than  circumstantial  evidence. 

{2]  Negligence  of  the  character  alleged  may  be  proved  bv  cir- 
aimstantial  evidence  (13  Am.  &  Eng.  Ency.  Law,  5101,  biit  the 
difliculty  ifi  this  case  is,  that  the  mere  fact  that  the  building  burned 
an  hour  or  more  after  a  train  had  passed  is  not  a  circumstance 
showing  the  neghgence  of  respondent,  but  is  the  ultimate  fact, 
proof  of  which  is  essential  and  which,  being  proven,  raises  the 
question — not  presumption — whether  the  respondent's  engine  war 
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properly  equipped  and  properly  operated,  a  fact  which  the  books 
say  can  be  explained  only  by  the  respondent  company.  So 
long  as  the  origin  of  the  fire  is  open  to  doubt  or  specula- 
tion, there  is  nothing  for  the  rule  contended  for  b}-  appel- 
lants to  operate  on.  Reduced  to  its  last  terms,  the  rule  as  we 
extract  it  from  the  cases  and  as  stated  by  Thompson  in  his  work 
on  Xegligence,  §  2292,  is  that  "the  mere  fact  of  ignition,  when 
it  is  shown  to  have  proceeded  from  the  locomotive,  is  prima  facie 
evidence  under  the  principle  of  res  ipsa  loquitur."  The  fault  in 
appellant's  case  is  that  it  is  not  shown  by  any  direct  evidence  that 
the  fire  proceeded  from  the  locomotive,  or  that  it  was  discovered 
so  soon  after  the  passing  of  the  train  as  to  reasonably  exclude  any 
other  cause,  or  that  the  appliances  were  defective,  or  that  there 
was  negligent  operation.  Some  one  or  ai!  of  these  things  must  be 
shown  in  order  to  shift  the  burden  of  explanation. 

In  Finkelston  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  94 
Wis.  270,  68  X.  W.  1005,  the  fire  was  discovered  an  hour  and  a 
half  after  sparks  had  been  coming  from  an  engine  standing  on  a 
side  track,  six  or  seven  feet  from  the  warehouse  which  had  been 
destroyed.  The  testimony  showed  that  the  engine  was  throwing 
sparks  in  unusual  quanities  and  of  unusual  size.  Discussing  the 
element  of  time  as  it  occurred  in  that  case,  the  court  said :  "Obvi- 
ously, it  is  no  objection  that  the  origin  of  the  fire  was  not  estab- 
lished by  direct  evidence;  but  there  must  be  some  limit  beyond 
which  the  main  fact  cannot  be  found  from  inference,  else  parties 
in  circumstances  like  the  defendant  was  may  be  held  liable  for 
all  fires,  occurring  in  the  vicinity  of  their  tracks,  that  can,  by  any 
possibility,  be  attributed  to  their  conduct,  unless  they  are  able  to 
prove  that  the  fires  were  not  so  caused.  Such  a  rule  would  sub- 
ject railroad  companies  to  such  penalties  as  to  seriously  and  un- 
justly cripple  a  business  essential  to  the  public  welfare.  Tlie 
origin  of  a  fire  under  such  circumstances  must  be  established  so 
as  to  produce  conviction,  to  a  reasonable  certainty,  on  an  unprej- 
udiced mind,  the  same  as  any  other  fact;  and,  until  there  is  evi- 
dence to  so  establish  it,  the  defendant  is  not  called  upon  to  prove 
that  the  fire  was  not  caused  as  alleged.  Flanaghan  v.  C,  M.  &  St. 
P.  R.  Co.  [65  Minn.  112]  67  \.  W.  794;  Stratton  v.  U.  P.  R.  Co. 
[7  Colo.  App.  126]  42  Pac.  602;  Denver,  T.  &  G.  R.  Co.  i'.  De 
Graff,  2  Colo.  App.  42  [29  Pac.  664] ;  Denver  &  R.  G.  R.  Co.  f. 
Morton.  3  Colo.  App.  155  [32  Pac.  345]  ;  Sheldon  v.  H.  R.  R- 
Co,,  29  Barb.  (X.  Y.)  226."  And,  after  discussing  the  facts  and 
the  authorities,  the  court  said :  "After  a  thorough  search  for  and 
examination  of  precedents,  we  may  safely  venture  the  a.fscrtion 
that  no  satisfacton.-  authority  can  be  found  for  carr>-ing  the  in- 
ference of  the  existence  of  facts  unseen  from  those  se%n  so  far 
as  would  be  required  to  send  this  case  to  a  jury." 

In  the  case  of  Sheldon  v.  Hudson  River  R.  Co.,  supra,  the  court 
held  that  it  would  be  unreasonable  to  charge  a  defendant  with  the 
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destruction  of  plaintiff's  property  because  a  locomotive,  charged 
to  be  at  fault,  had  carried  fire  in  the  furnace,  and  passed  within 
6  or  7  feet  of  the  property  an  hour  and  seventeen  minutes  be- 
fore the  smoke  or  flames  made  their  appearance.  The  element  of 
time  was  considered  in  Denver,  etc.,  R.  Co.  v.  De  Graff,  2  Colo. 
.\pp.  42,  29  Pac.  664.  The  court  there  said:  "The  fa<:t  of  the 
oi^n  of  the  fire,  like  any  other  material  fact,  should  be  estab- 
lished; and  while  the  jury,  within  certain  limits,  may  be  left  to 
infer  the  fact  from  the  circumstances  proved,  such  proof  should 
be  sufficient  to  rebut  the  probability  of  the  fire  having  originated 
in  any  other  manner." 

.After  discussing  the  cases  denying  that  the  mere  fact  that  a  fire 
breaks  out  upon  or  near  a  right  of  way  after  a  train  has  passed 
nill  furnish  evidence  from  which  the  jury  may  infer  negli- 
gence, Mr.  Thompson  says :  "These  decisions  are  believed 
to  be  untenable;"  but  adds:  "While  at  the  same  time  it 
must  be  conceded  that  the  distance  in  point  of  time  between  the 
discovery  of  the  fire  and  the  passing  of  the  train,  and  the  sur- 
rounding circumstances  making  the  conclusion  of  the  fire  having 
been  set  bv  some  one  else  more  or  less  probable  may  be  such  as 
to  make  the  evidence  too  remote."  2  Thompson,  Negligence,  § 
2292. 

[3]  We  have  not  overlooked  the  contention  of  the  appellants 
that  there  was  evidence  tending  to  show  that  the  engine  of  the 
passing  train  threw  sparks,  and  that  the  witness,  testifying  to 
that  fact,  said  that  they  seemed  to  him  to  be  "about  as  large  as 
Ifie  end  of  my  little  finger."  But  the  same  witness  says  that  the 
engine  was  not  throwing  more  sparks  than  usual. 

[41  That  it  is  impossible  to  operate  locomotives  with  coal  or 
«ood  without  throwing  some  sparks  is  not  denied.  It  is  a  fact 
of  which  courts  take  judicial  notice.  The  testimony  when  taken 
as  a  whole  shows  thev  were  not  thrown  an  unusual  distance,  and 
thai  they  did  not  set  fire  to  the  dried  grass  on  the  right  of  way  is 
established  by  the  verdict  of  the  jury. 

A  point  is  made  on  the  following  questions  and  answers :  "Q. 
.About  what  was  the  quantity  of  sparks,  if  you  can  judge,  Mr. 
Henry,  that  was  being  thrown  out?  A.  I  could  not  say  as  to  the 
quantity.  Q.  Could  you  estimate  the  ^ize  of  them?  A.  Well, 
judging  from  the  distance  they  were  probable  as  large  as  the  end 
of  my  little  finger.  Q.  About  how  far  from  the  main  line — from 
Ihe  right  of  way — were  they  falling?  A.  Well,  all  the  way  from 
10  to  25  feet."  But  the  whole  testimony  of  the  witness  relied 
upon  to  show  that  the  engine  was  throwing  sparks  beyond  the 
nrfil  of  wav  shows  that  he  was  describing  the  distance  from  the 
"igine,  rather  than  from  the  outer  limit  of  the  right  of  way. 
It  was  evidentiv  so  understood  by  counsel  on  the  trial,  for  the 
fesuraony  quoted  was  followed  by  the  following  interrogatory: 


,,  Google 


512       Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 
St.  Louis  &  S.  F.  R.  Co.  V.  Houston 

"Were  any  of  them  being  thrown  farther  than  25  feet?"  This 
being  objected  to  as  leading,  the  subject  was  not  pursued  further. 

We  have  not  thought  it  necessary  to  discuss  in  detail  the 
many  authorities  cited  by  counsel.  There  are  two  lines 
of  authority,  the  one  shifting  the  burden  to  defendant  upon 
a  prima  facie  showing;  the  other  requiring  an  affirmative 
showing  of  negligence  on  the  part  of  the  plaintiff,  and  both  of 
them  are  well  sustained  by  authority.  Those  interested  may 
find  a  complete  discussion  of  the  subject  in  chapter  75,  2  Thomp- 
son on  NegUgence;  33  Cyc,  p.  1359  et  seq.,  and  13  Am.  &  Eng. 
Ency.  Law,  p.  498  et  seq. 

[5]  Exceptions  were  taken  to  the  instructions  given  and  re- 
fused, and  other  errors  are  assigned ;  but  having  held  with  the 
lower  court  and  jury  on  the  main  issues,  they  have  become  im- 
material. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Ellis,  Crow,  and  Morris,  JJ.,  concur. 


St.  Louis  &  S.  F.  R.  Co.  v.  Houston. 

(Supreme  Court  of  Oklahoma.  Jan.  lo.  IBII.) 

[117  Pac.  Rep.  184.] 

Railroada — Negligence — Failure  to  Sound  Bell  and  Whisde— Evi- 
dence— AdmiMdbility.*— Ringing  the  bell  and  sounding  the  whistle  oi 
a  locomotive  are  the  ordinary  methods  of  warning  persons  and  ani- 
mals, who  seem  to  be  in  a  place  of  danger  from  approaching  trains. 
of  their  peril,  and  in  such  cases  evidence  lending  to  prove  a  failure 
to  do  so  is  proper  to  go  to  the  jury  on  ihe  question  of  negligence, 
whether  the  signals  are  required  hy  statute  or  not. 

Appeal  and  Error — Harmless  Error. — The  Supreme  Court  is  re- 
quired by  statute  to  disregard  any  error  or  defect  in  the  pteadings 
or  proceedings  which  does  not  affect  the  substantial  rights  of  the 
adverse  party. 

(Syllabus  by  the  Court.) 

•For  the  authorities  in  this  series  on  the  question  whether  sla[" 
utory  requirements  are  the  sole  measure  of  a  railroad  company's 
duties  in  regard  to  giving  crossing  signals,  see  last  paragraph  of 
last  foot-note  of  Elliott  v.  New  York,  etc..  R.  Co.  (Conn.).  39  R-  R- 
R.  347,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  247;  first  head-note  of  Lon"- 
ville  &  N,  R.  Co.  v.  Kimble  (Ky.),  38  R.  R.  R.  162,  61  Am.  4 
Eng.   R.  Cas..  N,  S.,  163. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  of 
those  in  charge  of  trains  upon  seeing  stock  upon  or  near  track,  set 
foot-note  of  Harris  c.  Missouri,  etc.,  Ry.  Co.  (Okla.).  35  R.  «■  ^ 
1,  88  Am.  &  Eng,  R.  Cas..  N.  S.,  1. 
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Error  from  Caddo  County  Court;  W.  W.  Vaughan,  Judge. 

Action  by  Wm.  Houston  a^inst  the  St.  Louis  &  San  Fran- 

dico  Railroad  Company.    Judgment  for  plaintiff,  and  defendant 

brii^  error.    Affirmed. 

(('.  F.  Evans,  R.  A.  KleinschmidI,  and  Stevens  &  Myers,  for 
plaintiff  in  error. 

Kane,  J.  The  petition  alleged,  in  substance,  that  the  plaintiff, 
defendant  in  error  here,  was  loading  a  car  belonging  to  the  de- 
fendant, plaintiff  in  error  here,  with  cotton  seed,  which  car  had 
been  placed  on  the  defendant's  side  track  by  the  defendant  for 
loading,  and  that  while  loading  said  car  he  was  at  a  place 
where  he  had  a  right  to  be.  That  while  so  loading  said 
car  the  defendant  wantonly,  negligently,  and  carelessly  ran 
a  passenger  train  into  plaintiff's  team,  which  at  that  time  was 
hitched  to  the  plaintiff's  wagon,  from  which  he  was  unloading 
said  cotton  seed  into  defendant's  car.  That  at  said  time  said 
plaintiff  was  north  of  the  defendant's  depot  and  the  de- 
lendant's  train  was  nearing  the  depot,  and  the  defendant 
negligently  failed  to  blow  the  whistle  and  failed  to  ring 
the  bell,  and  gave  no  alarm  whatever,  and,  as  aforesaid, 
wantonly  and  negligently  ran  into  plaintiff's  wagon  and 
leam,  fatally  wounding  one  of  plaintiff's  horses  and  break- 
ing the  plaintiff's  wagon  tongue,  and  wounding  and  bruis- 
ing the  plaintiff.  That  the  horse  killed  was  reasonably  worth 
Sl.^0.  That  said  wagon  was  injured  in  the  sum  of  $20,  and  that 
said  defendant  was  disabled  from  work  for  a  period  of  four 
days,  which  was  reasonably  worth  $2.50  per  day,  and  was  so 
wounded  and  suffered  such  mental  pain  as  to  damage  him  in 
ihc  sum  of  S500.  The  answer  was  a  general  denial  and  an  al- 
l^tion  to  the  effect  that,  if  the  said  plaintiff  sustained  injuries 
to  either  his  person  or  property,  it  was  due  to  his  own  carelessness 
and  want  of  care.  The  reply  was  a  general  denial.  Upon  trial 
In  a  jur>',  there  was  a  verdict  for  the  plaintiff  in  the  sum  of 
?150,  upon  which  judgment  was  entered.  To  reverse  this  judg- 
ment, this  proceeding  in  error  was  commenced, 

|1]  Among  the  assignments  of  error  is  one  to  the  effect  that 
it  ivas  error  to  admit  the  testimony  of  Judge  Holding  as  to  the 
failure  of  the  plaintiff  in  error  to  ring  the  bell  and  sound  the 
thistle.  Rearing  on  this  question,  the  evidence  tends  to  show  that, 
in  order  for  plaintiff  to  unload  the  cotton  seed  in  the  manner 
alleged,  it  was  necessary  to  so  place  his  team  and  wagon  that  a 
train  could  not  pass  on  the  main  track  without  colliding 
with  them ;  that  this  was  the  situation  of  the  plaintiff 
when  the  accident  occurred.  There  is  also  some  evidence 
'"  the  effect  that  there  was  a  street  crossing  about  100 
feel  from  the  point  where  the  accident  occurred,  in  the  direction 
«  R  R  R-33 
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from  whence  the  train  that  caused  the  injury  approached. 
There  is  no  contention  on  the  part  of  the  defendant  in  error  thai 
the  engineer  violated  the  section  of  the  statute  which  makes  it 
a  misdemeanor  for  an  engineer  to  omit  to  cause  the  bell  to  ring 
or  a  steam  whistle  to  sound  at  a  certain  distance  from  the  place 
where  the  track  crosses  a  public  way,  and  there  was  no  instruction 
asked  or  given  presenting  that  theory  to  the  jury.  The  evidence  as 
to  giving  signals  seems  to  have  been  introduced  for  the  purpose 
of  showing  that  the  railway  company  neglected  some  duty  that  :t 
owed  the  plaintiff  in  the  situation  in  which  he  was  found.  Ringing 
the  bell  and  sounding  the  whistle  of  a  locomotive  are  the  ordinary 
methods  of  warning  persons  and  animals  who  seem  to  be  in  a 
place  of  danger  from  approaching  trains  of  their  peril,  and  in 
such  cases  evidence  tending  to  prove  a  failure  to  do  so  is  proper 
to  go  to  the  jury  on  the  question  of  negligence,  whether  the  signals 
were  required  by  statute  or  not.  We  think  that  that  is  the  situa- 
tion here,  and  that  on  that  theory  Judge  Holding's  evidence  was 
admissible. 

[2]  There  are  other  errors  assigned,  but,  after  a  careful  exami- 
nation of  the  record,  we  are  convinced  that  there  was  no  reversi- 
ble error  committed  by  the  court  below.  The  case  was  submitted 
to  the  jury  upon  instructions  substantially  complying  with  the 
law,  and,  as  there  was  evidence  reasonably  supporting  their  ver- 
dict, it  will  not  be  disturbed.  The  Supreme  Court  is  required  by 
statute  to  "disregard  any  error  or  defect  in  the  pleading  or  pro- 
ceeding which  does  not  effect  the  substantial  rights  of  the  ad- 
verse party."  Section  4344,  Wilson's  Oklahoma  Statutes;  Mullen 
V.  Thaxton,  24  Okl.  643,  104  Pac.  359. 

The  judgment  of  the  court  below  is  affirmed.  All  the  Juslices 
concur. 
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Evans  v.  Philadelphia,  B.  &  W.  R.  Co. 

(Supreme  Court  of  Delaware,  June  31,  1911.) 

[80   All.   Rep.   625,] 

Rulroads — Accident  «t  Crociing — Contributory  NegBgenco— Non- 
nit.— Id  an  action  for  death  at  a  railroad  crossing,  a  nonsuit  wilt 
be  granted  if  plaintiff  fails  to  prove  the  negligence  of  defendant,  or 
if  plainlilTs  testimony  shows  that  the  person  killed  was  guilty  of 
ntgligence   which    proximately    contributed   to   his   death. 

Railroada — Accident  at  Crouing — Contributory  Negligence— Pr«- 
mmptioni.* — Where  a  person  is  killed  at  a  railroad  crossing,  it  will 
be  presumed  that  in  approaching  the  crossing  he  exercised  the  care 
oi  an  ordinarily  prudent  person,  if  the  evidence  is  silent  as  to  his 
conduct  at  the  time  of  the  injury,  but  such  presumption  will  not 
obiain  in  the  face  of  unmistakable  evidence  of  contributory  negli- 

Railroada — Croasing  Accident — Ccmtribntory  NcgUgence.t — Dece- 
dent was  killed  at  a  railroad  crossing,  where  the  track  was  straight 
in  the  direction  from  which  the  train  approached  for  between  800 
ind  1,035  feet.  Assuming  that  when  she  looked  in  that  direction 
ind  continued  to  walk  over  the  crossing  she  was  traveling  2  or  3^ 
miles  an  hour,  and  the  train  was  moving  TO  miles  an  hour,  it  must 
hivt  been  visible  to  her.  She  was  in  good  health,  in  possession  of 
lU  her  faculties,  and  was  familiar  with  the  crossing,  but  continued 
to  walk  over  the  same  in  front  of  the  approaching  train,  and  was 
struck.     Held,  that  she  was  negligent  as  a  matter  of  law. 

Error  to  Superior  Court,  Kent  County. 

.ktion  by  Edward  W.  Evans  against  the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company  to  recover  damages  for 
the  death  of  his  wife,  Florence  E.  Evans,  in  a  collision  at  a  rail- 
road crossing.  From  a  judgment  in  favor  of  defenants  on  a  di- 
rected verdict  {77  Atl.  831 ),  plaintiff  brings  error.    Afllirmed, 

■See  second  foot-note  of  Wilson  v.  Illinois  Cent.  R-  Co.  (Iowa), 
»  R.  R.  R.  388,  62  Am,  &  Eng.  R,  Cas..  N.  S.,  282;  second  foot- 
1«e  of  Korah  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R,  R.  493.  61 
Am.  &  Eng,  R.  Cas..  N,  S.,  493;  last  foot-note  of  Danskin  v.  Penn- 
sylvania R.  Co.  <N.  J.),  37  R,  R.  R.  414,  80  Am.  &  Eng.  R.  Cas.,  N. 
a..  4H;  first  head-note  of  Stack  v.  East  St.  Louis,  etc.,  Ry.  Co.  (III.), 
"  R.  R.  R.  410,  60   Am.   &   Eng.   R.   Cas..   N,   S.,  410. 

Tpor  the  authorities  in  this  series  on  the  question  whether  there 
ran  be  a  recovery  for  injuries  inflicted  by  a  train  which  the  high- 
way traveler  should  have  discovered  to  be  approaching  before  he 
attempted  to  cross  the  tracks,  see  third  foot-note  of  Virginia-Caro- 
^n*  Ry.  Co,  v.  Clawson  (Va,),  38  R.  R.  R.  134,  61  Am.  &  Eng.  R. 
\^f-  N',  S..   134;   last   foot-note   of   Heinz  v.   Baltimore   &  O.   R.   Co. 

MiJ.),  38  R,  R.  R.  172,  61  Am.  &  Eng.  R.  Cas..  N,  S.,  173;  fourth 
fool-note  of  Illinois  Cent.  R.  Co,  v.  O'Neill  (C.  C.  A.),  37  R.  R. 
R  »,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 
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Argued  before  Curtis,  Ch.,  and  Conrad  and  Woolley,  JJ. 

Richard  R.  Kenny  and  Alexander  M.  Daly,  for  plaintifl  in 
error, 

George  M.  Jones,  John  Briggs,  and  Armon  D.  Chaylor,  Jr., 
for  defendant  in  error. 

Conrad,  J.,  with  whom  concurred  Woolley,  J.,  deUvering  the 
opinion  of  the  court; 

On  May  27,  1909,  about  3:20  p.  m.,  a  bright,  sunshiny  day, 
Florence  E.  Evans,  the  wife  of  plaintiff,  aged  58,  in  good  general 
heahh,  was  killed  by  the  north-bound  Norfolk  Express,  a  railroad 
train  50  minutes  behind  its  schedule  time,  operated  by  defendant 
company  on  the  Delaware  Railroad,  as  it  passed  northward  across 
Broad  street,  a  public  higjiway  in  the  town  of  Wyoming,  Kent 
county,  at  a  speed  estimated  at  from  40  to  70  miles  per  hour.  The 
Delaware  Railroad  at  the  place  where  the  accident  occurred  is 
a  double-track  railroad  running  north  and  south. 

The  engine  whistle  was  blown  about  600  yards  from  Broad 
street,  while  the  train  was  on  a  curve  south  of  Hale's  crossing, 
which  crossing  is  1,459  feet  from  the  highway  crossing  where 
Mrs.  Evans  was  killed.  The  whistle  was  not  blown  again,  nor 
any  bell  rung  or  any  warning  whatever  given,  until  Mrs.  Evans 
was  struck  at  the  crossing. 

The  speed  of  the  train  was  so  great  just  before  the  accident 
that  it  attracted  the  attention  of  people  along  the  line.  An  engine 
and  freight  train  13  or  14  cars  was  standing  on  the  south-bound 
track  heading  north,  the  engine  being  just  south  of  the  switch 
box  570  feet  south  of  the  Broad  street  crossing. 

In  addition  to  the  switch  box  there  was  a  block  signal  station 
south  of  the  Broad  street  crossing,  both  on  the  west  side  of  the 
tracks.  Neither  the  block  signal  station  nor  the  switch  box  o!>- 
structed  the  view  southward  when  one  stood  within  6  or  7  feet 
of  the  westerly  rail  of  the  south-bound  track. 

Mrs.  Evans  was  walking  at  her  ordinary  gait  along  Broad  street 
eastwardly  toward  the  railroad  crossing.  At  3  feet  from  the 
westerly  rail  of  the  south-hound  track  she  was  observed  to  turn 
her  head  and  look  to  the  south,  and  then  she  looked  towards  the 
north  as  she  walked  across.  She  did  not  "slacken  her  gait  at  ail 
as  she  walked  along."  She  was  walking  at  her  usual  gait.  "She 
was  a  pretty  fast  walker  anyhow."  As  she  was  going  across  the 
south-bound  track  "just  before  she  was  struck,"  "she  was  look- 
ing toward  the  North."  She  did  not  change  her  gait  from  the 
time  she  .was  first  seen  until  she  was  struck  bv  the  engine  and 
killed. 

The  facts  stated  having  been  proved  when  the  plaintiff  rested, 
defendant  moved  for  a  nonsuit,  which  the  court  below  granted, 
and  plaintiff  declined  to  accept ;  whereupon  the  court  directed  a 
verdict  for  defendant. 
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The  errors  relied  upon  by  the  plaintiff  in  error  are  (as  num- 
bered in  the  assignments  of  error  set  out  in  the  record) : 

"2.  That  the  court  erred  in  directing  the  jury  to  render  a  ver- 
dict for  the  defendant. 

"3.  That  the  court  erred  in  charging  the  jury  as  follows:  'We 
direct  you  to  return  a  verdict  for  the  defendant,  for  the  reason 
which  we  have  just  stated  in  granting  the  nonsuit.'  " 

[1]  The  general  principle  has  been  long  established  that  in  an 
action  where  damages  are  claimed  by  reason  of  the  negligence  of 
the  defendant  that  negligence  must  be  proven  by  the  plaintiff, 
and  the  plaintiff  failing  to  prove  negligence  a  nonsuit  will  be 
granted. 

Another  principle  of  law  equally  well  established  is,  that  if  the 
plaintiff's  testimony  shows  that  the  deceased  was  guilty  of  negli- 
gence at  the  time  of  the  accident,  and  that  such  negligence  proxi- 
mately contributed  to  the  death  of  the  deceased,  the  case  will  not 
be  permitted  to  go  to  the  jury,  and  a  nonsuit  will  be  granted,  even 
though  the  defendant  was  guilty  of  negligence. 

The  law  books  and  reports  are  full  of  decisions  on  the  points 
involved,  but  nowhere  have  questions  of  contributory  negligence 
and  the  right  of  courts  to  grant  nonsuits,  received  more  serious 
and  deliberate  consideration  than  by  the  courts  of  our  own  stati; 
so  in  the  case  before  us  the  court  has  no  new  law  to  announce,  i^s 
duty  being  merely  the  fitting  of  well-established  law  to  the  facts 
as  shown  by  the  testimony  adduced  by  the  plaintiff.  The  estab- 
lished law  in  this  state,  determining  when  a  court  may  find  con- 
tributory negligence  as  a  matter  of  law,  appears  in  the  opinion 
of  this  court,  in  the  case  of  Queen  Anne's  R.  R.  Co.  v.  Reed,  5 
Pennewill  226,  59  Atl.  860,  119  Am.  St.  Rep.  301,  as  follows: 

"It  is  quite  impossible  to  lay  down  any  definite  rule  by  which 
to  determine  whether  the  question  of  contributory  negligence  is 
lo  be  found,  under  the  evidence,  as  a  conclusion  of  law  or  should 
he  submitted  to  the  jury  as  a  question  of  fact.  The  determina- 
tion of  the  question  must  necessarily  be  controlled  by  the  facts 
and  circumstances  of  the  particular  case.  And  the  court  will 
not  decide  it  as  one  of  law,  although  the  weight  of  the  evidence 
may  seem  to  be  on  one  side  or  the  other,  if  the  testimony  be  con- 
flicting, or  if  the  conclusion  to  be  drawn  therefrom  is  doubtful 
and  uncertain.  *  •  *  if_  however,  it  clearly  appears  from 
the  evidence  that  there  was  contributory  negligence,  proximately 
entering  into  and  contributory  to  the  accident,  at  the  time  of  its 
occurrence,  it  is  the  duty  of  the  court  to  so  find,  as  a  matter  of 
law." 

In  the  case  at  bar  negligence  of  the  defendant  will  be  assumed, 
as  suggested  in  the  charge  of  the  court  below,  but  the  real  ques- 
tion before  the  court  on  review  is.  Was  the  deceased  guilty  of 
such  negligence  as  proximately  contributed  to  the  accident,  and 
Was  such  negligence  so  clear  and  unmistakable  as  to  justify  the 
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court  below  in  granting  a  nonsuit,  or  did  Florence  E.  Evans,  the 
deceased,  come  to  her  death  by  reason  of  her  own  n^ligence  and 
would  the  exercise  of  that  reasonable  care  and  prudence,  which 
the  law  requires  of  all  persons,  have  prevented  the  accident? 

[2]  In  reaching  a  determination  whether  the  trial  court  erred 
in  finding  as  a  matter  of  law  that  the  plaintiff's  wife  was  guilty 
of  contributory  negligence  and  failed  to  exercise  that  degree  of 
care  which  the  law  required  of  her,  this  court  is  guided  by  an 
established  and  well-known  rule  of  law.  It  is  that  when  a  person 
is  killed  at  a  railroad  crossing,  and  being  dead  is  unable  to  speak 
and  show  the  degree  of  care  he  exercised,  he  is  clothed  by  law 
with  the  presumption  that  in  approaching  the  crossing  he  did  his 
duty,  and  used  the  care  and  caution  which  an  ordinarily  prudent 
and  careful  person  would  use  under  like  circumstances.  Martin 
V.  B.  &  P.  R.  R.  Co..  2  Marv.  123,  130,  42  Atl.  442.  By  this 
presumption  the  court  as  well  as  a  jury  is  governed,  and  when 
the  testimony  is  silent  as  to  the  conduct  of  the  deceased  at  the 
time  of  the  injury  and  the  circumstances  suggest  nothing  as  to 
his  failure  to  exercise  the  caution  which  the  law  requires  of  him, 
the  court  is  bound  by  this  presumption,  and  upon  proof  of  neg- 
ligence on  the  part  of  the  defendant,  will  submit  the  case  to  the 
jury.  But  this  presumption  is  rebuttable,  and  when  it  is  shown 
as  in  this  case,  either  by  direct  testimony  or  rebutting  circum- 
stances (Queen  Anne's  R.  R.  Co.  v.  Reed,  supra),  that  the  de- 
ceased at  the  time  of  the  injury  did  not  exercise  the  care  and 
caution  required  of  her  and  that  she  proximately  contributed  to 
the  injury  that  resulted  in  her  death,  she  is  thereby  stripped  of 
the  presumption  with  which  the  law  at  first  clothed  her.  and 
leaves  her  case  to  be  determined,  either  by  the  court  on  a  motion 
for  nonsuit,  or  by  the  jury  if  submitted'  to  them,  by  the  same 
■unaided  rules  of  law  that  apply  in  any  other  cases  where  the  in- 
jured person  survives. 

[3]  In  considering  the  evidence  of  the  conduct  and  situation 
of  the  plaintiff's  wife,  the  trial  court,  in  its  decision  upon  the 
motion  for  a  nonsuit,  made  the  following  summary : 

"(1)  That  the  railroad  tracks,  at  the  place  of  the  accident,  and 
for  about  a  quarter  of  a  mile  southward,  were  straight. 

"(2)  That  there  was  at  the  time  of  the  accident  no  obstruc- 
tion, or  anything  in  the  way,  of  such  a  character  as  to  prevent 
the  deceased  seeing  the  approaching  train  in  time  to  avoid  the 
danger,  and  there  was  nothing  that  occurred  at  or  about  the 
time  of  the  accident  in  any  of  the  surrounding  circumstances  to 
prevent  her  from  seeing  or  hearing  the  approaching  train  if  she 
had  looked  and  listened  as  it  was  her  duty  to  do  before  attempt- 
ing to  cross  the  tracks. 

"(3)  That  the  deceased  at  the  time  of  the  accident  was  in 
good  health  and  in  the  possession  of  her  faculties  of  sight  and 
hearing;  she  was  familiar  with  the  crossing  where  the  accident 
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happened  and  the  conditions  surrounding  the  same.  Having 
lived  very  near  the  crossing  for  more  than  20  years,  she  was 
bound  to  know  that  the  crossing  was  a  place  of  danger, 

"(4)  That  the  deceased  was  walking  on  foot  as  she  ap- 
proached the  crossing  and  had  therefore  full  control  of  her  move- 
ments, yet  she  walked  fast  and  continued  to  do  so  without  stop- 
ping unti!  she  was  struck  by  the  engine. 

"(5)  That  the  whistle  of  the  train  was  blown  at  Hale's  Cross- 
ing, which  several  of  the  plaintiff's  witnesses,  who  were  at  the 
time  very  near  the  place  of  the  accident,  distinctly  heard,  and  it 
was,  in  fact,  the  whistle  and  the  rumble  or  noise  made  by  the 
movement  of  the  train  which  first  attracted  their  attention." 

In  addition  to  this  summary  we  wish  to  say  that  from  the  evi- 
dence it  appears  that  the  deceased  was  afoot  and  approached 
the  railroad  tracks  at  a  right  angle,  thereby  being  in  complete 
control  of  her  own  movements  and  having  an  equal  opportunity 
to  look  in  both  directions  for  the  dangers  which  the  crossing  it- 
self must  have  suggested  to  her.  While  several  persons  ob- 
served her,  at  intervals,  from  the  time  she  left  the  side  of  a 
street  opposite  to  and  parallel  with  the  tracks,  until  she  was  upon 
the  tracks  and  killed,  singularly  enough,  there  was  one  witness 
who  testified  that  he  watched  her  the  whole  time  as  she  ap- 
proached the  track,  from  where  she  left  a  place  of  safety,  until 
she  came  into  the  place  of  danger.  He  testified  that  when  she 
was  within  about  a  yard  of  the  westerly  rail  of  the  south-bound 
■track  she  looked  south  (whence  the  train  was  coming)  and  then 
ttirning  her  head,  and  looking  north,  proceeded  across  the  tracks. 
N'o  presumption  can  stand  against  this  testimony.  The  plaintiff, 
bv  the  testimony  of  this  witness,  has  fixed  her  place  and  defined 
her  act.  Having  looked  at  a  certain  place,  what  does  the  testi- 
monv  then  disclose? 

Upon  the  south-bound  track,  570  feet  away,  a  freight  train 
was  standing,  heading  north.  When  6  or  7  feet  away  from  the 
westerly  rail  of  that  track,  the  deceased  could  have  seen  the 
height  train  and  probably  did  see  it,  and  probably  was  deceived 
hy  it  in  thinking  it  to  be  her  only  danger  in  that  direction.  But 
at  that  point  she  likewise  could  have  seen  past  the  freight  train 
to  a  point  on  the  north-bound  track  800  feet  south.  As  to  this 
distance  counsel  agreed.  When  she  was  on  the  westerly  rail  of 
•he  south-bound  track  she  could  have  seen  down  the  north- 
bound track  1,035  feet,  therefore  when  she  was  three  feet  from  ' 
the  rail  she  had  a  clear  and  unobstructed  view  for  some  dis- 
tance between  800  and  1,035  feet. 

Assuming  that  the  train  was  moving  at  70  miles  an  hour  and 
she  was  walking  at  2  or  lyi  miles  an  hour,  the  conclusion  is  ir- 
JjMistibte  that  when  she  looked  the  train  was  visible  to  her. 
These  facts  would  seem  to  establish  the  fact  that  Mrs.  Evans 
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could  have  seen  the  approaching  train  in  time  to  have  avened 
the  accident  when  she  looked,  and  looking,  she  must  have  seen. 

If,  seeing,  she  did  not  heed  the  oncoming  train,  then  she  rashly 
put  herself  in  a  position  of  danger  that  was  inexcusable,  a  posi- 
tion that  clearly  debars  her  from  recovery  against  the  defendant. 
If,  seeing,  she  did  not  comprehend,  Mrs,  Evans  must  be  charged 
with  seeing  what  was  obvious,  what  any  ordinarj-  person  under 
like  circumstances  and  comprehending  could  or  would  have  seen 
and  comprehended.  From  the  evidence  the  judges  sitting  be- 
low reached  the  conclusion  that  the  deceased  was  guilty  of  such 
contributory  negligence  as  would  prevent  the  plaintiff  from  re- 
covering. The  evidence  of  contributory  negligence  on  the  part 
of  the  deceased  was  so  clear  that  the  court  felt  impelled  to  grant 
a  nonsuit. 

After  listening  to  the  exhaustive  arguments  made  at  the  last 
January  term,  and  after  carefully  reading  and  considering  the 
full  and  exhaustive  briefs  submitted  by  counsel,  a  majority  of 
the  judges  sitting  in  the  cause  in  this  court  unite  in  the  conclu- 
sion reached  by  the  court  below,  and  the  judgment  of  the  court 
below  is  therefore  affirmed. 


Florida  East  Coast  Ry.  Co,  v.  Smith. 

(Supreme  Court  of  Florida,  Division  B,  June  12,  IBll.) 

[55  So.   Rep.   871.] 

Continuance— Application — Sufficiency. — An  affidavit  for  a  continu- 
ance of  a  case  because  of  the  absence  of  a  witness  is  fatally  defect- 
ive when  it  fails  to  state  that  the  plaintiff  cannot  prove  the  same 
matters   by   any   other   witness. 

Railroads — Fires — Contributory  Negligence — Question  for  Jiuy-' 
Under  the  provisions  of  section  3149  of  the  General  Statutes  of  1906, 
a  defendant  railroad  company  is  entitled  to  submit  to  the  jury,  un- 
der proper  instructions,  the  question  whether  the  injury  to  pUinliff's 
property  was  caused  by  his  own  negligence. 

Trial — InstmctionA — Conformity  to  Evidence. — Instructions  to  ihc 
jury   should  be  confined   to  the  evidence  of  the   case. 

Negligence  —  Contributory  Negligence  —  Pleading  —  NeceMity.— 
While  contributory  ncfiligence  as  a  defense  to  an  action  in  tor! 
should  be  pleaded  and  proven,  yet,  where  it  appears  from  the  proofs 
of  the  plaintiff  without  objection,  the  defendant  may  avail  itself  of 
the  same  under  the  general  issue. 

Negligence— Action*— Injury  to  PeraonB  or  Property — Effect  of 
Contributory  Negligence. — While  the  rule  that  in  actions  to  recover 
damages  caused  by  the  negligence  of  the  defendant,  negligence  on 
the  part  of  the  plaintiff  which  directly  contributed  to  the  occurrenci 
which   caused   the  damage  will   defeat   the  plaintiffs  action  is  tini- 
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versa),  unless  a  different  rule  be  prescribed  by  statute,  a  different  rule 
has  been  prescribed  in  this  state  by  section  3149  of  the  General  Stat- 
mes,  whereby,  in  suits  against  a  railroad  company  for  injury  to  the 
plaintiff  or  his  property,  if  the  plaintiff  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover,  but  the  damages 
shall  be  diminished  or  increased  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him. 

Negligence— Contributory  Negligence — Recovery — Lost  Profits. — 
The  provisions  of  section  3149  of  the  General  Statutes  of  1906,  re- 
lating to  contributory  negligence  or  apportionment  of  damages 
therefor,  only  apply  to  damages  for  injury  to  the  plaintiff  or  to  his 
property.  If  a  plaintiff  is  guilty  of  contributory  negligence,  he  can- 
not recover  loss  of  profits  arising  out  of  his  inability  to  fill  orders 
by  reason  of  the  burning  of  his  mill  by  the  negligence  of  a  railroad 
company. 

Rulroads— Firea — Contribatory  Negligence — Location  of  BuilifingB 
—Manner  of  Construction. — The  manner  of  constructing  buildings 
within  a  few  feet  of  a  railroad  track,  where  trains  and  engines  nec- 
fssarily  pass  and  repass,  including  the  materials  of  which  such 
buildings  are  constructed,  and  the  manner  of  their  use  after  con- 
struction, are  matters  upon  which  negligence  may  be  predicated. 

Railroads — Fireft — Contributory  Negligence.* — Although  a  milt  may 
have  been  negligently  set  on  fire  by  sparks  from  a  locomotive,  it 
becomes  the  duty  of  the  owner  of  the  property,  after  discovering 
the  fire,  to  exercise  due  care  by  using  reasonable  means  to  extinguish 
the  fire  and  to  protect  his  property.  Where  the  danger  is  not  seen 
but  anticipated  merely,  or  dependent  on  future  events,  the  owner  o5 
the  properly  is  not  bound  to  guard  against  the  negligence  of  the 
servants  of  a  railroad  company  by  refraining  from  his  usual  course, 
being  otherwise  a  prudent  one,  in  the  management  of  his  property; 
but  when  in  the  presence  of  a  seen  danger,  as  when  the  fire  has  been 
set,  he  omits  to  do  what  prudence  requires  to  be  done  under  the 
circumstances  for  the  protection  of  his  property,  or  does  some  act 
inconsistent  with  its  preservation,  he  fails  in  his  duty  and  negligence 
may  be  predicated  upon  it. 

Railroads— Fires—Contributory  Negligence — Question  for  Jury.— 
Whether  the  owner  of  property  who  makes  efforts  to  put  out  or 
Slay  the  progress  of  a  fire  negligently  started  have  used  due  care 
in  this  respect  is  ordinarily  a   question   for  the  jury. 

Railroads — Firea — Action — Ins  true  tiona.—.\n  instruction  is  errone- 
ous when  it  makes  the  owner  of  property  negligently  set  on  fir; 
responsible   for   his  failure   to   extinguish  the   same  without   reference 

'For  the  authorities  in  this  series  on  the  subject  of  the  confribu- 
lory  negligence  of  those  whose  property  was  destroyed  by  fires  set 
^y  locomotives,  see  last  toot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Cook 
tWyo.).  33  R.  R.  R.  530,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  S30:  second 
loot-note  of  Ide  v.  Boston  &  M.  R.  R.  (Vt.),  33  R.  R.  R.  282,  56  Am. 
A  Eng.  R.  Cas.,  N.  S.,  283. 
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to  his  ability  to  have  done  so  by  the  exercise  of  due  care  by  using 
reasonable  means  at  his  command. 

Railroads — Fires — Contributor;  Negligence. — An  instruction  is  er- 
roneous when  it  makes  the  wanton  and  intentional  failure  of  the 
plaintiff  to  use  due  and  reasonable  care  to  extinguish  a  fire  after  the 
same  is  discovered  the  test  of  his  contributory  negligence  therein. 

Negligence — Contributoiy  Negligence — Effect  oo  Recovery,— After 
the  plaintiff  discovers  a  fire  negligently  set  by  a  locomotive,  it  be- 
comes his  duty  to  exercise  due  care  by  using  reasonable  means  to 
extinguish  the  fire  and  to  protect  his  property,  and  if  he  fails  so  t& 
do  he  may  recover  for  his  subsequent  loss,  but  the  damages  shall 
be  diminished  or  increased  in  proportion  to  the  amount  of  fault  at- 
tributable to  him. 

Railroftds — Fires — Negligence — Btirden  of  Proott — A  railroad  com- 
pany is  liable  for  any  damage  done  to  property  by  the  running  of 
its  locomotives  unless  the  defendant  company  shall  make  it  to  ap- 
pear that  their  agents  have  exercised  all  ordinary  and  reasonabl: 
care  and  diligence,  the  presumption  in  all  cases  being  against  the 
defendant  company. 

Railroads— Fires — Action— Evidence.?— Where  the  fatal  fire  has 
been  set  out  from  a  designated  or  known  engine,  it  is  admissible  to 
introduce  evidence  of  other  fires  previously  set  out  by  the  same 
engine,  but  not  by  any  other  engine  of  the  defendant  company,  as 
tending  to  prove  its  defective  construction  or  condition,  or  improper 
management.  If  Ihe  engine  charged  with  the  lire  is  not  identified, 
the  plaintiff  may  show  that  other  engines  of  the  defendant  emitted 
sparks  and  set  out  fires  at  or  about  the  time  either  before  or  after 
the  burning  of  the  properly  complained  of,  as  tending  to  prove  the 
possibility  and  consequent  probability  that  some  locomotive  of  de- 
fendant company  caused  the  fire,  and  as  tending  to  show  negligence 
in   the  construction  and  management  of   the   engines. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Volusia  County;  Minor  S.  Jones, 
Judge. 

Action  by  Fulton  F.  Smith  against  the  Florida  East  Coast 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Stewart  &  Bly,  for  plaintiff  in  error. 
Latidis  &■  Fish,  for  defendant  in  error. 

Parkmill,  J.  The  defendant  in  error  sued  the  plaintiff  in  er- 
ror, in  the  circuit  court  for  Volusia  county,  to  recover  for  the 

tSee  first  foot-note  of  Birt  v.  Southern  Ry.  Co.  (S.  Car.),  38  R. 
R.  R.  687,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  second  foot-note  of 
Carter  v.  Maryland  &  P.  R.  Co.  (Md.),  38  R.  R.  R.  na.  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  142. 

$See  foot-note  of  McGill  Eros.  v.  Seaboard  Air  Line  Ry.  (S,  Car.), 
38  R.   R.   R.  695,  61   Am.   &  Eng.  R.  Cas.,  N.  S.,  695.    .. 
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burning  of  a  certain  planing  mill  and  the  contents  thereof  al- 
leged to  have  been  set  on  fire  by  a  locomotive  engine  that  the  de- 
fendant company  neghgently  failed  to  equip  with  appliances,  in- 
stnunents,  and  spark  arresters,  and  that  by  reason  thereof  the 
defendant's  engine  while  passing  by  said  planing  mill  was  neg- 
ligently permitted  to  emit  an  unnecessary  quantity  of  sparks  and 
coals  of  fire  by  means  whereof  fire  was  communicated  thereto, 
and  thereby  the  said  planing  mill  building  together  with  the  con- 
tents thereof  was  totally  bumed.  The  plaintiff  claimed  as  special 
damages  certain  profits  that  he  lost  by  being  unable  to  fill  exist- 
ing contracts  for  lumber,  occasioned  by  the  burning  of  the  mill. 
The  defendant  filed  a  plea  of  not  guilty  and  judgment  was  ren- 
dered on  the  verdict  of  the  jury  in  favor  of  the  plaintiff  for 
Sl,992,  and  defendant  sued  out  a  writ  of  error. 

We  do  not  think  the  court  erred  in  the  exercise  of  its  discre- 
tion in  denying  the  motion  for  compulsory  amendment  of  the 
declaration. 

[1]  The  court  did  not  err  in  denying  the  motion  for  a  con- 
tinuance, because  of  the  absence  of  F.  L.  Gardner,  a  witness,  the 
affidavit  in  support  thereof  being  defective  in  that  it  failed  to 
state  that  the  plaintiff  could  not  prove  the  same  matters  by  any 
other  witness.    Livingston  v.  Cooper,  22  Fla.  292,  294. 

The  plaintiff  himself  testified  about  the  fire  that  caused  the 
damages  as  follows : 

"On  the  day  of  the  burning,  I  was  on  the  runway  checking  a 
load  of  lumber,  and  the  passenger  train  came  by.  Bob  McCrack- 
lin,  my  man.  was  loading  it  and  I  was  checking  it.  It  was  very 
near  loaded.  The  train  was  coming,  and  a  cinder  struck  me  in 
the  eye,  and  I  said  'Hold  on,  Bob,  and  stop  a  minute  until  I  get 
this  cinder  out.'  By  that  time  the  train  was  by,  and  he  finished 
loading  his  wagon,  and  I  told  him  to  go  ahead ;  I  had  his  load 
check  up  and  to  go  ahead.  The  driver  went  around  the  planing 
mill  with  his  load — road  went  around  the  planing  mill  and 
around  my  house.  I  was  coming  down  with  the  runway  and  had 
come  down,  and  my  wife  was  there,  and  we  were  walking  up 
around  the  planing  mill,  and  Bob  hollowed  that  he  smelled  some- 
thing burning,  and  he  jumped  off  the  wagon  and  run  back  to  the 
planing  mill  and  said,  'Your  canva.';  is  on  fire,  and  that  train  has 
«|  the  canvas  on  fire.'  He  called  me  back  there,  and  he  and  my 
wife  and  I  grabbed  a  can  and  put  it  out.  The  canvas  was  over 
the  planer  to  keep  my  belts  and  things  dry.  ♦  •  *  The  fire  was 
hunting  here  on  the  table.  The  table  comes  here  on  the  planer 
8nd  then  the  planer  goes  up  high,  and  the  canvas  caught  fire  on 
the  table,  about  a  foot  and  a  half  had  bumed  in  diameter  when 
*e  got  there  and  put  it  out.  After  we  had  put  it  out.  Bob  got 
on  his  wagon  and  went  on  and  me  and  my  wife  went  to  the 
Blacksmith  shop." 

They  had  been  in  the  shop  something  like  five  minutes,  when 


,,  Google 


524       Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 
Florida  East  Coast  Ry.  Co.  v.  Smith 

he  said  to  his  wife,  "Lord  a  mercy,  a  fire  has  caught  again,"  She 
and  he  ran  to  the  mill.  The  fire  was  just  getting  in  good  head- 
way. The  witness  said,  "I  took  my  pocket  knife  and  cut  tlie 
belt  and  started  to  get  the  belt  as  it  fell,  and  a  gush  of  wind  came 
and  it  burned  my  hair  and  eyebrows.  The  entire  planing  mill 
burned  down.  *  *  *  The  canvas  over  the  plant  was  an  old  duck 
tent.  We  put  it  out,  as  we  thought,  and  did  not  examine  care- 
fully for  further  fire.  The  fire  must  have  dropped  through  and 
was  smoldering  in  the  shavings  when  we  left  it  because  we  didn't 
dig  in  the  sliavings  to  get  the  cinders  out.  There  were  shavings 
and  sawdust  about  the  planer.  The  day  before  that  I  had  been 
running  some  dry-kiln  flooring,  and  had  not  cleaned  up  there 
because  I  wasn't  running  the  planing  mill  that  day  at  all.  The 
shavings  were  down  around  and  under  the  planing  mill,  and  un- 
der where  the  fire  was.  It  was  in  these  shavings  but  under  the 
planer  that  fire  started.  We  did  not  examine  the  shavings  to 
see  if  any  fire  in  them  had  caught  from  the  canvas;  I  didn'i 
think  about  getting  down  in  the  shavings.  We  just  grabbed 
hold  of  the  canvas  and  rubbed  it  right  out — brushed  it  out.  We 
knew  the  shavings  were  in  tliere  because  they  had  been  left  from 
the  day  before.  We  generally  cleaned  up  when  we  got  to  it. 
Tbev  would  run  three  or  four  days.  I  kept  a  team  and  cart 
hauling  shavings  away  about  as  fast  as  we  made  them.  We  put 
them  on  the  road  generally,  as  a  sawmill  will  do.  We  didn't 
clean  up  ever\-  day.  We  did  not  use  an)'  water  in  putting  out 
the  fire  in  the  canvas :  we  put  it  out  with  our  hands.  *  •  ' 
Mv  wife  and  I  and  McCracklin  put  out  the  first  fire.  I  am 
satisfied  almost  that  I  would  have  discovered  the  fire  if  I  had  ex- 
amined the  shavings.  Of  course  I  knew  it  had  to  come  from 
there.  It  doesn't  seem  to  be  any  doubt  that  the  second  fire  was 
a  continuation  of  the  first  fire.  It  was  discovered  in  the  same 
place,  under  the  canvas  and  under  the  bed  of  the  planer,  and 
you  would  naturally  suppose  that  was  the  fire." 

The  defendant  introdnced  evidence  tending  to  show  that  the 
engine  was  in  perfect  condition,  properly  operated,  and  equipped 
with  the  best  spark  arrester  in  common  use  by  railroads:  that 
it  was  a  new  and  improved  appliance ;  that  it  was  properly  in- 
spected and  was  in  first-class  condition,  and  as  good  as  couid  be 
made;  that  the  smokestack  of  the  planing  mill  had  no  spark  ar- 
rester; that  the  smokestack  without  a  spark  arrester  is  more 
dangerous  in  setting  fire;  that  fire  and  large  sparks  had  been 
seen  coming  out  of  the  smokestack  of  the  planing  mill  before 
the  fire  and  a  witness  had  seen  holes  and  marks  in  the  roof  of 
the  planer  that  must  have  been  caused  by  sparks  from  the 
smokestack,  that  '"occasionally  a  small  fire  took  place  around  the 
mill  when  the  mill  was  running,  that  plaintiff  had  a  fire  in  the 
sawmill  boilers  the  day  the  planer  was  burned." 
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[2]  The  defendant  requested  the, court  to  give  the  following 
instruction : 

"■(14)  The  court  charges  that  before  you  can  find  for  the 
plaintiff  you  must  believe  from  thf  evidence  that  there  was  neg- 
ligence on  the  part  of  the  defendant  either  in  the  equipment  or 
operati6n  of  such  of  its  engines  as  might  have  caused  the  fire  in 
question,  and  that  such  negligence  was  the  proximate  cause  of 
ihc  plaintiff's  loss,  and  if  you  believe  from  the  evidence  that  the 
plaintiff's  loss  was  caused  by  his  own  negligence  then  you  will 
find  for  the  defendant." 

The  court  erred  in  refusing  to  give  this  charge.  Section  3149 
of  the  General  Statutes  of  1906  provides:  "No  person  shall 
recover  damages  from  a  railroad  company  for  injury  to  himself 
or  his  property,  where  the  same  was  done  by  his  consent,  or  is 
caused  by  his  own  negligence."  The  defendant  was  entitled  to 
submit,  under  this  instruction,  the  question  whether  the  plain- 
tiffs loss  was  occasioned  negligently  by  sparks  from  the  smoke- 
stack of  his  own  mill. 

[3]  The  court,  at  the  plaintiff's  request,  gave  the  following 
in^lniction : 

"(2)  If  you  gentlemen  of  the  jury  believe  from  the  evidence 
that  the  property  of  the  plaintiff  was  burned  in  consequence  of 
the  failure  of  the  defendant  company  to  use  the  best  appliances 
and  safeguards  in  the  nature  of  ash  pans  and  spark  arresters  on 
ihcir  engines  and  such  as  are  generally  adopted  by  and  used  on 
ihe  leading  railroads  of  this  country,  the  defendants  are  liable 
ior  any  loss  occasioned  by  any  such  omission." 

There  was  no  evidence  that  the  fire  was  due  to  a  failure  of  the 
railroad  company  to  use  best  ash  pans.  The  evidence  of  the 
plaintiff  showed  that  the  fire  was  caused  by  a  spark,  and  not 
from  a  coal  of  fire  thrown  out  of  an  ash  pan.  The  instruction 
should  be  confined  to  the  evidence  of  the  case,  and  without  de- 
ci'iing  that  the  violation  of  this  rule  in  the  chauge  given  here  is 
reversible  error,  the  court  should  correct  the  same  on  another 
trial  Starke  v.  State,  49  Fla.  41.  37  South.  850;  Pensacola 
Electric  Terminal  R.  Co.  v.  Haussman,  51  Fla.  286,  40  South. 
1%, 

(41  The  defendant  requested  certain  charges  on  the  effect  of 
plaintiff's  contributory  negligence.  While  contributorv  negli- 
gence as  a  defense  to  an  action  in  tort  should  be  pleaded  and 
proven  by  the  defendant,  yet  where  it  appears  from  the  proofs 
of  the  plaintiff,  as  it  does  in  the  instant  case  without  objection, 
the  defendant  may  avail  itself  of  the  same  under  the  e:eneral  is- 
'ue.  Atlantic  Coast  Line  R.  Co.  z:  McCormick.  59  Fla.  121,  52 
^omh.  712. 

The  question  of  the  contributory  negligence  of  the  plaintiff 
vyas  fairlv  presented  by  the  evidence,  and  the  defendant  was  en- 
titled to  have  the  jury  correctly  instructed  thereon  by  the  court. 
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[5]  The  rule  that  in  actions  to  recover  damages  caused  bj-  the 
n^Iigence  of  the  defendant,  negligence  on  the  part  of  the  plain- 
tiff which  directly  contributed  to  the  occurrence  which  caused 
the  damage  will  defeat  the  plaintiff's  action  is  universal,  unless 
a  different  rule  be  prescribed  by  statute.  Murphy  v.  Chicago  & 
N.  W.  Ry.  Co.,  45  Wis.  222,  30  Am.  Rep.  721 ;  L.  &  N.  R.  R. 
Co.  V.  Yneistra,  21  Fla.  700.  A  different  rule  has  been  pre- 
scribed by  our  statute,  section  3149  of  the  General  Statutes, 
whereby,  "If  the  complainant  and  the  agents  of  the  (railroad) 
company  are  both  at  fault,  the  former  may  recover,  but  the 
damages  shall  be  diminished  or  increased  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable  to  him." 

[7,  8]  As  a  general  proposition  it  may  be  true,  as  the  court 
below  instructed  the  jury,  the  plaintiff  was  not  bound  to  keep 
guard  against  the  negligence  of  the  defendant,  but  has  a  right 
to  enjoy  his  property  in  the  ordinary  manner,  and  while  he  is 
charged  with  the  duty  of  saving  his  property  from  destruction, 
if  it  can  be  saved,  he  is  under  no  obligation  to  stand  guard  over 
it,  continuously  watching  it  to  protect  it  from  the  negligence  of 
the  defendant,  and  the  same  is  true  of  the  charge  that  the  fact 
that  plaintiiT's  property  was  exposed  to  the  reach  of  sparks  of  a 
locomotive  engine  is  no  defense  to  an  action  of  this  kind:  and 
the  plaintiff  has  the  right  to  construct  his  buildings  on  any  part 
of  his  property  and  to  enjoy  the  same  without  rendering  him- 
self liable  to  the  negligence  of  the  defendant  ( Tacksonville.  T. 
&  K.  W.  Rv.  Co.  V.  Peninsular  Land.  Transp.  &  Manufg  Co., 
27  Fla.  1,  9  South.  661.  17  L.  R.  A.  33.  65) ;  yet  it  is  equally  true 
that  the.  manner  of  constructing  such  buildings  within  a  few  feet 
of  a  railroad  track,  as  was  done  here,  where  trains  and  engines 
necessarilv  pass  and  repass,  including  the  materials  of  which 
such  buildings  are  constructed,  and  the  manner  of  their  use  after 
construction,  are  matters  upon  which  negligence  mav  be  predi- 
cated. Murphy  V.  Chicago  &  N.  W.  Ry.  Co.,  supra.  And  al- 
though the  planing  mill  mav  have  been  negligently  set  on  fire  by 
sparks  from  the  defendant's  locomotive,  it  was  the  diitv  of  the 
plaintiff,  after  di.scovering  the  fire,  to  exercise  due  care  bv  using 
reasonable  means  to  extinguish  the  fire  and  to  protect  his  prop- 
erty. Where  the  danger  is  not  seen,  but  anticipated  merelv,  or 
dependent  on  future  events,  the  plaintiff,  or  owner  of  the  prop- 
ertv,  is  not  bound  to  guard  against  defendant's  negligence  by 
refraining  from  his  usual  course,  being  otherwise  a  prudent 
one,  in  the  management  of  his  property;  but  when  in  the  pres- 
ence of  a  seen  danger,  as  when  the  fire  has  been  set,  he  omits  to 
do  what  prudence  reauires  to  be  done  under  the  circumstances 
for  the  protection  of  his  property  or  does  some  act  inconsistent 
with  its  preservation  he  fails  in  his  duty  and  negligence  mav  be 
predicated  upon  it.     Snvder  v.  P.,  C.  &  St.  L.  Railroad  Co.',  U 
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W.  Va.  14;  Kellogg  v.  Chicago  &  Northwestern  Ry.  Co.,  26 
Wis.  223,  7  Am.  Rep.  69. 

[9]  Whether  parties  who  make  efforts  to  put  out  or  stay  the 
progress  of  a  fire  negligently  started  have  used  due  care  in  this 
respect  is  ordinarily  a  question  for  the  jury.  Having  fought  and 
partially  subdued  the  fire,  and  then  mistakenly  supposed  that  the 
fire  was  extinguished  and  the  danger  was  past,  made  the  matter 
of  whether  the  plaintiff  used  reasonable  care  peculiarly  one  for 
the  determination  of  the  jury.  St.  Louis  &  San  Francisco  R, 
Co.  V.  League,  71  Kan.  79,  80  Pac.  46. 

In  the  instant  case  it  wa.s  peculiarly  a  question  for  the  jury  to 
consider  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  using  a  canvas  to  cover  his  planer  and  to  suffer  an  ac- 
cumulation thereunder  of  shavings  adjacent  to  the  railroad 
where  it  is  in  constant  danger  of  being  ignited  by  sparks  from  a 
passing  locomotive. 

It  becomes  a  question  for  the  jury,  also,  whether,  after  dis- 
covering the  presence  of  the  fire  in  the  canvas  and  knowing  that 
the  shavings  were  under  the  burning  cloth,  the  plaintiff  acted 
with  prudence  or  due  and  reasonable  care  in  putting  out  the  fire 
atid  in  the  protection  of  his  property.  The  plaintiff  said,  "We 
put  it  out,  as  we  thought,  and  did  not  examine  carefullv  for 
further  fire.  The  fire  must  have  dropped  through  and  was 
smoldering  in  the  shavings  when  we  left  it,  because  we  didn't 
dif  in  the  shavings  and  sawdust  about  that  planer," 

In  St.  Louis  &  San  Francisco  R.  Co.  v.  League,  supra,  the 
court  said,  whether  the  plaintiff  exercised  care  that  a  prudent 
person  should  in  extinguishing  the  fire,  in  watching  it  after  it 
was  arrested,  and  in  protecting  their  property  against  a  re- 
Itindling  or  renewal  of  the  fire,  was  a  question  for  the  jury  un- 
der proper  instructions  from  the  court. 

In  an  action  for  injuries  by  fire  to  buildings  adjacent  to  a  rail- 
way, caused  by  neghgent  management  or  construction  of  the  de- 
fendant's locomotives,  where  it  appeared  that  the  plaintiff  had 
suffered  an  accumulation  of  shavings  between  the  buildings 
burned  and  under  one  of  them  which  was  placed  on  blocks  with 
the  sides  next  the  railwav  open,  the  court,  in  Murphv  t'.  Chi- 
cago &  \.  W.  Ry.  Co.,  supra,  held  this  was  evidence  of  contrib- 
utors- neeligence  which  would  be  submitted  to  the  jury. 

jlO,  11]  The  court  properly  refused  to  give  the  following 
charge  requested  bv  the  defendant:  "The  court  charges  you  that 
although  you  might  believe  from  the  evidence  that  the  fire  found 
upon  the  canvas  cloth  over  the  planer  originated  from  a  spark 
from  the  engine  of  the  defendant,  and  yet  you  should  find  that 
the  said  plaintiff,  Fulton  F.  Smith,  discovered  the  fire  in  time 
to  extinguish  it  and  he  failed  to  do  so,  you  must  find  a  verdict 
for  the  defendant." 
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And  the  following  charge  given  by  the  court  of  its  own  mo- 
tion does  not  state  the  law  correctly : 

"(2)  The  court  charges  you  that  although  you  might  believe 
from  the  evidence  that  the  fire  found  upon  the  canvas  cloth 
over  the  planer  originated  from  a  spark  from  the  engine  of  the 
defendant  and  yet  you  should  find  that  the  said  plaintiff,  Ful- 
ton F.  Smith,  discovered  the  fire  in  time  to  extinguish  it  and  he 
wantonly  and  purposely  failed  to  do  so,  you  must  find  a  verdict 
for  the  defendant." 

The  first  of  these  instructions  seems  to  make  the  plaintiff  re- 
sponsible for  his  failure  to  extinguish  the  fire  under  the  circum- 
stances stated  if  he  failed  to  do  so  without  reference  to  his  abil- 
ity to  have  extinguished  the  same  by  the  exercise  of  due  care 
by  using  reasonable  means.  The  second  instruction  erroneously 
told  the  jury  that  the  failure  of  the  plaintiff  to  extinguish  the 
fire  must  be  wanton  and  intentional,  whereas  a  failure  by  the 
plaintiff  to  use  due  and  reasonable  care  to  extinguish  the  fire 
after  the  same  is  discovered  is  the  test  of  his  contributory  neg- 
ligence. 

[12]  Even  with  these  qualifications,  both  charges  wonld  be 
erroneous  in  requiring  the  jury  to  find  for  the  defendant.  Un- 
der the  old  rule  the  contributory  negligence  of  the  plaintiff  was 
a  complete  bar  to  recovery,  but,  under  our  statute,  the  injury 
being  caused  by  the  operation  of  a  railroad  locomotive,  if  both 
parties  are  at  fault  the  plaintiff  may  recover,  but  the  damages 
shall  be  diminished  or  increased  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him. 

If  the  canvas  cloth  was  set  on  fire  by  a  spark  negligently 
thrown  from  defendant's  engine,  and  the  plaintiff  was  without 
fault,  he  could  recover  for  the  damages  to  the  canvas.  If  he 
was  at  fault,  the  damages  would  be  apportioned.  After  the  fire 
was  discovered  by  the  plaintiff  it  was  his  duty  to  exercise  due 
care  by  using  reasonable  means  to  extinguish  the  fire  and  to 
protect  his  property,  and,  if  he  failed  so  to  do,  he  may  recover 
for  his  subsequent  loss,  but  the  damages  shall  be  diminished  or 
increased  in  proportion  to  the  amount  of  default  attributable  to 
him;  because  in  such  case  both  parties  would  be  at  fault,  the 
railroad  company  through  negligently  setting  the  fire  by  a  spark 
from  the  engine,  and  the  plaintiff  by  a  failure  to  put  the  fire  oul, 
after  its  discovery,  when  by  the  exercise  of  due  care  by  using 
reasonable  means  he  could  have  done  so. 

[13]  The  court  did  not  err  in  giving  this  charge:  "Tiie  court 
instructs  you  that  the  defendant  railroad  company  is  liable  for 
any  damage  done  to  property  by  the  running  of  its  locomotives 
or  cars  or  other  machinery  of  such  company  or  for  damage 
done  by  any  person  in  the  employ  or  service  of  such  company, 
unless  the  defendant  company  shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  and  reasonable  care  and  dili- 
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gence,  and  the  presumption  in  all  cases  is  against  the  defend- 
ant." This  is  our  statvte,  section  3148  of  the  General  Statutes 
of  1906.  See,  also,  Florida  East  Coast  Ry.  Co.  v.  Welch,  53 
Fla.  145,  44  South.  250.  Of  course,  the  court  might  well  have 
left  out  any  reference  to  "other  machinery  of  such  company," 
because  it  is  claimed  the  damage  was  done  only  by  the  running 
of  the  defendant's  locomotive. 

[14]  Where  the  fatal  fire  has  been  set  out  from  a  designated 
or  known  engine,  it  is  admissible  to  introduce  evidence  of  other 
fires  previously  set  out  by  the  same  engine,  but  not  by  any  other 
engine  of  the  defendant  company,  as  tending  to  prove  its  de- 
fective construction  or  condition,  or  improper  management. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land,  Transp. 
i  Manuf'g  Co.,  27  Fla.  1,  9  South.  661,  17  L.  R.  A.  33,  65.  If 
the  engine  charged  with  the  fire  is  not  identified,  the  plaintiff 
may  show  that  other  engines  of  defendant  emitted  sparks  and 
set  out  fires  at  or  about  the  time  either  before  or  after  the  burn- 
ing of  this  planing  mill,  as  tending  to  prove  the  possibility  and 
consequent  probability  that  some  locomotive  of  defendant  com- 
pany caused  the  fire  complained  of,  and  as  tending  to  show  neg- 
ligence on  the  part  of  the  defendant  in  the  construction  and 
management  of  its  engines.  Florida  East  Coast  Ry.  Co.  v. 
Welch,  supra. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instruction  to  the  jury: 

"(12)  The  court  instructs  you  that  if  you  find  by  the  pre- 
ponderance of  the  evidence  that  the  defendant  railway  company 
ii^  not  use  all  ordinary  and  reasonable  care  and  dihgence  in 
the  running  of  its  train,  and  by  its  failure  to  use  such  care  and 
diligence,  did  cause  the  planing  mill  of  the  plaintiff,  F.  F.  Smith, 
to  be  burned,  then  you  shall  find  a  verdict  for  the  plaintiff  and 
you  shall  fix  his  damages  at  such  sum  as  the  said  plaintiff  shall 
liave  suffered  by  virtue  of  the  burning  of  such  planing  mill. 
And  in  addition  thereto,  you  shall  find  for  the  plaintiff  such 
damages  as  he  shall  have  sustained  by  virtue  of  his  failure  to 
11!!  and  supply  whatever  orders  for  lumber  and  manufactured 
materials  he  had  at  the  time  of  the  burning  of  said  mill,  Tha 
measure  of  damages  for  the  plaintiff's  failure  to  fill  hi.s  existing 
orders  being  the  amount  of  profit  which  the  said  plaintiff  would 
nave  made  had  he  been  able  to  complete  and  fill  those  orders." 

The  court  erred  in  giving  this  charge,  for  it  failed  to  take  into 
account  the  effect  of  any  contributory  negligence  on  the  part  of 
the  plaintiff,  and  allowed  the  jury  to  find  for  the  plaintiff  the 
sum  he  suffered  by  the  burning  of  the  planing  mill,  if  the  de- 
fendant negligently  cau.sed  the  planing  mill  to  be  burned, 
«'hereas  the  rule  is  that  if  the  plaintiff  was  at  fault  also,  he  may 
fwover,  but,  as  we  have  seen,  the  damages  shall  be  diminished 
«RRR_34 
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or  increased  by  the  jury  in  proportion  to  the  amount  of  default 
attributable  to  him. 

[6]  The  instruction  is  incorrect,  also,  for  the  reason  that,  in 
failing  to  take  into  account  any  contributory  negligence  on  the 
part  of  the  plaintiff,  the  jury  is  instructed  to  find  for  the  plain- 
tiS,  in  addition  to  the  loss  suffered  by  the  burning  of  the  mill, 
"such  damages  as  he  shall  have  sustained  by  virtue  of  his  fail- 
ure to  fill  and  supply  whatever  orders  for  lumber  and  manufac- 
tured materials  he  had  at  the  time  of  the  burning  of  said  mill. 
The  measure  of  damages  for  the  plaintiff's  failure  to  fill  his  ex- 
isting orders  being  the  amount  of  profit  which  the  said  plaintilT 
would  have  made  had  he  been  able  to  complete  and  fill  those  or- 
ders." 

If  the  plaintiff  was  guilty  of  contributory  negligence,  he  could 
not  recover  any  loss  of  profits  arising  out  of  his  inability  to  fill 
the  orders  by  reason  of  the  burning  of  the  mill.  Our  statute  of 
contributory  negligence,  or  of  apportionment  of  damages  there- 
for, only  applies  to  damages  for  injury  to  the  plaintiff  or  to  his 
property.  If  the  loss  of  the  building  has  to  be  apportioned  by 
reason  of  the  contributory  negligence  of  the  plaintiff,  there  can 
be  no  recovery  for  loss  of  profits,  because  of  the  plaintiff's  con- 
tributory negligence. 

We  think  we  have  sufficiently  considered  such  questions  as 
may  arise  upon  another  trial.  Our  omission  to  consider  others 
does  not  commit  us  to  the  correctness  of  instructions  given  bv 
the  court,  and  not  thought  necessary  to  be  mentioned  here. 

The  judgment  is  reversed. 

Taylor  and  Hooker,  JJ.,  concur, 

Whitfield,  C.  J.,  and  Shackleford  and  Cockrell,  JJ.,  con- 
cur in  the  opinion. 
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Danna  v.  City  of  Monroe. 

(Enpreme  Court  of  Louisiana,  June  IS,  1911.    Rehearing  Denied  June 

29,  1911.) 

[65  So.  Rep.  741.] 

Street  Railrosdi — Injury  to  Child  on  Track.*— When  the  motor- 
man  and  conductor  of  a  street  car  see  a  child  30  months  old  in  the 
street  facing  or  approaching  the  track  and  in  dangerous  proximity 
thereto,  the  car  should  he  hrought,  and  kept,  under  control,  until 
there  no  longer  exists  a  possibility  that  the  child  will  get  on  the 
track  and  be  run  over;  and  by,  bringing  and  keeping  the  car  un- 
dei  control  is  meant  that  the  motorman  should  cut  off  the  power, 
reduce  the  speed,  and  keep  the  brake  chain  wound  up,  so  that  the 
Mr  may  be  stopped  instantly  or  within  one  or  two  feet. 

Parent  and  Child — Injuries  to  Childt — Though  the  parents  of  a 
child  30  months  old  may  be  guilty  of  negligence  in  allowing  it  tu 
Rill  at  large  upon  the  street,  they  wilt  not  thereby  be  prevented  from 
recovering  damages  resulting  to  them  from  an  injury  sustained  by 
the  child  in  being  run  over  by  a  street  car,  where  the  proximate 
cause  of  the  accident  was  the  failure  of  the  motorman  to  observe 
the  rule  founded  in  common  sense  and  common  humanity,  "If  chiU 
dten  are  playing  upon  the  street,  immediately  get  car  under  control 
and  proceed  cautiously.  Under  no  circumstances  are  you  to  take 
any  chances  or  risks,"  and  to  exercise  ordinary  care  when  the  dan- 
ger had  become  apparent. 

Negligence — Negligence  of  Infant.t — Under  the  jurisprudence  of 
this  court,  negligence  cannot  be  imputed  to  a  child  20  months  old. 

Damages — Personal  Injiiric8.S — Two  thousand  five  hundred  dollari 
ii  inadequate  compensation  to  a  boy  20  months  old  for  the  loss  o' 
one  leg  below  the  knee  and  the  mashing  of  the  flesh  which  in  the 
Iiealing  leaves  badly  scarred  tissue  on  the  other  foot,  even  though 
the  circumstances  arc  such  that  the  condition  may  be  ameliorated  h" 
the  use  of  an  artificial  limb, 

(Syllabus  by  the  Court.) 

■See  foot-note  of  Simon  v.  Metropolitan  St,  Ry,  Co.  (Mo,),  30 
R.  R.  R.  36,  6S  Am.  &  Eng.  R.  Cas.,  N,  S.,  36:  sixth  head-note  of 
Tecker  v.  Seattle,  etc.,  Ry.  Co.  (Wash.),  38  R.  R.  R,  239.  61  Am.  & 
Eng,  R,  Cas.,  N.  S,.  SSfl. 

tSee  second  foot-note  of  Peldam  v.  Detroit  United  Ry.  (Mich.), 
3T  R,  R.  R.  685,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  6BS;  second  foot-note 
of  Berry  v.  St,  Louis,  etc.,  R.  Co.  (Mo.),  33  R.  R.  R.  343,  56  Am.  & 
Eng,  R.  Cas-   N.  S,.  343, 

tSee  last  paragraph  of  foot-note  of  Louisville  &  N.  R.  Co.  v.  Kim- 
ble's Adm'x  (Ky.),  38  R,  R.  R.  163.  61  Am.  &  Eng.  R.  Cas.,  N,  S., 
isa;  second  foot-note  of  Virginia  Carolina  Ry.  Co.  *.  Clawson  (Va.), 
38  R.  R.  R,  134,  81  Am,  &  Eng,  R.  Cas,.  N.  S,,  134. 

SFor  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  damages  for  injuries  to,  or  loss  of,  limbs,  see  last  foot-note  of 
St.  Louis,  etc.  Ry.  Co.  *.  Holmes  (Ark,),  38  R,  R,  R.  400,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  400. 
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Appeal  from  Sixth  Judicial  District  Court,  Parish  of  Ouach- 
ita; J.  P.  Madison,  Judge. 

Action  by  Joe  Danna,  individually  and  for  the  use  of  his  son, 
Leon  Danna,  against  the  City  of  Monroe.  Judgment  for  plain- 
tiff, and  from  the  amount  thereof  he  appeals.  Amended  and  af- 
firmed. 

Hudson,  Potts  &  Bernstein,  for  appellant. 
Stubbs,  Russell  &  Theus,  for  appellee. 

Statement  of  the  Case. 

Monroe,  J.  Plaintiff,  individually  and  as  tutor,  sues  for 
damages  alleged  to  have  been  sustained  by  him  and  by  his  minor 
child  by  reason  of  the  running  over  of  the  latter  by  an  electric 
car  and  he  has  appeared  from  a  judgment  awarding  him  $2,500 
for  the  benefit  of  the  child,  and  otherwise  rejecting  his  demand. 
Defendant  has  answered  the  appeal  praying  that  the  entire  de- 
mand be  rejected.  It  appears  from  the  evidence  that  defendant 
owns  the  electric  street  railway  within  its  corporate  limits,  in- 
cluding a  single  track  which  turns  into  Wood  street,  at  Jackson, 
and  runs  thence  on  Wood  street  across  St.  John  to  Grand,  into 
which  last- mentioned  street  it  turns  and  continues  northward  the 
two  squares,  between  Jackson  and  Grand  streets,  being  each 
about  300  feet  long,  and  those  on  the  south  side  of  Wood  street 
being  occupied,  respectively,  by  the  courthouse  and  high  school 
buildings,  the  grounds  about  which  serve  the  purposes  of  parks. 
Plaintiff  had  a  shoe  shop  in  the  building  on  the  north  side  of 
Wood  street,  at  the  corner  of  Grand,  which  building  fronts 
on  Grand,  and  extends  back  about  65  feet  on  Wood  street :  and 
between  1  and  2  o'clock  in  the  affemoon  of  May  15,  1909,  he 
became  interested  in  the  pursuit  of  a  bird,  which  he  followed 
across  Wood  street  into  the  courthouse  square.  His  wife  re- 
mained in  the  shop,  but  a  female  relative  of  hers,  carrying  a 
baby  in  her  arms,  walked  around  on  the  north  side  of  Wood 
street,  and  plaintiff's  httle  boy,  about  20  months  old,  did  like- 
wise.- The  mother  may  have  thought  that  the  father  or  the  rel- 
ative would  look  after  the  safety  of  the  little  boy,  but  the  father 
was  engaged  in  the  pursuit  of  the  bird  and  the  relative  wa.= 
probably  watching  father  and  was  also,  no  doubt,  occupied  with 
the  baby.  At  all  events,  neither  of  them  appears  to  have  taken 
much  thought  of  the  little  boy,  and  he  apparently,  concluding 
to  join  his  father,  attempted  to  cross  the  street,  and  was  run 
over  by  defendant's  car  No.  17.  The  conductor  and  motorman 
of  the  car  made  and  signed  a  written  report  on  the  day  of  the 
accident,  which  reads  as  follows:     ■ 

"As  we  were  going  west  on  our  1 :45  trip  on  Wood  street. 
Leon  Dana,  a  two  year  old  son  of  Joe  Dana,  was  playing  by  Ihe 
track.     When  in  8' feet  of  the  child,  it  started  across  the  track 
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and  was  struck  by  Car  No.  17  and  knocked  down,  one  wheel 
running  over  its  feet  and  crushing  them.  The  car  was  brou^t 
to  a  stop  before  the  back  truck  reached  the  child." 

This  report  falls  considerably  short  of  the  whole  truth,  as 
disclosed  by  the  testimony  of  those  who  made  it  and  other  wit- 
nesses, given  on  the  trial  of  the  case,  and  which  is  about  as 
follows :  The  child  had  gone  from  the  banquette  into  the  street 
by  the  time  the  car  reached  St.  John  street,  235  feet  to  the  east- 
ward, and  was  seen  by  the  conductor,  and  should  have  been  seen 
by  the  motorman,  almost  as  soon  as  it  (the  car)  had  passed  the 
comer  and  in  ample  time  to  have  enable  those  in  charge  to  have 
prevented  it  from  running  over  him.  When  seen,  he  was  facing 
the  track,  and,  as  we  think,  going  in  that  direction.  It  is,  how- 
ever, said  by  the  conductor  and  the  motorman  that  he  turned 
around  in  the  direction  of  the  banquette,  and  the  motorman  says 
that,  seeing  him  do  so,  be  assumed  that  the  woman,  whom  he  saw 
on  the  banquette,  had  called  him  and  would  see  that  he  kept  off 
the  track,  and  that  he  (motorman)  thereupon  turned  on  the 
electric  current  (which  he  had  previously  turned  off)  so  as  to 
give  the  car  a  speed  of  seven  or  eight  miles  an  hour,  and  the 
next  thing  he  knew  the  child  turned  back  and  ran  towards,  and 
on  the  track,  and  that  it  was  then  too  late  to  stop  the  car,  since 
the  speed  was  such  that  it  could  not  be  stopped  in  less  than  about 
thirtv  feet,  fll  Neither  be  nor  the  conductor  pretend  that  the 
child  ever  actually  started  back  in  the  direction  of  the  banquette, 
and  as  he  was  in  dangerous  proximity  to  the  road,  and  as  likely, 
or  more  likely,  to  continue  in  that  direction,  it  was  culpable 
negligence  in  the  motorman  not  to  keep  the  car  under  control 
until  there  no  longer  existed  a  possibility  of  his  so  doing;  and 
hy  keeping  the  car  under  control  we  mean  that  he  should  have 
nit  off  the  power,  reduced  the  speed,  and  kept  the  brake  chain 
wound  up,  so  that  he  could  have  stopped  the  car  instantly  or 
within  one  or  two  feet. 

Opinion. 
[2]  One  of  the  rules  established  by  defendant  reads  (in  part) : 
"If  children  are  playing  upon  the  street,  immediately  get  car 

under  control  and  proceed  cautiously.  Under  no  circumstances  are 
you  to  take  anv  chances  or  risks." 

The  rule  is  founded  in  common  sense  and  common  humanity, 
and  its  nonobservance  by  the  motorman  was  the  proximate  cause 
of  the  accident  out  of  which  this  suit  has  arisen. 

[3]  We  agree  with  our  learned  Brother  of  the  district  court 
that  under  our  jurisprudence  neerligence  cannot  be  imputed  to  a 
tWld  20  months  old.  Westerfield  et  al.  v.  Levis  Bros,  et  al..  43 
La.  Ann.  63.  9  South.  52;  Barnes  v.  Railroad  Co.,  47  La.  Ann. 
1218.  17  South.  782,  49  Am.  St.  Rep.  400;  Rice  v.  Railroad  Co., 
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51   La.   Ann.   113,  24   South.  791;   Buechner  v.  City  of   New 
Orleans,  112  U.  603,  36  South.  603,  66  L.  R.  A.  334,  ICM  Am. 
St.  Rep.  455. 

[4]  We  are  unable  to  concur  in  the  view  that  $2,500  will  com- 
pensate the  child  in  whose  behalf  the  suit  is  brought  for  the  in- 
jury sustained  by  him.  He  has  lost  his  right  foot  and  leg  up  to 
a  point  about  four  inches  below  the  knee,  and  the  flesh  upon  the 
sole  of  the  other  foot  was  mashed  to  a  pulp,  leaving  much  scarred 
tissue  in  the  healing.  Whilst,  therefore,  the  condition  may  be 
ameliorated  by  the  use  of  an  artificial  limb,  the  sufferer  must 
go  through  lite  with  but  one  leg,  and  that  somewhat  impaired, 
denying  himself  many  of  the  pleasures,  and  being  deprived  of 
many  of  the  opportunities,  which  come  to  those  who  are  better 
equipped.     The  amount  will  therefore  be  increased  to  $5,000. 

We  are  also  unable  to  concur  in  the  view  that  the  plaintiff  is 
prevented  by  reason  of  his  negligence  in  allowing  the  child  to 
run  at  large  from  recovering  the  damages  resulting  to  him  from 
the  negligence  of  the  defendant.  The  proximate  cause  of  the  ac- 
cident was  the  failure  of  the  motorman  to  observe  the  rule  to 
which  we  have  referred,  and  to  exercise  ordinary  care  after  the 
danger  had  become  apparent.  Ortolano  v.  Morgan's  Co.,  109  La. 
902.  33  South.  914;  Rice  v.  Cres.  City  R.  Co.,  51  La.  Ann.  108, 
24  South,  791 ;  Westerfield  et  al.  v.  Levis  Bros,  et  ai.,  43  La.  Ann. 
63,  9  South.  52;  Sundmaker  v.  Railroad  Co.,  106  La.  117,  30 
South.  285.  The  evidence  shows  that  plaintiff  has  incurred  a  bill 
of  $217  for  surgical  attention  to  his  son,  and  we  are  of  opinion 
that  he  is  entitled  to  recover  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  juc^inent 
appealed  from  be  amended  by  increasing  the  amount  of  the 
award  in  favor  of  the  child  to  $5,000,  and  by  allowing  the  plain- 
tiff individually  the  sum  of  $217.  It  is  further  decreed  that  as 
thus  amended  said  judgment  be  affirmed. 
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Craig  v.  Augusta-Aiken  Ry,  Co, 
(Supreme  Court  of  South  Carolina,  July  7,  1911.) 
(71  S.  E.  Rep.  983.1. 
Riilrowli — Accidenta  at  CroHuig — Penona  on  Highwajs* — It  was 

error,  in  an  action  by  one  who,  while  in  a  helpless  state  of  intoxica' 
tion,  was  run  over  at  a  railroad  crossing,,  to  instruct  the  jury  that 
the  railroad  company  was  not  bound  to  keep  a  lookout. 

Trial — Arguments  of  Counsel — Discretion  of  Trial  Court. — In  an 
iction  against  a  railroad  company  by  one  injured  at  a  crossing,  the 
rtFusal  of  the  court  to  allow  plaintiffs  counsel  to  comment  upon 
in  order  setting  aside  the  verdict  in  a  former  trial,  and  the  action  of 
the  court  in  prohibiting  plaint ifTs  counsel  in  his  argument  from 
making  further  comments  on  the  failure  of  defendant's  attorneys  to 
introduce  in  evidence  the  testimony  of  one  of  their  witnesses  qt  a 
former  trial,  was  not  an  abuse  of  discretion. 

Appeal  from  Common  Pleas  Circuit  Court  of  Aiken  County; 
Thos.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  M.  C.  Craig  against  the  Augusta-Aiken  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  exceptions  were  as   follows: 

"(9)  Because  his  honor,  the  presiding  judge,  erred  in  charging 
the  defendant's  ninth  request,  which  is  as  follows:  '(9) 
If  you  beleive  that,  after  being  lawfully  ejected  from  the 
car,  plaintiff  was  removed,  or  himself  walked  to  a  safe 
distance  from  the  track,  and  the  car  moved  on  with  its  passengers, 
and  the  plaintiff  subsequently  came  back  upon  the  track  at  that 
place  or  some  other  place  and  lay  upon  the  same  in  an  insensible 
state  of  intoxication,  whether  on  or  off  a  public  crossing,  I  charge 
you  as  matter  of  law  he  was  a  trespasser,  and  as  such  the  defend- 
ant owed  him  the  duty  alone  not  to  willfully  or  wantonly  in- 
jure him.'  For  it  is  respectfully  submitted  that  his  honor  violated 
section  26,  art.  5,  of  the  Constitution  of  1895,  prohibiting  judges 
from  charging  on  the  facts,  for  the  reason  that  he  thereby 
drew  a  conclusion  for  the  jury  as  to  what  a  trespasser  is  when 
"e  told  them  as  matter  of  law  what  would  constitute  a  tres- 
passer; whereas,  he  should  have  defined  a  trespasser, 
and  leave  it  to  the  jury  to  say  from  the  facts  and  circumstances 
whether  such  person  was  a  trespasser.     Secondly.     Because  his    . 

'For  the  authorities  in  this  aeries  on  the  subject  of  the  duty  to 
"lamtain  lookouts  on  trains  approaching  crossings,  see  last  para- 
graph of  third  foot-note  of  Arkansas  &  L.  Ry.  Co.  v.  Graves  (Ark-). 
3»  R.  R.  R.  359,  62  Am.  &  Eng.  R.  Cas..  N.  S..  3S9:  last  head-note  of 
Virginia-Carolina  Ry.  Co.  v.  Clawson  (Va.),  38  R.  R.  R.  134,  81  Am. 
*  tng^  R.  Cas-.  N.  S-  134;  extensive  note  37  R.  R.  R.  429,  80  Am.  & 
Eng-  B.  Cas.,  N.  S.,  429. 
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honor  erred  in  stating  the  degree  of  care  that  a  carrier  owes 
to  a  person  lying  down  insensible  on  its  track  at  a  public  crossing. 
He  should  have  advised  them  that  the  carrier  under  these  cir- 
cumstances is  bound  to  exercise  ordinary  care  in  approaching  the 
public  crossing  so  as  to  avoid  injuring  a  pei'son  in  a  helpless  con- 
dition thereon,  and  it  would  owe  this  duty  whether  it  knew  the 
party  was  there  or  not. 

"(11)  Because  his  honor,  the  presiding  judge,  erred  and  com- 
mitted an  abuse  of  discretion  in  stopping  plaintiff's  counsel  in 
the  midst  of  his  argument  to  the  jury  and  prohibiting  him  from 
making  further  remarks  or  comments  on  the  failure  of  the  de- 
fendant's attorneys  to  introduce  in  evidence  the  testimony  of  one 
of  their  witnesses.  Conductor  Grimes,  taken  at  the  previous  trial, 
and  which  the  plaintiff's  counsel  had  offered  to  allow  in  evi- 
dence under  the  rules  applicable  to  the  same.  For  it  is  sub- 
mitted that  plaintiff's  counsel,  so  long  as  he  does  not  abuse  or  use 
improper  language,  had  full  right  to  comment  upon  the  with- 
holding of  any  testimony  from  the  jury  by  the  opposite  side." 

/.  B.  Salley,  Boykin,  Wright  &  Wright,  and  George  T.  Jack- 
son, for  appellant. 

Croft  &  Croft,  for  respondent. 

G.^RY,  A.  J,  This  is  an  action  for  actual  and  punitive  damages, 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
gence and  wantonness  of  the  defendant.  The  complaint  alleges 
that  on  the  22d  of  September,  1906,  the  plaintiff  became  a  pas- 
senger on  the  defendant's  car  at  Augusta,  Ga.,  for  the  purpose  of 
being  carried  to  Langley,  S.  C. ;  that,  soon  after  the  car  had  started 
the  plaintiff  became  so  incapacitated  as  to  be  utterly  helpless, 
and  was  forcibly  ejected  and  left  in  a  dangerous  place  by  the 
defendant;  that  the  defendant  warned  its  servants  to  look  out 
for  the  plaintiff,  while  operating  its  other  cars  over  said  track; 
but  that  they  negligently  and  wantonly  failed  to  keep  a  proper 
lookout  for  the  plaintiff,  in  consequence  of  which  one  of  its  cars 
ran  over  his  arm,  thereby  rendering  amputation  necessary.  The 
defendant  denied  tlie  allegations  of  negligence  and  wantonness, 
and  for  a  defense  alleged :  "That,  at  the  time  mentioned  in 
the  amended  complaint,  plaintiff  was  a  passenger  on  a  car  of  tlie 
defendant's  railroad  in  Aiken  county,  S.  C.,  and  being  guilty  of 
disorderly  conduct,  and  drawing  a  knife,  and  therewith  threaten- 
ing the  agents  of  defendant,  and  cursing,  to  the  terror,  annoy- 
ance, and  vexation  of  a  large  number  of  other  passenger.s  on 
said  car,  the  conductor  of  said  car  stopped  his  train,  where  such 
offense  was  committed,  and  ejected  said  plaintiff  from  said 
car,  using  only  such  force  as  was  necessary  to  accomplish  such 
removal."  The  defendant  also  set  up  the  defense  of  contribu- 
tory negligence.  The  jury  rendered  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  appealed  upon  exceptions,  which 
will  be  reported. 
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[I]  The  first  question  that  will  be  considered  is  whether  there 
was  error,  on  the  part  of  his  honor  the  presiding  judge,  in  charg- 
ing the  jury  that  if  the  plaintiff  was  injured  at  a  highway  cross- 
ing, while  in  a  helpless  condition  of  intoxication,  the  defendant 
was  not  bound  to  keep  a  lookout,  and  owed  him  no  duty  (except 
not  to  injure  him  willfully  or  wantonlyj,  unless  it  knew  that  he 
was  in  a  helpless  condition. 

In  the  case  of  Jones  v.  Railroad,  61  S.  C.  556,  39  S.  E.  758, 
the  court  stated  the  principle  as  follows :  "Even  though  the  use 
of  the  track  by  the  public  as  a  walkway  was  not  for  such  length 
of  time  nor  of  such  character  as  to  give  a  legal  right  to  so  use  the 
track,  and  even  though  the  evidence  fell  short  of  showing  any 
positive  consent  to  such  use  by  the  company,  yet  if  there  was 
evidence  tending  to  show  knowledge  of  and  acquiescence  in  such 
use,  without  protest,  such  evidence  would  tend  to  show  that  the 
railroad  company  had  much  reason  to  expect  the  presence  of 
persons  on  the  track,-  who  were  there,  not  as  bald  trespassers,  but 
nsing  it  with  the  knowledge  and  acquiescence  of  the  (railroad) 
company.  Under  such  circumstances,  it  would  be  the  duty  of 
the  railroad  company  to  keep  a  reasonable  lookout,  or  to  give 
warning  of  the  approach  of  the  train,  or  generally  to  observe 
ordinary  care,  under  the  circumstances,  to  avoid  injury." 

This  language  was  quoted  with  approval  in  the  case  of  Sentell 
f.  Railway,  70  S.  C.  183,  49  S,  E.  215,  in  which  the  court  held 
that:  "Where  a  person  is  sitting  on  the  end  of  a  cross-tie,  with 
his  head  in  his  hands,  and  his  feet  in  a  path  along  the  track, 
which  pedestrians  had  been  using  as  a  walkway  for  more  than 
20  years,  without  objection  of  the  railway  company,  at  a  point 
on  the  track,  at  which  he  could  have  been  seen  by  the  engineer, 
for  some  distance  before  reaching  him,  it  is  proper  to  refuse  a 
nonsuit,  and  to  submit  to  the  jury  the  questions  of  the  relation 
of  the  deceased  to  the  company,  and  whether  there  was  negligence 
on  part  of  engineer  in  striking  him  with  his  engine,  and  whether 
it  was  duty  of  engineer  to  keep  a  lookout."     (Syllabus.) 

If,  as  is  alleged,  the  plaintiff  in  the  present  case  was  on  the 
highway  crossing  at  the  time  of  the  injury,  then  there  was  even  a 
greater  necessity  for  the  defendant  to  keep  a  proper  lookout 
than  in  the  cases  just  mentioned. 

The  exceptions  raising  this  question  are  sustained, 

|2]  Exceptions  10  and  11  cannot  be  sustained,  as  it  has  not 
heen  made  to  appear  that  there  was  an  abu-se  of  discretion  on  the 
pan  of  the  presiding  judge. 

These  conclusions  practically  dispose  of  all  the  questions  in- 
volved. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  case  remanded  to  that  court  for  a 
new  trial. 

Jones,  C.  J.,  and  Woods  and  Hydrick,  JJ.,  concur. 
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Erdner  v.  Chicago  &  N.  W.  Ry.  Co. 
(Supreme  Court  of  Minnesota,  Aug.  11,  1911.) 
[132   N.  W.   Rep.   339.] 
RailroAds — Operetion — Injuries    to    PerMMu   on    TraclE— Car*    Re- 
quired.*— Where  a  railroad  company  expressly  or  by  silent  acquies- 
cence permits  its  right  of  way  to  be  used  by  the  public  generally  as 
a  path  or  way  for  pedestrians,  and  this  use  is  long-continued  and 
constant,  so  that  it  is  reasonable  to  anticipate  the  presence  of  such 
pedestrians  on  its  tracks,  the  company  must  use  ordinary   care  to 
ascertain  whether  any  such  are  present,   so  as  to  avoid  injury   to 

Rulroadi — Operation — Injuriea  to  Persons  on  Track — Question  for 
Jury, — The  questions  of  negligence  and  contributory  negligence  in 
this  case  were  for  the  jury,  and  the  evidence  sustains  the  verdict  on 
such  questions. 

Death — Actions  for  Causing  Death — Excessive  Danu^es. — The 
damages  are  not  excessive. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blue  Earth  County ;  A.  R.  Pfau, 
Judge. 

Action  by  Emma  Erdner,  as  administratrix,  against  the  Chi- 
cago &  Northwestern  Railway  Company.  From  an  order  deny- 
ing a  motion  for  judgment  notwithstanding  the  verdict  for  plain- 
tin,  or  for  a  new  trial,  defendant  appeals.    Affirmed. 

Brown,  Abbott  &  Somsen,  for  appellant. 
5".  B.  Wilson,  for  respondent. 

BuNH,  J,  Lee  Foley,  a  boy  under  16  years  of  age,  was  struck 
and  killed  by  one  of  defendant's  engines  while  he  was  walking 
along  defendant's  main  track  in  the  city  of  Mankato.  This  ac- 
tion was  brought  to  recover  damages  for  his  death.  The  com- 
plaint alleged  that  there  existed  a  traveled  way  along  defendant's 

•For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  a  license  to  travel  on  or  across  railroad  track, 
see  first  foot-note  of  Norfolk,  etc.,  R.  Co.  -v.  Overton  (Va.),  39  R. 
R.  R.  371.  82  Am.  &  Eng.  R.  Cas..  N.  S.,  271;  second  head-note  of 
Arkansas,  etc.,  R.  Co,  v.  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am,  & 
Eng.  R.  Cas.,  N.  S.,  359;  Schmidt  v.  Pennsylvania  R.  R.  (C.  C.  A.), 
38  R.  R.  R.  645,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  6«. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  doe 
from  trainmen  to  licensees  or  trespassers  on  tracks  before  their 
presence  is  discovered,  see  first  foot-note  of  Central  of  Georgia  R- 
Co.  *.  Blackmon  (Ala.),  3B  R.  R.  R.  298,  63  Am.  &.  Eng.  K.  Cas.,  N. 
S-  293;  foot-note  of  Shields  v.  Southern  Pac.  Co,  (Ore.),  39  R.  R- 
R.  168,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  166;  Schmidt  v.  Pennsylvanii 
R.  R,  (C.  C.  A.),  38  R.  R.  R.  645,  61  Am,  &  Eng.  R.  Cas..  N.  S..  Hi; 
foot-note  of  Covington,  etc.,  Co.  v.  Marsh  (Ky,),  38  R.  R.  R  196. 
91  Am.  &  Eng.  R.  Cas..  N.  S.,  196. 
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tracks  at  the  point  where  the  accident  happened,  and  that  this 
way  was  and  had  been  for  a  long  time,  at  the  invitation,  request, 
license,  and  permission  of  defendant,  used  by  the  public  generally 
as  a  way.  On  the  trial  the  chief  controversy  was  whether  the  boy 
was  a  mere  trespasser,  or  whether  defendant  owed  him  the  duty 
lo  use  ordinary  care.  The  trial  court  denied  defendant's  motion  to 
direct  a  verdict,  and  the  case  was  submitted  to  the  jury.  Plain- 
tiff had  a  verdict,  and  defendant  appealed  from  an  order  deny- 
ing its  motion  for  judgment  notwithstanding  the  verdict  or  for 
a  new  trial. 

[IJ  I.  The  first  and  chief  question  before  us  is:  Was  it  de- 
fendant's duty  to  use  reasonable  care  to  ascertain  whether  people 
were  walking  on  or  along  its  tracks,  so  as  to  avoid  injuring  them  ? 
A  railway  company  owes  no  duty  to  a  mere  trespasser,  except 
to  use  reasonable  care  to  avoid  injuring  him  after  discovering 
his  danger.  But  to  people  who  are  lawfully  on  its  premises,  by 
express  or  implied  invitation,  it  owes  the  additional  duty  to 
use  reasonable  care  to  discover  their  presence  in  a  position  of 
danger.  The  question,  therefore,  is  this :  Was  Lee  Foley  a  mere 
trespasser  or  was  he  on  the  track  pursuant  to  the  implied  invita- 
tion of  defendant  ?  The  answer  depends  upon  ( 1 )  the  facts ;  ( 2 ) 
the  law. 

The  facts  in  this  case,  briefly  stated,  are  as  follows:  Defend- 
ant's line  of  railroad  runs  into  and  through  Mankato.  It  enters 
the  city  from  the  north,  and  crosses  Madison  avenue  and  Vine 
and  Rock  streets  before  the  station  yards  are  reached.  These 
streets  run  east  and  west.  Madison  avenue  is  not  open  for 
travel  east  of  the  tracks,  nor  is  Vine  street  at  the  point  where  it 
is  crossed  by  the  tracks.  From  Madison  avenue  to  Rock  street 
the  tracks  run  upon  an  embankment  which  is  about  40  feet  wide 
and  12  feet  high  at  Vine  street.  Upon  this  embankment  is  the 
main  line  of  defendant  and  the  main  line  of  the  Omaha  Company. 
Switch  and  spur  tracks  extend  to  a  quarry  north  of  Madison 
avenue,  and  the  main  yards  of  defendant  south  of  Rock  street; 
tut  at  Vine  street,  and  for  some  distance  in  either  direction,  the 
embankment  was  occupied  only  by  the  two  main  tracks  before 
mentioned.  There  were  38  regular  trains  which  passed  daily 
over  this  embankment  on  either  defendant's  track  or  the  Omaha 
track,  besides  extra  trains,  and  engines  engaged  in  switching 
operations.  For  many  years  prior  to  the  accident,  pedestrians 
had  used  this  embankment  to  travel  on  between  Madison  avenue 
and  Rock  street.  It  was  a  short  cut.  There  were  paths  leading 
down  from  the  embankment  at  Vine  street  and  at  other  points, 
ind  some  of  the  travel  left  the  embankment  by  these  paths.  Men, 
women,  and  children  traveled  on  or  along  the  tracks,  both  day 
and  night,  from  50  to  300  per  day.  There  was  seldom  a  time  when 
wme  pedestrian  was  not  on  the  embankment.  This  use  by  the 
public  was  constant  and  continued  for  a  long  number  of  years. 
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Defendant  knew  that  the  public  so  used  its  premises,  but  made 
no  objection  or  effort  to  stop  the  use. 

In  the  late  afternoon  of  November  10,  1910,  Lee  Foley  and 
two  younger  boys  visited  the  stone  quarry,  and  started  to  return 
to  their  homes  about  6  o'clock.  They  came  to  the  point  where 
the  tracks  cross  Madison  avenue,  and  on  Lee's  suggestion  that 
everybody  walk  on  the  tracks,  and  that  it  was  the  shortest  way 
home,  went  upon  the  tracks  and  walked  south  on  the  embank- 
ment. They  started  to  walk  on  the  Omaha  track.  It  was  dark. 
They  saw  the  headlight  of  an  engine  drawing  a  long  freight  train 
and  coming  toward  them  from  the  south  on  the  Omaha  track, 
and  stepped  over  on  the  Northwestern  track.  They  walked 
south  on  the  latter  track,  listening  and  looking  for  trains.  Lee 
was  walking  between  the  rails ;  the  other  boys  on  the  rails.  The 
testimony  of  the  boy  who  survived  is  that  Lee  and  the  other  boys 
looked  back  two  or  three  times  as  they  were  walking  along  in 
this  manner.  One  of  the  boys  saw,  on  looking  back,  a  red  light 
less  than  40  feet  away.  He  called,  "Look  out!"  and  jumped, 
going  over  the  bank  and  escaping  the  engine.  Lee  Foley  and  the 
other  boy  were  struck  by  the  engine  and  killed.  The  engine 
was  backing  up,  and  gave  no  warning  of  its  approach.  The  only 
light  that  could  be  seen  by  the  boys  was  the  red  light  spoken  of 
before.  The  accident  happened  near  where  the  embankment 
crosses  Vine  .street. 

The  evidence  abundantly  justified  the  ']tm<  in  finding  that  such 
were  the  facts.  It  justified  a  finding  that  Lee  Foley  was  using 
the  embankment  as  a  path  because  the  public  used  it.  because 
he  was  justified  in  believing  that  it  was  a  route  usually  traveled 
by  the  public,  with  the  knowledge  and  acquiescence  of  defend- 
ant. Wa.s  it  defendant's  duty  to  use  ordinary  care  to  keep  a 
lookout  for  people  who  might  be  on  its  tracks,  and  to  use  or- 
dinary care  in  the  operation  of  its  trains  on  this  embankment, 
having  regard  to  the  probable  presence  of  pedestrians?  The  an- 
swer must  be  "Yes,"  if  the  public  was  using  the  right  of  way  as 
a  path  or  street  at  the  implied  invitation  of  defendant. 

Defendant  contends  that  no  invitation  can  be  implied  from 
mere  use;  that  the  invitation  must  be  expressed,  or  evidenced 
by  such  a  physical  condition  of  the  premises,  created  or  permitted 
to  exist  bv  the  defendant,  as  amounts  to  an  assurance  to  the 
public  that  they  are  invited  to  enter  and  travel ;  that  mere  passive 
or  silent  sufferance  and  neglect  to  eject  trespassers  or  post  notices 
is  not  enough  to  establish  an  invitation.  There  is  much  force 
in  defendant's  position  when  we  have  a  case  of  less  frenuent, 
constant,  and  long-continued  use  than  we  have  here.  Many 
people  walk  on  railroad  tracks  for  convenience  or  pleasure,  and 
it  is  difficult,  if  not  impossible,  for  the  railroad  company  to  pre- 
vent such  use  of  its  tracks.  But  here  the  use  was  much  more  than 
the  ordinary  use  for  convenience  or  pleasure.     Practically  the 
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embankment  was  used  as  a  street  by  great  numbers  of  people. 
Defendant  made  no  objection— did  not  even  post  signs  warning 
people  to  keep  off  the  tracks.  We  think  the  statement  of  the  law 
made  bv  Justice  Brown  in  the  case  of  Ellington  v.  Great  Xorthern 
Ry.  Co',  96  Minn.  176,  104  N,  W,  827,  while  not  necessary  to  the 
decision  of  the  case,  is  well  supported  by  the  authorities,  and  is 
acareful  and  accurate  statement  of  the  law  on  this  point.  "Where 
ihe  company  expressly  or  by  silent  acquiescence  permits  it* 
yards  and  premises  to  be  frequented  or  used  by  the  public  gener- 
ally, or  permits  such  conditions  respecting  the  use  thereof  to 
exist  as  to  make  it  reasonable  to  anticipate  the  presence  of  tres- 
passers, proper  precautions  must  be  taken  to  ascertain  whether 
any  are  present,  that  injury  to  them  may  be  avoided." 

We  are  satisfied  that  this  ought  to  be  and  is  the  law,  and  we 
adopt  and  apply  it  to  this  case.  The  rules  as  stated  has  ample  sup- 
port in  the  decided  cases,  and  is  a  salutary  and  reasonable  rule. 
It  is  not  important  to  define  the  relation  that  existed  between 
defendant  and  the  people  who  used  the  right  of  way  as  a 
path.  The  material  thing  is  that  defendant  owed  them  a  duty 
beyond  the  duty  of  not  to  wantonly  injure  them.  And  the  fact 
that  the  decedent  was  using  the  right  of  way  for  his  own  con- 
venience merely  does  not  make  the  rule  inapplicable.  He  had 
been  invited  to  use  the  right  of  way  for  his  own  convenience, 
b\"  the  silent  acquiescence  of  defendant  in  such  a  use  by  the 
public  generally.  Nor  do  we  see  any  distinction  in  the  fact  that 
the  travel  was  along,  instead  of  across,  the  right  of  way.  We 
hold  that  the  question  of  invitation  was  properly  submitted  to 
the  jury,  under  correct  instructions,  and  that  the  verdict  is  sus- 
tained by  the  evidence. 

\2]  2.  Defendant  urges  that  decedent  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  We  cannot  so  hold.  Taking 
"ito  consideration  his  age,  the  universal  custom  of  using  the 
embankment  as  a  public  way,  and  the  evidence  as  to  how  the 
accident  happened,  we  are  satisfied  that  the  question  was  for  the 
jun*,  and  that  the  evidence  justified  the  jury's  decision. 

3.  Certain  rulings  of  the  trial  court,  instructions,  and  refusals 
to  instnirt  are  assigned  as  error.  We  have  examined  these 
clings,  and  find  no  prejudicial  error. 

[3]  4.  It  is  contended  that  the  verdict  was  excessive.  The 
amount  was  $1,000.  The  claim  is  that  the  boy's  father  had 
abandoned  him,  and  could  not  expect  to  receive  any  pecuniary 
"^tfit  from  his  son's  life,  had  he  lived.  We  think  the  question 
"■as  properly  submitted  to  the  jury,  and  are  nnable  to  hold  that 
'he  verdict  is  excessive. 
Order  affirmed. 
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Dorr  v.  Atlantic  Shore  Line  Ry. 

(Supreme  Court  of  New  Hampshire,  Rockingham,  Jutre  6,  i9ii.) 

[60  Atl.  Rep.  336.] 

Street  Railroads — Colluiona — Negligence — Evidence.— In  an  action 
against  an  electric  railway  company  for  the  death  of  a  child  struck 
by  a  car.  evidence  held  to  support  a  finding  of  actionable  negligence, 
based  on  the  motorman  failing  to  take  any  precautions  for  the  safety 
of  travelers  who  might  be  crossing  the  track  at  the  place  of  the  acci- 
dent. 

Negligence — Contributory  Negligence — Infants.* — Contributory  neg- 
ligence is  not  imputable  to  a  child  5^  years  old.  and  evidence  of 
what  he  did  for  his  own  protection  at  the  time  of  an  injury  to  hiui 
is  not  essential  to  sustain  an  action  for  injuries  resulting  in  his  death. 

Evidence — Res  Gesta — DiscretiDn  of  Court. — The  admission  in  evi- 
dence as  a  part  of  the  res  gestx  of  the  staternent  of  a  child  5.'.' 
years  old,  run  over  by  an  electric  car,  made  a  few  minutes  after  the 
injury,  is  within  the  reasonable  discretion  of  the  court,  which  may 
find  that  the  statement  was  so  connected  with  the  principal  fact  as 
to  be  a  part  of  it. 

Exceptions  from  Superior  Court,  Rockingham  Couniv : 
Chamberlin,  Judge. 

Action  by  Joseph  F.  Dorr,  administrator,  against  the  Atlanti: 
Shore  Line  Railway,  for  personal  injuries  resulting  in  the  deatii 
of  plaintiff's  intestate.  There  was  a  verdict  for  plaintiff,  and 
defendant  brings  exceptions  to  the  denial  of  a  motion  for  non- 
suit, and  to  the  admission  of  evidence  of  the  declaration  of  the  in- 
testate, made  about  10  minutes  after  the  accident,  and  after  he 
had  been  carried  to  his  home,  to  the  effect  that  a  car  ran  over 
him.     Exceptions  overruled,  and  judgment  on  the  verdict. 

Kelley,  Harding  &  Hatch,  for  plaintiff. 
Kk-cl  &■  Hughes,  for  defendants. 

Walker,  J.  [1]  The  evidence  justified  the  jury  in  finding 
the  following  facts:  The  plaintiff's  intestate  at  the  time  of  his 
injuries  was  a  boy  5>^  years  old.  About  10  minutes  before  he 
was  injured  he  left  the  house  of  a  neighbor,  which  was  locateil 
nearly  opposite  the  junction  of  Keene  avenue  and  the  highway 
leading  from  York  to  Kitter>'.  The  place  of  the  accident  was  in 
Maine.  It  does  not  appear  that  any  one  saw  him  after  he  left 
the  neighbor's  house  until  just  after  the  passing  of  a  mail  car  on 

♦For  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  guilty  of  contributory  negligence,  see  Louisville  i 
N.  R.  Co.  V.  Kimble  (Ky.),  38  R,  R.  R.  168,  61   Am.  &  Eng.  R.  Cis., 

o      ,-„. J   r._.  ^_..   pf   Virginia-Carolina   Ry.   Co.   r.  CUw- 

"    "as.,  N.  S.,  134. 
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the  defendant's  electric  line,  which  it  operated  along  the  high- 
way above  mentioned.  The  track  of  the  railway  ran  along  the 
side  of  the  highway  opposite  the  house  where  the  boy  was  last 
seen.  In  order  to  go  from  that  house  to  his  home  on  the 
avenue,  it  was  necessary  for  him  to  cross  the  track,  which  he 
would  naturally  do  at  the  junction.  The  highway  was  some  30 
feet  wide,  and  while  crossing  the  street  in  the  manner  suggested 
the  boy  would  have  been  in  plain  sight  of  the  motorman,  who 
might  have  reduced  the  speed  of  the  car  in  time  to  avoid  run- 
ning onto  him.  But  it  is  conceded  that  the  motorman  did  not 
see  him  before  the  accident,  and  did  nothing  to  avoid  injuring 
him.  He  was  apparently  running  his  car  at  the  rate  of  some  15 
miles  an  hour,  and  took  no  precautions  for  the  safety  of  trav- 
elers who  might  be  crossing  at  the  junction.  Upon  such  evi- 
dence, argument  is  unnecessary  in  support  of  the  finding  that  the 
defendant  was  negligent,  and  that  its  negligence  was  a  proxi- 
mate cause  of  the  boy's  fatal  injuries, 

Xor  is  it  necessary  to  discuss  the  question  whether  the  motor- 
man  could  have  seen  the  boy  in  time  to  avoid  striking  him,  if  he 
had  been  approaching  the  track  from  the  other  direction,  as  he 
might  have  been,  since  upon  a  reasonable  construction  of  the 
evidence  the  jury  may  have  reached  their  verdict  on  the  theory 
that  he  was  returning  to  his  home  from  the  neighbor's  house, 
and  would  have  been  in  plain  sight  of  a  motorman  who  was  ex- 
ercising reasonable  care  to  avoid  injuring  people  at  that  point. 
It  cannot  be  said  that  this  is  mere  conjecture, 

[2]  Though  there  is  no  evidence  of  what  the  boy  did  for  his 
own  protection,  it  is  not  essential  that  there  should  be  any.  Con- 
tributory negligence  is  not  imputable  to  a  child  of  his  age.  Bi- 
saillon  v.  Blood.  64  N.  H.  565,  15  Atl.  147;  Warren  v.  Railwav, 
70  N.  H.  352,  47  Atl.  735;  Carney  v.  Railway,  72  N.  H.  364,  57 
Atl.  218. 

[3]  The  admission  in  evidence  of  the  little  boy's  statement,  a 
few  minutes  after  he  was  injured,  that  the  car  ran  over  him, 
does  not  appear  to  have  been  erroneous  as  a  matter  of  law.  It 
cannot  be  said  that  the  court,  in  the  exercise  of  a  reasonable 
discretion  as  to  the  question  of  the  remoteness  in  time  of  the 
declaration  from  the  injury,  could  not  find  under  all  the  cir- 
cumstances that  it  was  so  connected  with  the  principal  fact  in 
issue  as  to  be  a  part  of  it.  There  is  no  rule  of  law  that  deter- 
mines with  precision  the  number  of  minutes  after  an  accident 
that  may  elapse  before  one's  declaration  of  the  occurrence 
ceases  to  have  the  character  of  res  gestx  and  becomes  mere 
narrative.  Much  must  be  left  to  the  discretion  of  the  court  in 
admitting  or  rejecting  such  testimony.  Murray  v.  Railroad,  72 
^'■  H.  32,  54  Atl.  2^,  61  L.  R.  A.  495.  101  Am.  St.  Rep.  660; 
Robinson  V.  Stahl.  74  N.  H.  310,  67  Atl,  577. 

Exceptions  overruled.  Judgment  on  the  verdict.  All  con- 
lotted. 
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Whaley  et  al.  v.  Vidai,  et  al. 

(Supreme  Court  of  South  Dakota,  June  88,  1911.) 

[132  N.  W.  Rep.  248.] 

Death— Action  for  Negligent  Death — Contributor?  NegUgence— 
Affinnative  Defenae.* — Contributory  negligence  of  decedent  is  an  af- 
firmative defense,  and  must  be  proved  by  defendant,  either  by  direct 
or  circumstantial  evidence,  there  being  no  presumption  of  contribu- 
tory negligence. 

Death — Action  for  Negligent  Death — Contribut(»7  Negligence— 
Qneation  for  Jory.t — Where,  in  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  there  was  no  evidence  that  decedent 
did  not  stop,  look,  and  listen  before  attempting  to  cross  the  track, 
the   jury   must   presume   that   decedent   exercised   ordinary   care. 

New  Trial^Eiceiaive  Damage* — Death. — The  damages  sustained 
by  infant  children  by  the  death  of  their  mother  are  not  limited  by 
statute,  and  are  largely  within  the  discretion  of  the  jury,  and  under 
Code  Civ.  Proc.  %  301,  subd.  5,  authorizing  a  new  trial  for  excessive 
damages  given  under  the  influence  of  passion  or  prejudice,  unless  the 
court  can  clearly  see  that  the  verdict  is  so  excessive  as  to  ebviously 
indicate  that  it  was  influenced  by  passion  or  prejudice,  the  verdict 
will  not  be  set  aside. 

Death — Action  for  Negligent  Death — Damages — Excessive  Dam- 
ages  A  verdict  for  $10,500  in  favor  of  three  minor  children  9.  11 

and  13  years  old  respectively,  for  the  negligent  death  of  their  mother 
is  not  so  excessive  as  to  indicate  passion  or  prejudice  and  the  court 
may  not  set  it  aside. 

Appeal  and  Error — New  Trial — Rulings  on  Motion  for  New  Trial 
— Discretion — Review. — Whether  a  new  trial  should  be  granted  for 
the  misconduct  of  counsel  for  the  successful  party  in  his  argument  lo 

•See  fourth  foot-note  of  Washington,  etc.,  Ry.  Co.  v.  Vaughan 
(Va.).  39  R.  R.  R.  444,  BB  Am.  &  Eng.  R.  Cas.,  K.  S..  444;  last  foot- 
note o£*Teckcr  v.  Seattle,  etc.,  Ry.  Co.  (Wash.),  38  R.  R.  R.  aS9,  61 
Am.  -&  Eng.  R.  Cas..  N.  S..  229. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
is  a  presumption  that  a  person  struck  by  a  train  at  a  crossing  was 
free  from  contributory  negligence,  or  the  contrary,  see  first  para- 
graph of  last  foot-note  of  Grand  Trunk,  etc.,  R.  Co.  v.  Reynolds 
(Ind.)   38   R.   R.   R.  678,  61   Am.  &  Eng.   R.  Cas.,   N.   S.,  678. 

For  the  authorities  in  this  series  on  the  question  whether  there  is 
a  presumption  that  a  person  killed  hy  a  train  or  street  car  was  free 
from  contributory  negligence,  see  Wilson  v.  Illinois  Cent.  R.  Co, 
(Iowa),  .IB  R.  R.  R.  382,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  first 
head-note  of  Korah  v.  Chicago,  etc..  Ry.  Co.  (Towa).  38  R.  R.  R.  4»3. 
61  Am.  &  Eng.  R.  Cas.,  N.  S..  493:  last  foot-note  of  Danskin  v.  Penn- 
sylvania R.  Co.  (N.  J.),  37  R,  R.  R.  414,  60  Am.  &  Eng.  R.  Cas..  K. 
S.,  414;  second  foot-note  of  Gray  %:  Chicago,  etc.,  R.  Co.  (Iowa),  37 
R.  R.  R.  420.  60  Am.  Si  Eng.  R.  Cas..  N.  S..  420:  first  head-note  of 
Stack  V.  East  St.  L.  &  S.  Ry.  Co.  (III.).  37  R.  R.  R.  410,  60  Am.  & 
Eng.    R.   Cas.,   N.    S..   410. 
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the  jury,  rests  in  the  judicial  discretion  of  the  trial  court,  and  its  de- 
cision will  not  be  disturbed  unless  it  has  been  abused. 

Appeal  and  ^TOf^Rcview  of  Questions  of  Fact — Findiags  of 
Cowl— Motion  for  New  TiiaL — The  denial  of  a  motion  for  new  trial 
on  the  ground  of  misconduct  of  counsel  in  his  argument  to  the  jury, 
a  a  findiug  of  fact  against  the  averments  in  the  affidavits  in  support 
of  the  motion. 

Evidence — Mortality  Table*— Admissibility. — In  an  action  for 
ntgiigcnt  death,  it  is  not  error  to  admit  in  evidence  the  American 
Table  of  Mortality  without  laying  any  special  foundation  for  its  in- 
troduction. 

Eridence — niotognphs — Adtnissibility. — In  an  action  for  the  death 
of  a  person  struck  by  a  train  at  a  crossing,  photographs  taken  at 
points  not  material  to  the  issue  are  properly   excluded. 

Eridence — Photographs — Discretion.— The  admission  or  rejection 
of  photographs  is  largely  within  the  discretion  of  the  trial  court. 

Appeal  and  Error^Exdosion  of  Photographs— Review— Record. — 
The  rejection  of  photographs  not  in  the  record  cannot  be  reviewed 

Trial— Inatnictions^Refusal — Instructions  Covered  by  the  Charge 
Given— Assuming  Facts. — It  is  not  error  to  refuse  requested  instruc- 
tions, in  substance  embodied  in  the  instructions  given,  or  assuming 
facts  in  dispute. 

Appeal  from  Circuit  Court,  Moody  County;  Joseph  W. 
Jones,  Judge. 

Action  by  Clewoilh  Whaley  and  others,  infants,  by  Rufus 
Whaley,  their  guardian  ad  litem,  against  Felix  Vidal  and  others. 
From  a  judgment  for    plaintiffs,  defendants   appeal.     Affirmed. 

James  D.  Elliott,  George  R.  Fanner,  and  William  G.  Porter, 
for  appellants. 
Jordan  &  Warren  and  A.  B.  Kitiredge,  for  respondents. 

Corson,  J.  This  is  an  appeal  by  the  defendants  from  a  judg- 
iwnt  rendered  in  favor  of  the  plaintiffs.  The  action  was  insti- 
tuted by  the  plaintiff  as  guardian  ad  litem  of  the  three  infant 
children  of  Marie  Whaley,  deceased,  for  their  benefit,  to  re- 
cover damages  claimed  on  a-ccount  of  the  death  of  Marie  Whaley 
on  the  6th  day  of  February,  1909,  caused  by  a  collision  with  a 
train  of  defendant  company's  with  the  carriage  in  which  she 
*as  riding  at  a  highway  crossing,  in  the  city  of  Flandreau  in 
•liis  state.  Marie  Whaley,  the  mother  of  the  said  infants,  was 
Killed  at  the  same  time  with  her  husband,  Thomas  Whaley,  and 
*a5  riding  with  him  in  the  same  carriage  at  the  time  she  was 
Killed  by  defendant's  train.  The  facts  connected  with  the  acci- 
dent are  so  fully  stated  in  the  opinion  of  this  court  in  the  case 
^^  the  same   plaintiffs,  for   the  death   of   Thomas  Whaley,   the 
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father  of  the  infants,  against  this  defendant  (132  N.  W.  242), 
that  we  do  not  deem  it  necessary  to  restate  them  in  this  opinion. 
It  is  disclosed  by  the  evidence  that  the  collision  resulting  in 
the  death  of  Marie  Whaley  occurred  between  10:30  and  11:30 
o'clock  in  the  evening;  that  Marie  Whaley  was  a  woman  about 
51  years  of  age,  in  full  possession  of  all  her  faculties  of  both 
hearing  and  seeing,  and  had  upon  her  head  a  small  fur  cap  and 
what  was  termed  a  "fascinator,"  composed  of  woolen  material. 
In  the  former  case,  this  court  held  that  the  jury  were  fully 
justified  in  finding  from  the  evidence,  that  the  railroad  company, 
in  passing  over  its  road  within  the  limits  of  the  city  of  Flan- 
dreau  at  a  speed  in  excess  of  six  miles  an  hour,  and  its  failure 
to  ring  the  bell  or  sound  the  crossing  whistle  at  a  point  eiglity 
rods  easterly  of  the  crossing,  was  guilty  of  negligence.  As  the 
evidence  as  to  the  speed  of  the  train,  the  ordinance  of  the  ciiy 
limiting  the  speed  of  trains  through  the  city  to  six  miles  an 
hour,  and  as  to  the  sounding  of  the  whistle  and  ringing  of  the 
bell  was  practically  the  same  in  the  case  at  bar  as  in  that  case, 
the  jury  were  clearly  jtistified  in  finding  in  the  present  case  that 
the  defendant  was  guilty  of  negligence,  as  held  in  the  former 
case. 

The  important  question  in  this  case,  therefore,  as  in  the 
former  case,  is.  Was  the  evidence  such  as  required  the  jury  to 
find  that  the  deceased  Marie  Whaley,  was  guilty  of  contributory 
negligence?  There  was  no  evidence,  so  far  as  is  disclosed  by 
the  record,  that  Marie  Whaley  had  any  knowledge  of  the  ex- 
istence of  the  railroad  track  at  a  point  known  as  the  "Meli 
Davis  Crossing"  and  there  was  no  direct  evidence  that  she  failed 
to  look  or  lis'ten  for  a  train  before  or  at  the  time  her  husband 
drove  the  team  upon  the  track  resulting  in  the  collision  and  her 
death. 

[1,  2]  As  stated  in  our  former  opinion,  it  seems  to  be  the 
settled  law  that  contributory  negligence  is  an  affirmative  defense 
in  a  case  where  the  defendant  has  been  shown  to  be  guilty  of 
negligence  and  must  be  proven  by  the  defendant,  either  by  di- 
rect evidence,  or  by  proof  of  circumstances  from  which  only  the 
inference  of  contributory  negligence  could  be  drawn.  And 
where  there  is  a  failure  of  evidence  proving  or  tending  to  prove 
the  party  injured  did  not  stop,  look,  and  hsten,  the  jury  are  re- 
quired to  presume  that  the  party  injured  did  exercise  ordinary 
care,  and  was  not  guilty  of  contributory  negligence. 

The  evidence  upon  contributory  negligence  in  the  former  case, 
which  was  substantiallv  the  same  as  the  evidence  in  the  case  at 
bar,  was  so  fully  considered  and  discussed  in  that  case  that  we 
do  not  deem  it  necessary  to  again  review  the  evidence  of  the  au- 
thorities on  this  appeal,  except  that  no  evidence  was  offered  on 
the  part  of  the  defendants  proving  or  tending  to  prove  that 
Marie  Whaley  had  any  knowledge  of  the  existence  of  the  rai^ 
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road  at  the  Mell  Davis  Crossing,  and  hence  the  presumption  that 
she  exercised  reasonable  prudence  and  care  in  approaching  the 
crossing  was  even  stronger  and  more  favorable  to  her  than  in  the 
iormer  case  as  applied  to  Thomas  Whaley,  After  fully  consid- 
ering al!  the  evidence  in  the  case,  we  are  clearly  of  the  opinion 
that  the  jury  were  fully  justified  in  finding  that  the  presumption 
that  Mrs.  Whaley  did  exercise  due  care  and  precaution  in  ap- 
proaching the  crossing,  was  not  overcome  by  the  testimony  of 
the  defendants. 

Appellants  further  contend  that,  conceding  Mrs.  Whaley  was 
free  from  negligence  herself,  she  is  still  chargeable  with  negli- 
gence, if  any,  of  her  husband,  Thomas  Whaley ;  but  the  question 
oi  imputed  negligence,  when  sought  to  be  applied  to  a  case  like 
the  case  at  bar,  has  never  been  passed  upon  by  this  court,  and  in 
the  view  the  court  has  taken  of  this  case,  and  the  preceding  case 
involving  the  death  of  Thomas  Whaley,  we  do  not  deem  it  nec- 
essary to  consider  or  discuss  that  question  on  this  appeal.  The 
cases  bearing  upon  this  question  are  exceedingly  numerous  and 
conflicting.  See  note  to  the  cases  of  Loso  v.  County  of  Lan- 
caster, 8  L.  R,  A.  (N.  S.)  618,  and  Cotton  v.  Willmar  &  S.  F. 
Ry.  Co.,  8  L.  R.  A.  (N.  S.)  643. 

[3]  It  is  further  contended  by  the  appellants  that  the  verdict 
was  so  excessive  as  to  indicate  the  jury  was  under  the  influ- 
ence of  passion  or  prejudice,  but  in  our  opinion  this  contention 
is  not  tenable.  The  subject  of  damages  in  such  cases  is  largely 
within  the  discretion  of  the  jury  and  unless  the  court  can  clearly 
see  that  the  verdict  is  so  excessive  as  to  indicate  that  it  was 
given  under  the  influence  of  passion  or  prejudice,  it  will  not  be 
set  aside. 

In  13  Cyc.  375,  the  general  rule  is  thus  stated:  "While  the 
general  rule  is  that  the  recovery  must  be  confined  to  strictly 
pecuniary  damages,  the  jury  are  not  bound  by  any  fixed  and  pre- 
cise rules  in  estimating  the  amount  of  damages,  save  by  the 
statQtory  limit,  where  such  limit  exists,  but  may  give  compen- 
sation for  all  injuries,  proceeding  from  whatever  source,  and 
fteir  discretion  in  fixing  the  amount  of  damages  should  not  be 
interfered  with  by  the  court,  unless  it  has  been  palpably  abused. 
The  rule  has  sometimes  been  thus  stated:  To  justify  interfer- 
ence by  the  court  with  the  verdict  of  the  jury,  it  must  appear 
|liat  some  rule  of  law  has  been  violated,  or  else  that  the  verdict 
IS  so  excessive  or  grossly  inadequate  as  to  indicate  partiality, 
passion,  or  prejudice  in  the  minds  of  the  jurors."  And  the 
warned  annotator  cites  numerous  authorities  from  the  different 
states  in  support  of  the  above  proposition. 

^  In  this  state,  the  amount  which  a  party  may  recover  in  an  ac- 
[i™  ^'^}  damages  for  the  death  of  a  Person,  authorized  by  our 
"-ode,  is  not  limited,  and  the  only  authority  conferted  upon  the 
«urt  to  disturb  the- verdict  of  the  jury  determining  the  amount 
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of  damages  in  any  case  is  found  in  section  301  of  our  Code  of 
Civ.  Proc,,  which  provides:  "The  former  verdict  or  other  de- 
cision may  be  vacated  and  a  new  trial  granted  on  the  application 
of  the  party  aggrieved,  for  any  of  the  following  causes,  mate- 
rially affecting  the  suhstantial  rights  of  such  party:  *  *  » 
5.  Excessive  damages,  appearing  to  have  been  given  under  the 
intiuence  of  passion  or  prejudice.     *     *     *" 

It  will  be  observed  that  the  power  of  the  court  in  this  state 
to  disturb  the  verdict  of  the  jury  in  its  assessment  of  damages 
is  limited  to  cases  where  the  verdict  appears  to  have  been  given 
under  the  influence  of  passion  or  prejudice. 

Our  section  301  is  identically  the  same  as  section  657  of  the 
Code  of  Civ.  Proc.,  of  the  state  of  California  so  far  as  it  applies 
to  the  granting  of  a  new  trial  for  "excessive  damages,  appear- 
ing to  have  been  given  under  the  influence  of  passion  or  prej- 
udice." 

In  Redfield  v.  Oakland  Con.  St.  Ry.  Co.,  110  Cal.  277,  42  Pac. 
822,  1063,  the  learned  Supreme  Court  of  California,  adopting 
an  opinion  by  the  commissioners  for  that  state,  in  an  action  by 
the  husband  and  minor  children  to  recover  damages  for  the 
death  of  the  wife  and  mother  who  was  killed  on  the  defendant's 
railroad,  and  in  which  damages  were  claimed  to  be  excessive, 
the  court,  in  discussing  the  question,  says :  "That,  as  a  general 
rule,  such  questions  can  be  better  determined  by  a  jury  thari  by 
the  court  is  generally  conceded;  and  our  statute  has  limited  the 
power  of  the  court  over  the  verdicts  of  juries  in  such  cases. 
Section  657  of  the  Code  of  Civil  Procedure  provides  that  the 
verdict  or  other  decision  may  be  vacated,  and  a  new  trial 
granted,  for  any  of  the  following  causes  materially  affecting  the 
substantial  rights  of  such  party;  '5.  Excessive  damages  ap- 
pearing to  have  been  given  under  the  influence  of  passion  or 
prejudice.'  In  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  501,  508, 
30  Pac.  601,  this  court  said:  'The  amount  of  the  verdict  is  cer- 
tainly quite  large — larger  than  we,  if  sitting  as  a  jury,  would 
have  felt  it  our  duty  to  give.  But  that  consideration  alone  is  not 
sufficient  to  warrant  us  in  disturbing  the  verdict.  There  is  no 
absolute  rule  in  such  a  case ;  and  about  all  that  can  be  safely 
said  on  the  subject  may  be  found  in  the  opinion  of  the  court  in 
Aldrich  v.  Palmer,  24  Cal.  513,  and  the  cases  there  cited.  The 
general  conclusion,  as  nearly  as  can  be  formulated,  is  as  there 
stated,  namely,  that  a  verdict  will  not  be  disturbed  because  ex- 
cessive, unless  the  amount  of  the  damages  is  obviously  so  dis- 
proportionate to  the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool  and  dispassionate 
discretion  of  the  jury.'  We  are  unable  to  say,  after  a  careful 
review  of  the  testimony,  that  the  damages  awarded  hy  the  jury 
'appear  to  have  been  given  under  the  influence  of  passion  or 
prejudice;'  and  such  appears  to  have  been  the  conclusion  of  the 
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learned   trial  judge    who  denied    appellant's  motion  for   a  new 
trial." 

This  question  was  very  fully  considered  by  this  court  in  the 
case  of  Davis  v.  Holy  Terror  Min.  Co.,  20  S.  D.  399,  107  N.  W. 
374,  in  which  a  verdict  had  been  rendered  in  favor  of  the  plain- 
tiff and  against  the  defendant.  It  was  contended  in  that  case 
that  the  verdict  was  excessive,  and  the  court  in  discussing  the 
question  says:  "And  when  the  amount  has  been  so  ascertained 
it  must  stand,  though  the  court  might,  as  a  juror,  have  awarded 
a  different  sum.  But  the  estimate  must  express  the  honest 
judgment  of  fair-minded  men,  and  if  the  recovery  is  so  excess- 
ive as  to  clearly  indicate  that  it  was  given  under  the  influence 
of  passion  or  prejudice,  a  new  trial  should  be  granted  in  order 
that  the  estimation  may  be  made  by  a  competent  tribunal.  Rev, 
Code  Civ.  Proc.  §  301,  subd.  5;  Murray  v.  Leonard,  11  S.  D.  22, 
75  X.  W,  272.  In  the  case  at  bar  it  must  be  presumed  that  the 
juri-  was  properly  instructed  as  to  the  measure  of  damages.  It 
must  also  be  presumed  that  the  jurors  were  free  from  passion 
and  prejudice  unless  there  is  sufficient  difference  between  the 
verdict  and  the  amount  of  recovery  warranted  by  the  evidence 
to  compel  the  conclusion  that  the  action  of  the  jury  was  influ- 
enced by  improper  motives."  And  the  court  concludes  as  fol- 
lows: "So,  being  unable,  upon  the  record  before  us,  to  conclude 
that  the  amount  of  the  verdict  clearly  indicates  the  influence  of 
passion  or  prejudice,  the  presumptively  honest  judgment  of  the 
jur}-  must  stand." 

[4]  This  court  is  unable  to  discover  in  this  case,  any  evidence 
of  passion  or  prejudice  on  the  part  of  the  jury  in  estimating  the 
amount  of  damages  for  these  three  minor  children  at  $10,500 
and  hence  we  are  not  inclined  to  disturb  the  verdict  of  the  jury 
as  to  the  amount  of  damages  awarded  to  the  plaintiffs,  in  view 
of  the  evidence  introduced  on  the  part  of  the  plaintiffs. 

It  is  further  contended  by  appellants  that  they  are  entitled  to 
a  reversal  of  the  judgment  for  misconduct  of  counsel  for  re- 
spondents in  his  address  to  the  jury.  It  appears  from  the  rec- 
ord in  the  case  that  upon  objection  being  taken  to  the  remarks 
of  counsel  for  the  respondents,  in  his  address  to  the  jurv  he 
withdrew  them,  and  that  the  court  thereupon  instructed  the  jury 
to  disregard  them  in  their  consideration  of  the  case.  No  ruling 
was  made  and  no  exception  taken.  The  misconduct  of  counsel 
was  made  one  of  the  grounds  for  the  motion  for  a  new  trial,  and 
iipon  affidavits  made  on  the  part  of  the  counsel  for  the  appel- 
lants and  respondents,  and  the  court  overruled  the  motion. 

[51  Whether  or  not  a  new  trial  should  he  granted  on  the 
ground  of  misconduct  of  counsel  in  his  remarks  to  the  jury  rests 
in  the  sound  judicial  discretion  of  the  trial  court  and  the  deci- 
sion of  the  trial  judge  thereon  will  not  be  disturbed  unless  it  ap- 
pears that  there  has  been  an  abuse  of  such  discretion.     Jung  v. 
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Theodore  Hamm  Brewing  Co.,  95  Minn.  367,  104  N.  W.  233; 
Carey  v.  Switchmen's  Union,  98  Minn.  28,  107  K.  W.  129; 
Balder  v.  Zenith   Furnace  Co.,  103   Minn.  345,  114  N.    W.  948. 

[6]  The  ruling  of  the  trial  court  denying  the  motion  for  a 
new  trial  amounts  to  a  finding  of  fact  against  the  allegations  in 
the  affidavits  made  in  support  of  the  motion.  State  v.  Campbell. 
73  Kan.  688,  85  Pac.  784,  9  L.  R.  A.  (N.  S.)  533. 

In  the  latter  case  the  learned  Supreme  Court  of  Kansas  held, 
as  appears  by  the  headnote,  that :  "Upon  a  motion  for  a  new 
trial  on  the  ground  of  alleged  misconduct  of  the  prosecuting  at- 
torney in  his  argument  to  the  jury,  affidavits  in  support  thereof 
were  contradicted  by  the  affidavit  of  the  prosecuting  attorney, 
raising  an  issue  of  fact  as  to  what  was  said  in  the  argument. 
The  ruling  of  the  trial  court  denying  the  motion  for  a  new  trial 
will  be  considered  as  a  finding  against  the  facts  alleged  in  the 
motion." 

It  is  further  contended  by  the  appellants  that  the  court  erred 
in  admitting  the  ordinance  book  of  the  city  of  Flandreau  con- 
taining the  ordinance  prohibiting  railroad  trains  from  passing 
through  the  city  at  a  speed  in  excess  of  six  miles  an  hour.  The 
admission  of  this  ordinance,  however,  was  fully  discussed  in  our 
former  decision  and  this  court  in  that  case  held  that  the  court 
committed  no  error  in  admitting  the  same,  and,  as  practically 
the  same  evidence  was  admitted  in  the  case  at  bar,  it  will  not  be 
necessary  to  further  consider  or  discuss  that  question. 

\7]  It  is  further  contended  by  the  appellants  that  the  court 
erred  in  admitting  in  evidence  the  American  Tables  of  Molality, 
but  we  are  of  the  opinion  that  the  court  committed  no  error  in 
admitting  this  work.  Tenney  v.  Rapid  City,  17  S.  D.  283,  96 
N.  W.  96;  City  of  Lincoln  v.  Power.  151  U.  S.  441,  14  Sup.  Ct. 
387,  38  L.  Ed.  224;  Elliott  on  Evidence,  vol.  1.  p.  93;  Mott  r. 
Railway  Co.,  120  Mich.  127,  79  N,  W.  3.  In  the  latter  case  the 
court  says:  "Plaintiff  was  allowed  to  introduce  the  mortality 
tables,  which  showed  the  plaintiff's  expectancy  of  life  was  about 
40  years.  These  tables  are  only  admissible  in  a  case  of  perma- 
nent injury,  or  where  the  suit  is  brought  by  the  representatives 
of  a  deceased  person."  And  in  the  City  of  Lincoln  v.  Power, 
supra,  the  Supreme  Court  of  the  United  States  says:  "Error 
is  assigned  to  the  action  of  the  court  in  referring  to  the  Carlisle 
Tables  as  enabling  the  jury  to  find  the  plaintiff's  prospect  of 
life,  and  the  force  of  the  objection  is  in  the  allegation  that  those 
tables  had  not  been  introduced  in  evidence.  There  is  'high  au- 
thority for  the  proposition  that  courts  can  take  judicial  notice  of 
the  Carlisle  Tables,  and  can  use  them  in  estimating  the  probable 
length  of  life,  whether  they  were  introduced  in  evidence  or  not. 
*  *  •  But  it  is  not  necessary  for  us,  at  this  time,  to  consider 
whether  those  tables  are  the  subject  of  judicial  notice,  because 
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the  record  fails  to  show  any  exception  taken  at  the  time ;  and  we 
have  a  right  to  presume  that  the  tables  were  in  evidence,  and  that 
the  court  acted  regularly  in  referring  them  to  the  jury  as  a  mode 
ot  enabling  them  to  estimate  the  prospect  of  duration  of  the 
plaintiff's  hfe."  We  are  of  the  opinion,  therefore,  that  the  court 
committed  no  error  in  admitting  this  work  in  evidence  and  that 
no  special  foundation  is  required  to  be  laid  for  its  introduction. 
[8,  9,  10]  It  is  further  contended  by  the  appellants  that  the 
court  erred  in  excluding  two  of  the  photographs  offered  in  evi- 
dence on  the  part  of  the  defendant,  but  we  are  of  the  opinion 
that  the  court  committed  no  error  in  excluding  these  photo- 
graphs as  they  were  taken  at  points  not  material  to  the  contro- 
versy in  this  case,  and  the  admission  or  rejection  of  photographs 
is  largely  within  the  discretion  of  the  trial  court,  and  not  being 
in  the  record  cannot  properly  be  reviewed  here.  Carey  v.  Hub- 
bardston,  172  Mass.  106,  51  N.  E.  521 ;  Hai;ris  v.  Quincy,  171 
Mass.  472,  50  N.  E.  1042;  Stewart  v.  St.  Paul  City  Ry.  Co.,  78 
Minn.  110,  80  N.  W.  855. 

[11]  It  is  further  contended  by  the  appellants  that  the  court 
erred  in  refusing  to  give  the  instructions  requested  on  the  part 
of  the  defendant,  but  after  a  careful  examination  of  the  instruc- 
tions, we  are  of  the  opinion  that  the  court  committed  no  error  in 
refusing  them  for  the  reason  that  many  of  them,  which  state  the 
law  correctly,  were  given  in  substance  by  the  court,  and  that  the 
other  instructions  refused  do  not  contain  correct  propositions  of 
liw,  or  assume  as  facts  disputed  questions  of  evidence.  The 
instructions  are  quite  lengthy,  and  no  useful  purpose  would  be 
served  by  reproducing  them  in  this  opinion. 

There  are  a  number  of  other  assignments  of  error,  but  in  our 
opinion  they  do  not  possess  sufficient  merit  to  require  a  separate 
discussion  by  this  court. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 
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(Supreme    Court  of    Louisiana,  June    17,   1911,     Rehearing     Denied 
June  89,  1911.) 

[55  So.   Rep.  73S.] 

(Syllabus   by  Editorial  Staff.) 

Railroads — Operation — Conq>aiues  Liable  for  Injuriea.*— Where  a 
railroad  company  leased  a  portion  of  its  track  Co  a  lumber  company, 
which  subleased  to  a  logging  company,  a  workman  injured  by  colli- 
sion of  a  hand  car  on  which  he  was  riding  with  a  train  operated  by 
the  logging  company  carrying  logs  for  the  lumber  company,  for 
which  injuries  the  lessees  are  liable,  is  also  entitled  to  recover  from 
the  lessor. 

Damages — Inadequate  Damages — Peraonal  Injuriea. — Where  an  un- 
educated colored  laborer,  39  years  old,  with  a  life  expectancy  of  32 
years,  dependent  on  his  labor  for  earning  a  living,  and  having  a 
wife  and  six  children  dependent  on  him  for  support,  had  one  of  his 
legs  crushed,  so  that  it  had  to  be  amputated  at  the  knee,  and  be- 
fore the  wound  of  the  amputation  healed  three  abscesses  developed, 
from  which  he  suffered  for  more  than  three  months,  an  award  of 
$8,000  should  be  increased  to  $5,000. 

Railroads — Operatioik— Companies  liable  for  Injuiiea. — In  an  ac- 
tion against  a  railroad  company  and  its  lessees  for  injuries  caused 
by  operation  of  a  train  by  one  of  the  lessees,  the  judgment  should 
be,  not  only  against  the  railroad  company,  but  against  the  railroad 
company  and  its  lessees  in  solido. 

Appeal  and  Error— Diurussal — Grounds. — Where  all  the  parties  io 
a  suit  applied  for  appeals  and  their  appeals  were  granted  simultane- 
ously, the  fact  that  plaintiff  perfected  his  appeal  by  giving  bond  last 
was  not  ground  for  dismissal  of  his  appeal,  on  the  theory  that  the 
appeals  of  the  defendants  having  been  perfected  the  lower  court 
was  divested  of  jurisdiction   to  grant  an   appeal   to   plaintiff. 

Appeal  from  Eleventh  Judicial  District  Court,  Parish  of  Nat- 
chitoches ;  S,  J.  Henr>',  Judge. 

Action  by  William  Taylor  against  the  Louisiana  &  Northwest 
Railroad  Company  and  others.  From  a  judgment  for  plaintiff 
against  the  railroad  company,  all  parties  appeal.  Judgment  set 
aside,  and  judgment  ordered  against  all  the  defendants  in  favor 
of  plaintiff  and  against  the  demand  of  the  railroad  company 
against  its  codefendants. 

*See  second  toot-note  of  Delashmult  v.  Chicago,  etc.,  R.  Ca 
(Iowa),  37  R.  R.  R.  15,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  15;  foot-note 
of  Maumee  Valley  R.,  etc.,  Co.  v.  Montgomery  (Ohio),  35  R.  R.  R- 
724,  58  Am.  &  Eng.  R,  Cas.,  N.  S.,  t2*. 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  ENb  R  Cas  N  S         553 
Taylor  v.  Louisiana  &  N.  W.  R.  Co 
Breaseale  &  Breaseale,  for  appellant  Taylor. 
John  A.  Richardson,  for  appellant  Louisiana  &  N,  W.  R.  Co, 
and  others. 

Alexander  &■  Wilkinson  and  Scarborough  &  Carver,  for  ap- 
pellants Frost- Johnson  Lumber  Co.  and  Prestige- Buchannan 
Lc^ing  Co. 

Provosty,  J.  This  is  a  suit  in  damages  for  personal  injury. 
The  facts  in  connection  with  the  liability  of  the  defendants 
have  already  been  stated  in  the  case  of  R.  T.  Ingram  against  the 
same  defendants  (No.  18,349,  55  South.  580.  of  the  docket  of 
this  court),  ahd  need  not  be  stated  again.  Plaintiff  was  one  of 
the  occupants,  with  Ingram,  of  the  hand  car,  from  the  running 
down  of  which  by  a  train  the  injuries  complained  of  resulted. 
But  additional  facts  must  be  stated  in  connection  with  the  quan- 
tum of  damages ;  also  in  connection  with  the  question  of  whether 
only  the  railroad  company  is  liable,  as  the  court  a  quo  has  found, 
or  also  the  other  two  defendants,  namely,  the  Frost-John3on 
Lumber  Company  and  the  Prestige- Buchannan  Logging  Com- 
pany ;  and,  in  either  event,  whether  the  railroad  company  is,  or 
not,  entitled  to  judgment  over  against  the  lumber  company  for 
any  amount  it  may  be  condemned  to  pay  to  the  plaintiff. 

Plaintiff  is  a  colored  laborer,  39  years  old.  His  life  expect- 
anc\-  is  32  years.  He  is  uneducated ;  dependent  upon  his  labor 
for  earning  a  living.  He  has  a  wife  and  six  children  dependent 
upon  him  for  support.  One  of  his  legs  was  crushed  and  had  to 
be  amputated  at  the  knee  joint.  Before  the  wound  of  the  ampu- 
tation healed,  three  abscesses  devel<^>ed,  from  which  he  suffered 
for  more  than  three  months. 

[1]  The  defendant  railroad  company  leased  three  miles  of  its 
road  to  the  defendant  lumber  companj',  and  the  latter  company 
subleased  to  the  logging  company.  The  train  was  being  operated 
by  the  logging  company,  for  carrying  the  logs  of  the  lumber 
company.  But  the  two  companies  are  admitted  to  be  practically 
one  and  the  same,  the  logging  company  being  a  mere  subsidiary 
of  the  other,  and  may  be  dealt  with  accordingly.  The  lease  con- 
tract between  the  railway  company  and  the  lumber  company 
contains  the  following  clause; 

"The  lumber  company  is  to  be  responsible  for  all  damages  of 
whatsoever  kind  or  character  which  may  result  from  the  opera- 
tion of  said  locomotives  and  trains,  motor  and  hand  cars,  while 
on  the  tracks  of  the  railroad  company,  including  injuries  to  em- 
ployees of  both  lumber  company  and  railroad  company  or  to 
other  persons,  damages  by  fire,  for  stock  injured  or  killed,  or 
for  any  accident,  wreck  or  collision." 

t'nder  this  clause,  the  railroad  company  contends  that  the 
lumber  company  is  answerable  over  to  the  railway  company  for 
whatever   judgment  may   be  rendered   in  this   case   against  the 
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railway  company.  There  was  an  allegation  and  prayer  to  that 
effect  in  the  railroad  company's  answer,  but  there  was  no  regu- 
lar call  in  warranty  or  prayer  for  citation,  and  no  issue  was  ever 

joined  on  that  demand. 

That  the  lessor  railroad  company  is  also  liable  in  case  its 
lessees  are  found  to  have  been  responsible  for  the  injury  and  to 
be  liable  is  not  seriously  contested,  and  is  clear  under  the  doc- 
trine of  the  Muntz  Case,  111  La.  423,  35  South.  624,  64  L.  R. 
A.  222,  100  Am.  St.  Rep.  495. 

The  judgment  of  this  court  in  the  Ingram  Case  is  conclusive 
on  the  question  of  liability  to  plaintiff. 

[2,  3]  The  learned  judge  of  the  lower  court,  by  whom  the 
case  was  tried  without  a  jury,  gave  plaintiff  judgment  for  only 
$2,000,  and  only  against  the  railroad  company.  We  think  that 
the  judgment  should  be  increased  to  $5,000,  and  should  be 
against  the  three  defendants  in  solido. 

[4]  A  motion  was  made  to  dismiss  the  appeal;  but,  as  we  un- 
derstand, has  been  abandoned.  If  not  abandoned,  it  is  without 
merit.  AH  the  parties  to  the  suit  applied  for  appeals,  and  the 
four  appeals  were  granted  simultaneously.  The  plaintiff  gave 
bond,  or,  in  other  words,  perfected  his  appeal,  last.  The  motion 
to  dismiss  was  predicated  on  the  proposition  that  at  the  time 
plaintiff's  appeal  was  thus  perfected  the  case  had  already  passed 
to  the  upper  court  as  a  result  of  the  appeal  of  the  defendants 
having  been  perfected,  and  the  lower  court  was,  as  a  consequence, 
divested  of  all  jurisdiction  to  grant  an  appeal  in  the  case  or  to 
act  in  it,  even  to  the  extent  of  perfecting  an  appeal  already 
granted.  The  proposition  is  utterly  untenable,  and,  as  we  un- 
derstand, has  been  abandoned. 

For  convenience  of  statement,  we  set  aside  in  toto  the  judg- 
met  appealed  from. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  plain- 
tiff, William  Taylor,  have  judgment  against  the  defendants, 
Louisiana  &  Northwest  Railroad  Company,  and  Frost-Johnson 
Lumber  Company,  and  the  Prestige-Buchannan  Logging  Com- 
pany in  solido  in  the  sum  of  $5,000,  with  5  per  cent,  interest  on 
$2,500  thereof  from  September  8,  1910  (date  of  the  judgment 
of  the  lower  court),  and  like  interest  on  the  remainder  thereof 
from  this  date.  And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  demand  of  the  Louisiana  &  Northwest  Railroad 
Company  against  the  Frost-Johnson  Lumber  Company  be  re- 
jected as  in  case  of  nonsuit. 
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TUHCEON  V.  CONNECriCUT  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  July  31,  IBll.) 

[80  Atl.  Rep.  714.] 

Theaters  and  Shows— Injiur  to  Penon  AttendiaK— Question  for 
Jury. — In  an  action  against  a  railway  company,  which  maintained  an 
imusement  park  to  which  it  invited  the  public,  for  injuries  lo  a  per- 
son in  attendance,  the  question  of  plaintiffs  due  care  held,  upon  the 
evidence,  for  the  jury. 

Theaters  and  Shows— Liability  for  Injuries  to  Penon  Attending. — 
Where  a  railway  company  conduct  an  amusement  park  as  an  attrac- 
tion to  visitors  and  to  increase  its  passenger  traffic,  it  is  its  duty  to 
exercise  reasonable  care  that  the  premises  shall  be  reasonably  safe 
ior  visitors  present,  whether  an  admission  is  charged  or  not. 

Theaters  and  Shows— Duty  towarda  Persons  Attending — Lessee.* 
K  railway  company,  conducting  an  amusement  park  as  an  attraction 
lo  visitors  and  to  increase  its  passenger  traffic,  and  which  retains 
i  general  supervision  over  its  lessees,  will  not  be  relieved  from  its 
duty  of  exercising  reasonable  care  for  the  safety  of  visitors  by  the 
fact  that  a  miniature  railway  therein  is  leased  to  an  independent  con- 
tMcior,  since  it  is  its  duty  to  use  reasonable  care  to  keep  every  part 
of  the  grounds  in  a  reasonably  safe  condition,  and  to  see  that  the 
railway  is  so  built  and  operated  as  not  to  expose   visitors  to  injury. 

Negligence — Case  for  Jury. — Where  the  evidence  in  an  action  for 
personal  injuries  is  such  as  to  support  a  finding  that  such  injuries 
resulted  from  defendant's  failure  to  exercise  reasonable  care,  the 
plaintiff  should  not   be  nonsuited. 

Theaters  and  Shows — Injury  to  Person  Attending — Question  for 
Jury. — In  an  action  for  personal  injuries  against  a  railway  company 
conducting  an  amusement  park,  evidence  as  to  defendant's  failure 
10  exercise  reasonable  care  for  plaintiff's  safety  held  for  the  jury. 

.■Appeal  from  Superior  Court,  New  Haven  County;  Edwin  B. 
O^r,  Judge. 

-Actions  for  personal  injuries  by  Oliver  L.  Turgeon  against  the 
Connecticut  Company.  There  was  judgment  of  nonsuit,  which 
the  court  refused  to  set  aside,  and  plaintiff  appeals.    Error. 

Arthur  B.  O'Keefe  and  Walter  J.  Walsh,  for  appellant, 
Harry  G.  Day  and  Harrison  T.  Sheldon,  for  appellee. 

Wheeler,  J.  Evidence  was  received  tending  to  prove  the  fol- 
lowing facts:    The  defendant  railway  owned  and  maintained  an 

'For  the  authorities  in  this  series  on  the  subject  of  the  liability 
01  the  lessor  railroad  for  the  torts  of  its  lessee,  see  last  toot-note  of 
"tlishmutt  V.  Chicago,  etc.,  R.  Co.  (Iowa),  3T  R.  R.  R.  IS.  60  Am. 
*  Eng-  R.  Cas.,  N.  S-  IS;  Maumee  Valley  R..  etc..  Co.  v.  Montgom- 
*^  (Ohio).  35  R.  R.  R.  724,  58  Am.  &  Eng.  R.  Cas.,  N.  S..  724. 
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amusement  park  at  Savin  Rock  to  which  it  invited  the  public  and 
its  patrons  to  come,  and  there  provided  various  attractions  and 
entertainments,  which  it  owned  and  leased  to  different  persons. 
It  maintained  an  office  in  the  park  and  had  a  general  manager 
there,  who  had  general  supervision  of  the  park. 

One  of  the  attractions  which  the  defendant  owned  and  leased, 
was  a  miniature  railway,  operated  and  controlled  by  the  lessee. 
In  the  center  of  the  park  was  an  artificial  pond,  pear  shaped, 
around  which  was  a  concrete  walk.  Imbedded  in  the  concrete 
walk  was  a  narrow  gauge  railway  track,  having  fixed  rails,  laid 
upon  ties,  for  the  locomotive  and  car  of  the  miniature  railroad 
to  run  upon.  The  rails  were  on  a  level  with  the  walk,  and  no 
part  of  the  track  was  visible  in  the  walk,  except  the  rails.  The 
track  passed  from  the  walk  into  a  tunnel  and  emerged  from  the 
tunnel  on  the  other  side  of  the  pond.  At  the  approach  to  ami 
exit  from  the  tunnel,  the  track  curved,  as  it  does  at  the  point  op- 
posite the  bandstand  and  just  across  the  pond  from  this  point. 
The  public  used  this  concrete  concourse  as  a  promenade. 

On  the  night  of  the  accident,  the  defendant  provided  a  free 
band  concert,  and  among  the  crowd  of  persons  listening  to  it  was 
the  plaintiff,  who  could  not  procure  a  seat,  but  stood  facing  tlie 
bandstand,  with  his  back  to  the  promenade,  and  some  four  or 
five  feet  from  the  railway  track.  While  so  standing,  the  engine, 
weighing  about  a  ton  and  drawing  a  car,  when  going  at  the  rate 
of  five  or  six  mites  an  hour,  left  the  track  and  ran  into  the  plain- 
tiff, his  wife,  and  a  friend. 

There  was  no  guard  rail  at  this  curve  where  the  engine  left 
the  track,  or  any  warning  signs  to  indicate  danger,  or  that  the 
engine  might  jump  the  track,  and  the  plaintiff  did  not  know  of 
such  liability  through  warning  or  otherwise. 

The  track  bad  been  and  then  was  in  bad  condition,  the  rails 
having  spread  in  the  tunnel  and  at  the  entrance  to  and  exit  from 
the  tunnel,  and  at  the  curve  at  the  exit  from  the  tunnel  there  had 
been  placed  a  guard  rail  to  keep  the  engine  and  cars  on  the  track. 
The  roadbed  was  bad ;  in  places  new  ties  were  needed.  The  en- 
gine had  frequently  left  the  track  at  the  curve  at  the  exit  from 
the  tunnel,  and  because  of  this  the  guard  rail  had  been  placed 
alongside  of  the  track. 

[1]  The  plaintiff  did  not  know  of  the  condition  of  the  track 
or  rails,  or  of  the  liability  of  the  engine  to  jump  t!ie  track,  and 
it  is  difficult  to  understand  how,  in  the  exercise  of  ordinary  care, 
he  could  have  been  expected  to  know  this.  He  was  in  a  place 
which  the  defendant  bad  provided  for  him,  enjoying  the  concert 
which  the  defendant  furnished,  and  it  would  seem  not  unreason- 
able to  have  accorded  to  him  the  right  to  assume  that  the  defend- 
ant had  exercised  reasonable  care  to  make  the  place  it  had  in- 
vited him  to  reasonably  safe.  Whether  this  conclusion  should 
be  drawn  or  not,  it  is  entirely  clear  that  it  was  one  for  the  jury; 
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it  cannot  be  said,  as  matter  of  law,  that  the  plaintiff  was  him- 
self in  fault.  The  principal  ground  upon  which  the  ruling  on 
the  nonsuit  is  justified  is  that  there  was  no  evidence  to  support 
the  negligence  charged. 

[2]  It  makes  no  difference  whether  admission  was  charged  to 
die  grounds  or  not.  The  amusement  park  was  conducted  as  an 
attraction  to  its  patrons  by  the  railway  company,  in  order  to 
hold  and  increase  its  traffic.  The  plaintiff  was  there  by  the  in- 
\itation  of  the  defendant.  One  who  invites  others  to  come  upon 
his  premises  for  business  or  pleasure  must  exercise  reasonable 
care  to  have  and  keep  the  premises  reasonably  Safe  for  such 
visitors. 

[3J  The  defendant  is  not  relieved  of  this  duty,  because  he  had 
leased  the  miniature  railway  to  an  independent  contractor.  Xote 
to  Hollis  V.  Kansas  City  Mo.  R.  Ass'n,  14  L.  R.  A.  (N.  S.)  284; 
Thornton  v.  Maine  State  Agricultural  Fair,  97  Me.  108,  53  Atl. 
979,  94  Am.  St.  Rep.  488;  Sebeck  v.  Plattdeutsche  Volkfest  Ve- 
rein.  64  \.  J.  Law,  624,  46  Atl.  631.  50  L.  R.  A.  199,  81  Am. 
St.  Rep.  512;  Richmond  &  M.  R.  Co.  v.  Moore,  94  Va,  493,  505, 
27  S.  E.  70,  37  L.  R.  A.  258;  Texas  State  Fair  v.  Erittain,  118 
Fed.  713,  56  C.  C.  A.  499;  Conradt  v.  Claure,  93  Ind.  476,  47 
Am.  Rep.  388. 

It  was  the  defendant's  place  of  amusement ;  it  was  its  invita- 
tion which  brought  the  plaintiff  there ;  and  it  retained,  despite  its 
concessionaries,  a  general  supervision  and  care  of  the  property. 
It  was  the  duty  of  the  defendant  to  use  reasonable  care  to  keep 
everj-  part  of  the  grounds  to  which  it  had  invited  the  plaintiff 
in  a  reasonably  safe  condition,  and  to  accomplish  this  end  it  was 
its  duty  to  use  reasonable  care  to  see  that  the  railway  was  so 
built,  maintained,  and  operated  as  not  to  risk  doing  injury  to 
any  of  its  patrons  while  in  the  park.  Thompson  v.  Lowell,  L. 
&  H.  St.  Ry.  Co.,  170  Mass.  577,  49  N.  E.  913,  40  L.  R.  A.  345, 
^  Am.  St.  Rep.  323;  Blakeley  v.  White  Star  Line,  154  Mich. 
f^S.  637,  lis  N.  W.  482.  19  L.  R,  A.  (N.  S.)  772,  129  Am.  St. 
Rep,  496;  Thornton,  Adm'r,  v.  Maine  State  A.  Fair,  supra; 
Richmond  &  M.  R,  Co.  v.  Moore,  supra;  Texas  State  Fair  v. 
Erittain,  supra;  Conradt  v.  Claure,  supra;  Dunn  7;  Agricultural 
Society,  46  Ohio  St.  93,  18  N.  E.  496,  1  L.  R.  A.  754.  15  Am.  St. 
Rep.  556;  Manstad  v.  Swedish  Brethren,  83  Minn.  40,  43,  85  N. 
W.  913.  53  L.  R.  A.  803.  85  Am.  St.  Rep.  446;  Fox  z:  Buffalo 
Park,  21  App.  Div.  321,  47  X.  Y.  Supp.  788;  Brown  v.  Batchei- 
lor.  29  R.  L  1 16,  69  Atl.  295 ;  Cooley  on  Torts,  p.  605. 

[4]  Upon  the  evidence  before  the  jury,  might  the  conclusion 
nave  been  reasonably  reached  that  the  accident  resulted  from  the 
failure  of  the  defendant  to  use  reasonable  care  to  keep  its  prem- 
ises reasonably  safe  for  its  patrons?  If  the  evidence  supported 
such  a  conclusion,  the  motion  to  set  aside  the  nonsuit  was  im- 
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properly  denied ;  if  the  evidence  did  not  support  such  a  conclu- 
sion, it  was  properly  decided. 

[5]  The  jury  might  have  found  that  the  defendant  knew  that 
if  the  engine  left  the  track  it  was  liable  to  run  into  and  injure 
its  patrons  and  those  who  chanced  to  be  near  the  track  upon 
the  walk  in  which  the  rails  were  imbedded,  and  that  with  the 
bandstand  within  less  than  40  feet  of  the  railway  the  crowd 
listening  to  the  music  would  be  brought  clo^e  to  the  track,  and 
if  the  engine  left  the  track  it  would  be  liable  to  injure  some  in 
the  crowd.  It  might  have  found  that  the  engine  had  frequently 
left  the  track  at  a  curve,  due  probably  to  the  spreading  of  the 
rail  or  the  condition  of  the  track.  It  knew  that  a  guard  rail  was 
a  necessary  precaution  to  prevent  this  at  a  curve,  since  it  had 
adopted  this  precaution  at  the  curve,  at  the  exit  from  the  tunnel. 
It  might  have  found  that  the  rails  had  spread  in  these  places, 
where  there  were  curves.  It  might  have  found  that  the  engine  left 
the  track  because  of  the  defective  condition  of  the  roadbed,  and 
the  failure  to  have  a  guard  rail  at  this  curve.  It  might  reasonably 
have  found  that  ordinary  care  towards  its  patrons  required  this 
defendant  to  have  seen  that  the  roadbed  was  in  better  condition, 
and  a  guard  rail  placed  at  this  curve,  or  that  the  defendant  should 
have  warned  its  patrons  of  the  liability  of  the  engine  leaving 
the  track,  and  the  consequent  risk  to  them. 

The  evidence  uncontradicted  would  have  supported  a  verdict ;  ^ 
and  hence  we  have  no  occasion  to  consider  the  doctrine  of  res 
ipsa  loquitur  invoked  in  behalf  of  the  plaintiff. 

There  is  error.    The  other  Judges  concured. 
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(Supreme  Court  of  South  Carolina,  July  31,  1911.) 

[71  S.  E.  Rep.  1010.] 

KoUnwdi— L«aae  of  Road — Actiona—Venue— Residence— Place    of 


(•. — A  contract  between  two  railroad  companies  allowed  the 
second  company  to  operate  its  trains,  In  charge  of  its  own  servants 
and  conductors,  over  the  tracks  of  the  first,  with  the  added  provision 
that  the  first  company  should  be  liable  to  the  second  for  any  sums 
which  might  be  recovered  against  the  second  because  of  injuries  re- 
ceived by  passengers  or  others  while  the  second  was  operating  its 
trains  over  the  line  of  the  first.  Held,  that  as  a  railroad  company  is 
bound  to  operate  its  railroad,  and  is  liable  for  injuries  caused  by 
those  who  are  allowed  to  operate  it,  this  contract  could  not  change 
ihe  liabilities  of  either  company  to  the  public;  and  hence  the  lessee 
company  was  carrying  on  its  business  within  the  counties  in  which 
the  line  of  the  lessor  company  ran,  and  might  be  sued  therein. 

Ratlroada — Operation — Duty  to  Operate.* — The  owner  of  a  railroad 
must  operate  it,  and  is  liable  for  injuries  caused  by  those  who  are 
allowed  to  use  it. 

Jndgmeiit — Cmiclusiveneu. — One  railroad  company  leased  its  line 
to  another,  and  a  passenger  injured  in  a  wreck  sued  the  lessor  com- 
pany. A  judgment' was  had  for  defendant.  The  passenger  then  sued 
the  lessee  company.  Held,  that  the  judgment  in  the  action  against 
the  lessor  company  was  a  bar. 

Judgment — Concluuvcness — Hatters  Concluded. — A  judgment  upon 
the  merits  is  conclusive,  not  only  as  to  all  matters  litigated,  but  as  to 
all  matters   which   might   have   been   litigated   and   determined. 

Abatement  and  Revival — Pendency  of  Other  Action, — Where  a  pas- 
itnger  was  injured  while  on  a  train  run  over  leased  tracks,  the  pas- 
senger could  sue  either  the  lessor  or  the  operating  company,  and 
the  pendency  of  an  action  against  one  would  not  prevent  him  from 
luing  the  other,  though  he  could  not  have  a  double  satisfaction. 

-Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County;  R.  C.  Watts,  Judge. 

Action  by  P.  A.  H.  Jenkins  ag;ainst  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  overruling  a  motion  to 
strike  out  a  certain  defense  and  overruling  a  plea  to  the  juris- 
diction, both  parties  appeal.     Reversed. 

}■  /.  McSwain,  for  plaintiff, 

P.  A.  WUlcox  and  L.  W.  McLemore,  for  defendant, 

Hydrick,  J.  The  defendant  operates  a  passenger  train  be- 
^^[een    Charleston   and     Greenville,      Between   Charleston    and 

See  foot-note  of  preceding  case. 
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Columbia,  it  is  run  over  defendant's  own  road.  Between 
Columbia  and  Laurens,  it  is  run  over  the  road  of  the  Co- 
lumbia, Newberry  &  Laurens  Railroad  Company,  and  be- 
tween Laurens  and  Greenville  it  is  run  over  the  road  of  the 
Charleston  &  Western  Carolina  Railway  Company.  On  Septem- 
ber 7,  1908,  plaintiff's  wife  became  a  passenger  on  said  train  at 
Newberry,  for  Greenville.  The  train  was  wrecked  between 
Newberry  and  Laurens,  and  she  was  injured.  The  plaintiff 
brought  an  action  in  the  circuit  court  for  Laurens  county  against 
the  Columbia,  Newberry  &  Laurens  Railroad  Company  to  re- 
cover damages  resulting  to  him  for  her  injury.  The  case  was 
tried  on  the  merits,  and  the  judgment  was  in  favor  of  the  railroad 
company.'  Thereafter  the  plaintiff  brought  this  action,  in  the 
circuit  court  for  Greenville  county,  against  this  defendant  for 
the  same  cause.  The  defendant  pleaded  to  the  jurisdiction  of 
the  court,  alleging  that  Greenville  was  not  the  county  of  its  resi- 
dence, and  praying  that  the  action  be  dismissed,  or.  failing  in 
that,  that  it  be  transferred  to  the  proper  county  for  trial.  The 
plea  to  the  jurisdiction  having  been  overruled  and  the  motion  to 
transfer  refused,  defendant  answered  and  pleaded  as  its  second 
defense  the  judgment  rendered  in  the  action  between  this  plain- 
tiff and  the  Columbia,  Newberry  &  Laurens  in  bar  of  this  action. 
In  connection  with  that  plea,  defendant  alleged  that  at  the  time 
of  the  injury  the  train  upon  which  plaintiff's  wife  was  riding 
was  leased  to  aiid  operated  by  the  Columbia,  Newberrj'  &  Lau- 
rens, and  exhibited  a  copy  of  the  agreement  under  which  tlie 
train  was  operated.  And  also  that,  under  the  terms  of  tbefi" 
agreement,  the  Columbia,  Newberry  &  Laurens  was  and  is  prima- 
rily and  solely  responsible  for  any  and  all  damages  or  injuries 
arising  out  of  the  operation  of  said  train,  while  on  its  railro-i-l, 
and  is  liable  over  to  this  defendant  for  any  sum  or  sums  that 
mav  be  recovered  of  it  on  account  of  any  such  injury. 

The  plaintiff  moved  upon  the  record  to  strike  out  the  second 
defense.  The  motion  may  be  regarded  as  a  demurrer  to  that  de- 
fense. Numerous  grounds  are  stated  in  the  motion,  but  in  sub- 
stance they  all  amount  to  the  same  thing — that  the  judgment  in 
that  case  is  no  bar  to  this  action.  The  court  ruled  that  the 
former  action  was  not  a  bar  to  this  action,  but  refused  to  strike 
out  the  second  defense,  on  the  ground  that  it  would  be  compe- 
tent for  defendant  to  show  that  olaintiff  had  sought  to  hold 
another  party  liable  for  the  same  injury.  The  plaintiff  appealed, 
assigning  error  in  the  refusal  to  strike  out  the  second  defense. 
The  defendant  also  appealed,  assigning  error  in  refusing  its 
motion  to  transfer  the  cause  to  the  proper  county  for  trial,  on 
the  ground  that  the  court  in  Greenville  has  no  Jurisdiction,  be- 
cause defendant  is  not  a  resident  of  that  county,  and  in  holding 
that  the  judement  pleaded  was  not  a  bar  to  this  action. 

The  ruling  that  the  Laurens  judgment  was  not  a  bar  to  this 
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action  and  the  refusal  to  strike  out  the  plea  of  that  judgment, 
as  a  bar,  is  inconsistent.  If  it  is  not  a  bar,  it  is  irrelevant  matter, 
and  should  have  been  stricken  out. 

[1]  There  was  no  error  in  refusing  the  motion  to  transfer  the 
case.  The  court  in  Greenville  has  jurisdiction  to  try  it.  Rafield  v. 
Railway  Co.,  86  S.  C.  324,  68  S.  E.  634;  Dennis  w.  Railway  Co., 
86  S.  C.  258,  68  S.  E.  465.  Under  the  terms  of  the  contract  be- 
tween defendant  and  the  Columbia,  Newberry  &  Laurens,  the 
train,  which  was  owned  and  equipped  by  defendant,  manned  by 
its  own  crew,  and  run  under  the  direction  and  control  of  its  own 
conductor,  was  operated  by  defendant. 

[2]  The  proper  construction  of  the  contract  makes  the  Co- 
hmbia,  Kewberry  &  Laurens  the  lessor  and  defendant  the  lessee 
of  the  right  to  run  defendant's  trains  over  the  tracks  of  the 
Columbia,  Newberry  &  Laurens.  The  fact  that,  by  the  terms 
of  the  contract,  the  Columbia,  Newberry  &  Laurens  is  as  be- 
tft'cen  it  and  defendant,  primarily  liable  for  all  injuries  occur- 
ring in  the  operation  of  said  trains,  while  on  its  tracks,  and 
liable  over  to  defendant  for  any  and  all  sums  that  may  be  re- 
covered from  it  on  account  of  such  injuries,  cannot  affect  the 
liability  imposed  by  law  upon  either  or  both  to  the  public.  The 
law  imposes  upon  the  owner  of  a  railroad  the  duty  of  operating 
it.  and  in  consequence  liability  for  injuries  done  by  those  who 
aye  allowed  to  operate  it,  Harmon  v.  Railway,  28  S.  C.  401,  5 
S.  E.  835,  13  Am.  St.  Rep.  686.  The  defendant  was  therefore 
carrj-ing  on  its  business  in  Greenville  county,  so  as  to  make 
it  a  resident  of  that  county.  Tobin  v.  Railwav  Co.,  47  S.  C. 
387,  25  S.  E.  283,  58  Am.  St.  Rep.  980.      _'         _ 

[3]  The  question  whether  the  Laurens  judgment  is  a  bar  to 
this  action  is  one  of  interest  and  importance.  In  the  opinion  of 
the  circuit  court,  refusing  a  motion  for  a  new  trial,  in  Logan  v. 
Railway,  82  S.  C.  522,  64  S.  E.  515,  the  writer  of  this  opinion 
investigated  that  question,  and  undertook  to  show  that  the  true 
ground  upon  which  a  former  judgment,  in  a  case  like  this,  should 
be  allowed  to  operate  as  a  bar  to  a  second  action  is  not  res  judi- 
cata, or  technical  estoppel,  because  the  parties  are  not  the  same, 
and  there  is  no  such  privity  between  them  as  is  necessary  for  the 
application  of  that  doctrine;  but  that  in  such  cases,  on  grounds 
of  public  policy,  the  principle  of  estoppel  should  be  expanded, 
was  to  embrace  within  the  estoppel  of  a  judgment  persons  who 
are  not,  strictly  speaking,  either  parties  or  privies.  It  is  rested 
upon  the  wholesome  principle  which  allows  every  litigant  one  op- 
portunity to  try  his  case  on  the  merits,  but  limits  him.  in  the 
interest  of  the  public,  to  one  such  opportunity.  In  Logan's  Case, 
M  also  in  Rookard's  Case,  84  S.  C.  190.  65  S.  E.  1047,  27  L.  R. 
A.  {N.  S.)  435, 137  Am.  St.  Rep.  839.  it  is  stated  that  a  judgment 
""  the  merits  in  favor  of  a  lessee  a  railroad  company  would  bar 
»3  R  R  R_36 
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an  action  against  the  lessor  for  the  same  cause,  because  the  liability 
of  the  lessor  is  predicated  upon  that  of  the  lessee.  In  other 
words,  if  the  operating  company — the  one  that  actually  does  the 
injury — is  held  not  to  be  liable,  it  follows  that  the  lessor,  upon 
whom  the  law  imposes  liability  only  for  the  acts  of  the  lessee, 
cannot  be  liable.  Now,  with  respect  to  the  injuries  complained 
of  here,  the  lessor  and  lessee,  the  Columbia,  Kewbern'  &  Lau- 
rens and  the  defendant,  were  jointly  and  severally  liable  to  the 
plaintiff,  and  the  liability  of  each  is  based  upon  exactly  the  same 
acts  or  omissions.  In  other  words,  there  is  nothing  which  the 
defendant  did  or  failed  to  do  in  the  operation  of  that  train  for 
which  the  Columbia,  Xewberry  &  Laurens  would  not  be  liable, 
because  in  its  operation  defendant  was  the  agent  of  the  Co- 
lumbia, Xewberry  &  Laurens ;  and  there  is  nothing,  with  respect 
to  the  same  matter,  which  the  Columbia,  Newberry  &  Laurens 
did  or  failed  to  do  for  which  the  defendant  would  not  be  liable, 
because,  in  the  discharge  of  its  duties  to  the  public  as  common 
carrier,  defendant  is  responsible  for  all  the  instrumentalities  em- 
ployed by  it. 

[4]  From  this  it  follows  that  there  is  no  force  in  the  plaintiff's 
contention  that  the  specifications  of  negligence  against  the  de- 
fendant in  this  case  are  different  from  those  charged  against  the 
Columbia,  Xewberry  &  Laurens  in  the  former  action.  "The  mle 
is  well  settled  that  a  judgment  of  a  court  of  competent  jurisdic- 
tion, delivered  upon  the  merits  of  a  cause,  is  final  and  conclu- 
sive between  the  parties  in  a  subsequent  action  upon  the  .'ame 
cause,  not  only  as  to  all  matters  actually  litigated  and  determined 
in  the  former  action,  but  also  as  to  every  other  ground  of  re- 
covery or  defense  which  might  have  been  presented  and  deter- 
mined therein."  24  A.  &  E.  Enc.  L.  (2d  Ed.)  781.  "An  entire 
claim  arising  from  a  single  tort  cannot  be  divided  and  made  the 
subject  of  several  suits;  a  judgment  upon  the  merits  in  respect 
to  any  part  will  be  available  as  a  bar  in  other  actions  arising 
from  the  same  cause;  the  rule  being  that  plaintifif  must  include 
in  the  one  action  all  the  various  items  or  elements  of  his  damage, 
and  recover  all  the  compensation  he  is  entitled  to  for  each  and 
all  of  such  items."  23  Cyc.  1178.  As  the  liability  of  the  Co- 
lumbia, Xewberry  &  Laurens  is  predicated  upon  that  of  the  de- 
fendant', and  as  it  would  be  liable  for  anything  for  which  the  de- 
fendant is  liable,  in  respect  to  the  matter  complained  of,  the  log- 
ical conclusion  necessarily  is  that,  if  the  Columbia,  Xewberr>- 
&  Laurens  is  not  liable,  the  defendant  is  not.  Xow,  as  between 
the  plaintiff  and  the  Columbia,  Xewberry  &  Laurens,  it  has  been 
conclusivelv  adjudicated  that  the  Columbia,  Newberry  &  Lauren^ 
is  not  liable.  Therefore  the  defendant  is  not,  and  the  former 
judgment  is  a  bar  to  this  action, 

[5]  This  conclusion  illustrates  the  difference  between  the  effect 
of  a  pending  action  and  a  judgment  in  that  action.     The  cases 
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above  cited  show  that  plaintiff  could  have  sued  both  companies 
at  the  same  time  for  the  same  cause,  and  he  could  have  sued 
them  in  the  same  or  in  different  actions;  and,  if  he  had  sued 
them  separately,  neither  action  could  have  been  pleaded  in  abate- 
ment of  the  other.  And  he. could  have  recovered  judgment  in 
both,  though  he  could  have  had  but  one  satisfaction.  On  the  other 
hand,  a  judgment  against  him  in  either  would  have  been  a  bar 
to  any  further  prosecution  of  the  other. 

Reversed. 

Jones,  C.  J.,  Gary,  A.  J.,  and  Woods,  J.,  concur. 


Arizona  &  C.  R.  Co.  of  New  Mexico  v.  Denver  &  R.  G.  R.  Co. 

(Supreme  Court  of  New  Mexico,  Aug.  36,  1911.) 

[117  Pac.  Rep.  730.] 

Appeal  and  Error — Review — Waiver. — Assignments  of  error  not 
considered  in  briefs  or  upon  oral  argument  will  be  deemed  ubandoned. 

Appeal  and  Error— Pwmer  Deciaion  aa  Law  of  Case. — A  question 
disposed  of  upon  a  former  appeal  becomes  the  settled  law  of  the  case 
upon  a.  second  appeal. 

Kaikoada — Conflicting  Locations. — Proof  by  a  railroad  company  of 
its  prior,  and  therefore  better,  right  to  the  occupancy  of  a  right  of 
way,  is  sufficient  to  make  its  action  for  an  injunction  against  a  tres- 
pass or  interference  by  another  railroad  company  cognizable  in 
equity. 

Railro«ds — Location— What  Constitutes.- To  constitute  a  valid  lo- 
cation of  a  proposed  railroad,  there  must  be  a  survey  and  actual 
Slaking  out  of  the  proposed  line  ui^on  the  ground,  and  an  adoption  of 
such  survey  by  the  company's  directors  as  its  permanent  right  of 

Rulroada — Right  of  Way — AdoptioiL — In  an  action  by  a  railroad 
company  to  enjoin  another  railroad  from  trespassing  on  :ts  right  of 
Vi'ay,  evidence  held  lo  support  a  tending  that  at  a  particular  crossing 
plaintiff  had  actually  made  and  staked  out  a  survey,  and  h^d  adopted 
such  survey  as  the  definite  location  of  its  road. 

Appeal  and  Error — Review — Conflicting  Evidence. — Where  the  evi- 
dence in  an  action  for  an  injunction  is  conflicting,  specific  findings 
of  fact  will  not  be  disturbed. 

Appeal  and  Error — Review — Harmleas  Error — Admission  of  Evi- 
S*ace. — Erroneous  rulings  as  to  the  admissibility  of  evidence  in  a 
case  tried  by  the  court  are  not  necessarily  sufficient  to  call  for  a  va- 
cilion  of  the  judgment  below. 

Appeal  from  District  Court,  Bernalillo  County ;  before  Justice 
Ira  A.  Abbott. 

Action  for  an  injunction  by  the  Arizona  &  Colorado  Rail- 
road Company  of  New  Mexico  against  the  Denver  &  Rio  Grande 
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Railroad  Company.    Decree  for  plaintiff  and  defendant  appeals. 
Affirmed. 

See,  also,  13  N.  M.  345,  84  Pac.  1018. 

May  25,  1905,  the  plaintiff  filed  its  bill  of  complaint  against 
the  defendant  in  the  district  court  for  San  Juan  county,  alleg- 
ing, in  substance,  that  it,  the  plaintiff,  was  a  corporation  organ- 
ized under  the  laws  of  New  Mexico  in  October,  1904-,  au- 
thorized to  construct,  maintain,  and  operate  a  railroad  in  said 
territory  from  a  point  on  the  boundary  line  between  New  Mexioa 
and  Colorado  near  where  Las  Animas  river  crosses  the  same, 
through  said  county  of  San  Juan  and  other  counties  of  said 
territory,  to  a  point  on  the  boundary  line  between  it  and  the 
territory  of  Arizona,  near  a  point  where  the  San  Francisco 
river  crosses  it,  a  distance  in  all  of  about  300  miles ;  that  it  had 
complied  with  the  requirements  of  law,  which  are  prerequisite 
to  its  entering  upon  the  work  and  business  for  which  it  was 
incorporated,  and  had  thereafter  in  said  San  Juan  county,  from 
said  point  in  the  boundary  line  between  New  Mexico  and  Colo- 
rado south  to  the  town  of  Farmington,  iri  said  county,  a  distance 
of  about  28  miles,  completed  its  survevs  for  said  portion  of  its 
proposed  line  of  railroad,  had  fixed  and  determined  its  loca- 
tion, had  marked  and  staked  the  same  on  the  ground,  had  made 
for  fihng  a  map  and  profile  thereof  and  was  about  to  file  the 
same  as  required  by  law,  within  a  reasonable  time,  and  that  it 
had  adopted  such  location.  It  further  alleged  that  it  had  agreed 
with  all  but  one  of  the  private  owners  of  the  land  on  which  its 
location  had  been  fixed,  as  aforesaid,  upon  the  compensation  to  be 
paid  for  the  taking  and  use  of  said  land  and  right  of  way,  and 
that  instruments  in  writing  embodying  such  agreements  had  been 
made  and  executed  between  it  and  said  several  landowners,  and 
notice  thereof  filed  for  record  in  the  office  of  the  clerk  of  5aid 
county ;  that  its  said  work  of  surveying  and  marking  its  loca- 
tion on  the  ground,  preparing  maps  thereof,  securing  the  right 
of  way  therefor,  and  other  things  of  like  nature  had  been  done 
at  great  expense;  that  as  a  result  the  route  and  location  it  had 
thus  laid  out  and  adopted  was  the  best  possible  one  foi  the  con- 
struction and  operation  of  a  railroad  between  Farmington  and  the 
point  in  the  northern  boundary  line  of  the  territorj'  from  which 
it  proposed  to  construct  a  railroad  as  above  stated. 

The  plaintiff  further  averred  that  the  defendant  had  full  actual 
knowledge  of  all  its,  the  plaintiff's,  doings  in  the  premises,  as 
above  set  forth,  including  the  agreements  made  with  landowners, 
and  that  long  after  such  proceedings  by  the  plaintiff  the  defend- 
ant undertook  and  began  the  construction  of  a  parallel  line  of  rail- 
road from  a  point  near  that  to  which  the  plaintiff's  said  location 
extends  in  the  northern  boundary  line  of  New  Mexico  to  said 
town  of  Farmington,  and  that,  without  necessity  and  wrongfully, 
it  has  entered  upon  the  plaintiff's  said  location  and  sought  to 
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destroy  its  usefulness  for  the  plaintiff  by  staking  out  a  location 
for  its  own  railroad  upon  portions  of  the  plaintiff's  said  location ; 
that,  under  the  pretense  of  laying  out  necessary  crossings  over  the 
plaintiff's  said  location,  it  has,  although  each  end  of  its  own 
proposed  location  is  on  the  same  side  of  and  near  to  the  plain- 
tiff's location,  laid  out  its  own  proposed  route  to  cross  that  of  the 
plaintiff  no  less  than  8  times  in  said  distance  of  about  28  miles; 
and  that  such  proposed  crossings  are  not  made  at,  or  nearly  at, 
right  angles  with  the  plaintiff's  said  location,  but  in  some  instances 
extend  along  it  and  occupy  as  much  as  a  thousand  feet  of  its 
length,  and  besides  that,  defendant  proposes  to  make  such  pre- 
tended crossing  at  grades  substantially  different  from  those  es- 
tablished as  such  points  for  the  plaintiff's  said  location,  all  of 
which  plaintiff  says  is  done  and  threatened  for  the  purpose,  and, 
if  permitted,  will  have  the  effect  of  substantially  depriving  the 
plaintiff  of  its  said  location,  and  rendering  the  same  wholly  use- 
less as  a  route  for  the  construction  and  practical  operation  of  a 
railroad.  It  was  also  alleged  that,  as  one  of  the  means  to  be  em- 
ployed by  the  defendant  to  deprive  the  plaintiff  of  its  location,  the 
defendant  purposed  and  threatened  to  institute  condemnation  pro- 
ceedings to  secure  a  right  of  way  and  location  for  itself,  including 
portions  of  the  plaintiff's  said  location,  and  in  such  proceedings 
to  ignore  the  plaintiff's  rights  and  act  without  notice  to  the  plain- 
tiff, and  only  against  the  owners  of  the  land  on  which  the  plain- 
tiff's location  was  laid  out.  The  plaintiff  concluded  with  the 
usual  allegations  of  the  need  of  equitable  relief,  and  with  a  prayer 
that  the  defendant  be  enjoined  from  continuing  its  alleged  acts 
of  encroachment.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  facts  were  not  stated  sufficient  to  constitute 
a  cause  of  action  against  the  defendant  for  the  relief  prayed 
for,  or  any  relief  whatever.  The  demurrer  was  sustained  by 
the  district  court  and  final  judgment  entered  dismissing  the  com- 
plaint, with  costs  to  the  defendant.  Appeal  was  taken  there- 
from to  this  court. 

In  this  court  the  judgment  of  the  lower  court  dismissing  the 
complaint  was  reversed  and  the  cause  remanded,  with  instruc- 
tions to  reinstate  the  cause  and  overrule  the  demurrer.  A.  &  C. 
R.  R.  Co.  V.  D.  &  R.  G.  R.  R.  Co.,  13  N.  M.  357,  84  Pac.  1018. 
-Vnswer  was»thereupon  filed,  which  it  wilt  not  be  necessary  to 
set  out  in  detail,  further  than  to  say  that  it  puts  in  issue  every 
material  allegation  of  the  complaint  and  in  particular  the  good 
faith  of  the  plaintiff  in  locating  its  alleged  line,  the  character 
of  that  line  with  reference  to  whether  it  was  the  best  line  possible, 
the  ability  of  the  plaintiff  to  construct  its  proposed  line  of  rail- 
fad,  the  adoption,  in  accordance  with  law,  of  the  il'eged  line 
of  plaintiff,  the  knowledge  of  or  notice  to  defendant  of  the  pre- 
existence  of  anv  definitely  located  line  of  plaintiff  before  the  de- 
fendant located  its  line  and  began  construction  thereof,  and  the 
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plaintiff's  right  to  maintain  this  action  in  equity.  The  court 
referred  the  issues  as  so  made  up  to  an  examiner  to  take  the 
proofs  and  report  the  same  to  the  court.  To  this  action  of  the 
court  the  defendant  objected  and  excepted,  but,  upon  this  appeal, 
appears  to  have  abandoned  any  question  relative  to  the  proce- 
dure of  the  court  in  so  referring  said  cause.  In  due  course,  the 
examiner's  report,  consisting  of  over  two  thousand  pages  of 
testimony  and  exhibits,  was  filed.  Upon  hearing  before  the 
court,  some  273  objections  to  the  referee's  report,  including 
objections  to  the  admission  and  rejection  of  testimony,  were 
ruled  upon  by  the  court.  After  full  hearing,  the  court  below 
made  its  findings  of  fact,  and  conclusions  of  law  in  favor  of 
the  plaintiff,  and  the  decree  was  entered  in  accordance  with  such 
finding.  The  terms  of  the  decree  are  not  material  to  a  deter- 
mination of  the  issues  involved  herein.  The  case  is  now  before 
this  court  on  appeal  from  said  decree, 

Frank  W.  Clancy  and  E.  N.  Clark,  for  appellant. 

Catron  &  partner,  Ritter  &■  Buchanan,  and  H.  B.  Fergusson, 
for  appellee. 

Wright,  J.  (after  stating  the  facts  as  above).  Appellant 
assigns  217  grounds  of  error,  but,  as  is  usually  the  case  where 
assignments  are  so  numerous,  a  large  majority  of  same  are  merely 
variations  of  the  same  general  proposition. 

[1]  Under  the  oral  argument  of  this  case  counsel  confined 
themselves  to  a  discussion  of  the  assignments  considered  in  the 
briefs  filed  herein.  It  will  not  be  necessary,  therefore,  for  us 
to  notice  in  detail  any  of  the  assignments  of  error  not  so  con- 
sidered by  counsel,  as,  under  the  well-established  practice  of 
this  court,  assignments  of  error  not  considered  in  the  briefs  or 
upon  oral  argument  will  be  deemed  to  have  been  abandoned. 
Gregory  v.  Cassan,  15  N.  M.  496,  110  Pac.  574. 

[2]  Upon  a  former  appeal  of  this  case — A.  &  C.  R.  R,  Co,  v. 
D.  &  R.  G.  R.  R.  Co.,  13  N.  M,  357,  84  Pac.  1018— this  court, 
speaking  through  Mr.  Justice  Abbott,  held  that  the  facts  well 
pleaded  established  a  vested  interest  in  the  plaintiff  sufficient 
to  enable  it  to  invoke  the  jurisdiction  of  a  court  of  equity.  This 
question  having  been  disposed  of  upon  the  former  appeal  became 
and  is  the  settled  law  of  this  case.  Dye  v.  Crary,  \}  N.  M.  439, 
85  Pac.  1038,  9  L.  R.  A.  {N.  S.)  1136.  The  cause  is  now  before 
us  upon  the  merits  under  the  pleadings  so  determined  to  be  suf- 
ficient upon  the  former  appeal.  With  one  exception,  which  will 
be  considered  separately,  the  appellant  admits  that  the  facts 
found  by  the  court  are  sufficient  to  sustain  the  decree. 

The  first  proposition  advanced  by  the  appellant  is  that  appellee 
was  never  in  possession  of  its  alleged  right  of  way  and  had  noth- 
ing for  the  protection  of  which  this  suit  could  be  brought.  Counsel 
for  the  appellant  contend  that  this  court  upon  the  former  appeal 
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declared,  as  the  law  of  this  case,  that  it  was  necessary  for  the 
appellee  to  prove  actual  physical  possession  of  the  right  of  way 
in  controversy  at  the  time  of  the  alleged  unlawful  intrusion  by 
the  appellant,  in  order  to  support  its  action  in  a  court  of  equity, 
A  careful  reading  of  the  opinion  fails  to  disclose  any  such  hold- 
ing. Upon  the  former  appeal  the  question  was  upon  the  suf- 
ficiency of  the  complaint.  In  its  complaint  appellee  alleged 
that  it  was  the  owner  of  the  location  surveyed  and  staked  out 
by  it  upon  the  ground  and  in  possession  thereof,  and  that  such 
possession  had  been  interfered  with  by  wrongful  acts  on  the  part 
of  the  appellant,  and  was  jeopardized  by  the  threatened  con- 
tinuance thereof.  In  passing  upon  the  sufficiency  of  such  allega- 
tions, the  court  says:  "The  defendant  further  urges  that  the 
title  to  the  portions  of  the  plaintiff's  alleged  location  now  in 
question  is  by  the  complaint  shown  to  be  in  dispute  between  the 
plaintiff  and  defendant,  and  that  the  former  must  therefore 
established  its  title  at  law  before  it  can  have  the  aid  of  a  court 
of  equity  to  protect  it.  We  do  not  so  interpret  the  complaint. 
We  understand  it  to  charge  that  the  defendant  having  actual 
notice  and  knowledge  of  the  plaintiff's  interest  and  rights  in 
the  premises  is  unlawfully  and  without  any  claim  of  right  seeking 
to  deprive  it  of  them  by  a  series  of  wrongful  acts  already  begun 
and  threatened  to  be  continued  up  to  the  point  of  the  complete 
ouster,  and  dispossession  of  the  plaintiff."  In  the  case  of  Sioux 
Citv  &  D.  M.  Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C,  C.)  27 
Fed.  770,  a  case  practically  on  "all  fours"  with  the  case  at  bar, 
Judge  Shiras  said:  "There  is  but  one  controversy  in  the  cause, 
and  that  is.  Which  company  has  the  prior,  and  therefore  better, 
right  to  the  occupancy  of  the  premises  in  dispute  for  the  purpose 
of  constructing  and  operating  its  line  of  railway.  •  *  *  It  is 
certainly  equitable  that  a  company  which  in  good  faith  surveys 
and  locates  a  line  of  railroad  and  pays  the  expense  thereof  should 
liave  a  prior  claim  for  the  right  of  way  for  at  least  a  reasonable 
length  of  time.  The  company  does  not  perfect  its  right  to  the  use 
of  the  land  as  against  the  owner  thereof  until  it  has  paid  the 
damages,  but,  as  against  a  railroad  company,  it  may  have  a  prior 
and  better  equity."  See,  also.  Railway  Co.  v.  Ailing,  99  U.  S. 
463.  25  L.  Ed.  438. 

[3]  It  appears,  therefore,  that  proof  of  a  prior  and  better 
right  to  the  occupancy  of  the  right  of  way  in  dispute  is  sufficient 
to  make  this  action  cognizable  in  equity.  Did  the  appellee  have 
such  prior,  and  therefore  better,  right  to  the  occupancy  or  pos- 
session of  the  right  of  way  in  dispute?  In  other  words,  did  the 
appellee  have  a  valid  prior  location  of  the  right  of  way  in  ques- 
tion? 

[4]  It  is  admitted  by  all  parties  that,  to  constitute  a  valid 
location  of  a  proposed  railroad  within  this  jurisdiction,  there 
must  be:      (1)  A  survey  and  actual  staking  of  the  proposed  line 
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upon  the  ground;    (2)  the  adoption  of  such  survey  by  the  board 
of  directors  as  its  permanent  line  or  right  of  way. 

[5]  The  evidence  establishes  beyond  any  questicHi  tliat  the 
surveys  were  actually  made,  and  the  proposed  line  of  railroad 
staked  and  marked  upon  the  ground.  The  appellant  contends, 
however,  that  the  surveys  so  made  were  never  adopted  by  the 
board  of  directors  of  the  Arizona  &  Colorado  Railroad  Company 
of  New  Mexico,  as  required  by  law,  and  that  therefore,  the 
appellee  never  had  any  title  to  or  rights  in  its  alleged  right  of 
way  which  the  appellant  was  bound  to  respect.  Upon  this  ques- 
tion the  court  below  made  the  following  finding  of  fact:  "(3) 
That  immediately  upon  its  organization  as  aforesaid  the  plaintiff 
company  proceeded  with  the  survey  and  location  of  a  line  of 
railroad  down  the  said  Animas  valley  between  the  said  points, 
and  laid  out,  located,  and  marked  upon  the  ground  by  stake.- 
set  in  the  ground  a  line  of  railroad  between  the  said  points,  to 
wit,  between  the  boundary  line  of  the  state  of  Colorado  and  the 
territory  of  New  Mexico,  and  the  town  of  Farmingtoii,  in  said 
territory  of  New  Mexico,  and  prior  to  the  1st  day  of  Januarj-, 
1905,  adopted  the  said  line  so  surveyed,  located,  and  marked  upon 
the  ground  as  the  line  of  the  definite  location  of  its  railroad  be- 
tween said  last  mentioned  points." 

The  printed  record  in  this  case  is  very  voluminous,  containing 
2,500  pages ;  and,  as  we  deem  this  the  question  upon  which  this 
case  must  turn  for  affirmances  or  reversal,  it  is  necessary,  at 
this  point,  to  state  briefly  the  testimony  bearing  thi'reon.  Tne 
plaintiff  in  the  lower  court  in  support  of  its  allegations  offered 
in  evidence  the  records  of  the  meetings  of  its  board  of  directors, 
showing  the  adoption  by  resolution  of  various  portions  of  its 
surveyed  lines  in  San  Juan  county.  It  also  placed  upon  the  wit- 
ness stand  a  witness,  McFarland,  the  engineer  in  charge  of  itj  sur- 
vey parties,  and  who  actually  surveyed  and  staked  out  the  rig'.tof 
way  in  question.  The  witness  McFarland  testified  without  objec- 
tion that  certain  maps  covering  a  surveyed  line  from  the  Colo- 
rado state  line  south  along  the  valley  of  the  Animas  river  to  and 
through  the  town  of  Farmington  represented  the  right  of  way 
in  question  as  surveyed  and  adopted  by  its  board  of  directors. 
It  was  also  in  evidence  that  there  were  numerous  surveys  made 
at  about  this  time  in  San  Juan  county  by  the  appellee  for  the 
purpose  of  determining  the  best  possible  line  between  Th\- 
rango  in  the  state  of  Colorado,  and  Farmington,  N.  M., 
and  from  thence  south  to  the  Arizona  line,  connecting  with  the 
lines  of  the  appellees  in  Arizona.  In  at  least  iwo  nf  tlie« 
surveys,  the  engineer's  station  number  began  at  zero  in  Colorado, 
running  thence  south,  with  consecutive  numbers.  It  also  appears 
that  there  were  other  engineer's  station  numbers  commencing 
at  "0"  and  running  in  consecutive  order,  from  the  couth  toward 
the  town  of  Farmington.     An  examination  of  the  resolutions 
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from  the  minutes  of  the  board  of  directors,  introduced  in 
evidence,  discloses  that  the  surveys  were  not  adopted  as  a  per- 
manent line  as  a  whole,  but  that  there  were  various  resolu- 
tions covering  different  portions  of  the  surveyed  lines.  In  none 
of  the  resolutions  does  there  appear  any  direct  reference  to 
anv  particular  engineer's  map.  The  entire  distance  from  the  Colo- 
rado state  line  south  along  the  Animas  river  to  and  through  the 
town  of  Farmington,  being  the  right  of  way  in  dispute,  is  about 
28  miles.  No  question  is  raised  as  to  the  adoption  by  the  plaintiff 
company  of  the  first  15  odd  milts  from  the  state  line  of  Colorado 
south  to  and  through  the  town  of  Aztec,  This  eliminates  from 
the  discussion  two  of  the  points  of  conflict,  described  and  referred 
to  in  the  testimony  as  the  "Whitney  and  McEwen  Crossings." 

Taking  the  various  resolutions  offered  in  evidence,  tcgether 
with  the  maps  (also  in  evidence),  we  find,  using  the  engineer's 
station  numbers  as  guides,  that  these  numbers  might  be  applied 
to  different  locations,  and  are  not  absolutely  limited  to  that  por- 
tion of  the  survey  between  the  towns  of  Aztec  and  Farmington 
hi  dispute  of  this  suit.  Mr.  McFarland,  however,  testified,  re- 
ferring to  the  maps  (mentioned  above),  that  such  maps  indicated 
md  described  the  right  of  way  as  surveyed  and  adopted.  The 
witness  McConnell  also  identified  the  lines  described  by  McFar- 
hnd  as  the  survey  adopted  by  the  plaintiff  company.  Mr.  Mc- 
Connell also  testified  that,  after  the  line  was  adopted,  he  was  em- 
ployed to  secure  rights  of  way,  and  was  furnished  with  maps  and 
profiles  showing  the  adopted  line;  such  hne  being  the  same  line 
testified  to  by  the  witness  McFarland.  All  of  these  things  oc- 
curred prior  to  the  time  that  the  defendant  company  took  pos- 
session of  any  of  those  portions  of  the  right  of  way  in  dispute 
in  this  suit.  Counsel  for  the  appellant  argues  that  there  is  no 
i^solution  showing  the  adoption  of  that  portion  of  the  survey 
between  the  towns  of  Aztec  and  Farmington  described  as  the 
"Revised  survey,"  and  that  the  appellee  in  offering  the  testimony 
of  the  witnesses  McFarland  and  McConnell  was  attempting  to 
prove  by  oral  testimony  acts  of  the  board  of  directors  which  by 
law  are  required  to  be  kept  in  writing  and  as  part  of  the  records 
of  the  corporation.  Counsel  for  appellant  and  counsel  for  ap- 
pellee entered  into  a  lengthy  discussion  of  this  question.  Coun- 
sel for  appellee  cites  the  ca.se  of  U.  S.  Bank  v.  Dandridge,  12 
\\heat.  64,  6  L.  Ed.  552.  Counsel  for  appellant  cites  numerous 
ra?<s  contending  that,  where  the  statute  require.^  the  keeping  of 
written  records  of  directors'  iiroceedings  fas  is  the  case  in  New 
^fexico,  §  2832,  C.  L.  of  1897),  oral  evidence  of  corporate  acts 
not  so  recorded  is  admissible  against  the  corporation,  but  ought 
not  to  be  admitted  on  behalf  of  the  corporation  against  the  in- 
lerests  of  others.  While  a  consideration  of  this  question  might 
^e  verv  interesting,  we  do  not  find  it  necessary  to  a  determina- 
tion of  the  issues  of  this  case  to  determine  whether  the  evidence 
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offered  by  appellee  was  an  effort  to  establish  corporate  acts  by 
parole  or  not,  nor  do  we  think  it  necessary  to  detennine  whether 
the  resolutions  of  adoption  offered  in  evidence  by  the  appellee,  as 
a  matter  of  fact,  do  include  all  of  the  line  so  surveyed,  located 
and  marked  upon  the  ground  between  the  state  line  of  Colorado 
and  the  town  of  Farmington, 

From  a  careful  examination  of  the  testimony,  it  appears  con- 
clusively that  the  resolutions  of  the  board  of  directors  show  the 
adoption  of  all  of  the  right  of  way,  except  possibly  that  portion 
near  the  town  of  Aztec  referred  to  in  the  evidence  and  briefs  as 
the  "Revised  survey."  This  portion  of  the  right  of  way  includes 
"Young's  Crossing,"  one  of  the  disputed  tracts,  and  the  one  of 
which  appellant  particularly  complains  as  never  having  been 
adopted  by  the  appellee  as  a  part  of  its  permanent  right  of  way. 
It  further  appears  from  the  testimony  and  the  findings  as  to  this 
particular  tract  that  the  appellee  was  the  owner  of  same  by  di- 
rect purchase  prior  to  the  institution  of  this  suit,  and  prior  lo 
any  trespass  thereon  by  the  appellant.  No  legal  steps  whatever 
were  taken  by  the  appellant  to  gain  possession  of  this  particular 
tract  until  after  the  institution  of  the  case  at  bar,  and  it  further 
affirmatively  appears  from  the  testimony  and  findings  that  at  the 
time  of  the  threatened  trespass  the  appellant  company  had  not 
complied  with  any  of  the  requirements  of  the  territorial  st3t- 
utes  as  to  the  adoption  of  its  line.  The  appellee  was  the  actual 
owner  of  the  land  known  as  "Young's  Crossing,"  and  until  the 
appellant  had  paid  for  or  condemned  the  same  appellant  had  no 
rights  therein  whatever,  and  the  appellee  could  protect  its  rights 
to  the  same,  regardless  of  whe'ther  this  particular  piece  of  right 
of  way  had  been  actually  adopted  as  a  permanent  location  by  spe- 
cific resolution  or  not.  The  appellant  having  no  rights  in  that 
portion  of  the  right  of  way  known  as  "Young's  Crossing,"  it  be- 
comes wholly  immaterial  for  the  purposes  of  this  discussion  to 
detennine  whether  the  court's  finding  of  fact  that  "prior  to  the 
first  day  of  January,  1905  (the  appellee),  adopted  the  said  hue 
so  surveyed,  located  and  marked  upon  the  ground  as  the  line  of 
the  definite  location  of  its  railroad  between  said  last  mentioned 
points."  Finding  of  fact  No.  3  (quoted  supra)  is  supported  by 
the  testimony  in  so  far  as  it  refers  to  "Young's  Crossing." 

[6]  The  next  proposition  urged  by  appellant  is  that  the  ap- 
pellee's line,  as  located,  is  not  the  best  obtainable  line.  Joined 
with  this  proposition  is  the  contention  that  appellee  at  small  ex- 
pense can  get  a  better  line  than  the  one  claimed  in  this  action, 
and  that  by  reason  of  such  facts  appellee  oi^ht  not  to  maintain 
this  action  in  equity,  having  a  complete  remedy  at  law  in  dam- 
ages. A  great  mass  of  testimony  was  introduced  bearing  upon 
these  question.  Witnesses  for  the  appellee  testified  that  the  line, 
as  surveyed  and  adopted  by  appellee,  in  view  of  all  the  surround- 
ing circumstances  and  conditions,  was  a  practical  line,  and  the 
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best  that  could  be  obtained.  Witnesses  for  the  appellant  testified 
to  the  contrary.  Upon  such  conflicting  testimony  the  court  made 
definite  and  specific  findings  of  fact  in  favor  of  the  appellee. 
Under  such  a  state  of  the  record,  this  court  will  not  inquire  fur- 
ther. 

.\ppellant  further  contends  that  appellee  should  not  succeed 
for  the  reason  that  it  is  apgareot  from  the  testimony  that  inter- 
ference by  the  appellant  with  the  line  claimed  by  appellee  could 
not  be  avoided ;  also,  that  the  allegations  of  good  faith  and  abil- 
ity on  the  part  of  the  appellee  to  construct  a  railroad  upon  the 
nght  of  way  claimed  are  not  sustained  by  the  testimony,  and, 
again,  that  the  appellee  ought  not  to  succeed  because  appellee 
was  guilty  of  laches.  With  reference  to  each  of  such  conten- 
tions, the  court  specifically  found  against  the  appellant,  and  with 
reference  to  the  interference  with  the  right  of  way  of  the  ap- 
pellee the  court  specifically  found  that  such  interference  by  the 
appellant  was  willful  and  deliberate.  A  sufficient  answer  is  that 
each  finding  is  based  upon  ample  evidence  to  sustain  the  same. 

Appellant  also  contends,  even  admitting  that  appellee  had  some 
rights  to  the  right  of  way  claimed,  that  appellant  had  no  notice  of 
appellee's  claims,  either  actual  or  constructive.  It  appears  from 
the  brief  of  counsel  for  appellant  that  appellant's  main  conten- 
tion as  to  the  lack  of  notice  is  based  upon  the  fact  that  the  trial 
court  admitted  certain  notices  and  options  which  were  recorded 
in  the  office  of  the  probate  clerk  of  San  Juan  county,  which  said 
notices  and  options  were  not  acknowledged  in  form  to  be  entitled 
to  record,  and  hence  had  no  evidentiary  value  as  records.  Elim- 
inating entirely  from  the  evidence  all  such  disputed  evidence, 
3n  examination  of  the  record  discloses  that  there  was  ample  evi- 
dence of  actual  notice  to  warrant  the  trial  court  in  making  the 
finding  that  the  appellant  had  actual  knowledge.  It  follows  that 
the  question  of  constructive  notice  is  therefore  immaterial. 

The  final  contention  advanced  by  appellant  is  that  an  exami- 
nation of  the  record  will  show  that  the  rulings  by  the  court  be- 
low upon  evidence  were  such  as  to  require  the  reversal  of  the 
ludgment. 

.  I?]  At  the  outset,  counsel  concedes  as  a  general  propositioi 
in  this  jurisdiction  that  erroneous  rulings  of  a  court  as  to  the 
admissibility  of  evidence  in  a  case  tried  by  the  court  without  a 
l«T\  are  not  necessarily  sufficient  to  call  for  a  vacation  of  the 
lUf^ment  of  the  court  below — citing  Lynch  v.  Grayson,  5  N.  M. 
^.  25  Pac.  992.  Counsel  contend,  however,  that  such  rulings, 
i^hen  properly  objected  to  and  embodied  in  an  assignment  of 
errors,  may  be  considered  by  the  appellate  court  as  indicating 
'ne  condition  of  the  judicial  mind  as  to  the  case,  and  counsel  in- 
sist that  the  rulings  in  this  case  indicate  such  a  state  of  mind 
"pon  the  part  of  the  trial  court  as  to  impair  confidence  irr  the 
MUndness  of  the  conclusions  reached  bv  the  court. 
We  have  examined  the  record  and  the  rulings  of  the  fouit      i 
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Upon  the  objections  to  the  referee's  report;  and,  while  we  may 
not  agree  with  the  trial  judge  as  to  all  of  the  rulings  so  inade, 
yet  we  find  substantial,  competent  evidence  to  sustain  each  and 
every  one  of  the  findings  made  by  the  trial  judge,  and  nothing 
in  the  rulings  of  the  trial  judge  which  indicates  in  the  least  de- 
gree that  the  trial  judge  was  not  absolutely  fair  and  impartial  in 
all  of  his  rulings. 

There  being  no  error  in  the  record,  the  judgment  of  the  lower 
court  is  affirmed. 

Pope,  C,  J.,  and  Parker,  Mechem,  and  Roberts,  JJ.,  concur, 
McFiE,  J.,  having  heard  the  case  in  the  court  below  upon  de- 
murrer, did  not  participate,  and  Abbott,  J.,  having  tried  the  case 
in  the  court  below,  did  not  participate. 


Kensington  Ry.  Co.  of  Montgomery  County  v.  Moore  et  al 

(Court  of  Appeals  of  Maryland,  Feb.  3,  1911.) 

[BO  Atl.  Rep.  614.] 

Railroads— Right  of  Way— Qranta — "Locate,"— .A,  deed  to  an  elec- 
tric railway  company  of  a  strip  35  feet  in  width  and  such  additional 
width  as  may  be  required  for  the  use  of  the  railway  at  cuttings  and 
embankments  and  also  for  side  tracks  and  turnouts  as  finally  located, 
executed  in  consideration  of  the  company  locating  its  railway  on  the 
land  of  the  grantor,  limits  the  grant  to  the  necessities  of  the  rail- 
road as  finally  located  and  limits  the  grant  of  land  for  side  tracks 
and  turnouts  to  such  as  were  originally  constructed,  and  the  com- 
pany may  not  take  additional  land  for  side  tracks  and  turnouts;  the 
word  "locate,"  when  referring  to  roads,  meaning  a  determination 
and  designation  by  those  authorized  to  do  so  of  the  precise  place 
where  the  road  is  to  be  built,  or  referring  to  the  actual  construction 
of  the  road  (citing  Words  and  Phrases,  vol.  5,  pp.  4217,  4318,  42SI). 

Appeal  and  Error — Questions  Reviewable — Immaterial  Queetioni. 
— Exceptions  to  evidence,  which  if  admitted  would  not  justify  an- 
other conclusion  than  the  one  properly  reached,  will  not  be  consid- 
ered on  appeal. 

Evidence — Declarations  of  Grantor^AdmiBsibility. — Declarations  of 
a  grantor  at  the  time  of  the  execution  of  a  deed  of  a  part  of  his 
premises,  or  subsequent  thereto,  are  inadmissible  to  affect  the  rights 
of  a  stranger  to  the  deed  purchasing  the  remainder  of  the  premises 
on  the  faith  of  the  records. 

Appeal  from  Circuit  Court,  Montgomery  County,  iti  Equity: 
James  B.  Henderson,  Judge. 

Suit  by  Clarence  Moore  and  another  against  the  Kensington 

D„j,i7<-,ib,.CoogIc 
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Railway  Company  of  Montgomery  County.    From  a  decree  for 
plaintiffs,  defendant  appeals.    Affirmed, 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 
Bi-RKE,  Thomas,  Pattison,  and  Ubner,  JJ. 

Robert  H.  Phillips  and  Charles  W.  Prettyman,  for  appellant. 
Robert  B.  Peter,  for  appellees. 

Thomas,  J.  In  1894  the  Chevy  Chase  &  Kensington  Electric 
Railway  Company  of  Montgomery  County,  Md.,  proposing  to 
build  an  electric  road  from  Chevy  Chase  Lake  to  Kensington,  in 
Montgomery  county,  obtained  from  Alfred  Ray  and  his  wife, 
who  owned  a  farm  or  tract  of  land  containing  460  acres,  more 
or  less,  the  following  deed:  "This  indenture,  made  this  thir- 
teenth day  of  September,  1894,  between  Alfred  Ray  and  Eleanor 
Ray,  his  wife,  of  the  first  part,  and  the  Chevy  Chase  and  Ken- 
sington Electric  Railway  Company  of  Montgomery  County, 
.Maryland,  of  the  second  part,  witnesseth:  That  the  said  parties 
of  the  first  part,  of  the  state  of  Maryland  and  county  of  Mont- 
gomerj',  the  subscriber  hereto,  in  consideration  that  the  Chevy 
Chase  and  Kensington  Electric  Railway  Company,  does  locate 
ils  railway  through,  in  and  upon  lands  owned  by  the  said  party  of 
the  first  part  in  Montgomery  county,  state  of  Maryland,  and  in 
further  consideration  of  the  sum  of  one  dollar  to  us  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  grant,  bargain,  sell,  covenant 
and  convey  to  the  said  party  of  the  second  part,  its  agents,  at- 
torneys, successors,  or  assigns,  a  strip  of  land  twenty-five  feet 
in  width,  and  such  additional  width  as  may  be  required  in  the 
construction  and  use  of  said  railway  at  cuttings  and  embank- 
ments and  also  for  side  tracks  and  turnouts,  as  the  same  shall 
be  finally  located  and  extending  in  length  as  far  as  the  said  rail- 
way shall  pass  over  said  lands,  together  with  the  right  to  direct 
and  bridge  streams  of  water  for  railway  purposes  and  to  take 
and  use  any  stone  or  timber  or  other  materials  within  the  limits 
of  said  strip  of  land.  The  land  hereby  conveyed  is  particularly 
described  as  follows,"  etc.  The  land  of  which  the  right  of  way 
(lescribed  in  said  deed  was  a  part  was  conveyed,  in  ]908,  to  the 
National  Savings  &  Trust  Company,  one  of  the  appellees,  and  it 
is  alleged  in  the  bill,  and  admitted  in  the  answer  filed  in  the  case, 
that  Clarence  Moore,  the  other  appellee,  is  the  equitable  was 
about  eight  or  nine  feet.  It  is  further  and  side  track  200  feet 
"long  from  switch  point  to  switch  point,"  and  about  60  "feet  be- 
l»"een  clearance  points,"  was  located  and  constructed  on  the  land 
described  in  said  deed  from  Ray  and  wife,  and  was  completed 
in  1894,  At  the  time  the  appellees  became  the  purchasers  of 
the  Ray  farm,  there  had  been  no  change  in  the  location  of  the 
road  or  turnout  and  side  track,  and  they  remained  as  originally 
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constructed  from  1894  until  some  time  in  1909  or  1910,  when 
the  appellant,  as  the  assignee  of  the  property,  rights,  etc.,  of  the 
Chevy  Chase  &  Kensington  Railway  Company  of  Montgomery 
County,  and  with  the  view  of  extending  the  road  and  providing 
for  additional  business,  began  the  construction  of  another  turn- 
out and  side  track  on  the  farm  of  the  appellees,  outside  of  anJ 
"adjoining  the  25-foot  strip  of  land  conveyed  by  said  deed  from 
Alfred  Ray."  The  bill  was  filed  in  the  court  below  to  enjoin 
the  construction  of  another  turnout  and  side  track  on  the  ap- 
pellees' land,  and  the  appeal  in  this  case  is  from  the  decree  of 
that  court  granting  the  injunction. 

The  record  presents  but  one  important  question,  and  its  so- 
lution depends  upon  the  proper  construction  of  the  deed  from 
Alfred  Ray  and  wife,  and  particularly  of  that  part  of  the  deed 
which  describes  the  subject  of  the  grant  as  "a  strip  of  land 
twenty-five  feet  in  width,  and  such  additional  width  as  may  be 
required  in  the  construction  and  use  of  said  railway  at  cuttings 
and  embankments  and  also  for  side  tracks  and  turnouts,  as  the 
same  shall  be  finally  located,"  etc.  Whether  the  word  "same" 
refers  to  the  track  of  the  railway,  or  to  the  turnouts  and  side 
tracks,  or  to  the  track  and  turnouts  and  side  tracks,  can  make 
no  difference,  for  in  either  case  the  grant,  so  far  as  it  relates  to 
the  turnouts  and  side  tracks,  is  of  so  much  land,  in  addition  to 
the  25-foot  strip,  as  may  be  required  "for  side  tracks  and  turn- 
oats,  as  the  same  (the  track,  the  side  tracks  and  turnouts,  or  the 
track  and  side  tracks  and  turnouts)  shall  be  finally  located,"  and 
the  important  inquiry  is  as  to  the  meaning  of  the  words  "finally 
located." 

[1]  The  significance  of  the  term  "locate"  depends  somewhat 
upon  the  connection  in  which  it  is  used.  When  referring  to 
roads,  it  may  mean  the  determination  and  designation,  by  those 
authorized  to  do  so,  of  the  precise  place  where  the  road  is  to  be 
built,  or  it  may  mean  the  actual  construction  of  the  road. 
Bucksports  &  Banger  v.  Brewer,  67  Me.  300;  N.  &  N.  W.  R.  R. 
Co.  V.  Jones  &  Baker.  Adm'rs,  2  Cold.  (Tenn.)  574,  and  cases 
cited  on  pages  4217,  4218,  and  4221,  vol,  5.  Words  and  Phrase.^. 
The  final  location  of  a  road  is,  therefore,  the  final  determination 
of  the  place  where  the  road  is  to  be  built  or  the  actual  construc- 
tion of  the  road.  Independent,  however,  of  any  strict  or  techni- 
cal interpretation  of  the  words  employed,  it  would  seem  unrea- 
sonable to  suggest  that  a  road  that  was  completed  and  operated 
as  originally  designed  for  more  than  15  years  was  not  finally  lo- 
cated. 

The  grant  of  land  for  turnouts  and  side  tracks  is  limited  by 
the  deed  to  the  necessities  of  the  road  as  finally  located,  and,  as 
the  road  and  side  track  were  finally  located  in  1894,  there  is  no 
room  for  the  contention  of  the  appellant  that  it  is  authorized  to 
construct  additional  turnouts  and  side  tracks  on  the  land  of  the 
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appellees  to  meet  the  present  needs  of  the  road.  A  different 
construction  would  not  only  justify  the  building  of  the  side  track 
objected  to,  but  would  warrant  the  taking  of  such  additional 
land  of  the  appellees  for  side  tracks  and  turnouts  as  the  future 
extensions  of  the  road  and  the  development  of  its  business  may 
require,  and,  as  said  by  the  learned  court  below,  would  impose 
upon  the  appellees,  and  any  subsequent  owner  of  the  Ray  farm, 
"an  uncertain,  indefinable,  and  continuing  burden."  There 
could,  of  course,  be  no  objection  to  the  grant  of  such  rights  as 
is  contended  for  by  the  appellant  in  connection  with  the  covey- 
ance  of  a  right  of  way;  but,  in  view  of  the  restrictive  terms  of 
the  deed  in  this  case,  a  court  cannot,  by  construction,  extend  the 
grant  in  order  to  meet  the  present  necessities  of  the  appellant, 
however  pressing  the  demands  may  be. 

As  the  consideration  of  the  deed  was  the  location  of  the  road 
on  the  land  of  the  grantor,  it  may  be  assumed  that  he  expected' 
to  derive  some  benefit  from  such  location.  But  if,  as  suggested 
bv  the  appellant,  he  expected  to  divide  his  land  adjoining  the 
right  of  way  into  building  lots,  it  is  hardly  probable  that  he  in- 
tended to  convey  to  the  railway  company  the  right  to  take  any 
part  of  those  lots  for  such  additional  turnouts  and  side  tracks 
as  it  might  in  the  future  determine  to  construct.  Regardless, 
however,  of  what  may  have  been  the  intention  of  the  grantor 
and  grantee,  other  than  that  expressed  in  the  deed,  as  between 
the  appellees  and  the  appellant,  the  right  of  the  latter  must  be 
measured  by  the  terms  of  the  deed. 

The  deed,  properly  construed,  limited  the  grant  of  land  for 
side  tracks  and  turnouts  to  such  side  tracks  and  turnouts  as  were 
originally  constructed  when  the  road  was  built  in  1894,  and  the 
appellant  is  not  authorized  by  said  deed  to  take  the  land  of  the 
appellees. 

We  have  carefully  examined  the  cases  cited  by  the  appellant, 
but  do  not  find  in  them  anything  to  justify  its  contention  in  this 
case.  They  relate  mainly  to  railroad  charters,  and  legislative 
grants  of  power  and  authority  to  build  and  maintain  railroads. 
For  instance,  in  the  case  of  C,  B.  &  Q.  R.  R.  Co.  v.  Wilson,  17  ■ 
III.  123,  the  charter  of  a  railroad  company  authorized  it  "to  main- 
tain and  continue  a  railroad,  with  a  single  or  double  track,  and' 
with  such  appendages  as  may  be  deemed  necessary  for  the  con- 
venient use  of  the  same;"  and  the  court  held  that  the  compa.iy 
was  authorized  to  acquire  land  for  workshops,  etc.,  and  that  this 
power  was  not  exhausted  when  the  road  was  originally  built,  and 
'hat  it  had  the  right  to  acquire  such  land  as  it  needed  for  the 
accommodation  of  its  business,  "from  time  to  time."  In  the  case 
of  Toledo  &  'Wabash  R.  R.  Co.  v.  Daniels  et  al.,  16  Ohio  St.  390, 
ihe court  held  that:  "Under  the  general  corporation  act  of  1852, 
*  *  *  a  railroad  company  has  power  to  condemn  land'  for  new 
side  tracks,  leading  from  the  main  road   to   its   depot   building, 
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whenever  they  may  become  necessary  in  the  proper  management 
and  operation  of  the  road."  The  language  of  the  act  referred 
to  was:  "Said  corporation  shall  be  authorized  to  construct  and 
maintain  a  railroad  with  a  single  or  double  track,  with  such  sitle 
tracks,  officers  and  depots  as  thev  may  deem  necessary,"  etc.  In 
the  case  of  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Baltimore  &  O.  &  C. 
R.  Co.,  149  III.  284,  37  N.  E.  94,  the  court  said :  "The  grant  of 
power  to  locate  and  construct  a  railway  carries  with  it  the  right 
to  construct  turnouts,  siding,  and  such  conveniences  as  are  usual 
in  the  necessary  operation  of  the  road.  The  act  of  1872,  while 
conferring  the  power  to  condemn  land  for  the  purposes  of  such 
switches,  turnouts,  or  side  tracks,  and  while  requiring  the  per- 
sons incorporating  the  conjpany  to  name  the  places  from  which 
and  to  which  it  is  intended  to  construct  the  proposed  railway, 
lays  down  no  limitation  as  to  the  places  where  such  switches, 
side  tracks,  or  turnouts  are  to  be  constructed."  In  the  case  of 
Seaboard  Air  Line  R.  Co.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263. 
the  grant  was  of  a  right  of  way  over  the  land  of  the  grantor, 
with  power  to  enter  upon  same  "  'according  to  the  pleasure  of 
said  company,'  to  lay  out,  use,  and  occupy  such  portion  of  said 
land  contiguous  to  such  railroad  as  they  may  deem  necessar\'  for 
sites  for  their  depots,  toolhouses,  warehouses,  engine  sheds, 
workshops,  water  stations,  woodsheds,  or  other  buildings  or 
yards  for  the  necessarj-  accommodation  of  said  company  or  for 
the  protection  of  their  property;"  and  the  court  adopted  the 
view  expressed  by  Chief  Justice  Shaw,  in  Brainard  z:  Clapp.  10 
Cush.  (Mass.)  6,  57  Am.  Dec.  74,  as  follows:  "And  the  court 
are  also  of  the  opinion  that  the  right  and  power  of  the  company 
to  use  the  land  within  their  limits  may  not  only  be  exercised 
originally,  when  their  road  is  first  laid  out,  but  continues  to  exi*t 
afterwards;  and  if,  after  they  have  commenced  operations,  it  is 
found  necessary,  in  the  judgment  of  the  company,  to  make  fur- 
ther uses  of  the  land  assigned  to  them  for  purposes  incident  to 
the  safe  and  beneficial  occupation  of  the  road,  •  *  •  they  have  a 
right  to  do  so  to  the  same  extent  as  when  the  railroad  was  orig- 
inally laid  out  and  constnicted." 

In  the  case  at  bar  we  are  not  dealing  with  the  question  of  the 
right  of  the  appellant  to  acquire,  by  purchase  or  otherwise,  the 
necessary  land  for  turnouts  and  side  tracks,  or  construing  a 
deed  conveying  to  a  railroad  company,  in  general  terms,  land  for 
its  right  of  way,  side  tracks,  etc.,  or  determining  when  a  rail- 
road must  make  use  of  its  land.  If  the  deed  in  question  was  for 
a  right  of  way  and  such  additional  land  as  might  be  necessary 
for  side  tracks,  etc.,  without  any  qualifications,  there  would  be 
some  force  in  the  contention  of  the  appellant  that  it  acquired  the 
right  to  take  such  land  as  was,  is  now,  and  may  hereafter  be- 
come, necessary  for  turnouts  and  side  tracks  in  the  reasonable 
and  proper  management  of  its  road.     But  such  is  not  the  case. 
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for,  as  we  have  said,  the  deed  expressly  limited  the  grant  for 
side  tracks,  etc.,  to  such  side  tracks  as  were  necessary  when 
the\'  and  the  road  were  finally  located,  and  the  right  of  the  ap- 
pel&mt  is,  therefore,  confined  to  the  side  track  originally  con- 
stracted. 

[2]  There  are  a  number  of  exceptions  to  evidence  offered  to 
show  that  Mr.  Ray  intended  to  convey  the  right  claimed  by  the 
appellant,  and  the  condition  of  the  road  at  the  time  the  appellant 
acquired  control ;  but  as  the  evidence  referred  to  would  not,  if 
admissible,  justify  a  different  conclusion  than  the  one  we  have 
reached,  it  is  not  necessary  to  consider  the  exceptions. 

[3]  But  it  may  be  well  to  add  that  we  are  not  aware  of  any 
principle  upon  which  the  conduct  or  statements  of  Mr.  Ray  at 
the  time  of  the  execution  of  the  deed  or  subsequent  thereto 
would  be  admissible  to  affect  the  rights  of  the  appellees,  who 
are  strangers  to  the  deed,  and  who  purchased  the  property  upon 
the  faith  of  the  records,  and  that  we  do  not  see  how  evidence  of 
the  condition  of  the  road  when  Mr.  Phillips  became  interested  in 
it,  in  1902,  or  of  its  present  condition,  could  aid  in  the  construc- 
tion of  the  deed. 

For  the  reasons  stated,  the  decree  of  the  court  below  must  be 
affirmed. 

Decree  affirmed,  with  costs. 


Cadwell  v.  Connecticut  Ry.  &  Lighting  Co.  el  al. 
(Supreme  Court  of  Errors  of  Connecticut,  June  15,  1911.) 
[80  Atl.  Rep.  S85.] 
Enunent  Domain — Abutting  Landowners — Additional  Servitude.* — 

A  corporation,  operating  a  street  railroad  system  in  a  highway,  may 
render  itself  liable  to  an  abutting  landowner  if  it  is  operating  its  sys- 
tem in  and  through  the  highway  without  authority  from  the  state; 
or,  if  so  authorized,  its  system  is  so  constructed  and  operated  as 
to  impose  on  the  land  an  .additional  servitude. 

Street  Railroads — Liability  to  Abutting  Owners — Dama2e9.t — A 
slrecl  railroad  company,  though  authorized  to  operate  its  line  in 
tlic  street,  is  nevertheless  liable  to  an  abutting  property  owner  for 
damages  sustained  by  use  of  its  property  and  rights  in  a  way  not 
"asonably  incident  to  the  business  it  is  authorized  to  carry  oo,  and 
so  as   thereby     to     cause   unnecessary    and  unreasonable  annoyance, 

'Por  the  authorities  in  this  series  on  the  question  whether  a  street 
railway  constitutes  an  additional  servitude,  see  foot-note  of  Rasch 
P.  ^assau  Elect.  R.  Co.  (N.  Y.),  36  R.  R.  R.  296,  59  Am.  &  Eng.  R. 
■-»>■,  N.  S.,  296, 

tSee  extensive  note  25  R.  R.  R.  543,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 

42  R  R  R_37  -,  . 
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harm,  or  damage  to  the  enjoyment  oE  the  abutting  owner's  property 
and  rights,  under  the  rule  that  its  franchise  aflords  it  no  license  to 
do  unnecessary  or  unreasonable  injury   to  others. 

Street  Railroads — Operation — Abutting  Owner — Damages^ — Where 
a  street  railway  company  operated  its  line  in  the  street  adjacent  to 
plaintiff's  residence  with  reasonable  care,  the  fact  that  plaintiS  suf- 
fered inconvenience  from  noise  and  dust;  that  the  company  operated 
a  large  number  of  cars  early  in  the  morning  and  late  at  night,  some- 
times crowded  with  people,  some  of  which  were  express  cars  which 
only  stopped  at  stated  points  somewhat  distantly  removed  from  each 
other,  and  also  operated  at  different  times  work  cars  carrying  con- 
struction and  building  material  and  gangs  of  workmen;  and  that  of- 
ten defective  cars  were  run  over  the  track  which  were  unnecessarily 
noisy  by  reason  of  the  defects,  all  of  which  annoyed  and  disturbed 
plaintiff  and  others  residing  along  the  line — was  insufficient  to  con- 
stitute actionable  injury. 

Appeal  from  Superior  Court,  Hartford  County;  Lucien  F. 
Burpee,  Judge. 

Action  by  William  H.  Cadwell  against  the  Connecticut  Rail- 
way &  Lighting  Company  and  others  to  recover  damages  for  in- 
juries to  plaintiff  and  his  dwelling  house  adjoining  a  highway, 
alleged  to  have  been  caused  by  the  noise,  vibration,  and  dust 
arising  from  the  operation  by  defendants  of  a  street  railway  in 
such  highway.  From  a  judgment  for  defendants  on  demurrer 
to  plaintiff's  complaint,  he  appeals.    Affirmed. 

The  three  defendant  corporations  are  alleged  to  be,  respect- 
ively, the  owner,  lessee,  and  present  operator  of  a  street  railway 
system,  one  line  of  which  has  for  many  years  extended  along 
West  Main  street  in  New  Britian  in  front  of  premises  owned 
and  occupied  since  1902  as  a  residence  by  the  plaintiff.  It  i' 
alleged  that  the  second  of  these  corporations  at  one  time  prior 
to  June  1,  1907,  itself  operated  the  system,  it  being  succeeded  by 
the  third  named.  The  allegations  which  follow  are  the  follow- 
ing: 

"(6)  The  defendants,  day  by  day,-  have  operated,  and  she 
Connecticut  Company  operates  on  said  railroad  on  said  land, 
great  numbers  of  passenger  cars. 

"(7)  The  defendants,  day  by  day,  have  operated,  and  the 
Connecticut  Company  operates  on  said  railroad  on  said  land, 
cars  called  'express  cars.' 

"(S)  The  defendants,  day  by  day,  have  operated,  and  the 
Connecticut  Company  operates  on  said  railroad  on  said  land, 
cars  earlv  in  the  morning  and  late  at  night. 

"(9)  The  defendants,  on  divers  days,  have  operated,  and  the 
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Connecticut  Company  operates  on  said  railroad  on  said  land, 
work  cars,  at  times;  in  trains  carrying  construction  and  building 
material  and  gangs  of  woricmen. 

"(10)  The  defendants,  on  divers  days,  have  operated,  and  the 
Connecticut  Company  operates  on  said  railroad  on  said  land, 
cars  having  noise-causing  defects. 

"(11)  The  defendants,  on  divers  week  days,  have  operatd, 
and  the  Connecticut  Company  operates  on  said  railroad  on  said 
land,  in  the  summer  time,  a  great  number  of  cars  running  at 
short  distances  from  each  other  and  crowded  with  passengers 
inside,  and  at  times,  in  the  case  of  open  cars,  on  the  running 
boards. 

"(12)  The  defendants  have  operated,  and  the  Connecticut 
company  operates  on  said  railroad  on  said  land,  on  Sunday,  in 
the  summer  time,  a  great  number  of  cars  running  at  short  dis- 
tances from  each  other,  and  crowded  with  passengers  inside,  and 
at  rimes,  in  the  case  of  open  cars,  on  the  running  boards.  *  *  * 

"(14)  The  noise,  vibration,  and  dust  caused  by  the  operation 
of  said  railroad  on  said  land  as  above  described  is  and  has  been 
an  annoyance  to  the  plaintiff  and  his  family,  and  greatly  disturbs, 
and  interferes  with  the  comfort  and  quiet  enjoyment  of  his  home. 

"(IS)  By  reason  and  because  of  the  noise,  vibration,  and 
dust  caused  by  the  operation  of  said  railroad  on  said  land, 
as  above  described,  the  value  of  said  land  and  dwelling  house 
has  been  greatly  diminished,  and  the  plaintiff  greatly  damaged 
thereby.    *     *     *" 

Charles  H.  Mitchell  and  WUliam  C.  Hun^erford,  for  appel- 
lant. 
John  T.  Robinson  and  Francis  W.  Cole,  for  appellees. 

Prentice,  J.  (after  stating  the  facts  as  above).  [1]  A  cor- 
poration operating  a  street  railway  system  in  a  highway  may  ex- 
pose itself  to  legal  proceedings  at  the  hands  of  an  abutting  land- 
owner under  varying  conditions.  It  will  do  so,  if  it  is  operating 
its  system  in  and  through  the  highwav  without  authority  from 
the  state.  If  such  authority  has  been  obtained,  its  system  may 
!«  so  constructed  and  operated  as  to  impose  upon  the  land  which 
has  been  appropriated  for  the  highway  an  additional  servitude, 
within  the  meaning  and  definition  of  the  opinions  of  this  court. 
Canastota  Knife  Co.  v.  Newington  Tramway  Co.,  69  Conn.  146, 
36  Atl.  1107:  New  York,  N.  H.  &  H.  R.  Co.  v.  Fair  Haven  & 
W.  R.  Co.,  70  Conn.  619,  40  Atl.  607,  41  Atl.  169.  It  may  have 
such  authority  as  the  state  can  give  for  the  construction  of  its 
lines,  and  that  construction  and  operation  may  be  such  as  to  im- 
pose no  additional  servitude  upon  the  highway,  and  yet  the  man- 
ner of  that  construction  or  operation  may  be  such  as  to  render 
It  liable  to  the  person  who  is  thereby  damaged  in  his  personal 
property  rights. 
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There  is  no  claim  that  the  defendants  who  have  successively 
operated  the  line  in  question,  and  who  for  convenience  will  be 
hereinafter  referred  to  as  the  defendant,  have  invaded  the  high- 
way in  question  in  its  construction  and  operation  without  au- 
thority from  the  state.  Counsel  for  the  plaintiff  also  concede  in 
their  brief  that  no  construction  or  operation  of  the  road  which  is 
within  the  authority  of  the  charter  imposes  an  additional  servi- 
tude upon  the  highway.  It  is  apparent  that  the  complaint  would 
be  wholly  inadequate  in  its  allegations,  if  the  right  of  recover}- 
was  based  upon  the  imposition  of  a  new  servitude  in  that  way. 
They  also  state  that  they  have  not  alleged  that  the  mode  of 
construction  or  operation  actually  employed  was  such  as  neces- 
sarily to  work  a  new,  direct,  and  special  damage  to  the  plaintiff. 
It  is  manifest  from  the  allegations,  and  even  more  plainly  from 
the  brief  of  counsel,  that  the  burden  of  the  plaintiff's  grievance 
which  he  has  tried  to  present  is  that  the  defendant  has  been 
operating  its  lines  and  conducting  its  traffic  in  the  highway  in 
front  of  his  premises  to  his  annoyance  and  damage,  by  reason  of 
the  improper  and  unreasonable  manner  in  which  it  has  been  du- 
■ing  it,  and  that  he  seeks  redress  not  because  it  has  been  carrying 
on  a  business  and  traffic  which  was  unlawful  as  being  without 
authority,  but  unlawful  on  account  of  the  way  in  which  it  was 
conducted.  In  discussion  they  have  unnecessarily  entangled  the 
right  of  action  which  the  plaintiff  would  have  under  such  cir- 
cumstances with  the  question  whether  or  not  an  additional  servi- 
tude was  not  thereby  imposed,  not  upon  the  Highway,  but  upon 
the  adjoining  land.  The  claim  which  he  has  to  present  involves 
no  such  complications  as  are  thus  gathered  around  it. 

[2]  There  is  no  more  simple  or  certain  proposition  than  that 
the  defendant,  if  it  is  making  use  of  its  property  and  ri^ts  in  a 
way  that  is  not  reasonably  incident  to  the  business  it  is  author- 
ized to  carry  on,  and  so  as  thereby  to  cause  unnecessary  and  un- 
reasonable annoyance,  harm,  or  damage  to  the  enjoyment  of  hh 
property  and  rights,  is  liable  in  damages.  It  is  no  more  exempt 
than  other  people  from  the  operation  of  the  rule  of  law  ex- 
pressed in  the  maxim  "Sic  utere  tuo  ut  alienum  non  laedas."  hs 
franchise  affords  it  no  license  to  do  unnecessary  or  unreasona- 
ble injury  to  others.  It  is  bound  to  conduct  its  business  with  a 
reasonable  regard  under  the  circumstances  for  the  rights  of 
others.  This  does  not,  however,  signify  that  every  annoyance, 
inconvenience,  or  feature  which  might  be  regarded  as  objection- 
able, and  to  which  damage  might  be  traced,  attending  the  con- 
struction or  operation  of  a  street  railway  furnishes  the  founda- 
tion of  an  action. 

[3]  Certain  unpleasant,  inconvenient,  and  disturbing  fea- 
tures, from  the  point  of  view  of  an  adjoining  owner,  naturally 
attend  public  travel  upon  a  highway,  if  there  is  any  considerable 
amount  of  it.    This  is  distinctly  true  of  highway  use  by  street 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S         581 
Cadwell  v.  Connecticut  Ry.  &  Lighting  Co.  et  3I 

cars,  and  the  greater  the  puhlic  demand  and  service,  the  greater 
these  features  almost  certainly  are.  Dust  cannot  well  be  kept 
down,  and  vibration  and  noise  in  some  measure  is  inevitable. 
Such  things  as  these  and  other  annoyances  and  inconveniences 
which  result  from  a  user  of  a  highway  which  is  consistent  with 
a  legitimate  and  proper  use  of  it  as  a  public  thoroughfare  are 
among  the  penalties  which  a  modern  and  busy  life  imposes  upon 
those  who  come  closest  in  contact  with  it.  A  user  of  a  highway 
by  a  street  railway  forms  no  exception.  Certain  objectionable  re- 
sults are  among  its  natural  incidents.  In  so  far  as  this  is  the 
case,  and  the  consequences  complained  of  fiow  naturally  and 
normally  from  the  conduct  of  the  traffic  under  prdper  authority, 
in  a  reasonable  manner  and  with  due  regard  for  the  rights  of 
olhers,  one  who  conceives  that  he  has  been  injured  can  have  no 
redress.  State  ex  rel.  Howard  v.  Hartford  Street  Ry.  Co.,  76 
Conn.  174,  183,  56  Atl.  506;  Roebling  v.  Trenton  Pass.  Rv.  Co., 
58  N.  J.  Law,  666,  674,  34  Atl.  1090,  33  L.  R.  A.  129.  "If  the 
line  is  operated  with  reasonable  care,  and  so  as  to  produce  only 
tfiat  incidental  inconvenience  which  unavoidably  follows  the  oc- 
cupation of  the  street  by  the  operation  of  its  cars  with  the  noises 
and  disturbances  necessarily  attending  their  use,  no  one  can 
complain.  Whatever  consequent  annoyances  may  necessarily 
follow  from  the  nmning  of  the  road  with  reasonable  care  is  dam- 
num absque  injuria."  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptin 
Church.  108  U.  S.  317,  331,2  Sup.  Ct.  719,  728,  27  L.  Ed.  739. 

Rut  whenever  annoying,  disturbing,  or  other  damage-producing 
conditions  are  created  through  a  failure  to  regulate  the  conduct 
of  the  business  with  a  reasonable  regard  for  the  rights  of  others, 
or  through  means  which  are  not  reasonably  incident  to  it,  then 
a  right  of  action  arises.  Joyce  on  Nuisances,  §  73.  Anything 
wrongfully  done  or  permitted  which  injures  or  annoys  another 
in  the  enjoyment  of  his  legal  rights  constitutes  a  private  nui- 
sance. Coolev  on  Torts,  1174;  Xolan  v.  New  Britian.  69  Conn. 
668.  678,  38  Atl.  703 ;  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  329.  2  Sup.  Ct.  719,  27  L.  Ed.  739;  Nor- 
cross  V.  Thoms.  51  Me.  503.  81  Am.  Dec.  588,  The  plaintiff's 
road  fo  redress  is  a  direct  one,  and  leads  through  jio  circuitous 
bvpaths,  if  he  has  the  facts  to  estabHsh  a  construction  or  opera- 
tion of  the  defendant's  road  at  the  point  in  question  in  such  a 
manner  as  to  cause  him  annoyance  or  damage  without  reasona- 
ble justification  in  the  nature  and  conditions  of  the  business  it 
IS  carrying  on. 

The  plaintiff  does  not  complain  of  the  construction  of  the 
roadbed  or  street  structure.  His  grievance  is  entirely  confined 
to  the  manner  of  operation.  Do  his  allegations  make  out  a  case 
of  the  kind  indicated  ? 

He  alleges  that  the  defendant,  day  by  day.  operates  on  its 
line  in  front  of  his  premises  where  he  resides  a  great  number  of 
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cars;  that  it  runs  its  cars  early  in  tlie  morning  and  late  at  night; 
that  it  has  on  divers  week  days  and  on  Sundays  run  its  cars  in 
great  numbers  and  with  only  a  short  distance  between  them;  and 
that  on  such  days  it  has  run  them  crowded  with  passengers,  even 
to  the  running  boards  of  open  cars,  at  times.  Here  we  have  a 
statement  which  indicates  a  large  pubhc  demand  upon  the  com- 
pany, as  a  common  carrier,  and  an  attempt  to  meet  the  de- 
mand. The  recital  is  one  of  familiar  conduct  in  centers  of 
public  travel,  and  for  aught  that  appears  the  conduct  outlined 
was  reasonable  under  the  conditions,  in  so  far  at  least  as  the 
plaintiff  can  be  heard  to  complain.  The  overcrowded  passengers 
might  perhaps  have  a  just  gnevance,  but  it  is  difficult  to  discover 
how  the  plaintiff  can  have  one  resulting  from  an  attempt  to  fur- 
nish transportation  in  response  to  the  public  demand. 

He  avers  that  the  defendant  operates  "express  cars."  We  as- 
sume from  counsel's  concessions  that  no  claim  is  made  that  an 
additional  servitude  has  been  imposed  upon  the  highway;  that 
by  "express  cars"  are  meant  passenger  carrying  cars  which  do 
not  Stop  at  all,  but  at  stated,  points  somewhat  distantly  removed 
from  each  other.  H  so,  the  plaintiff  clearly  has  no  grievance 
arising  therefrom,  H  he  desired  to  go  further,  and  set  up  that 
transportation  of  goods  was  being  carried  on  in  excess  of  the 
company's  rights  in  the  highway,  and,  therefore,  to  his  injury, 
his  concessions  should  not  have  been  made,  and  his  allegations 
should  have  been  made  more  certain.  H  the  carriage  of  goods 
is  within  the  right  of  the  company  in  the  exercise  of  its  high- 
way easement,  there  is  nothing  shown  which  tends  to  indicate 
unreasonable  conduct  of  the  business. 

He  says  that  the  defendant,  at  times,  runs  work  cars  canying 
construction  and  building  material  and  gangs  of  workmen. 
Manifestly  it  was  intended  by  this  allegation  to  charge  no  more 
than  that  as  occasion  requires  it  runs  these  trains  for  the  pur- 
poses of  its  own  construction  and  repair  work.  The  necessar>' 
construction  and  repair  of  its  plant  and  such  maintenance  of  the 
highway  as  may  be  imposed  upon  it  is  certainly  embraced  in  its 
incidental  powers,  and  there  is  nothing  unreasonable  or  improper 
in  its  availing  itself  of  the  facilities  afforded  by  its  lines,  or.  so 
far  as  appears,  in  the  method  which  it  has  adopted  in  doing  so. 

The  remaining  charge  is  that  on  divers  days  the  defendant  has 
operated  and  is  operating  "cars  having  noise-causing  defects." 
It  is,  of  course,  true,  that  the  use  by  the  defendant  of  cars  which 
are  unnecessarily  noisy  by  reason  of  defects,  and  thereby  an- 
noying and  disturbing  to  persons  residing  along  its  line  may 
amount  to  an  actionable  nuisance.  It  will  do  so  if  this  use  is 
without  reasonable  justification.  There  may  be  such  justifica- 
tion upon  occasions.  Disabled  or  defective  cars  must  be  taken 
to  a  place  of  refuge,  and  upon  a  system  doing  the  large  businc« 
which  this  company,  under  the  allegations,  apparently  does,  such 
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occasions  may  not  be  infrequent.  It  is  to  be  noted  that  the  al- 
legation, unlike  those  made  in  respect  to  many  of  the  acts  com- 
plained of,  is  not  that  the  company  is  running  such  cars  day  by 
day,  or  habitually,  but  that  on  divers  days  it  has  and  is  doing  so. 
It  is  not  averred  that  it  has  done  so  without  reasonable  excuse. 
The  plaintiff  has  in  this  paragraph  come  nearer  to  setting  up 
actionable  conditions  than  in  any  other  portion  of  his  complaint, 
but  we  are  of  the  opinion  that  he  has  fallen  short  of  his  duty  in 
respect  to  certainty  of  allegation,  and  left  it  uncertain  whether 
he  attempted  to  state  a  condition  of  which  he  could  rightfully 
complain.  Had  he  such  a  condition  in  mind,  it  would  have  been 
easy  to  state  it  in  unmistakable  language.  We  come  to  this  con- 
clusion the  more  readily  since  counsel  upon  the  argument  dis- 
avowed any  desire  to  found  a  right  of  action  upon  this  allega- 
tion, if  the  complaint  was  otherwise  insufficient. 
There  is  no  error.    The  other  Judges  concurred. 


Barnes  et  al.  v.  Southfield  Beach  R.  Co.  et  al. 
(Court  of  Appeals  of  New  York,  May  30,  1911.) 
[S6  N.  E.  Rep.  esi.] 
Sailroadi — Right  of  Wajr— Condition  SubBeqnent.*— After  a  rail- 
road had  acquired  title  to  a  right  of  way  through  certain  mortgaged 
premises,  it  obtained  from  the  mortgagee  release  of  so  much  of  the 
mortgaged  land  as  was  included  in  its  right  of  way.  The  release  pro- 
vided that  the  property  was  released  for  railroad  purposes  only,  and 
that  if  a  railroad  was  not  constructed  and  in  operation  over  the  re- 
leased land  by  June  15,  1901,  or  the  premises  were  used  for  other 
than  railroad  purposes,  they  should  be  again  subject  to  the  lien  of  the 
mortgage.  Held,  that  such  provision  was  a  condition  subsequent, 
and  not  a  covenant  to  build  the  railroad,  so  that,  on  the  railroad's 
default,  the  release  terminated,  and  the  land  again  became  subject  to 
the  mortgage  .without  re-entry  or  any  action  on  the  part  of  the  mort- 
jagee. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Sarah  H.  Barnes  and  another  against  the  South- 
field  Beach  Railroad  Company  and  others.  From  a  judgment 
n36  App.  Div.  896,  120  N.  Y.  Supp.  616)  for  plaintiffs,  de- 
fendant Southfield  Beach  Railroad  Company  appeals.  Affirmed, 
__See,  also,  199  N.  Y.  520,  92  N.  E.  1077. 

•For  the  authorities  in  this  series  on  the  subject  of  the  forfeiture 
0"  a  railroad  right  of  way  for  failure  to  comply  with  the  terms  of 
tw  grant,  see  last  foot-note  of  Oregon  R.  &.  Nav.  Co.  v.  McDonald 
Wk),  39  R.  R,  R.  8,  68  Am.  &.  Eng.  R.  Cas.,  N.  S     " 
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Lewis  H.  Freedynan,  for  appellant. 
/oAfi  Brooks  Leavitt,  for  respondents. 

Gray,  J.  The  action  was  brought  to  foreclose  a  mortgage  and 
the  appellant  railroad  company  was  made  defendant,  as  claim- 
ing some  interest  in  the  mortg^ed  premises  adverse  to  the  plain- 
tiffs. These  premises  consisted  in  a  tract  of  land  on  the  soutii- 
easterly  shore  of  Staten  Island,  and,  after  the  execution  of  the 
mortgage  to  the  plaintiffs,  the  owner  and  mortgagor  conveyed  a 
strip  to  the  company  through  the  tract,  upon  which  to  build  its 
railroad.  A  proposed  termmal  of  this  road  would  be  near  to  a 
beach,  which  the  plaintiffs  owned  and  had  improved  for  use  as 
a  summer  resort.  Desiring  to  lift  the  lien  of  the  mortgage  from 
its  land,  the  company  applied  to  the  plaintiffs  for,  and  obtained, 
an  instrument  of  release,  to  the  granting  of  which  the  plaintiffs 
were  moved  by  the  expectation  of  profit  from  bringing  visitors 
to  their  beach.  The  instrument  was  executed  in  August,  1900. 
It  recited  the  facts  of  the  plaintiffs'  mortgage  and  of  the  com- 
pany's ownership,  and,  after  proceeding  to  grant,  release  and 
quitclaim,  by  description,  so  much  of  the  mortgaged  land  to  the 
company,  then,  continued  as  follows:  "This  property  is  released 
to  the  said  party  of  the  second  part  (the  railroad  company,) 
its  successors  and  assigns,  for  railroad  purposes  only,  and  in  case 
a  railroad  is  not  constructed  and  in  operation  on  the  same  by 
June  15,  1901,  and  in  case  said  premises  are  used  for  other  than 
railroad  purposes,  the  said  premises  hereby  released  are  to  be- 
come a  part  of  the  mortgaged  premises  and  be  subject  to  the 
lien  of  said  mortgage,  as  if  this  release  had  not  been  made." 
The  rest  of  this  unnecessarily  long  instrument  dealt  with  the 
subject-matter,  as  though  it  had  been  some  grant  of  an  estate, 
or  interest,  in  land,  including  a  habendum  clause.  The  prepara- 
tion of  such  an  instrument  displayed  great  ignorance  of  the  law 
and  of  what  was  neccessary  to  express  the  agreement  of  the 
parties.  That  agreement  was  simply  a  release  of  the  mortgage 
lien  conditioned  upon  the  railroad  being  in  operation  by  the  dale 
fixed.  The  plaintiffs,  as  mortagees,  had  no  title  to  the  lands, 
and,  of  course,  they  could  grant  no  estate  in  them.  The  company 
had  all  the  estate  that  could  be  conveyed  and  held  it,  subject 
only  to  the  lien  of  the  prior  mortgage.  The  mortgagees  were 
not  in  possession  and  all  they  could  do  was  either  to  release  abso- 
lutely their  Hen,  or  to  agree  to  do  so  upon  some  condition.  So 
that,  however  extraordinary  this  instrument,  the  question  is, 
Was  it  operative  for  any  purpose? 

What,  stripped  of  its  irrelevant  and  impertinent  clauses  a.ii! 
verbiage,  did  the  parties  intend  and  accomplish  by  it?  I  think 
that  the  plaintiffs,  who  alone  executed  the  instrument,  intended  to 
release  the  lien  of  their  mortgage  upon  the  condition,  subse- 
quently to  be  performed,  that  the  railroad  should  be  m  operatic 
by  June  15, 1901,  and  that,  thereafter  the  land  should  not  be  used 
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for  other  than  railroad  purposes.  The  company  owned  the  land ; 
bat  could  not  free  it  from  the  plaintiff's  lien,  unless  with  tlieir 
consent  and  upon  any  lawful  condition  they  nii^t  see  fit  to 
impose.  The  company  could  go  on  with  the  building  and  opera- 
tion of  its  railroad,  notwithstanding  the  mortgage  lien,  or  it 
could  earn,  or  acquire,  a  release  of  the  lien  by  performance  of 
the  condition  imposed.  It  is  argued  by  the  appellant  that  this 
clause  in  the  instrument,  if  doubtful,  should  be  construed  as 
a  covenant  and  not  as  a  condition.  However  inartificially  drawn, 
I  think  that  it  must  be  treated  as  a  condition,  upon  the  breach 
of  which  the  obligation  of  the  plaintiffs  ceased  and  the  company 
lost  its  right  to  a  release  of  the  lien.  There  was  no  promise  by  the 
company  to  do  anything,  and  hence  no  covenant  with  the  plain- 
tiffs; but  there  was  a  condition  which,  if  and  as  performed,  would 
entitle  it  to  hold  the  land  freed  from  the  lien.  It  is  true  that 
ihe  dause  is  not  declared  to  be  a  condition  and  does  not  contain 
words  usually  employed  in  connection  with  a  condition ;  but  that 
is  not  always  the  test  and  this  is  a  case  where  the  question  of 
whether  a  clause  is  a  covenant,  or  a  condition,  is  to  be  deter- 
mined by  the  apparent  intention  of  the  parties,  rather  than  by 
any  fixed  rules  of  construction,  or  upon  the  precise  form  of 
words.  Technical  rules  must  generally  yield  to  the  application 
to  the  contracts  of  parties  of  good  sense  and  reason.  Post  r. 
Weil,  115  N.  Y.  361,  370,  22  N.  E.  145,  5  L.  R.  A.  422,  12  Am. 
St.  Rep.  809.  The  situation  of  the  parties  and  the  purpose  of 
this  release  plainly  show  a  condition  subsequent  to  have  been  in- 
tended. The  clause  goes  to  the  whole  of  the  consideration ;  which 
was,  as  found  by  the  trial  court,  that  there  should  be  a  ra-lroad 
in  operation  at  a  time  when  the  ensuing  summer  season  began 
and  such  a  continuing  use  thereafter  of  ihe  land. 

The  company  being  in  default  as  to  the  completion  of  its  rail- 
road on  June  15th,  the  default  operated  to  terminate  the  con- 
ditional agreement  to  release,  and  to  defeat  any  claim  of  the  com- 
pany thereunder.  There  could  be,'  of  course,  no  re-entry  by  the 
plaintiffs;  for  no  estate  had  been  created,  and  the  plaintiffs 
had  no  right  to  the  possession  of  the  land.  Nor  was  any  action 
necessary  to  be  instituted  by  them  to  enforce  any  forfeiture. 
The  land  was  not  released  from  the  lien,  and  the  instrument 
simply  had  failed  to  be  operative  in  the  company's  favor.  The 
^luitable  action,  which  the  plaintiffs  did  institute,  shortlv  after 
June  !5th,  to  set  aside  the  release,  was  absolutely  futile;  for 
the  court  could  give  them  nothing  they  did  not  already  possess. 
It  ODuld  add  nothing  to  their  rights  under  the  mortgage  in  its 
fullest  scope.  It  may  have  served  the  purpose,  somewhat  cum- 
w)usly,  of  notifying  the  company  of  the  attitude  of  the  plaintiffs, 
*s  intending  no  waiver  of  their  rights  and  no  indulgerce,  and 
uiat  is  all.  When,  in  1908,  upon  the  maturity  and  nonpayment 
of  the  debt  secured  by  the  mortgage,  these  plaintiffs  commenced 
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this  action  of  foreclosure,  the  appellant's  interest  in  the  mort- 


gaged premises  was  subject  to  the  mortgage  lien,  and  therefore 
the  judgment  appealed  from  should  be  affimicd. 

CuLLEN,  C.  J.,  and  Vann,  Willard  Bartlett,  Hiscocc, 
Chase,  and  Collin,  JJ,,  concur. 

Judgment  affirmed,  with  costs. 


Stone  et  al.  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  et  al. 

(Court  of  Appeals  of  New  York,  June  13,  1911.) 

[95  N.  E.  Rep.  816.] 

RallroKda — Controlling  Roada — Liability. — One  railroad  corpora- 
tion is  not  liable  for  the  ordinary  daily  operations  of  another,  such 
as  ca.rriage  of  live  stock,  though  the  Arst  owns  the  majority  of  the 
capital  stock  of  the  latter  and  thereby  controls  its  corporate  organi- 
zation, though  it  has  assembled  the  latter  road  with  others  into  a 
transportation  system — advertised  and  known  by  its  name,  where  the 
subordinate  road  maintains  its  corporate  identity,  making  its  own 
contracts,  keeping  its  own  accounts,  etc, 

Corporationa  —  HBJ<Kit3r  Stockholders  —  Liability.  —  A  majority 
stockholder  is  not  responsible  for  corporate  transacitons. 

Vann. 'J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department. 

Action  by  Henry  M.  Stone  and  another  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  and  another. 
Judgment  of  the  Fourth  Appellate  Division  (136  App.  Div. 
907,  120  N.  Y.  Supp.  1147)  affirming  a  judgment  for  plaintiffs, 
and  the  named  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Thomas  D.  Powell,  for  appellant. 
Irving  W.  Cole,  for  respondents, 

HiscocK,  J.  Plaintiffs  undertook  to  ship  a  car  load  of  horses 
from  Van  Wert,  Ohio,  to  Buffalo.  Some  of  the  horses  being 
injured  in  traruit,  they  recovered  a  verdict  for  damages  against 
the  appellant.  It  will  be  assumed  without  consideration  that  there 
was  sufficient  evidence  on  which  to  rest  a  verdict  against  *nie 
carrier.  The  only  question  which  I  shall  consider  is  whether 
there  was  any  proof  establishing  liability  on  the  part  of  the 
appellant. 

The  point  of  shipment  was  situated  on  the  Cincinnati  Northern 
Railroad,  and  at  the  end  of  its  line  the  horses  were  to  be  delivered 
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to  the  New  York,  Chicago  &  St.  Louis  Railroad,  which  would 
carry  them  to  the  point  of  destination.  The  horses  were  received 
by,  and  the  contract  of  shipment  expressly  and  exclusively  made 
with,  the  former  company.  No  part  of  appellant's  railroad  proper 
was  within  the  shipping  route,  and  it  did  not  directly  or  in  name 
have  anything  to  do  with  the  shipment  or  become  a  party  to 
the  contract  Sierefor.  It  is,  however,  claimed  that  indirectly  it 
so  controlled  and  operated  the  Cincinnati  Northern  Road  as 
to  be  responsible  for  its  transgressions,  if  there  were  any. 

This  claim,  thus  far  approved  of  by  the  courts,  rests  on  three 
lines  of  evidence,  the  important  portions  of  which  will  be  sum- 
marized. 

Concededly  the  appellant  owned  a  majority  of  the  capital  stock 
of  the  shipping  road.  By  this  stock  of  course  it  controlled  the 
selection  of  directors,  a  minority  of  whom  were  directors  of  its 
own  road.  This  board  of  directors  selected  the  executive  officers, 
several  of  whom  respectively  held  corresponding  or  other  places 
in  the  organization  of  the  appellant.  Such  execiitivi:  officers 
at  some  points  occupied  offices  situate  in  the  same  building, 
and  in  one  case  in  the  same  suite  of  rooms,  with  those  maintained 
bv  the  appellant.  In  various  reports  made,  both  by  the  appellant 
and  the  Cincinnati  Northern,  to  public  officials  of  the  state  of 
Ohio,  it  was  stated  in  substance  that  the  appellant  "ciintrollcd" 
the  latter  road,  but  in  each  case  such  reports  by  other  informa- 
tion made  it  plain  that  the  control  there  spoken  of  had  reference 
to  the  ownership  of  a  controlling  amount  of  stock. 

In  the  second  place,  a  "folder"  and  pages  from  a  railroad 
guide  were  introduced  which,  amongst  other  things,  advertised 
"N'ew  York  Central  Lines,"  and  in  connection  therewith  a  "Big 
Four  Route"  (appellant  being  known  as  the  Big  Four  Railroad), 
and  stated  the  aggregate  "mileage  of  the  Big  Four  Route  as 
operated  under  the  following  divisions,"  one  of  which  was  the 
Cincinnati  Northern  Railroad.  In  addition,  one  of  appellant's 
officials  who  was  called  as  a  witness  stated  that  for  advertising 
purposes  the  Cincinnati  Northern  Railroad  was  known  as  part 
of  the  "Big  Four"  route  or  system. 

Lastly,  a  livery  stable  keeper  called  by  the  plaintiffs  and  who 
had  never  been  connected  with  the  operation  of  either  road  swore 
in  terms  that  the  Cincinnati  Northern  was  operated  by  the 
appellant.  However,  this  testimony  bv  which  he  essayed'  with 
considerable  confidence  to  settle  the  legal  relationship  of  two 
important  railroad  corporations,  when  stripped  of  what  were 
mere  conclusions,  shrank  to  a  statement  that  he  had  at  times  seen 
rolling  stock  of  the  appellant,  like  that  of  many  other  roads, 
pass  over  the  Cincinnati  Northern.  We  are  so  thoroughly 
agreed  on  the  inconclusive  character  of  this  testimony  that  it 
mav  be  eliminated  from  further  discussion. 
[1]   Doing  this,  the  question  substantially  becomes   whether 
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evidence  makes  one  railroad  corporation  responsible  for  the  ordi- 
nary daily  operations  of  another,  when  it  discloses  that  the  first 
owns  a  majority  of  the  capital  stock  of  the  latter  and  thereby 
controls  its  corporate  organization,  which  however,  remains 
legally  distinct  and  separate,  and  by  reason  of  such  stock  control 
or  other  influence  has  assembled  the  latter  road  with  others  into 
a  transportation  "route"  or  system  which  is  advertised  and  known 
by  its  name.  I  do  not  think  that  it  does,  and  certainly,  in  my 
opinion,  it  does  not  warrant  such  a  conclusion  when,  in  addi- 
tion to  the  facts  thus  summarized,  it  further  appears,  as  in  this 
case,  that  the  subordinate  railroad  in  all  respects  maintains  its 
corporate  identity,  makes  its  own  contracts,  keeps  its  own  ac- 
counts, collects  its  own  revenues,  and  pays  its  own  operating 
expenses,  and  that  the  only  financial  interest  of  the  controlling 
road  is  by  way  of  dividends  on  its  stock. 

[2]  It  is  well  established  that  the  ownership  of  a  majority 
of  the  stock  of  a  corporation,  while  it  gives  a  certain  control  of 
the  corporation,  does  not  give  that  control  of  corporate  trans- 
actions which  makes  the  holder  of  the  stock  responsible  for  the 
latter.  This  question  was  recently  settled  in  Senior  v.  N.  Y. 
Citv  Ry.  Co..  Ill  App.  Div.  39,  97  N.  Y.  Supp.  645;  affirmed, 
without  opinion,  187  N.  Y.  559,  80  N.  E.  1120.  In  that  case  it 
appeared  that  the  defendant  owned  more  than  90  per  cent,  of  the 
capital  stock  of  the  Forty-Second  Street  Railroad  Company, 
and  operated  a  railroad  intersecting  the  same.  It  wns 
sought  to  hold  it  responsible  for  a  penalty  under  a  statute  (Laws 
1890,  c.  565,  §  101,  amended  by  Laws  1897,  c.  688,  §  1).  which 
provided  that  no  corporation  "constructing  and  operating  a 
railroad"  should  charge  any  passenger  more  than  five  cents  for 
one  continuous  ride,  etc.  The  defendant,  subject  to  the  general 
provisions  of  law,  absolutely  controlled  the  organization  and  thus 
indirectly  the  operations  of  the  Forty-Second  street  line,  but 
it  was  pointed  out  in  the  opinion  of  the  Appellate  Division  that 
mere  control  of  a  corporation  operating  a  railroad  did  not  mean 
in  a  legal  sense  control  of  the  operation  of  the  road,  and  that 
a  person  could  not  be  said  to  be  in  control  of  the  management 
of  the  property  of  a  corporation  simply  because  he  owned  a 
majority  of  the  latter's  stock. 

In  Pullman  Car  Co.  v.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587, 
596,  6  Sup.  Ct.  194,  198  (29  L.  Ed.  499),  the  plaintiff,  under  a 
contract  whereby  the  defendant  agreed  to  use  the  former's  cars 
on  "its  own  line  of  road  and  all  roads  which  it  now  controls  or 
may  hereafter  control,"  etc.,  sought  to  compel  the  use  of  its  cars 
on  the  St.  Louis  &  Iron  Mountain  Railway  on  the  ground  thai 
the  defendant  controlled  the  latter  company.  The  court  dismissed 
the  bill,  saying:  "Confessedly  the  St.  Louis,  Iron  Mountain 
&  Southern  Company  keeps  up  its  own  corporate  organization. 
It  operates  its  own  road.      It  has  its  own  officers,  and  makes  it' 
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own  bargains.  The  Missouri  Pacific  owns  all,  or  nearly  all, 
its  stock,  and  in  that  way  can  determine  who  shall  constitute 
its  board  of  directors,  but  there  the  power  of  that  company  over 
the  management  stops.  The  board  when  elected  has  controlling 
authority,  and  for  its  doings  it  is  not  necessarily  answerable  to 
the  Missouri  Pacific  Company.  The  two  roads  are  substan- 
tially owned  by  the  same  persons  and  operated  in  the  same  in- 
terest, but  that  of  the  St.  Louis,  Iron  Mountain  &  Southern 
Company  is  in  no  legal  sense  controlled  by  the  Missouri  Pacific. 
*  *  *  The  Missouri  Pacific  Company  has  bought  the 
stock  of  the  St.  l,ouis.  Iron  Mountain  &  Southern  Com- 
pany, and  has  effected  a  satisfactory  election  of  directors, 
but  this  is  all.  It  has  all  the  advantages  of  a  control  of  the  road, 
but  that  is  not  in  law  the  control  itself.  Practically  it  may  con- 
trol the  company,  but  the  company  alone  controls  its  road.  In  a 
fcnse,  the  stockholders  of  a  corporation  own  its  property,  but  they 
are  not  the  managers  of  its  business  or  in  the  immediate  control 
of  its  affairs.  Ordinarily  they  elect  the  governing  body  of  the 
corporation,  and  that  body  controls  its  property.  Such  is  the  case 
here.  *  *  *  It  (the  defendant)  is  not  the  corporation,  in  the  sense 
of  that  term  as  applied  to  the  management  of  the  corporate 
business  or  the  control  of  the  corporate  property." 

Evidence  that  a  railroad  corporation,  by  reason  of  stock  owner- 
ship in  one  or  more  other  similar  corporations,  has  been  influ- 
ential in  bringing  them  into  a  connected  sy.stem  or  route  ad- 
vertised or  known  under  its  name  seems  similarly  deficient  in 
establishing  actual  operation  by  the  former  of  all  the  others, 
where  each  of  the  latter  maintains  its  corporate  identity  and  its 
individual  operating  organization.  The  organization  of  such 
a  route  or  system  does  not  fairly  imply  such  operation  by  the  one 
of  all  the  others.  In  the  absence  of  further  proof,  it  rather  implies 
that  serveral  lines  of  road  have  been  brought  into  an  harmonious 
operation  to  secure  convenience  to  passengers  and  shippers,  and 
for  the  purpose,  so  far  as  possible,  of  keeping  the  traffic  which 
originates  on  one  road  of  the  system  on  the  other  connecting 
roads  thereof, 

I  suppose  that  plaintiff's  evidence  in  respect  to  the  "Big  Four 
Route,"  as  indicatmg  operation  by  appellant  of  the  road  by  which 
Ihey  shipped  their  horses,  possesses  no  special  potency  because 
it  relates  to  railroads.  And  yet,  if  the  attempt  were  made  to  apply 
their  theory  on  equivalent  evidence  to  other  transactions,  it  seems 
to  me  that  it  would  not  be  seriously  considered.  It  has  of  re- 
cent times  become  somewhat  common  to  organize  what  is  known 
w  a  chain  of  banks.  We  may  easily  assume  that  an  individual 
or  corporation  residing  or  located  in  New  York  City  might  ob- 
tain control  of  a  majority  of  the  capital  stock  in  each  of  several 
banks  located  throughout  the  state,  and  thereby  control  the  cor- 
porate organization  of  each  one.    It  may  be  further  assumed  that 
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vanity  would  lead  the  controlling  power  to  give  its  name  to  this 
line  of  institutions,  and  that  its  wishes  would  be  a  powerful  influ- 
ence operating  on  the  corporate  organization  of  each  in  the  con- 
duct of  its  daily  business.  Nevertheless,  I  believe  that,  if  a  person 
making  a  desposit  in  a  bank  of  distinct  corporate  identity  located 
in  Rochester  or  Buffalo,  and  accepting  its  passbook  of  certifi- 
cate of  deposit  as  exclusive  proof  of  his  contract,  should  bring 
an  action  against  the  promoting  and  stock-controlling  individ- 
ual or  corporation  in  New  York  City  for  his  deposit,  he  would 
meet  with  prompt  and  unquestionable  defeat. 

The  facts  making  up  this  branch  of  plaintiff's  evidence  are  in 
important  particulars  similar  to  those  dealt  with  in  Penn- 
sylvania R.  R.  Co.  V.  Jones,  155  U.  S.  333,  !5  Sup.  Ct.  136,  39 
L.  Ed.  176,  and  Peterson  v.  Chicago,  Rock  Island  &  Pacific  R, 
Co.,  205  U.  S.  364,  27  Sup.  Ct.  513,  51  L.  Ed.  841,  and  some  of 
the  views  expressed  in  each  of  those  cases  strongly  support  the 
ones  here  adopted. 

In  the  former  case  it  was  sought  to  hold  the  plaintiff  in  error 
responsible  for  an  accident  caused  in  part  by  a  train  of  the  Alex- 
andria &  Fredricksburg  R.  R.  Company.  In  addition  to  a  stock 
ownership  by  the  Pennsylvania  Railroad  Company  therein,  adver- 
tisements were  proved  of  a  "Pennsylvania  Route,"  which  in- 
cluded the  Alexandria  Road,  and  it  was  shown  that  certain 
traffic  officers  of  the  Pennsylvania  Railroad  Company  occupied 
similar  positions  in  the  organization  of  the  other  road.  The 
court  commenting  on  these  and  other  facts  said:  "Taking  the 
plaintiffs'  evidence  as  a  whole,  and  supplementing  it  with  such 
facts,  favorable  to  them,  as  appear  in  the  defendant's  evidence, 
we  are  unable  to  see  that  a  case  was  made  out  as  against  the 
Pennsylvania  Railroad  Company.  That  the  Pennsylvania  Rail- 
road Company  owned  stock  and  bonds  of  some  of  the  other 
companies  defendant  did  not  tend  to  show  a  partnership  or  agree- 
ment to  run  the  roads  of  the  latter  on  common  account.  *  •  *  That 
the  Pennsylvania  Railroad  Company  advertised  that  it  ran  trains, 
or  connected  with  trains  of  other  companies,  so  as  to  form 
through  lines,  without  breaking  bulk  or  transferring  passengers, 
did  not  tend  to  show  any  contract  or  agreement  between  tlw 
companies  to  share  profits  and  losses.  Nor  was  there  evidence, 
in  the  present  case,  that  there  was  any  actual  participation  by 
the  Pennsylvania  Railroad  Company  in  the  earning  of  the  other 
companies  which  used  the  road  between  the  cities  of  Alexandria 
and  Washington."  Page  344  of  155  U.  S.,  page  140  of  15 
Sup.  Ct. 

Peterson  v.  Chicago,  Rock  Island  &  Pacific  R.  Company  in- 
volved a  question  of  jurisdiction.  An  attempt  was  made  to  serve 
process  on  the  defendant  road  in  the  state  of  Texas  by  delivery 
to  an  officer  of  another  corporation  controlled  bv  it  through  stock 
ownership,  on  the  ground  that  through   the  latter  corporation 
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it  was  doing  business  in  said  state.  Amongst  other  things,  it 
appeared  that  the  defendant  owned  practically  all  of  the  capital 
stock  of  the  local  road,  and  that  the  latter  belonged  to  and  was 
advertised  by  the  former  as  part  of  the  "Rock  Island  System." 
Xevertheless,  the  court  overruled  the  plaintiff's  contention,  say- 
ing, "It  is  a  fact  that  both  companies  had  common  agents  and  em- 
ployees to  a  certain  extent,  but  the  record  shows  that  such  em- 
ployees were  paid  in  proportion  to  the  business  done  for  each 
company.  And  that  while  in  the  service  of  the  companies,  re- 
spectively, they  were  under  the  exclusive  management  and  control 
of  the  company  in  whose  service  they  were  engaged,  with  no 
power  to  discharge  or  employ  the  one  company  for  the  other; 
and  that,  although  the  service  was  in  a  sense  common,  it  was  kept 
distinct  and  separate  in  the  control  and  payment  of  the  employees 
while  in  the  separate  service  of  the  respective  companies.  Jt  is 
true  that  the  Pacific  Company  practically  owns  the  controlling 
stock  in  the  Gulf  Company,  and  that  both  companies  constitute 
elements  of  the  Rock  Island  system.  But  the  holding  of  the 
majority  interest  in  the  stock  does  not  mean  the  control  of  the 
active  officers  and  agents  of  the  local  company  doing  business 
in  Texas.  That  fact  gave  the  Pacific  Company  the  power  to 
control  the  road  by  the  election  of  the  directors  of  the  Gulf 
Company,  who  could  in  turn  elect  officers  or  remove  them  from 
the  places  already  held ;  but  this  power  does  not  make  it  the 
company  transacting  the  local  business,"  Page  390  of  205  U.  S., 
page  522  of  27  Sup.  Ct. 

Three  cases  are  cited  bv  respondent  as  especially  sustaining 
his  recovery:  L.  V.  R.  R.  Co.  v.  Dupont,  128  Fed.  840,  64  C.  C. 
.\.  478;  L.'V.  R,  R.  Co.  v.  Delachesa,  145  Fed.  617,  76  C.  C.  A. 
307;  Penn.  R.  R.  Co.  v.  Rossett,  116  111.  App.  342.  In  each  of 
these  cases  a  recovery  was  allowed  against  the  defendant  for  an 
accident  occurring  on  or  in  connection  with  a  railroad  imme- 
diately owned  by  another  corporation.  It  is  not  practicable  here 
to  analyze  all  of  the  facts  appearing  in  each  of  those  cases  for 
the  purpose  of  .showing,  as  I  think  clearly  to  be  the  fact,  at  least 
in  the  first  two,  that  they  were  stronger  for  the  plaintiff  than  in 
this  action.  In  the  first  one,  amongst  other  things,  it  appeared 
that  the  injured  person  was  a  passenger  traveling  on  a  ticket 
issued  solely  by  the  defendant  carrying  him  over  the  road  where 
he  was  injured,  and  which  was  indirectly  owned  by  it  as  stock- 
holder. The  court  held  that  thereby  the  defendant  assumed 
all  the  ordinary  obligations  of  a  passenger  carrier  during  the 
transit."  The  second  case  involved  the  same  roads  as  the  first 
one,  and  was  largely  decided  upon  its  authority  as  controlling. 
The  person  here  injured  was  a  workman  of  another  companv. 
The  cars  and  enpne  in  connection  with  which  he  was  working 
belonged  to  the  defendant,  and  it  was  held  that  there  was  suf- 
ficient evidence  to  permit  the  jury  to  find  that  the  men  whose 
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negligence   caused   the   injury   were   temporarily   employees  of 
the  defendant. 

In  the  third  case  the  question  was  whether  defendant  was 
managing  and  operating  a  road,  the  legal  title  to  which  rested 
in  another  corporation,  whose  stock  was  directly  or  indirectly 
owned  by  the  defendant.  I  Judge  from  the  somewhat  incomplete 
■  report  that  there  was  evidence  which,  from  our  standpoint,  per- 
mitted a  decision  of  the  question  in  favor  of  plaintiff.  If  there 
was  not,  I  should  be  unwilling  to  follow  the  decision. 

Some  suggestion  is  made  that  the  appellant  should  be  held 
responsible  m  this  case  by  reason  of  its  folder  and  time-table 
already  referred  to,  whereby  respondents  were  led  to  rely  on 
its  controf  of  and  responsibility  for  the  operations  of  the  Cincin- 
nati Northern  Railroad.  The  evidence  as  a  whole,  and  espe- 
cially the  contract  made  with  the  latter  road,  thoroughly  rebuts 
any  idea  that  the  respondents  were  misled  or  were  relying  on 
anv  responsibility  of  the  appellant  in  their  shipment. 

In  my  opinion,  the  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  event. 

CuLLEN,  C.  J.,  and  Gray,  Willard  Bartlett,  Chase,  and 
Collin,  JJ.,  concur.     Vann,  J„  dissents. 

Judgment  reversed,  etc. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Conley. 
(Circuit  Court  of  Appeals,  Eighth  Circuit,  April  11,  1911.) 

[1B7    Fed.    Rep.    949.] 

Courts— Master  and  Servant— Bn^tloycr's  Liability  Act— Jurisdic- 
lion  to  Enforce — State  Courts.- The  federal  employer's  liability  act 
(Act  April  33,  1908,  c.  148^  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1909. 
p.  1171])  is  remedial  in  character,  and  should  be  so  construed  as  to 
prevent  the  mischief  and  advance  the  remedy,  and  an  action  based 
thereon   may  be  maintained  either   in   the   state  or   federal   courts. 

Commerce — Coiutitutiomd  Law — Employer's  Lisbility  Act—Doe 
Process  of  Law.* — Employer's  Liability  Act  April  23,  IMS,  c.  H9, 
35  Stat.  65  (U.  S.  Comp.  St.  Sopp.  1909.  p.  1171).  which  applies  only 
to    the   relations   between    railroad    companies   engaged    in   interfile 

'For  the  authorities  in  this  series  on  the  subject  of  the  constita- 
tionality  of  employers'  liability  acts,  see  foot-note  of  New  York,  etc., 
R.  Co.  V.  Williams  (N.  Y,).  37  R.  R.  R.  689.  60  Am.  &  Eng.  R.  Cas,, 
N.  S..  689;  foot-note  of  Louisville,  etc.,  R.  Co.  v.  Melton  (U.  S.), 
37  R,  R.  R.  340,  60  Am,  &  Eng.  R.  Cas.,  N,  S.,  340;  Day  v.  Atlantic 
etc..  R.  Co.  (C.  C.  A.).  37  R.  R.  R.  623,  60  Am.  &  En_g.  R.  Cas.,  N. 
S.,  623;  foot-note  of  Florida,  etc.,  R,  Co.  v.  Lassitcr  (Fla.),  36  K,  R- 
R.  S77,  59  Am.  &  Eng.  R.  Cas..  N.  S.,  577. 
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■  and  their  employees  in  such  commerce,  is  not  unconsti- 
tuiional,  as  not  within  the  power  of  Congress  under  the  commerce 
clause  of  the  Constitution,  nor  as  depriving  railroad  companies  of 
their  property  or  liberty  to  contract  without  due  process  of  law,  in 
violation   of  the  tifth  amendment. 

Master  and  SeTvant—MaBter'B  Liability  for  Injury  to  Semnt — 
StractnrM  Hear  lUilroad  Track-t — Where  it  is  possible  to  do  so,  a 
railroad  company  is  required  to  place  structures  at  such  distance 
from  the  (rack  that  they  will  not  endanger  its  servants  in  operating 
trains;  and  it  is  liable  for  an  injury  to  an  employee  while  in  dis- 
charge of  his  duty,  which  occurs  without  fault  on  his  part  from  a 
rtructure  which   is  placed  unnecessarily   close   to  the   track. 

Master  and  Servant — ^Master's  Liability  for  Injury  to  Servant — 
Qneatimis  for  Jury.t — Plaintiff's  intestate,  who  was  engineer  on  a 
height  train  on  defendant's  railroad,  was  killed  while  passing  through 
a  long  tunnel  by  striking  his  head  against  a  batter  post  standing 
beside  the  track  supporting  the  arch  of  the  tunnel.  The  width  of 
the  engine  cab  was  10  feet,  and  the  clearance  between  the  posts  13 
feei  The  posts  originally  had  been  15  feet  apart,  but  in  reinforcing 
the  roof,  posts  had  been  placed  a  foot  nearer  the  track  on  each  side. 
There  was  evidence  showing  that  they  could  have  been  placed  6 
inches  further  away  without  additional  cost  and  a  foot  further  away 
at  a  small  cost.  It  was  shown  that  the  track  in  the  tunnel  was 
tough,  and  that  by  reason  of  the  swaying  of  the  engine  and  the 
darkness  it  was  impossible  for  an  engineer,  in  passing  through,  to 
iseertain  the  distance  of  the  posts  from  the  track  with  any  degree 
of  accuracy.  It  was  also  shown  that  the  injector  on  the  engine  had 
become  broken,  and  that  deceased  was  working  at  it,  and  that  to 
9CC  if  it  was  working  properly  it  was  necessary  to  put  hi^  head  out 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  employers,  with  respect  to  ob- 
jects over  or  too  near  tracks,  see  last  foot-note  of  New  York,  etc., 
R.  Co.  V.  Dailey  (C.  C.  A.),  37  R.  R.  R.  681,  60  Am.  &  Eng.  R.  Gas., 
K.  S.,  6B1;  first  head-note  of  West  v.  Chicago,  etc..  Ry.  Co.  (C.  C. 
A.),  37  R.  R,  R.  863,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  663;  Heilig  v. 
Southern  R.  Co.  (N.  Car.),  36  R.  R.  R.  501,  59  Am.  &  Eng.  R.  Cas., 
N.  S.,  SOI. 

tFor  the  authorities  in  this  series  on  the  question  whether  rail- 
foad  employees  assume  the  risks  created  by  objects  over  or  near 
railroad  tracks,  see  second  foot-note  of  West  f.  Chicago,  etc.,  Ry. 
Co.  (C.  C.  A.).  37  R,  R.  R.  663,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  663; 
Cloud  V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  37  R.  R.  R.  609,  60  Am.  & 
Eng-  R.  Cas.,  N.  S.,  609. 

For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  railroad  employees  struck  by  objects  or  structures  over 
or  near  railroad  tracks,  see  last  foot-note  of  West  v.  Chicago,  etc., 
^f-  Co,  (C.  C.  A.),  37  R.  R.  R.  663.  60  Am.  &  Eng.  R.  Cas.,  N,  S., 
*83;  last  paragraph  of  foot-note  of  Redmond  v.  Quincy,  etc.,  R.  Co. 
iMo,).  37  R.  R.  R.  283.  60  Am.  &  Eng.  R.  Cas.,  N.  S..  383;  second 
ioot-noie  of  Heilig  v.  Southern  Ry.  Co.  (N.  Car.),  36  R.  R.  R.  501, 
«  Am  &  Eng.  R.  Cas.,  N.  S.,  501. 
42  R  E  R— 38 
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of  the  window.    Held,  that  it  could  not  be  said  as  matter  of  law  that 
he  knew  of  the  danger  and  assumed  the  risk,  or  was  chargeable  with 
contributory  negligence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

Action  at  law  by  Mamie  Conley,  administratrix  of  the  estate 
of  Thomas  Conley,  deceased,  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

W.  E.  Heminway,  for  plaintiff  in  error. 
T.  M.  Seawel  {A.  C.  Seowell,  G.  J.  Crump,  D.  A.  Mayhem: 
and  0.  T.  Hamlin,  on  the  brief,)  for  defendant  in  error. 

Before  Hook,  Circuit  Judge,  and  Riner  and  Wm.  H.  Mun- 
GER,  District  judges. 

Riner,  District  Judge.  This  was  an  action  at  law,  brought 
by  the  defendant  in  error,  hereafter  called  the  plaintiff,  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
plaintiff  in  error,  hereafter  called  the  defendant,  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  case  was  originally 
brought  in  the  state  court,  and  removed  to  the  Circuit  Court  for 
the  Western  District  of  Arkansas  by  the  defendant.  The  plaintiff 
filed  a  motion  to  remand,  which  was  overruled.  It  was  suggested 
at  the  argument,  and  again  by  the  plaintiff  in  her  brief,  that  the 
motion  to  remand  should  have  been  sustained;  but,  as  the  present 
writ  of  error  presents  only  the  assignments  of  error  made  by 
the  defendant,  the  suggestion  cannot,  of  course,  be  considered. 

[1]  Before  answering  in  the  case,  the  defendant  filed  a  motion 
in  the  Circuit  Court  to  dismiss  the  case,  on  the  ground  that  the 
action  was  based  upon  the  act  of  Congress,  approved  April  22, 
1908,  "generally  known  as  the  Employer's  Liability  Act ;"  that  the 
federal  courts  have  exclusive  jurisdiction  of  causes  of  action 
arising  under  this  statute;  and  that  the  circuit  court  of  Marion 
county,  Ark.,  therefore,  had  no  jurisdiction  of  the  case,  and  the 
Circuit  Court,  by  the  removal,  acquired  no  more  jurisdiction 
than  the  state  court  had  at  the  time  of  removal.  This  motion 
was  overruled,  and  is  one  of  the  assignments  of  error  relied 
upon. 

We  think  the  motion  was  properly  denied.  The  statute  is 
remedial  in  its  character,  and  it  should  be  so  construed  as  to 
prevent  the  mischief  and  advance  the  remedy,  and  may  be  en- 
forced either  in  the  state  or  federal  courts.  Leggett  v.  Railway 
fC.  CI  180  Fed.  314;  Nelson  v.  Railwav  (C.  C.)  172  Fed.  478: 
Dennick  v.  Railway,  103  U.  S.  11,  26  L.  Ed.  439;  Potter's 
Dwarris  on  Statutes.  234;  Bradv  v.  Dalv,  175  U.  S.  156,  20  Sup. 
Ct.  62,  44  L.  Ed.  109. 
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[2]  The  defendant  then  demurred  to  the  complaint  upon  two 
grounds.  First,  because  the  act  of  Congress  of  April,  1-908, 
is  unconstitutional  and  void,  in  that  it  does  not  come  within 
the  power  granted  to  Congress  to  regulate  commerce  between 
the  states,  since  it  is  an  attempt  to  regulate  the  relations  between 
employers  engaged  therein  and  employees,  and  not  to  regulate 
commerce  itself;  second,  because  it  seeks  to  deprive  the  defendant 
of  the  liberty  and  privilege  of  making  contracts  with  its  em- 
ployees in  the  reasonable  and  necessary  prosecution  of  its  busi- 
ness, and  to  impose  upon  it  liabilities  that  are  unreasonable 
and  not  within  the  terms  of  its  contracts  with  its  employees,  and 
thereby  to  deprive  it  of  its  liberty  to  make  contracts,  and  of  its 
property,  without  due  process  of  law.  The  demurrer  was  over-  ' 
ruled,  and  this  ruling  of  the  court  is  assigned  for  error. 

It  is  alleged  in  the  complaint,  and  also  established  by  the  evi- 
dence, that  Conley,  at  the  time  he  received  the  injuries  which  re- 
sulted in  his  death,  was  actively  engaged  in  interstate  service; 
that  he  was  an  engineer  on  a  freight  train  running  from  Crane, 
Mo.,  to  Cotter,  Ark.  In  considering  the  act  of  1906  (Act  June 
11,  1906,  c.  3073,  34  Stat.  232  [U.  S.  Comp.  St.  Supp.  1909,  p. 
1148]),  in  the  Employer's  Liability  Cases,  207  U.  S.  463,  28 
Sup.  Ct.  141,  32  L.  Ed.  297,  the  Supreme  Court  sustained  the 
authority  of  Congress,  under  its  power  to  regulate  interstate 
commerce,  to  prescribe  the  rule  of  liability  as  between  interstate 
carriers  and  their  employees  in  such  interstate  commerce  in  cases 
of  persona!  injuries  received  by  employees  while  actually  en- 
gaged in  such  commerce,  basing  its  conclusions,  as  we  under- 
stand the  case,  on  the  ground  that  a  rule  of  that  character  would 
have  direct  reference  to  the  conduct  of  interstate  commerce,  and 
would  therefore  be  within  the  powers  of  Congress  to  establisH. 
Rut  as  the  act  included,  not  only  this  class  of  employees,  but  all 
employees,  many  of  whom  were  not  actually  engaged  in  the 
movement  of  interstate  commerce,  it  was  held  that  Congress 
had  exceeded  the  power  conferred  upon  it  by  the  commerce 
clause  of  the  Constitution.  The  act  of  1908  provides  that  every 
common  carrier  by  railroad,  while  engaged  in  interstate  com- 
merce, shall  "be  liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such  commerce,"  or  in 
case  of  the  death  of  such  employee,  "resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers,  agents  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  defect  or  insuffi- 
ciency due  to  its  negligence  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats,  wharfs  or  other  equip- 
ment." 

This  statute  is  in  derogation  of  the  common  law,  and  it  must 
be  conceded  that  such  statutes  are  to  be  construed  strictly;  but, 
as  suggested  by  Chief  Justice  Parker  in  Gibson  v.  Jenney,  15 
Mass.  205,  "they  are  also  to  be  construed  sensibly  and  with  a 
view  to  the  object  aimed  at  by  the  Legislature."     The  primary     t 
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object  of  the  act  was  to  promote  the  safety  of  employees  of  rail- 
roads while  actively  engaged  in  the  movement  of  interstate  com- 
merce, and  is  well  calculated  to  subserve  the  interests  of  such 
commerce  by  affording  such  protection;  there  being,  as  it  seems 
to  us,  a  substantial  connection  between  the  object  sought  to  be 
attained  by  the  act  and  the  means  provided  to  accomplish  that 
object. 

In  Allgeyer  v.  Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  427,  41 
L.  Ed.  832,  the  Supreme  Court,  referring  to  the  fourteenth 
amendment,  said : 

"The  liberty  mentioned  in  that  amendment  means  not  only  the 
right  of  the  citizen  to  be  free  from  the  mere  physical  restraint 
of  his  person,  as  by  incarceration,  but  the  term  is  deemed  to 
embrace  the  right  of  the  citizen  to  be  free  in  the  enjoyment  of  all 
his  faculties,  to  be  free  to  use  them  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  livelihood  by  any  lawful 
calling,  to  pursue  any  livelihood  or  avocation,  and  for  tfiat  pur- 
pose to  enter  into  all  contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  successful  conclusion  the 
purposes  above  mentioned."  Adair  v.  United  States,  208  U.  S. 
161,  28  Sup.  Ct.  277,  52  L.  Ed.  436. 

But  this  freedom  of  contract  has  always  been  recognized  as 
a  qualified,  and  not  as  an  absolute,  right.  In  Railway  Company 
V.  McGuire,  219  U.  S.  549,  31  Sup.  Ct.  259,  55  L.  Ed.  — .  the 
Supreme  Court,  speaking  through  Mr.  Justice  Hughes,  said: 

"The  guaranty  of  liberty  does  not  withdraw  from  legislative 
supervision  that  wide  department  of  activity  which  consists  of 
the  making  of  contracts,  or  deny  to  government  the  power  ta 
provide  restrictive  safeguards.  Liberty  implies  the  absence  of 
abritrary  restraint,  not  immunity  from  reasonable  regulationi 
and  prohibitions  imposed  in  the  interests  of  the  community. 
Crowley  V.  Christensen,  137  U.  S.  89  [11  Sup.  Ct.  13,  34  L.  Ed. 
620]  ;  Jacobson  v.  Massachusetts,  197  U.  S.  11  [25  Sup.  Ct.  35S, 
49  L.  Ed.  643.]" 

In  Frisbie  v.  United  States,  157  U.  S.  165,  15  Sup.  Ct.  588,  39 
L.  Ed.  657,  the  court  said; 

"It  is  within  the  undoubted  power  of  government  to  reslraiT 
some  individuals  from  all  contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all  the  right  to  contract 
for  the  purchase  or  sale  of  lottery  tickets ;  to  the  minor  tlie 
right  to  assume  any  obligations,  except  for  the  necessaries  of 
existence;  to  the  common  carrier  the  power  to  make  any  con- 
tract releasing  himself  from  negligence;  and,  indeed,  may  re- 
strain all  engaged  in  any  employment  from  any  contract  in  the 
course  of  that  employment  which  is  against  public  policy.  The 
pos.session  of  this  power  bv  government  in  no  manner  conflicts 
with  the  proposition  that,  generally-  speaking,  every  citizen  has 
a  right  freely  to  contract  for  the  price  of  his  labor,  services,  or 
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property."  Numerous  instances  falling  within  the  rule  above 
stated  might  be  cited.  Thus,  if  Congress  may  require  the  use 
of  safety  appliances,  it  may  prohibit  agreements  to  dispense  with 
them.  If  it  may  restrict  employment  in  any  service  to  eight 
hours  a  day,  it  may  make  contracts  for  longer  service  unlawful. 
The  rule  is,  where  the  regulation  is  valid,  that  is,  not  being  ar- 
bitrary or  unrelated  to  a  proper  purpose,  Congress  may  prevent 
it  from  being  nullified  by  prohibitive  contracts.  In  all  such  cases 
of  interference  with  the  right  to  contract,  it  has  been  held  to  be 
"incidental  to  the  main  object  of  the  regulation,  and,  if  the 
power  exists  to  accomplish  the  latter,  the  interference  is  justified 
as  an  aid  to  its  exercise."  Holden  v.  Hardy,  169  U.  S.  366,  13 
Sup.  Ct.  383,  42  L.  Ed.  780. 
We  think  the  demurrer  was  properly  overruled. 
The  defendant  then  answered,  and  the  case  was  brought  on 
for  trial,  resulting  in  a  verdict  in  favor  of  the  plaintiff. 

It  is  averred  in  the  complaint  that  the  defendant  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Arkansas,  and  owns  and  operates  a  line  of  railroad 
extending  from  Newport,  Ark.,  to  Carthage.  Mo,,  and  known  as 
the  "White  River  Branch ;"  that  Conley,  the  deceased,  was,  on 
the  30th  day  of  September,  1909,  in  the  employ  of  the  defendant 
as  an  engineer  on  a  freight  train  running  from  Crane,  Mo.,  to 
Cotter,  Ark,,  which  train  was  engaged  in  commerce  between  the 
state  of  Arkansas  and  the  state  of  Missouri.  It  is  then  alleged 
that  a  short  distance  south  of  Crickett,  Ark.,  the  defendant  con- 
structed a  tunnel,  known  as  "Crickett  Tunnel,"  through  which 
its  road  extends;  that  near  the  center  of  the  tunnel  the  defend- 
ant negligently  and  carelessly  erected  and  maintained  upright 
posts  of  timber,  known  as  "batter  posts,"  so  near  and  within 
such  close  proximity  to  defendant's  track  that  they  rendered  the 
operation  of  its  engines  and  trains  over  the  track  at  such  place 
hazardous,  unsafe,  and  dangerous  to  its  employees  while  in  the 
discharge  of  their  duty;  that  the  condition  of  the  tunnel  was 
known  to  defendant,  and  not  known  to  Conley;  that  on  the  date 
above  mentioned  Conley  was  in  the  discharge  of  his  duties  as 
engineer  of  a  freight  train,  and  while  the  engine  was  passing  the 
upright  timbers,  or  "batter  posts,"  he  was  struck  upon  his  head 
by  one  of  them,  on  account  of  the  negligence  and  carelessness  of 
the  defendant,  and  by  reason  of  the  upright  timbers  being  too 
close  and  within  dangerous  proximity  to  the  track ;  that  he  re- 
ceived injuries  resulting  in  his  death. 

Defendant  in  its  answer  (1)  denies  that  it  was  negligent  in 
the  respects  chained  in  the  complaint,  and  (2)  avers  that  Con- 
ley had  notice  of  the  exact  conditions  and  full  knowledge  of  the 
location  of  the  posts,  and  that  he  thereby  assumed  all  risk  of 
injury  that  might  develop  from  the  location  of  the  posts;  (3) 
that  the  act  of  Congress  of  1908  violates  the  fifth  amendment 
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to  the  Constitution  of  the  United  States,  if  it  in  any  way  modi- 
fies or  changes  the  obligation  of  the  parties  as  established  by 
contract ;  (4)  that  the  timbers  in  the  tunnel  were  so  placed  as  lo 
admit  the  passage  of  engines  and  trains  throu^  the  tunnel  with 
safety  to  all  employees,  if  the  rules  and  orders  with  reference 
to  operating  defendant's  engines  were  observed;  (5)  that  Con- 
ley unnecessarily,  carelessly,  and  negligently  exposed  himself  to 
danger,  and  that  his  injury  was  due  solely  to  this  unnecessary, 
careless,  and  hazardous  exposure  of  himself  to  danger. 

There  is  no  conflict  in  the  evidence  as  to  the  time,  place,  and 
cause  of  Conley's  death.  The  tunnel  was,  as  the  record  shows,  %,0n 
feet  in  length.  It  had  been  constructed  and  in  use  for  some  five 
years  prior  to  the  date  of  the  accident.  The  walls  of  the  west,  or 
Missouri,  end  of  the  tunnel  for  500  feet  were  supported 
on  a  concrete  floor  built  on  piles;  then  for  117  feet  the  arch  con- 
sisted of  timber  supported  by  a  rock  ledge;  from  that  point  for 
some  distance  the  roof  was  not  arched;  then  came  another  sec- 
tion of  the  tunnel,  still  further  east,  which  was  concreted,  and 
still  further  on  to  the  east  it  was  timbered  at  some  places  and  at 
others  left  as  a  rock  surface.  In  February,  1909,  there  was  a 
caving  of  the  roof  of  the  tunnel  near  the  west  end,  at  a  plate 
where  the  roof  was  not  arched.  After  the  removal  of  the  debris 
the  roof  was  arched  at  the  point  where  the  caving  occurred,  and 
at  two  other  places,  the  arch  being  supported  by  upright  or  "bat- 
ter posts,"  as  they  are  referred  to  in  the  record.  The  first  set 
of  timbers  were  placed  in  the  tunnel  about  580  feet  from  the  west 
end,  another  set  was  placed  160  feet  further  east,  and  still  another 
set  200  feet  east  of  the  second  set,  making  the  last  set  of  timbers 
about  940  feet  from  the  west  end  of  the  tunnel  and  2,197  feet 
from  the  east,  or  Arkansas,  end  of  the  tunnel.  The  record 
shows  that  the  tunnel  curves  to  the  south  at  the  east  end,  beyond 
the  last  set  of  timbers,  and  that  Conley  was  killed  by  his  head 
coming  into  contact  with  the  first  or  west  post  bf  the  last  set  "f 
timbers.  At  this  place  the  roof  of  the  tunnel,  as  originally  con- 
structed, was  arched  with  seven  segments  of  timber,  which  had 
become  decayed,  and,  after  the  caving  of  the  tunnel  at  the  other 
place,  defendant  constructed  a  wooden  arch  of  five  s^ments  of 
timber  underneath  the  original  arch  at  the  place  of  injury  to  the 
deceased,  and  these  rested  upon  12x14  oak  wall  plates,  sup- 
ported by  13  upright  timbers  12x12  and  16  feet  in  length.  The 
original  clearance  of  the  tunnel  was  15  feet.  After  these  tim- 
bers were  placed,  the  clearance  was  reduced  to  13  feet.  There 
was  a  conflict  in  the  evidence  as  to  the  necessity  for  reducit^ 
the  clearance. 

Without  reviewing  in  detail  the  evidence  of  the  several  wit- 
nesses, we  think  it  was  clearly  shown  that  these  posts  could  have 
been  set  back  at  least  6  inches  on  either  side  of  the  track,  gi^'- 
ing  a  foot  more  clearance,  without  affecting  the  safety  of  the 
tunnel  or  doing  any  additional  work,  and  at  very  slight  expense 
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could  have  been  put  back  at  least  a  foot  on  each  side,  thus  mak- 
ing it  possible  for  employees  operating  trains  to  do  so  with  lit- 
tle, if  any,  danger.  It  was  also  testified  that  these  posts  were  not 
in  line,  varying  from  2  to  3  inches  toward  the  track.  There  was 
testimony  tending  to  show  that  a  bulletin  had  been  posted  in 
which  the  clearance  of  the  tunnel  was  stated  to  be  11  feet,  and 
that  it  was  the  duty  of  the  engineer  to  familiarize  himself  with 
this  bulletin.  The  bulletin,  however,  as  the  record  shows,  referred 
only  to  the  loading  of  cars  so  that  the  load,  such  as  lumber, 
would  not  project  more  than  11  feet  from  side  to  side,  and  did 
not  give  the  correct  clearance  of  the  tunnel.  That  the  bulletin 
could  not  have  been  intended  for  the  information  of  the  engi- 
neer is  perfectly  apparent.  The  evidence  shows  that  the  cab 
ft-as  10  feet  in  width,  which  would  allow  but  6  inches  on  either 
side,  according  to  the  clearance  stated  in  the  bulletin.  The  evi- 
dence further  shows  that  the'track  was  rough,  and  that  the  en- 
gine would  sway  from  one  side  to  the  other  more  than  that  dis- 
lance,  and  it  would  therefore  be  impossible  to  operate  a  train 
through  a  tunnel  with  only  an  11-foot  clearance.  The  evidence 
iurther  shows  that  immediately  before  entering  the  tunnel  the 
deceased  was  working  at  the  mjector,  a  mechanical  device  for 
conducting  water  from  the  tank  to  the  boiler;  that  after  the 
train  had  passed  through  the  tunnel,  upon  examination  it  was 
found  that  the  injector  was  broken;  that  it  was  absolutely  nec- 
essary to  the  operation  of  the  engine  to  keep  this  injection  work- 
ing properly ;  that  the  only  method  the  engineer  had  of  deter- 
mining whether  the  injector  was  working  was  by  putting  his 
head  out  of  the  cab;  that  if  the  posts  had  been  placed  a  foot,  or 
even  6  inches,  furtiier  back,  this  duty  could  have  been  per- 
formed by  the  engineer  with  comparative  safety. 

[3]  We  think  it  is  the  general  rule  that,  where  it  is  possible 
to  do  so,  a  railroad  company  is  required  to  place  structures, 
used  in  connection  with  its  road,  at  such  distance  from  the  track 
that  they  will  not  endanger  its  employees  in  operating  trains, 
and,  where  structures  are  placed  by  the  company  in  such  prox- 
imity to  the  track  that  they  endanger  its  servants  while  dis- 
charging their  duty,  the  company  is  liable  for  an  injury  that  oc- 
curs without  fault  on  the  part  of  the  employee  injured.  Rail- 
road Company  v.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L. 
Hd.  96;  West  v.  C.  B.  &  Q.  Ry.,  179  Fed.  801,  103  C.  C.  A.  293 ; 
Railway  Company  v.  Michaels,  57  Kan.  474,  46  Pac.  938 ;  Rail- 
road V.  Thompon,  210  111.  226,  71  N.  E.  328. 

[4]  But  it  is  said  that  Conley  was  familiar  with  the  tunnel, 
Karing  pa.ssed  through  it  many  times,  therefore  he  assumed  the 
risk.  Without  deciding  whether  section  4  of  the  employer's  lia- 
bility act  abolishes  the  assumption  of  risk  in  cases  like  the  pres- 
ent, and  viewing  the  case  from  a  point  most  favorable  to  the  de- 
fendant, we  do  not  think  the  evidence  sufficient  to  warrant  the 
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court  in  saying  as  a  matter  of  law  that  he  realized  and  appre- 
ciated the  danger,  or  that  the  danger  was  so  patent  and  obvious 
that  he  would  be  conclusively  presumed  to  have  known  it.  The 
testimony  of  a  number  of  expert  witnesses  on  the  part  of  both 
the  plaintiff  and  defendant  tended  to  show  that,  because  of  the 
swaying  motion  of  the  engine  running  over  a  rough  track,  it  was 
impossible  to  ascertain  the  distance  structures  were  from  the  track 
with  any  degree  of  accuracy,  even  in  the  daytime,  and  the  con- 
ditions here  were  much  less  favorable.  The  engine  was  being 
operated  through  a  dark  and  lengthy  tunnel  at  a  speed  of  from 
18  to  20  miles  an  hour,  and  the  posts  covered  not  more  than  30 
feet  of  space,  and  would  be  passed  at  that  rate  of  speed  in  a 
little  more  than  a  second  of  time.  In  addition  to  this,  as  shown 
by  the  condition  of  the  enpne  after  coming  out  of  the  tunnel,  an 
emergency  had  arisen  which  required  the  engineer's  immediate 
attention.  As  stated  by  one  of  the  witnesses,  who  was  a  loco- 
motive engineer:  "It  might  be  death  to  look  out  of  the  cab, 
and  death  not  to  look  out  when  the  injector  is  not  working  prop- 
erly."    We  think  the  question  was  properly  left  to  the  jury. 

Other  assignments  of  error  relate  to  the  refusal  of  certain  re- 
quested instructions  and  to  portions  of  the  charge  of  the  court 
to  the  jury.  We  do  not  deem  it  necessary  to  discuss  these  sev- 
eral assignments  of  error  separately.  They  have  all  been  con- 
sidered, and  we  think  the  charge  of  the  court  fairly  stated  the 
law  applicable  to  the  case. 

Upon  the  whole  case,  we  find  no  error  warranting  a  reversal 
of  the  judgment,  and  it  must  therefore  be  afifirmed. 
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(Supreme  Court  of  Arkansas,  June  19,  1911.) 

[138  S.  W.  Rep.  fl88.] 

Master  and  Servant — Exiatence  of  Relatioa — W^ht  of  Evidence. 

—In  an  action  by  a  switchman  injured  while  at  work,  evidence  held 
insufficient  to  show  that  he  had  beer  employed. 

Master  &nd  Servant — Existence  of  Relation — Authority  to  Enqri^ 
— Yardmaater.* — Where  the  sole  authority  to  employ  switchmen  was 
in  the  trainmaster,  and  the  crew  for  the  yardmaster  is  employed  by 
another,  any  implied  authority  which  the  yardmaster  might  have  to 
employ  men  would  exist  only  in  an  emergency,  making  it  necessary 
to  temporarily  employ  in  order  to  carry  on  the  work  during  the 
tmergency  or  until  the  trainmaster  could  act. 

Master  and  Servant — Existence  of  Relati<m — Contract  of  Employ- 
ment— Authority  to  Make.* — -A  railroad  company  had  a  right  to  de- 
termine what  particular  agent  should  have  authority  to  employ  serv- 
ants, and  where  the  sole  authority  to  employ  switchmen  was  vested 
in  the  trainmaster,  and  there  was  no  emergency,  one  working  un- 
der an  agreement  with  the  yardmaster  or  station  agent  and  not 
shown  to  be  on  the  pay  roll  can  not  as  an  employee  recover,  for  in- 
jnries. 

Master  and  Servant — Existence  of  Relation — Care  Reqnired  u  to 
Volontcer».t — Where  one  works  as  a  volunteer,  and  not  under  an 
authorized  contract  of  employment,  the  master  owed  him  no  duty, 
save  the  negative  one  of  not  injuring  him  after  discovering  his  peril. 

Hart  and  Fraucnthal,  JJ.,  dissenting. 

Am>eal  from  Circuit  Court,  Phillips  County;  Hance  N.  Hut- 
ton,  Judf e. 

Action  by  C.  H.  Kerti,  administrator,  against  the  Zazoo  & 
Mississippi  Valley  Railroad  Company  and  othei^.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed,  and  new  trial  or- 
dered. 

P.  A.  Montgomery  and  Chas.  N.  Burck,  for  appellants. 
P.  R.  Andmvs  and  Moore,  Vineyard  &  Satterfield,  for  ap- 
pellee. 

McCuLLOCH,  C.   J.     Plaintiff's   intestate,   Richard   Pinkston, 

*For  the  authorities  in  this  series  on  the  subject  of  the  implied  au- 
thority of  a  railroad's  agents  or  servants  to  employ  others  to  work 
for  the  railroad,  see  first  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Jones 
(Ark.),  39  R,  R.  R.  94,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  94;  foot-note 
of  Yaioo,  etc.,  R.  Co.  v.  Stansberry  (Miss.),  38  R.  R.  R.  761,  81  Am. 
&  Eng.  R.  Cas.,   N.   S..  761. 

fSee  second  foot-note  of  Welch  v.  Boston  (Mass.),  35  R.  R.  R. 
Si.  SB  Am.  &  Eng.  R.  Cas.,  N.  S.,  36. 
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was  knocked  from  the  side  ladder  of  a  coal  car  and  killed  In 
the  yards  of  defendant  railroad  company  at  Helena,  Ark.  He 
was  working  as  switchman  at  the  time,  and  his  death  was  caused 
by  his  body  striking  another  car  on  a  side  track  near  the  track 
on  which  his  trains  of  cars  was  moving.  This  action  was  insti- 
tuted in  the  circuit  court  of  Phillips  county  to  recover  damages 
on  account  of  the  death  of  said  Pinkston,  negligence  of  servants 
of  said  defendant  being  charged  in  leaving  the  car  on  the  side 
track  too  close  to  the  switch  to  allow  the  free  passage  of  cars 
on  the  other  track.  It  was  alleged  in  the  complaint  that  Pinks- 
ton  was  employed  by  said  defendant  as  one  of  the  switching 
crew  in  the  yards,  and  that  he  was  performing  his  duties  as 
such  when  the  injury  occurred.  The  Louisville,  New  Orleans  & 
Texas  Railroad  Company,  as  owner  and  lessor  of  the  railroad, 
was  also  joined  as  defendant.  The  plaintiff  recovered  damages 
below  and  defendant  appealed.  The  answer,  among  other  de- 
fenses tendered,  denied  that  Pinkston  was  employed  by  either 
of  the  defendants,  or  that  he  was  performing  services  for  either 
of  the  defendants  when  he  was  killed, 

[1]  The  injury  occurred  on  June  3,  1908.  Pinkston  had 
formerly  been  in  the  service  of  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  as  a  member  of  the  switching  crew  at 
Helena,  but  was  discharged  on  May  IS,  1908,  in  order  to  re- 
duce the  force  on  account  of  falling  off  in  business  during  the 
summer  months.  The  crew  at  Helena  was  ordinarily  composed 
of  three  men  in  addition  to  the  engineer  and  fireman — the 
yardmaster  and  two  switchmen.  The  yardmaster  was  foreman 
of  the  crew.  After  Pinkston  was  discharged  he  went  to 
Memphis,  and  the  trainmaster  offered  him  employment  there  as 
extra  flagman,  which  he  declined.  He  returned  to  Helena,  and 
the  evidence  tends  to  show  that  he  worjted  again  from  time 
to  time  as  switchman  under  the  direction  of  the  yardmaster 
and  was  so  working  on  the  day  of  the  injury.  It  is  not  shown, 
however,  that  any  one  having  authority  to  employ  him  knew  that 
he  was  again  at  work.  The  yardmaster  has  authority  to  tem- 
porarily employ  a  switchman  in  the  place  of  a  regularly  employed 
one  who  became  sick  or  otherwise  incapacitated  for  work,  but 
not  to  increase  the  regular  force  or  to  employ  an  extra  man. 
The  trainmaster  alone  had  authority  to  employ  men  in  that 
service.  This  is  the  undisputed  evidence  on  that  point.  He 
employed  Pinkston  and  discharged  him. 

[2]  The  position  of  yardmaster  with  respect  to  the  employ- 
ment of  men  under  his  control  is  the  same  as  that  of  conductor 
of  a  train.  His  crew  is  made  up  for  him  by  a;iother  who  is 
superior  in  authority  and  who  employs  the  men  to  work  under 
him.  His  implied  authority  can  be  exercised  only  where  an 
emergency  arises  that  makes  it  necessary  to  temporarily  employ 
help  in  order  to  carry  on  the  work  in  hand  during  the  existence 
of  the  emergency  or  until  the  superior  officer  or  agent  can  act. 
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be  contended,  under  the  circumstances  of  this  case,  as  disclosed 

by  the  undisputed  evidence,  that  any  emergency  existed  which 
called  for  the  employment  of  an  extra  man.  Pinkston  had  just 
been  discharged  by  the  trainsmaster  in  order  to  reduce  the  force, 
but  he  was  soon  afterwards  put  to  work  again  or  allowed  to  work 
by  the  yardmasttr  without  the  knowledge  of  the  trainmaster. 
He  was  not  put  back  on  the  pay  roll,  and  made  no  claim  for  wages 
as  far  as  shown  by  the  evidence  in  the  record.  For  all  that  ap- 
pears in  the  evidence,  he  was  simply  working  for  the  yardmaster 
several  days  before  he  was  injured.  No  explanation  is  given 
why  he  did  this,  but  there  is  evidence  to  the  effect  that  he  did 
work  from  time  to  time  under  the  direction  of  the  yardmaster. 

[3]  The  company  had  the  right  to  determine,  through  its 
officers,  what  persons  should  be  taken  into  its  service  and  what 
particular  agent  should  be  clothed  with  authority  to  enter  into 
contracts  for  service  to  be  performed.  It  is  clear  from  the 
undisputed  evidence  in  this  case  that  no  one  but  the  trainmaster 
had  express  authority  to  employ  men  in  that  branch  of  the  service, 
and  there  is  no  evidence  which  justifies  the  conclusion  that  the 
yardmaster  had  implied  authority  to  employ  Pinkston  under 
the  circumstances. 

[4]  Stress  is  laid  on  the  fact  that,  according  to  the  testimony, 
the  station  agent  at  Helena  had  charge  of  the  company's  busi- 
ness at  that  place,  from  which  apparent  authority  can  be  implied 
lo  employ  men  to  work  in  the  company's  service.  The  undis- 
puted testimony  shows,  however,  that  the  agent  exercised  no  con- 
trol over  the  switching  crew,  and  that  the  sole  authority  to  em- 
plov  and  discharge  them  was  vested  in  the  trainmaster.  The 
station  agent  had  neither  express  nor  implied  authority  to  em- 
ploy them  and  to  do  so  was  not  in  the  apparent  scope  of  his  au- 
ihority.  It  follows  that  since  Pinkston  was  a  mere  j'olunteer, 
the  defendant  owed  him  no  duty  save  the  negative  one  not  to 
injure  him  after  discovering  his  peril.  Railway  Co.  v.  Dial,  58 
Ark.  318,  24  S.  W.  500;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Jones, 
supra. 

It  is  also  insisted  that  according  to  the  undisputed  evidence 
Pinkston  was  guilty  of  contributory  negligence  which  bars  re- 
covery of  damages,  but  as  the  case  is  to  be  reversed  on  the  grounds 
above  stated,  we  need  not  pass  on  other  questions  argued. 

The  facts  of  the  case  were  fully  developed  in  the  trial,  and  no 
useful  purpose  would  be  served  in  remanding  the  case  for  a  new 
tnal.  The  judgment  is  therfore  reversed  and  the  cause  dis- 
missed. 

Hart  and  Frauenthal,  JJ.,  dissent. 
On  Rehearing. 
I^  Curiam.    It  being  now  made  to  appear  that  other  proof 
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can  be  adduced  by  the  plaintiff  tending  to  establish  authorit)-  of 
the  yardmaster  to  employ  Pinkston,  the  case  will  be  remanded 
for  a  new  trial.  To  that  extent,  the  former  judgment  of  the  court 
will  be  modified,  but  in  other  respects  the  petition  for  rehearing 
will  be  denied.    It  is  so  ordered. 


SouTHEfiN  Ry.  Co.  v.  Snyder. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  May  3,  1911.) 

[IBT  Fed.  Rep.  493.] 

Master  atid  Servant — Safety  Appliance  Act~-Constniction.~The 
object  of  Safely  Appliance  Act  Marcli  3,  1893,  c.  196,  §  2,  87  Stat 
531  (U.  S.  Comp.  St,  1901.  p.  3174)  and  its  amendments  being  re- 
medial and  humanitarian  in  its  purpose,  to  protect  the  lives  and 
limbs  of  railroad  employees  by  making  it  unnecessary  for  men  op- 
erating the  couplers  to  go  between  the  ends  of  the  cars,  the  act  is 
not   to  be   construed   so  narrowly  as   to   defeat   such   purpose. 

Commerce  —  Railroads — Safety  Appliance  Act^Constmctioo— 
Equipment  of  Cars,* — The  cars  of  an  interstate  railroad,  which  are 
generally  used  interchangeably  and  indiscriminately  in  both  inter- 
state and  intrastate  traffic,  are  subject  to  Safety  Appliance  Act 
March  2,  1893,  c.  IflS,  §  2,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  317*), 
as  amended  by  Act  March  2,  1903,  c.  978,  32  Stat.  943  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1144),  while  employed  commercially  and  in  such 
indiscriminate  and  interchangeable  use,  but  not  while  actually  de- 
voted to  purely  intrastate  use,  even  though  not  set  apart  solely  and 
specifically    for   such   use. 

Commerce — Safety  Appliance  Act — Constitutionality.* — Safety  .ap- 
pliance Act  March  3,  1893,  e.  196,  27  Stat.  B31  (U.  S.  Comp.  St.  1901, 
p,  3174),  as  amended  by  Act  March  2,  1903,  c,  976,  32  Stat.  943  (U. 
S.   Comp.   St.   Supp.   1909,  p.   1143),  as   so  construed,  is   constitutional. 

Railroads— Safety  Appliance  Act— Violation. — While  a  railroad  may 
move  empty  cars  by  themselves  to  repair  shops  for  the  purpose  of 
having  them  placed  in  condition  to  comply  with  the  safety  appliance 
acts  (Act  March  2,  1893,  c,  196,  37  Stat.  531  [U.  S.  Comp,  St.  1901, 
p.  3174],  and  Act  March  2.  1903,  c.  796,  32  Stat.  9*3  [U.  S.  Comp.  St 
Supp.  1909,  p.  11431),  vvithout  being  guilty  of  a  violation  of  those 
acts,  yet  in  so  moving  them  for  the  purpose  of  repair,  in  order  not 
to  be  subject  to  the  acts,  they  must  be  wholly  excluded  from  com- 
mercial use  themselves,  and  from  connection  with  other  vehicles 
which  are  commercially  employed. 

Railroads — Safety  Appliance  Act — Conatruction^Equipment  of 
Cars.* — Cars  being  hauled  to  a  place  of  repair  in  a  purely  intrastate 

♦For  the  authorities  in  this  series  on  the  subject  of  automatic  coop- 
ler  acts,  see  foot-note  of  Wabash  B,  Co.  v.  United  Sutes  (C-  C. 
A.),  33  R.  R.  R.  305,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
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train,  composed  only  of  such  cars,  or  while  on  a  repair  track  out  of 
all  connection  with  vehicles  in  commercial  use,  are  not  subject  to 
Safety  Appliance  Act  March  S.  1B93,  c.  196,  g  2,  27  Stat.  531  (U.  S. 
Comp.  St.  1901,  p.  3174),  as  amended  by  Act  March  a,  1903,-  c.  876, 
32  Stat.  943  (U.  S.  Comp.  St.  Supp.  1909,  p.  1144). 

HaMer  and  Servant — Safety  Appliance  Act — Defective  Coupling — 
Injury  to  Switchman.* — Where  a  yard  employee  was  injured  in  coup- 
ling cars  on  a  transfer  track,  from  one  of  which  the  drawhead  was 
gone,  the  fact  that  such  car  had  been  left  to  be  taken  to  a  repair 
shop,  and  was  not  then  in  commercial  use,  nor  actually  connected 
with  any  car  in  such  use,  and  could  have  been  taken  from  the  track 
without  such  connection,  is  not  conclusive  that  it  was  not  subject  to 
the  safety  appliance  acts  (Act  March  2,  1893,  c.  19G,  g  2,  27  Slat 
S31  [U.  S.  Comp.  St.  1901,  p.  3174],  and  Act  March  a,  1903,  c.  976, 
32  Stat.  943  [U.  S.  Comp.  St.  Supp.  1909,  p.  1144]),  if  it  would  nat- 
urally be  so  connected  in  the  usual  course  of  switching:. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

Action  at  law  by  D.  S.  Snyder  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  defendant  in  error  (plaintiff  below)  recovered  verdict 
and  judgment  against  plaintiff  in  error  (defendant  below)  for 
damages  for  the  loss  of  an  arm,  incurred  by  plaintiff  while  en- 
gaged as  yard  conductor  in  coupling  cars  in  the  west  part  of 
defendant's  "K.  &  O.  yards,"  so-called,  near  Knoxville,  Tenn. 
The  ground  on  which  recovery  was  permitted  was  that  the  coup- 
ling device  on  the  car  in  question  was  so  out  of  repair  as  to  make 
is  necessary  for  one  to  go  between  the  cars  for  purposes  of 
coupling  and  uncoupling,  in  alleged  violation  of  the  federal  safety 
appliance  act;  a  count  charging  common-law  negligence  having 
been  withdrawn  from  the  consideration  of  the  jury.  The  testi- 
mony, which  for  the  most  part  was  undisputed,  showed  this 
state  of  facts : 

The  defendant  is  an  intestate  carrier  by  railroad,  operating 
in  Tennessee,  North  Carolina,  and  other  states.  During  the 
period  in  which  the  plaintiff  was  hurt  defendant  did  not  classify 
its  freight  cars,  but  used  them  indiscriminately  in  interstate  and 

intrastate  traffic.    The  car  in  question Southern  Railway  box 

car  No.  14456 — was  hauled  empty  from  Yalu,  Tenn.,  to  defend- 
ant's "Coster  yards,"  about  two  miles  north  of  Knoxville.  on 
September  17,  1907,  as  part  of  defendant's  freight  train  which 
ran  from  Asheville,  N.  C,  to  Knoxville,  Tenn.  The  ultimate 
destination  of  the  car  does  not  appear,  except  to  the  extent 
possibly  inferable  from  its  next  movement  after  its  repair,  viz., 
that  it  left  Knoxville,  loaded,  on  October  20th  or  21st,  on  a 
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freight  train  operating  between  Knoxville,  Tenn.,  and  Asheville, 
N.  C,     The  car  was  inspected  on  the  day  of  its  arrival  at  the 
Coster  yards,  and  the  coupler  or  drawhead  found  to  be  gone. 
The  restoring  of  the  coupler  was  a  "light  repair."    These  Coster 
yards  had  extensive  shc^s,  employing  at  least  1,000  men.    Some 
repairs,  especially  light  repairs,   were  also  done   there  outside 
the  shops;    at  least  50  repairmen  being  employed  in  the  yards. 
No  "bad  order"  card  was,  put  on  the  car,  but  it  may  have  been 
marked  as  needing  repairs.     It  remained  in  this  condition  on 
the  storage  tracks  in  the  Coster  yards  until  October  12th   (a 
period  of  25  days),  when  it  was  started  for  Lenoir  Cit>-,  Tenn., 
about  25  miles  from  Knoxville,  for  repair  by  a  private  company 
at  that  place,  in  accordance  with  defendant's  custom  to  bunch 
in  the  Coster  yards  for  such  destination  cars  requiring  "heavy 
repairs,"  "when  sills  were  gone  from  under  the  cars  and  things 
of  that  kind,"  until  a  train  load  should  accumulate.     There  is 
a  conflict  in  the  testimony  as  to  whether  the  cars  were  sent  in  a 
train  made  up  wholly  of  bad  order  cars  destined   for  Lenoir 
City,  or  whether  they  were  put  in  a  regular  train  running  to 
Chattanooga  and  Cleveland.    After  starting  on  this  trip  to  Lenoir 
City,  the  car  came  into  the  K.  &  O.  yards  (about  three  miles 
from  the  Coster  yards)   "chained  up  and  next  to  the  engine." 
The  car  inspector  there  ordered  the  car  out  of  the  train  for  re- 
pair in  the  K.  &  O.  yards,  for  the  reason  that  only  light  repairs 
were  needed;   12  to   15   repairmen  being  kept  in  these  yards. 
It  was  placed  with  7  or  8  other  cars,  some  loaded  and  some 
empty,  on  the  east  end  of  track  No.  5,  which  was  a  transfer  track 
connected  with  a  repair  track,  and  was  marked  to  be  taken  out 
for  repairs.     On  the  west  end  of  the  transfer  track  were  other 
cars,  some  loaded  and  some  empty,  marked  for  switching  ac- 
cording to  their  destinations,  which,  there  was  testimony  tending 
to  show,  were  both  within  and  without  the  state.    It  does  not  ap- 
pear whether  any  of  the  cars  on  the    east  end   of  the   transfer 
track,  which  had  to  be  moved  in  switching  out  the  Southern  car, 
were  at  the  time  actually  engaged  in  interstate  traiHc.    At  the  K. 
&  O.  yards  were  II  switch  tracks ;  two  (Nos.  5  and  6)  beingtrans- 
fer  tracks,  the  others  being  used  for  storage  of  cars  and  sometimes 
of  trains,  cars  being  switched  from  these  tracks  to  the  Coster  yards 
where  trains  were  made  up  for  points  both  within  and  without  the 
state,  trains  for  the  Chattanooga  division  of  the  Southern  Railway 
leaving  from  the  K.  &  O.  yards.  While  plaintiff  and  one  of  his 
crew  were  attempting  to  fasten  the  chain  on  the  end  of  the  South- 
ern car  to  the  coupler  of  the  car  next  to  it,  and  toward  the  engine, 
by  means  of  a  pin  through  the  coupler  of  the  latter  car,  for  the 
purpose  of  setting  the  Southern  car  off  the  transfer  track  for 
placing  it   on  the  repair  track,   plaintiff's  hand    was  caught  and 
crushed  between  the  draft  timbers  of  the  Southern  car  and  the 
drawhead  of  the  adjoining  car,  by  reason  of  another  switching 
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train  coming  into  collision  with  the  cars  on  the  transfer  track  to 
the  west  of  where  plaintiff  was  working. 

At  the  close  of  the  evidence  defendant  moved  for  peremptory 
instruction  in  its  favor,  which  was  denied;  error  being  assigned 
upon  this  refusal.  The  jury  were  instructed  that  if  the  Southern 
car  in  question  was  "a  car  which  was  generally  and  ordinarily 
used  in  interstate  traffic,  or  in  connection  with  cars  or  equipment 
used  in  interstate,  traffic  by  the  Southern  Railway,  then  it  was 
a  car  coming  within  the  terms  of  the  statute;  and  this  would  be 
shown  by  proof  satisfying  you  by  a  preponderance  of  the  evi- 
dence that  this  car  was  used  interchangeably  for  local  and  inter- 
state traffic.  If  it  was  a  car  used  interchangeably  for  those 
two  purposes,  it  would  be  a  car  used  in  interstate  traffic  within 
the  law  that  I  have  stated.  In  order  that  a  car  might  not  be 
subject  to  the  safety  appliance  act,  as  one  not  used  in  interstate 
traffic,  it  would  have  to  be  a  car  which  the  railroad  had  set  apart 
solely  and  specifically  for  use  in  local  traffic ;  that  is,  for  traffic 
within  the  state,  to  be  used  for  that  purpose  alone,  and  not  for 
the  purpose  of  moving  interstate  traffic,  or  of  being  generally  or 
ordinarily  used  in  connection  with  the  mo\ement  of  interstate 
traffic,"  The  jury  was  instructed,  however,  that  if  the  car  "had 
been  withdrawn  from  general  use,  and  was  being  moved  to  the 
nearest  repair  shop  in  the  exercise  of  the  utmost  diligence  after 
the  defect  was  discovered  or  could  have  been  discovered,  then 
it  would  not  be  subject  to  the  act;"  but  that  if  the  "defect  was 
discovered,  or  could  have'  been  discovered  at  the  Coster  yards, 
md  *  *  •  could  have  been  repaired  with  due  diligence  at  the 
Coster  yards,  and  *  *  *  was  moved  from  the  Coster  yards  and 
started  on  this  trip  to  Lenoir  City,  and  put  into  use  that  way, 
that  then  it  became  subject  to  the  safety  appliance  statutes." 

Error  is  assigned  upon  the  instructions  referred  to,  as  well  as 
upon  the  refusal  of  the  court  to  instruct,  in  effect,  that  the  car 
was  not  subject  to  the  safety  appliance  statute,  and  plaintiff 
not  relieved  from  the  assumption  of  risk,  provided  its  move- 
ments from  the  transfer  track  to  the  repair  track  was  necessary 
in  taking  it  out  of  service  for  the  purpose  of  repairing  it ;  that 
the  fact  that  the  railroad  company  had  previously  failed  to  put 
the  car  out  of  service,  when  it  might  have  been  done  with  due 
diligence,  would  not  bring  the  movement  of  the  car  under  the 
safety  appliance  act  and  reheve  the  plaintiff  of  the  assumption 
of  risk ;  that  the  movement  of  the  car  from  the  Coster  yards  to 
the  repair  shops  at  Lenior  City,  for  the  purpose  of  having  it 
put  in  repair  and  equipped  in  accordance  with  the  requirements  of 
the  safety  appliance  statute,  did  not  violate  that  statute,  provided 
|Jefendant  did  not,  in  connection  with  such  movement,  also  move 
in  interstate  commerce  other  cars  or  commerce ;  and  that  if  plain- 
tiff could  reasonably  have  placed  the  car  "on  the  repair  track, 
without  connecting  the  car  with  or  moving  it  in  connection  with 
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other  cars  comniercially  employed,  it  was  his  duty  to  do  so, 
and  if  he  failed  to  do  so,  and  was  injured  thereby,  he  cannot 
complain,  nor  be  relieved  of  the  assumption  of  risks  incident 
thereto."  The  constitutionality  of  the  amendment  of  1903  to  the 
safety  appliance  act,  as  construed  by  the  court,  was  also  chal- 
lenged by  appropriate  exceptions  and  assignments. 

L.  D.  Smith,  Leon  Jourolmon,  and  W.  L.  Welcker,  for  plain- 
tiff in  error. 

G.  W.  Pickle,  W.  R.  Turner,  and  IV.  T.  Kennerty,  for  defend- 
ant in  error. 

Before  Severens,  Warrington,  and  Knappen,  Circuit 
Judges. 

Knappen,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  record  presents  the  question  whether  the  federal  safety  appli- 
ance statutes  (Act  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  3174],  and  Act  March  2,  1903,  c.  976,  32 
Stat.  943  [U.  S.  Comp.  St.  Supp.  1909,  p.  1144])  apply  to  all 
cars  of  an  interstate  carrier  by  railroad  which  makes  no  classiti- 
cation  of  its  cars  between  interstate  and  intrastate  traffic,  but  uses 
such  cars  without  discrimination  and  interchangeably  in  both 
classes  of  traffic,  and  without  reference  to  whether  a  car  is  or  is 
not,  at  the  time  of  the  alleged  violation,  actually  engaged  in  or 
used  in  connection  with  an  interstate  movement  of  traffic,  and 
whether  the  act,  if  construed  to  so  apply,  is  constitutional. 

The  question  now  presented  has  been  passed  upon  in  but  few 
cases.  The  nearest  approach  to  a  decision  of  the  question  which 
has  been  made  by  the  Supreme  Court  is  found  in  Johnson  v. 
Southern  Pacific  Ry.  Co.,  196  U.  S.  1,  22,  25  Sup.  Ct.  158,  49 
L.  Ed.  363,  where  it  was  held  that  a  dining  car  regularly  en- 
gaged in  interstate  traffic  does  not  cease  to  be  so  engaged  when 
waiting  for  a  train  to  make  the  next  or  return  trip ;  the  court 
saying  (through  Chief  Justice  Fuller) : 

"It  (the  car)  was  being  regularly  used  in  the  movement  of 
interstate  traffic  and  so  within  the  law." 

The  dining  car  in  question  in  the  Johnson  Case  had,  in  fact, 
been  used  only  in  interstate  business,  and  was  awaiting  its  re- 
turn trip. 

[I]  It  is  well  settled  that,  the  object  of  the  safety  appliance 
act  being  remedial  and  humanitarian  in  its  purpose,  to  protect 
the  lives  and  limbs  of  railroad  employees  by  making  it  unnec- 
essary for  men  operating  the  couplers  to  go  between  the  ends 
of  the  cars,  the  act  is  not  to  be  construed  so  narrowly  as  to  de- 
feat the  obvious  intention  of  the  Legislature.  Johnson  v. 
Southern  Pacific  Rv.  Co.,  196  U.  S.  1.  25  Sup.  Ct.  158,  49  I.. 
Ed.  363 ;  Schlemmer  v.  Buffalo,  etc.,  Ry.  Co.,  205  U.  S.  1.  2" 
Sup.  Ct.  407,  5!  L.  Ed.  681 ;  United  States  v.  Illinois  Central 
R.  R.  Co.  (6th  Circuit),  177  Fed.  801,  101  C.  C.  A.  15.    It  is 
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the  generaHy  recognized  construction  of  the  act  that  the  mere 
fact  that  a  car  is  not  itself  engaged  in  the  movement  of  inter- 
state commerce  does  not  take  it  out  of  the  operation  of  the 
safety  appliance  act.  It  is  so  subject  if  part  of  a  train  of  cars 
containing  interstate  traffic  (Louisville  &  Nashville  R.  R.  Co.  v. 
United  States,  186  Fed.  280,  decided  by  this  court  February  7, 
1911 ;  Norfolk  &  Western  Ry.  Co.  v.  United  States  [4th  Circuit] 
177  Fed.  623,  101  C.  C.  A.  249) ;  and  this  is  so  even  if  the  car 
is  itself  empty  (Schlemmer  v.  Buffalo,  etc.,  Ry,  Co.,  supra; 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  United  States  [8th  Circuit]  165 
Fed.  423,  91  C.  C.  A.  373,  20  L,  R.  A,  [N,  S,]  473;  United 
States  V.  St.  Louis,  L  M,  &  S.  R,  Co.  [D,  C]  154  Fed.  516)  ;  and 
even  although  the  train  is  running  only  between  points  in  the 
same  state,  provided  interstate  traffic  is  carried  by  the  train 
(United  States  v.  International  &  G,  N.  R,  Co.  [5th  Circuit] 
174  Fed.  638,  98  C.  C.  A.  392;  United  States  v.  Wheeling  &  L. 
E.  R.  Co.  [D.  C]  167  Fed.  198) ;  and  even  though  being  hauled 
to  a  repair  shop  (Chicago,  M.  &  St.  P.  Ry.  Co,  v.  United  States, 
supra;  United  States  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  supra). 

In  Wabash  R.  R.  Co,  v.  United  States,  168  Fed.  1,  93  C.  C. 
A.  393,  the  Circuit  Court  of  Apeals  for  the  Seventh  Circuit 
held  that  a  car  belonging  to  a  railroad  engaged  in  interstate 
commerce,  and  which  car  is  customarily  and  generally  employed 
in  moving  interstate  traffic,  is  subject  to  the  federal  safety  ap- 
pliance act.  This  holding  was  made  in  a  case  heard  upon  de- 
murrer, the  effect  of  whidi  was  to  admit  that: 

"The  defective  car  was  not  part  of  an  interstate  train,  was  not 
itself  being  moved  on  an  interstate  journey,  and  was  not  ex- 
clusively devoted  to  the  carriage  of  commodities  in  interstate 
traffic." 

Judge  Seaman  dissented  from  the  judgment  of  the  court, 
upon  the  ground  that  the  statute  so  construed  would  be  uncon- 
stitutional. Several  decisions  have  been  made  by  District  Courts 
recognizing  the  proposition  asserted  in  Wabash  Ry.  Co.  v. 
United  States,  supra,  although  in  some  at  least  of  these  cases 
the  proposition  decided  in  the  Wabash  Case  seems  not  to  have 
been  necessary  to  the  decision  actually  made.  See  United  States 
V.  Great  Northern  Ry.  Co.  (D.  C.)  145  Fed..  438;  Kellly  v. 
Great  Northern  Ry.  Co  (C,  C.)  152  Fed.  211 :  United  States  v. 
Chicago  &  N.  W.  Ry.  Co.  (D.  C.)  157  Fed.  616;  United  States 
I'.  Southern  Ry.  Co.  (D.  C)  164  Fed.  347;  Hohenleitner  i'. 
Southern  Pacific  R.  R.  Co.  (C.  C.)  177  Fed.  796;  United  States 
V.  St.  LouiS;  I.  _M.  &  S.  R.  Co,  (D,  C)  154  Fed,  516. 

[2]  Considering  the  language  of  the  act,  its  purpose,  and  the 
liberality  with  which  it  has  been  construed,  we  are  constrained 
to  hold,  subject  to  the  limitations  hereafter  stated,  that  the  cars 
of  an  interstate  railroad,  which  are  generally  used  interchange- 
ably and  indiscriminatly  in  both  interstate  and  intrastate  traffic, 
42  R  R  R— 39  ,  -  , 
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are  subject  to  the  act  while  employed  commercially  and  in  such 
indiscriminate  and  interchangeable  use.  A  carrier  cannot  law- 
fully use  a  car  interchangeably  in  interstate  and  intrastate  traffic 
without  first  equipping  it  in  accordance  with  the  federal  act.  The 
duty  or  original  equipment  becomes  fixed  by  its  actual  application 
to  such  interchangeable  use;  and  employees  required  to  handle 
such  -cars  in  the  dangerous  work  of  coupling  and  uncoupling 
with  knowledge  of  such  interchangeable  and  indiscriminate  use 
should  not,  on  finding  a  car  originally  equipped  according  to  the 
act,  and  not  either  devoted  at  the  time  to  purely  intrastate  use 
or  withdrawn  from  commercial  use,  be  required  to  determine 
whether  to  use  such  car  with  such  defective  equipment  at  the 
peril  of  assuming  the  risk  incident  thereto,  or  to  decline  to  do 
so  at  the  risk  of  losing  their  employment. 

[3]  But  we  think  that  the  cars  of  an  interstate  railroad,  al- 
though generally  used  interchangeably  and  indiscriminately  in 
both  intrastate  and  interstate  traffic,  are  not  subject  to  the  act 
while  actually  devoted  to  purely  intrastate  use,  even  though  not 
set  apart  solely  and  specifically  for  such  use.  The  act  so  con- 
strued is  not,  in  our  opinion,  unconstitutional.  It  does  not  at- 
tempt to  regulate  all  the  business  and  concerns  of  a  railroad 
merely  because  it  engages  in  interstate  commerce,  but  regulates 
those  concerns  only  because  they  relate  to  interstate  commerce. 
We  think  the  conclusion  we  have  reached  in  this  r^ard  does 
not  cinflict  with  the  decision  of  the  Supreme  Court  in  the  Em- 
ployer's Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct.  141.  52  L. 
Ed.  297.  See,  also,  Louisville  &  N.  Ry.  Co.  v.  United  States, 
recently  decided  by  this  court,  and  before  referred  to,  where  the 
constitutionality  of  the  safety  appliance  act  as  there  construed 
is  discussed.  The  instructions  given  by  the  trial  judge,  so  far 
as  in  conflict  with  the  views  we  have  expressed  regarding  the 
construction  of  the  act,  are,  in  our  opinion,  erroneous. 

We  also  think  the  trial  judge  erred  in  making  the  subjection 
of  the  car  to  the  act  depend,  not  upon  the  commercial  tise  of  the 
car  or  upon  its  use  in  connection  with  vehicles  themselves  in 
commercial  use,  in  switchyards  or  elsewhere,  but  solely  because 
used  at  all  on  the  road,  even  if  wholly  withdrawn  from  com- 
mercial use.  The  learned  judge  seems  to  have  treated  the  car 
as  in  use,  within  the  meaning  of  the  act,  if  unnecessarily  and 
improperly  removed  from  the  Coster  yards  for  the  purpose  of  re- 
pair. Assuming  that  the  car  was  generally  subject  to  the  safety 
appliance  act,  it  is  clear  that  it  was  defendant's  duty  to  exercise 
a  high  degree  of  diligence  in  discovering  and  repairing  the  defect 
in  the  coupler,  and  in  withdrawing  the  car  from  commercial  use 
while  such  defect  existed. 

[4]  While  a  carrier  may  move  empty  cars  by  themselves  to 
repair  shops  for  the  purpose  of  having  them  placed  in  condition 
to  comply  with  the  safety  appliance  acts,  without  being  guilt)- 
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of  a  violation  of  those  acts  while  engaged  in  an  honest  effort  to 
meet  tiieir  requirements,  yet  the  cars,  in  any  movement  for  the 
purpose  of  repairing  them  after  they  so  become  defective,  must, 
in  order  not  to  be  subject  to  the  act,  be  wholly  excluded  from 
commercial  use  themselves  and  from  other  vehicles  which  are 
commercially  employed.  St,  Louis  &  S.  F.  R.  Co.  v.  Delk,  158 
Fed.  931,  86  C.  C.  A.  95;  United  States  u.  Southern  Pacific  Ry. 
Co.,  169  Fed.  407,  409,  94  C.  C.  A.  629;  Chicago  Junction  Ry. 
Co.  V.  King  (7th  Circuit),  169  Fed.  372,  94  C.  C.  A.  652. 

[5]  But  we  think  that,  notwithstanding  the  defendant  did 
not  seasonably  repair  the  defect  in  the  car,  the  latter  was  not 
subject  to  the  act  while  actually  withdrawn  from  commercial 
use  and  from  connection  with  vehicles  in  commercial  use — for 
example,  while  being  hauled  to  Lenoir  in  a  purely  intrastate 
train,  composed  only  of  cars  carried  for  purpose  of  repair,  or 
while  retained  on  a  repair  track  out  of  all  connection  with  vehicles 
in  commercial  use.  On  the  other  hand,  it  would  be  subject  to 
the  act  while  being  hauled,  even  for  such  purpose,  in  a  train 
of  an  interstate  nature,  as  a  regular  freight  train  to  Chattanooga 
and  Cleveland  may  have  been  (Chicago  &  N.  W,  R,  Co.  v. 
Uited  States  [8th  Circuit],  168  Fed.  236,  93  C.  C.  A.  450, 
21  L.  R.  A.  [N.  S.]  690;  United  States  v.  R.  G.  Western  R.  Co. 
|8th  Circuit],  174  Fed.  399,  98  C.  C.  A.  293;  St.  Louis  &  S.  F. 
R.  Co.  V.  Delk  [6th  Circuit]  supra),  or  even  while  on  a  transfer 
track,  if  in  connection  with  vehicles  commercially  employed. 

But  the  court  did  not,  in  our  opinion,  err  in  refusing  to  instruct 
a  verdict  for  defendant.  Plaintiff's  declaration  alleges  that  the 
cars  between  which  plaintiff  was  caught  and  injured  "were  in 
use,  and  had  been  in  common  and  regular  use,  upon  the  lines  of 
road  of  the  defendant  engaged  in  moving  and  transporting  inter- 
state commerce  and  traffic,  and  that  they  were  at  the  time  of 
said  accident  being  used  in  connection  with  other  cars  of  the  de- 
fendant in  the  making  up  and  distribution  of  trains  for  the 
pumose  of  transporting  and  moving  interstate  commerce  and 
traffic  over  the  defendant's  said  line  of  railroad."  The  car  in 
question  is  thus,  in  substance,  alleged  to  have  been  it sel? actually 
engaged  at  the  time  in  interstate  traffic,  and  to  have  been  in 
use  at  the  time  in  connection  with  vehicles  so  engaged. 

.•Mthough  the  injury  did  not  occur  while  the  car  was  in  a 
train  bound  for  Lenoir  City,  but  while  employed  in  switching 
and  transfer  operations,  there  was  testimony  tending  to  show 
that  it  had  not  been  withdrawn  from  connection  with  cars  com- 
mercially employed.  Unless  so  withdrawn,  the  car,  if  otherwise 
subject  to  the  act,  would  not  be  relieved  therefrom  by  its  own 
withdrawal  from  commercial  use.  There  was  also  testimony 
tending  to  show  that  the  car  in  question  was  at  the  time  of  the 
accident  employed  in  connection  with  cars  engaged  in  inter- 
state traffic,  and  thus  made  subject  to  the  act,  even  if  not  itself 
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a  car  engaged  in  such  interstate  commerce.  The  testimony 
tended  to  show  that  the  car  was,  through  the  fault  of  the  de- 
fendant, placed  on  the  transfer  track  in  question ;  that  this  trade 
was  used  without  discrimination  for  both  state  and  interstate 
traffic  in  connection  with  the  making  up  and  unmaking  of  trains; 
that  on  this  track  at  the  time  were  cars  employed  in  commerce 
generally,  as  well  as  cars  actually  engaged  in  interstate  commerce, 
whose  movement  in  fact  precipitated  the  collision  and  conse- 
quent injury  to  plaintiff. 

[6]  One  of  the  piominent  objects  of  the  federal  safet>-  appli- 
ance acts  is  the  protection  of  railroad  employees  in  the  making 
up  and  unmaking  of  trains,  and  of  sorting  cars  in  connection 
therewith.  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Voelker,  129  Fed. 
522,  65  C.  C.  A.  226,  70  L.  R.  A.  264;  Wabash  Ry.  Co.  v.  United 
States,  supra ;  St.  horns  &  S.  F.  R.  Co:  v.  Delk,  supra.  The  fact 
that  the  car  in  question  could  have  been,  and  was  about  to  be- 
taken from  the  transfer  track  without  being  connected  with  or 
without  the  movement  of  the  cars  on  the  west  end  of  the  track, 
is  not,  to  our  minds,  necessarily  ■controlling  of  the  question  whether 
the  car  was  withdrawn  from  use  in  connection  with  cars  com- 
mercially engaged,  or  from  use  in  connection  with  cars  engaged 
in  interstate  commerce.  If  the  cars  then  and  there  in  commercial 
use  were  subject  to  be  directly  connected  with  the  car  in  question, 
in  the  natural  and  regular  course  of  switching  operations,  the 
connection  contemplated  by  the  statute  may  have  existed,  not- 
withstanding the  car  was  not  actually  connected  up  with  any 
cars  at  the  time  in  commercial  use.  Again,  if  the  cars  to  tlie 
east  of  the  car  in  question,  and  to  which  it  was  being  connected, 
were  themselves  in  commercial  use,  the  car  in  question  would 
still  be  subject  to  the  act. 

For  the  error  in  the  instruction  to  the  jury  which  we  have 
pointed  out,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered.  We  think  the  views  we  have  expressed  sufficiently 
indicate  our  opinion  upon  the  questions  raised  by  the  specific 
errors  assigned. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  8,  1911.) 

[1B8  Fed.  Rep.  417.] 

Master  and  Servant — Action  for  Injury  to  Servant — Questions  for 
Jury. — Plaintiff's  intestate  was  a  freight  conductor  on  Jefendant's 
railroad,  and  on  feeling  a  sudden  shock  while  riding  in  the  caboose 
rushed  upon  the  platform  to  look  ahead,  when  the  two  parts  of  the 
train,  which  had  separated,  came  together  with  such  force  that  he 
was  thrown  to  the  track  and  killed.  The  separation  of  the  train 
was  due  to  the  opening  of  a  coupler  on  a  car  which  had  been  taken 
into  the  train  at  the  station  last  passed,  which  came  uncoupled  again 
1  short  time  later.  There  was  evidence  tending  to  show  that  the  pin 
which  held  the  two  parts  of  the  coupler  in  place  was  worn  and  titted 
loosely  and  might  have  been  thrown  up  by  the  movement  of  the 
cars.  Held,  that  the  question  of  defendant's  negligence  in  permitting 
the  continued  use  of  a  coupler  so  defective  from  wearing,  and  also 
the  question  of  the  contributory  negligence  of  deceased  in  going 
upon  the   platform,  were   both  properly   submitted  to  the  jury. 

Uaster  and  Servant— Action  for  Injury  to  Servant— Contributory 
Megtigence.* — A  master  through  whose  negligence  a  servant  has 
been  placed  in  sudden  peril  cannot  require  of  the  servant  the  same 
measure  of  prudence  and  care  which  one  having  time  for  reflection 
mifthl  be  expected  to  exercise. 

Master  and  Servant— Master's  Liability  for  Injury  to  Servant — 
Coatribntoiy  Negligence. — \  rule  of  a  railroad  company,  requiring 
conductors  to  "examine  couplings,  wheels,  journals  and  brakes  of 
the  cars  in  their  trains  while  on  the  road  as  often  as  their  duties 
will  permit,"  did  not  impose  on  the  conductor  of  a  freight  train  such 
an  absolute  duty  to  inspect  the  couplers  of  a  car  taken  into  his  train 
St  a  way  station  as  to  charge  him  as  a  matter  of  law  with  contrib- 
utory negligence  which  would  preclude  a  recovery  for  his  death 
because  he  failed  to  discover  an  obscure  defect  in  one  of  such  coup- 
lers, in  consequence  of  which  his  train  broke  in  two  and  he  was 
killed. 

Master  and  Servant — Master's  Inability  for  Injury  to  Servant— As- 
•"Oiption  of  Risk.t — A  conductor  of  a  freight  train  cannot  be  held 

•See  last  foot-note  of  Hoff  v.  Los  Angeles-Pac.  Co.  (Cal.),  39  R. 
R.  R.  47,  83  Am.  &  Eng.  R.  Cas.,  N.  S.,  47:  last  foot-note  of  South- 
"ti  Pac.  R.  Co.  V.  Svensden  (Ariz.),  38  R.  R.  R.  126,  81  Am.  &  Eng. 
R.  Cas.,  N.  S.,  126;  last  toot-note  of  Stack  v.  East  St.  Louis  &  S. 
Ry.  Co,  (111.),  37  R.  R.  R.  410,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  410. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  general 
rules  and  principles  involved  in  the  doctrine  of  assumption  of  risks 
by  railroad  employees,  see  second  foot-note  of  Louisville  &  N.  R. 
Co,  v.  McMillen  (Ky.),  39  R.  R.  R.  591.  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  591:  second  head-note  of  Chicago,  etc..  Ry.  Co.  v.  Grubbs  (Ark.), 
M  R.  R.  R.  S96,  68  Am.  &.  Eng.  R.  Cas.,  N.  S..  595;  fourth  head-note 


,,  Google 


614        Vol  42  R  R  R— Voi.  65  Am  &  Eng  R  Cas  N  S 

Louisville  &    N.  R.  Co.  v.   Wilson 
as  matter  of  tew  to  have  assumed  the  risk  from  a  defective  coupler 
which  it  was  the  duly  of  the  railroad  company  to  maintain  in  good 
order,  where  the  defect  was  not  obvious. 

Haater  and  Servants-Action  for  Injury  to  Servant — Pteadii^—Va- 
tuuifc. — Where  the  declaration,  in  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  conductor,  alleged  that  he  was 
thrown  "out  of"  the  caboose  in  which  he  was  riding,  evidence  that 
he  was  thrown  from  the  platform  of  the  caboose  did  not  constitute 
a  material  variance. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

Action  by  Nell  Moore  Wilson  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed, 

Albert  W.  Biggs  and  John  B.  Keebie,  for  plaintiff  in  error. 

Jere  Home,  for  defendant  in  error. 

Before  Severens  and  Knappen,  Circuit  Judges,  and  San- 
FOBD,  District  Judge. 

Severens,  Circuit  Judge.  The  defendant  in  error  brought 
this  suit  in  a  court  of  the  state  of  Tennessee,  from  whence  it 
was  removed  into  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Tennessee  upon  the  petition  of  the  rail- 
road company.  Its  object  was  -to  recover  damages  alleged  to 
have  been  sustained  by  her  in  consequence  of  the  death  of  her 
husband  through  the  negligence  of  the  railroad  company,  and  is 
founded  upon  a  statute  of  that  state  giving  such  a  remedy. 

Charles  Wilson,  the  husband,  was  at  the  time  of  the  acci- 
dent which  caused  his  death  in  the  employment  of  the  railroad 
company  as  a  conductor  of  a  freight  train  running  between 
Paris,  Tenn.,  and  Guthrie,  Kj.  Proceeding*  from  Paris  on 
February  7,  1907,  he  stopped  at  a  minor  station  called  Erin 
and  took  a  freight  car  standing  there  into  his  train.  When  the 
train  was  connected  up  for  its  further  journey,  this  car  was  in  the 
midst,  ahead  by  several  other  cars  of  the  caboose  which  was  at  the 
rear  end  of  the  train.  ■  After  the  train  had  proceeded  three 
or  four  miles,  Wilson,  who  was  having  a  lunch  in  the  caboose 
with  Porter,  an  assistant  trainmaster  of  the  company,  and  Brown, 
a  flagman,  experienced  a  sudden  shock  which  startled  them.  The)' 
surmised  that  the  train  had  broken  in  two.  Wilson  rushed  to 
the  forward  platform  of  the  caboose  and  looked  around  the  cars 

of  Southern  Ry.  Co.  v.  Foster  (Va.),  39  R.  R.  R.  578.  68  Am.  * 
Eng.  R.  Cas.,  N'.  S.,  578;  second  paragraph  of  second  foot-note  of 
Long  Pole  Lumber  Co.  v.  Gross  (C.  C.  A.).  37  R.  R.  R.  669,  » 
Am.  &  Eng.  R.  Cas..  N.  S..  669;  foot-note  of  Jackson  v.  Chicago. 
etc.,  Ry.  Co.  (C.  C.  A.),  37  R.  R.  R.  307.  60  Am.  8e  Eng.  R.  Cas..  N. 
S.,  307. 
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ahead  to  see  what  had  happened.  A  curve  in  the  road  prevented 
his  sight.  He  turned  to  the  other  end  of  the  platform  where 
he  would  have  a  better  view.  At  about  this  moment,  the  rear 
section  of  the  train  came  into  violent  collusion  with  the  forward 
part,  Wilson  was  thrown  down  upon  the  track,  where  he  was 
fatally  injured  by  the  passing  wheels,  and  shortly  after  died. 
On  examination,  it  appeared  that  the  train  had  fallen  apart  from 
the  opening  of  the  coupler  on  one  end  of  the  car  taken  in  at 
Erin.  By  the  impact  of  the  collision  the  coupler  had  been  closed 
again.  The  train  got  under  way,  and,  after  going  a  few  miles 
further,  the  train  parted  again  by  the  opening  of  the  same 
coupler.  Thereupon  the  parts  of  the  coupler  were  se- 
cured together  by  wires,  and  the  rest  of  the  journey  was  made 
without  accident.  Shortly  thereafter  this  coupler  was  taken 
apart  and  carefully  examined  by  the  company's  experts.  The 
substance  of  their  testimony  was  that  they  could  find  no  par- 
ticular defect  and  that  they  were  unable  to  account  for  its  coming 
apart,  unless  it  happened  from  the  becoming  loose  of  the  pin 
or  block  which  normally  drops  down  into  a  space  in  the  inside 
of  the  arms  of  the  coupler  when  closed  and  secures  them  in  that 
position.  The  coupler  is  unlocked  by  raising  the  pin  out  of  the 
space  between  the  arms.  The  pin  was  found  to  be  worn  and  it 
fitted  loosely  in  its  place.  From  the  evidence  in  the  record,  it 
would  seem  that  the  jury  would  probably  turn  to  these  facts 
and  conclude  that  the  accident  happened  from  the  loose  and 
imperfect  ccuDperation  of  the  pin  and  the  arms  of  the  coupler, 
b}'  reason  of  which  the  pin  might  be  thrown  up  by  the  agitating 
movement  of  the  cars. 

Upon  the  trial  of  the  case  before  a  jury  the  defendant,  after 
the  testimony  was  in,  moved  the  court  to  instruct  the  jury  to 
find  a  verdict  in  its  favor.  This  was  refused,  and  the  case  was 
submitted.  The  plaintiff  recovered  a  verdict  for  $10,000.  There  ■ 
was  a  motion  for  a  new  trial,  which  was  denied.  Thereupon  a 
judgment  was  entered  in  conformity  with  the  verdict. 

It  should  be  noted  that  the  declaration  founded  the  plaintiff's 
right  to  recover  upon  the  principles  of  the  common  law.  Sub- 
sequently, the  plaintiff  obtained  leave  to  amend,  and  thereupon 
an  amended-  declaration  was  filed  in  which  was  included  a  charge 
that  the  defendant  was  negligent,  in  that  while  it  was  engaged  in 
interstate  commerce  it  failed  to  comply  with  the  reqnirments  of 
the  federal  safety  appliance  acts  in  respect  to  the  couplings.  But, 
when  the  case  came  on  for  trial,  the  defendant  moved  that  the 
amendment  be  stricken  out,  and,  the  plaintiff  consenting  thereto, 
llie  court  granted  the  motion,  and  the  cause  proceeded  to  trial 
"pon  the  original  declaration.  Upon  the  hearing  in  this  court, 
these  conditions  have  been  observed,  and  no  reference  has  been 
made  to  the  question  whether  the  defendant  was  at  the  time 
engaged  in  enterstatc  commerce,  or  to  the  obligation  assumed  by 
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a  railroad  company  in  respect  to  the  couplings  of  its  cars  when  so 
engaged. 

Three  leading  propositions  were  involved  in  the  issues  and  were 
controverted  before  the  jury: 

First,  was  the  defendant  negligent  in  permitting  the  car  to 
be  used  while  in  a  defective  and  dangerous  condition? 

Second,  was  the  plaintiff's  deceased  husband  guilty  of  negli- 
gence in  failing  to  properly  inspect  the  couplings  of  the  car 
when  he  took  it  into  his  train  at  Erin? 

Third,  whether,  as  contended  by  the  defendant,  the  deceased 
husband  assumed  the  risk  of  conditions  such  as  existed  in  the 
couplings  of  the  car  in  question. 

[1]  Upon  all  these  questions  the  court  stated  to  the  jury 
correctly  the  general  rules  of  law  pertaining  to  the  relative  duties 
of  the  employer  and  the  employee  in  such  cases.  We  are  of 
opinion  that  the  court  properly  submitted  the  case  to  the  jiir\', 
instead  of  assuming  the  material  facts  to  be  incontestable.  First, 
the  jury  might  not  unreasonably  have  found  that  the  coupling 
was  defective  and  dahgerous  from  the  imcontr  a  dieted  facts  that 
it  opened  while  in  ordinary  use  and  opened  a  second  time  in  the 
same  circumstances  soon  after,  and  the  further  testimony  con- 
cerning the  worn  and  loose  condition  in  which  the  parts  were 
found  on  subsequent  examination.  These  facts  would  tend 
also  to  indicate  that  the  defects  had  existed  for  some  time — 
long  enough  to  have  been  discovered  by  proper  inspection. 

[2]  Second  upon  the  question  whether  the  deceased  conductor 
was  guilty  of  contributory  negligence  in  rushing  out  upon 
the  platform  of  the  caboose  to  find  out  what  was  the  trouble 
with  his  train,  instead  of  remaining  in  the  caboose  until  the 
danger  was  passed  or  going  up  into  the  lookout,  a  place  of  com- 
parative safety,  to  obtain  a  view,  the  jury  might  well  have  thought 
that  the  exciting  character  of  the  circumstances  in  which  he 
was  placed  ought  to  excuse  him  from  that  degree  of  prudence 
and  regard  for  his  own  welfare  which  a  man  would  ex- 
ercise upon  deliberation  in  cooler  moments,  and  that  the 
employer  whose  negligence  had  led  to  the  peril  ought  not 
to  be  heard  to  require  of  its  servants  that  measure  of  pru- 
dence which  one  having  an  opportunity  for  reflection  would 
be  expected  to  txercise.  Such  is  the  general  rule  of  law  appli- 
cable to  the  conduct  of  men  in  emergencies  not  resulting  from 
their,  own  fault.  Labatt  on  Master  &  Servant,  §  358;  Kane  v. 
Northern  Cent.  R.  Co,,  128  U.  S.  91.  9  Sup.  Ct.  16,  32  L.  Ed 
339;  Union  Pac.  R.  Co.  v.  McDonald,  152  U.  S.  262,  14  Sap. 
Ct.  619,  38  L.  Ed.  434;  Killien  v.  Hvde  (D.  C.)  63  Fed.  172; 
Marande  v.  Texas  &  Pac.  R.  Co.,  102  Fed.  246,  42  C.  C.  A.  317; 
and  29  Cyc.  521,  where  many  cases  are  cited. 

[3]  It  is  urged  for  the  defendant  that  the  plaintiff  was  also 
guilty  of  contributory  negligence,  in  this,  that  there  was  a  rule 
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of  the  company  which  required  the  conductor,  when  taking 
in  freight  cars  at  stations  where  there  was  no  inspector,  to  see 
that  they  are  in  a  safe  condition,  and  that  this  duty  extended  to 
an  inspection  of  its  couplings.  And  it  is  contended  that,  it 
not  appearing  that  Wilson  made  such  an  inspection,  he  should 
be  held  guilty  of  such  contributory  negligence  as  to  prevent  a 
recovery.  This  is  assigned  as  a  reason  why  the  court  should 
have  directed  a  verdict.  The  testimony  incorporated  in  the  bill 
of  exceptions  concerning  the  supposed  rule  leaves  the  subject 
in  doubt.  The  testimony  of  officers  of  the  company  was  to 
the  effect  that  there  was  such  a  rule,  and  one  of  them  produced 
on  cross-examination  a  printed  book  of  rules,  and  among  them 
there  was  found  this : 

"Conductors  must  examine  couplings,  wheels,  journals  and 
brakes  of  the  cars  in  their  train  while  on  the  road  as  often  as 
their  duties  will  permit." 

And  this  rule  was  put  in  evidence.  It  is  fairly  inferable,  and 
the  jury  mig^t  have  understood  that  the  witnesses  just  mentioned, 
when  they  testified  about  the  duties  of  conductors,  were  giving 
their  opinions  of  what  this  rule  required.  The  jury  were  not 
bound  to  accept  this  interpretation  of  the  rule.  Indeed,  it  is 
proper  to  say  that  it  is  not  fairly  susceptible  of  a  construction 
which  absolutely  imposed  the  particular  duty  of  inspecting  the 
coupler  of  this  car  taken  in  by  Wilson  at  Erin.  And  no  other 
rule  of  the  company  concerning  this  subject  was  produced.  It 
might  properly  have  been  inferred,  from  the  failure  to  produce 
it,  that  in  fact  there  was  no  other,  ^[oreover,  the  testimony 
offered  by  the  company  to  exonerate  itself  from  fault  in  using 
this  coupler  tended  to  show  that,  upon  a  careful  and  pains- 
taking examination  of  the  coupler  made  after  the  accident,  no 
defect  was  discovered  which  should  have  caused  the  accident. 
Yet  it  is  now  urged  that  the  defect  was  so  obvious  that  the 
conductor,  occupied  with  the  whole  care  of  the  train,  ought  to 
have  observed  it.  Between  these  inconsistent  propositions,  the 
jury  might  find  a  middle  ground  and  say  that  the  defect  was 
grave  enough  to  show  a  failure  to  give  proper  inspection  on  the 
part  of  the  company,  but  not  so  grave  as  to  be  obvious  to  such 
inspection  as  the  conductor  would  be  bound'  to  make  under  a 
dutj-  to  examine  the  cars  in  his  train  "as  often  as  his  duty  will 
permit."  The  defect  in  the  coupler  was  not  apparent  to  observa- 
tion of  external  indications,  but  would  be  likely  to  require  a 
somewhat  critical  examination  of  its  interior  parts. 

[4]  Third.  Did  the  conductor  assume  the  risk  of  this  coupler 
wing,  or  becoming,  out  of  order?  The  duty  of  maintaining  it  in 
order  was  a  duty  of  the  company.  The  conductor  assumed  only 
those  risks  whkh  were  obvious  or  which  would  have  been  ascer- 
tained by  a  proper  discharge  of  his  duty.     What  we  have  said 
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upon  the  subject  of  his  contributory  negligence  applies  equally 
to  this  of  his  alleged  assumed  risk.  Though  not  the  same,  they 
are  often  closely  related  defenses,  especially  when  the  alleged 
negligetKc  consists  in  not  discovering  that  the  master  has  not 
performed  his  duty  in  making  safe  the  conditions  in  whicii 
the  employee  is  required  to  perform  his  service.  The  principles 
of  law  applicable  to  the  case  are  familiar.  The  questions  of 
fact  were  for  the  jury,  and  it  is  impossible  to  say  upon  this 
record  that,  as  matter  of  law,  the  jury  manifestly  erred  in  its 
conclusion  upon  any  of  the  substantive  facts  which  would  entitle 
the  plaintiff  to  recover. 

[5]  It  remains  only  to  notice  that  the  defendant  proposed 
certain  specific  instructions,  five  in  number,  which  were  all  re- 
fused. There  was  a  general  exception.  In  order  to  make  the  ex- 
ception available,  it  must  appear  that  all  of  the  requested  instruc- 
tions ought  to  have  been  given.  Some  of  them  had  already 
been  substantially  covered  by  the  instructions  already  given. 
One  of  these  specific  instructions  requested  was  this: 

"It  is  alleged  in  the  declaration  that  the  deceased,  Chas. 
Wilson,  was  thrown  out  of  the  caboose  in  which  he  was  riding 
as  conductor,  and  which  was  his  post  of  duty,  etc.  Plaintiff's 
evidence  shows  that  he  was  not  in  the  caboose,  but  on  the  plat- 
form of  the  same  immediately  before  his  injury'.  Therefore 
there  can  be  no  recovery  under  this  declaration." 

The  supposed  variance  was  not  material,  and  should  have 
been  disregarded.  To  have  required  the  jury  to  make  their  verdict 
turn  on  so  nice  a  distinction  as  this  m^ht  have  led  to  a  mis- 
carriage of  justice. 

There  are  no  other  questions  of  sufficient  merit  to  require 
further  disc 


The  judgment  must  be  affirmed,  with  costs. 
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(Supreme  Court  of  Arkansas,  July  10,  1911.) 

[139  S.  W.  Rep.  680.] 

CoTTiero — Carruge  of  Goods — Ternunatioa  of  Liability.* — The  ex- 
traordinary liability  of  a  carrier  as  insurer  of  the  goods  continues 
nntil  the  proper  delivery  at  the  destination. 

Carriers — Lobs  of  Goods — Questions  for  Jury.f — Ordinarily  it  is  a 
question  for  the  jury  as  to  what  is  a  reasonable  time  for  the  re- 
moval of  goods  after  carried  to  their  destination,  but  when  the  facta 
are  undisputed  it  is  for  the  court  to  determine  what  is  a  reasonable 

Carriers — Delivery  of  Goods — Reasonable  Time.* — Where  a  dray- 
agt  company  which  was  a  common  carrier  was  the  agent  of  the  con- 
signee to  receive  a  shipment  of  one  car  load  of  goods,  which  the 
evidence  showed  to  have  been  removed  in  about  a  day  or  a  day  and 
a  half,  and  the  railroad  company  notified  the  drayage  company  more 
ihan  that  time  before  the  goods  were  destroyed  by  fire,  the  car 
having  been  placed  on  a  house  track  for  unloading,  there  was  a  com- 
pleted delivery  by  the  railroad  company  to  the  drayage  company. 

Cairiera — Common  Carriers  of  Go»ds — Drayage  Companies. — The 
mode  employed  in  transporting  goods  is  immaterial,  and  persons  who 
are  engaged  in  the  business  of  transporting  goods  from  place  to 
place  in  a  city,  in  drays  or  transfer  wagons,  may  be  common  car- 
riers. » 

Carriers — Common  Carriers  of  Goods — Commencement  of  Liabil- 
'^4— The  liability  of  a  drayage  company  as  a  common  rarrier  be- 

'For  the  authorities  in  this  series  on  the  question  when  the  liabil- 
ity of  a  railroad,  as  a  common  carrier,  terminate  after  the  arrival  of 
freight  at  its  destination,  see  first  foot-note  of  Citizens',  etc.,  Bank  v. 
Southern  Ry.  Co.  (N.  Car.).  38  R.  R.  R.  707.  61  Am.  &  Eng.  R. 
Cas..  N.  S.,  707;  foot-note  of  Hurley  &  Son  v.  Norfolk,  etc.,  Ry.  Co. 
<W.  Va.),  39  R.  R.  R,  313,  6B  Am.  &  Eng.  R.  Cas.,  N.  S.,  313;  third 
(iMd-note  of  Gulf,  R.  Co.  v.  Ferguson,  etc.,  Dry  Goods  Co,  (Miss.). 
37  K.  R.  R.  484,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  484;  foot-note  of 
Brooks  Mfg.  Co.  v.  Southern  R.  Co.  (N.  Car.),  37  R  R.  R.  348,  60 
Am.  &  Eng.  R.  Cas.,  N.  S..  248. 

tFor  the  authorities  in  this  series  on  the  question  what  is  reason- 
able time  for  removal  of  goods,  from  the  carrier's  possession  after 
their  arrival  at  destination,  see  last  foot-note  of  Gulf,  etc.,  Co.  v. 
Ferguson,  etc..  Dry  Goods  Co.  (Miss.).  37  R.  R.  R.  484,  60  Am.  & 
Eng.  R.  Cas..  N.  S..  484;  last  foot-note  of  Southern  Ry.  Co.  v,  W.  T. 
Adams  Mach.  Co,  (Ala.).  37  R.  R.  R.  230,  80  Am.  &  Eng,  R.  Cas,, 
S.  S.,  330;  fourth  head-note  of  Central  of  Georgia  Ry.  Co.  v.  Burton 
(Ala.),  35  R.  R.  R,  685,  58  Am.  &l  Eng.  R.  Cas.,  N,  S.,  635. 

tSee  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.), 
Sfl  R.  R.  R.  338.  68  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  foot-note  of 
Burrowes  v.  Chicago,  etc.,  R.  Co.  (Neb.),  37  R.  R.  R.  450,  60  Am.  & 
Eng.  R.  Cas.,  N,  S.,  450. 
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gan  wlten  it  accepted  and  received  goods  situated  in  a  car  on  a  bouse 
track  commonly  used  for  unloading  goods,  when   it  took   possession 
of  the  car  and  began  actual  removal  of  the  goods. 

Carriers — Common  Carriers  of  Goods — Termination  of  Liability.* 
— The  liability  of  a  drayage  company  as  a  common  carrier  of  goods, 
receiving  goods  from  a  car  on  a  house  track,  continued  until  it  had 
completed  the  carriage  by  the  actual  delivery  of  the  goods  to  the  con- 
signees at  their  place  of  business. 

Carriers — Loss  of  Goods — Liability  as  Insnrer.g — Where  goods 
were  delivered  by'  a  railroad  company  to  a  transfer  company,  which 
was  a  common  carrier,  the  transfer  company  were  liable  as  an  insurer 
oii'loss  of  the  goods  by  fire. 

Carriers — Loss  of  Goods — Proxiniate  Cause. — Where  goods  were 
delivered  by  a  railroad  company  to  a  transfer  or  drayage  company 
and  destroyed  by  fire  while  in  its  possession,  the  fire  was  the  proxi- 
mate cause  of  the  loss,  and  the  drayage  company  could  not  escape 
liability  on  the  ground  that  the  consignees  had  delayed  making  pay- 
ment of  drafts  attached  to  the  bill  of  lading,  and  thereby  delayed 
surrender  of  the  goods  to  the  transfer  company. 

Carriers — Loss  of  Goods— Evidence. — In  an  action  against  a  car- 
rier for  loss  of  goods  by  fire,  evidence  held  sufficient  to  establish  the 
amount  of  the  loss  of  each  of  the  plaintiffs. 

Appeal  and  Cross-Appeal  from  Circuit  Court,  Clark  Count\; 
J.  M.  Carter,  Judge. 

Action  by  the  Smoker  Merchandise  Company  and  others  against 
the  Arkadelphia  Milling  Company  and  others.  From  judg- 
ments against  the  Arkadelphia  Milling  Company,  it  appeals. 
Affirmed. 

McMillan  &  McMillan,  for  appellant. 

Callaway  &  Huie,  for  appellees  Smoked  Merchandise  Com- 
pany and  others. 

B.  B.  Kins-ivorthy.  W.  B.  Hemingway,  IV.  V.  Tompkins,  and 
las.  H.  Stevenson,  for  appellee  Railway  Company. 

•See  (•)  on  preceding  page. 

§See  first  foot-note  of  Trakas  v.  Charleston  &  W.  C,  Ry.  Co.  (S. 
Car),  38  R.  R.  R.  711,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  711;  first  fool- 
note  of  Atlantic  C.  L.  R.  Co.  v.  Rice  (Ala.),  37  R.  K.  R.  *78,  80  Am. 
&  Eng.  R.  Cas.,  N.  S.,  478;  toot-note  of  Wahle  v.  Great  Northern 
Ry.  Co..<Mont.),  37  R.  R.  R.  467.  60  Am.  &  Eng.  B.  Cas.,  N.  S.  W; 
first  head-note  of  Colsch  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  37  R.  R- 
R.  453,  60  Am.  &  Eng-  R.  Cas.,  N.  S.,  453;  second  head-note  of  Fraam 
V.  Grand  Rapids  Si  I.  Ry.  Co,  (Mich.),  37  R.  R.  R.  241,  60  Am.  & 
Eng.  R.  Cas.,  N.  S..  341:  second  head-note  of  White  v.  Minneapolis  , 
8l  R.  R.  Ry.  Co.  (Minn.),  36  R.  R.  R.  747,  59  Am.  &  Eng.  R.  Cas., 
N.  S.,  747;  second  head-note  of  Kansas  City,  etc..  Co.  v.  Cox  (OkU,). 
36  R.  R.  R,  104.  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  104;  first  foot-not*  oi 
Chesapeake  &  O.  Ry.  Co,  v.  Hall  (Ky.),  34  R.  R.  R.  468,  57  Am-  « 
Eng.  R.  Cas.,  N.  S.,  468, 
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Fkauenthal,  J.  These  were  four  separate  suits  instituted 
b)-  the  respective  plaintiffs  below  against  the  defendant,  the  St. 
iJouis,  Iron  Mountain  &  Southern  Railway  Company,  and  the 
Arkadelphia  Milling  Company,  as  common  carriers,  for  the  recov- 
ery o£  the  value  of  certain  merchandise  which  was  lost  while 
in  the  course  of  transportation.  The  four  cases  were  consoli- 
dated for  the  purpose  of  trial,  and,  after  the  introduction  of  all 
the  testimony  by  the  parties,  the  court  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Con:q>any  and  against  the  Arkadelphia  Milling 
Company  for  a  recovery  in  favor  of  the  respective  plaintiffs  for 
the  amounts  of  their  several  claims. 

The  plaintiffs  were  engaged  in  the  mercantile  business  in  the 
city  of  Arkadelphia,  and,  through  a  broker  of  the  White  Springs 
Milling  Company,  which  was  located  at  White  Springs,  Mo., 
they,  in  conjunction  with  other  merchants  of  said  city,  made 
separate  purchases,  about  August  25,  1909,  of  a  lot  of  flour  and 
food  stuff,  which  in  the  aggregate  amounted  to  one  car  load. 
The  entire  shipment  was  then  delivered  by  the  White  Springs 
Milling  Company  to  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  at  White  Springs,  Mo.,  in  one  car,  to  be 
carried  by  it  to  Arkadelphia,  and  a  bill  of  lading  was  issued 
therefor,  in  which  the  shipment  was  consigned  to  shipper's  order, 
with  directions  to  notify  J.  W.  Patterson,  who  was  one  of  the 
purchasing  merchants.  Invoices  for  the  several  amounts  of 
goods  purchased  by  each  of  the  merchants,  including  the  plain- 
tiffs, were  by  the  White  Springs  Milling  Company  attached  to 
separate  drafts  drawn  by  it  on  each  of  them,  and  all  of  these 
drafts  were  then  attached  to  the  bill  of  lading  and  sent  to  the 
Elkhom  Bank,  located  at  Arkadelphia,  for  collection. 

The  Arkadelphia  Milling  Company  was  engaged  in  the  business 
of  transporting  goods 'at  the  city  of  Arkadelphia,  and  this  por- 
tion of  its  business  was  known  as  and  called  the  Arkadelphia 
Transfer  Company,  and  will  be  referred  to  by  that  name-  It 
owned  a  number  of  transfer  wagons,  and  was  engaged  in  haul- 
ing for  hire  goods  and  merchandise  from  the  depot  to  the  mer- 
chants in  said  city,  whose  places  of  business  were  situated  some' 
distance  from  the  depot,  and  also  in  hauling  goods  from  these 
places  of  business  to  the  depot,  as  well  as  from  place  to  place  in 
the  cit}'.  It  was  engaged  regularly  in  conveying  goods  as  a  busi- 
ness, and  not  occasionally  between  said  places.  It  held  itself 
out  to  the  public  to  transport  goods  in  this  way  indiscriminately, 
and  undertook  for  hire,  and  was  under  obligation,  to  carry  goods 
ior  all  persons  who  chose  to  employ  it.  According  to  the  testi- 
mony of  the  manager  of  the  transfer  company,  it  represented 
and  was  the  agent  of  the  merchants  in  Arkadelphia  for  the  pur- 
pose of  receiving  from  the  railroad  company  goods  which  were 
consigned  to  them,  and  it  then  carried  same  to  their  various  places 
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of  business.  In  this  way  it  represented  upon  this  occasion  the 
plaintiffs,  as  well  as  the  other  merchants,  relative  to  this  ship- 
ment. 

According  to  the  custom  and  usage  of  the  trade  at  that  place, 
the  manager  of  the  transfer  ccnnpany  would  go  each  morging  to 
the  depot  and  inquire  if  any  shipment  had  arrived;  and  upon 
learning  that  shipments  had  arrived  he  would,  upon  securing 
proper  release  of  the  goods,  transport  same  to  the  merchants. 
In  cases  where  shipments  were  made  with  drafts  attached  to 
bill  of  lading,  he  would  by  telephone  notify  the  bank  holding  the 
drafts,  who  would  then  see  the  merchants  and  collect  same. 
Upon  making  such  collection,  the  bank  would  turn  over  the 
bill  of  lading,  duly  indorsed  by  the  shipper,  to  the  transfer  com- 
pany, who  would  surrender  same  to  the  railroad  company,  and 
the  goods  would  then  be  turned  over  by  the  railroad  company  to 
the  transfer  company,  who  would  transport  same  to  the  mer- 
chants. 

It  appears  from  the  testimony  on  the  part  of  the  railroad  com- 
pany that  the  shipment  in  question  arrived  at  Arkadelphia  on 
the  morning  of  August  31,  1909,  and  that  its  agent  notified  the 
manager  of  the  transfer  company  of  its  arrival  about  8  oclock 
of  the  morning  of  that  day,  and  that  the  car  containing  the  goods 
was  placed  upon  a  house  track  for  unloading,  and  was  at  that 
place  at  7  o'clock  a.  m.  of  September  1,  1909.  There  is,  how- 
ever, a  conflict  in  the  testimony  as  to  when  the  transfer  company 
was  notified  or  learned  of  the  arrival  of  these  goods;  but  llie 
evidence  on  the  part  of  the  transfer  company  shows  that  it 
probably  learned  of  the  arrival  of  the  car  containing  the  goods 
on  September  1.  1909,  and  that  it  unquestionably  was  notified 
and  learned  of  its  arrival  not  later  than  8  o'clock  on  the  morn- 
ing of  September  2,  1909.  The  manager  of  the  transfer  corn- 
panv  testified  that  at  that  hour  he  communicated  with  the  bank 
holding  the  bill  of  lading  and  the  drafts,  and  notified  it  of  the 
arrival  of  the  shipment.  And  the  undisputed  evidence  shows  that 
the  car  was  on  the  house  track,  where,  according  to  custom 
and  usage,  it  was  placed  for  unloading,  not  later  than  7  o'clock 
a.  m.  of  September  2,  1909. 

The  bank  made  collection  of  the  drafts  on  the  morning  of 
September  2d,  and  the  manager  of  the  transfer  company  testified 
that  it  turned  over  to  him  the  bill  of  lading,  duly  indorsed  by  the 
shipper,  at  about  4  o'clock  p.  m.  of  September  2,  1909,  and  that 
at  that  hour  he  surrendered  it  to  the  railroad  company,  and 
thereupon  obtained  the  goods  and  began  unloading  and  transport- 
ing same  at  4  o'clock  p.  m.  of  September  2d.  It  continued  to 
unload  and  transport  the  goods  from  that  lime  until  between  4 
and  5  o'clock  p.  m.  of  September  3d,  1909,  when  the  car,  and 
the  goods  remaining  therein,  were  destroyed  by  fire.  At  that 
time  the  greater  portion  of  the  goods  had  been  removed  from 
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the  car,  and  some  portions  of  plaintiffs'  goods  were  destroyed, 
for  which  these  suits  were  brought.  The  fire  originated  at  about 
3:30  p.  m.  of  September  3d,  in  a  roller  mill  situated  a  short  dis- 
tance from  the  depot,  and  spread  to  the  depot  and  this  car.  The 
fire  occurred  through  no  fault  of  any  of  iJie  parties  to  this  suit, 
and  the  question  involved  herein  is,  Upon  whom  shall  the  loss 
of  the  goods  fall? 

[1]  1.  The  railroad  company  was  a  common  carrier  of  goods, 
and  as  such  undertook  to  transport  this  shipment  from  White 
Springs  to  Aritadelphia.  The  law  imposed  upon  it  the  duty, 
not  only  to  carry  the  goods  safely,  but  it  made  it  also  responsible 
for  the  proper  delivery  thereof  at  the  point  of  destination,  and 
made  it  during  the  course  of  transportation  an  insurer  of  the 
goods  against  loss  from  any  cause,  with  certain  exceptions. 
This  extraordinary  liability  as  an  insurer  of  the  goods  continued 
until  it  made  proper  delivery  thereof  at  the  point  of  destination. 
2  Hutchinson  on  Carriers,  §  662;  2  Parsons  on  Contracts, 
5  183;  C,  R.  1.  &  Pac.  R.  Co.  v.  Pfeifer,  90  Ark.  524,  119  S. 
W.  642,  22  L.  R.  A.  (N.  S.)  1107;  Stimson  v.  Jackson,  58  N.  H. 
138;  L.  &  N.  Ry.  Co.  v.  Gilmer,  89  Ala.  534,  7  South.  654. 

The  liability  of  the  common  carrier  ceases  with  delivery  of 
the  goods  at  the  point  of  destination  according  to  the  directions 
of  the  shipper,  or  according  to  the  usage  and  custom  of  the  trade 
at  such  place  of  destination.  This  delivery  may  be  actual,  or 
it  may  be  constructive;  and  in  either  case  the  liability  of  the 
carrier  terminates  with  such  delivery.  An  actual  delivery  of 
die  goods  is  made  when  the  possession  is  turned  over  to  the 
consignee,  or  his  duly  authorized  agent,  and  a  reasonable  time 
has  been  given  him  in  which  to  remove  the  goods.  When  such 
deliverv  is  thus  made,  the  carrier  is  fuUv  discharged  from  fur- 
ther liability.  Southern  Exp.  Co.  v.  Everett,  37  Ga.  688;  B.  & 
W.  Ry.  Co.  w.  Rothchild,  119  Ga.  604,  46  S.  E.  830.  To  consti- 
tute constructive  delivery,  the  carrier  must  give  notice  to  the 
consignee,  or  his  duly  authorized  agent,  if  that  is  at  all  practicable, 
of' the  arrival  of  the  goods,  and  must  also  give  a  reasonable 
opportunity  and  time  thereafter  for  the  consignee  or  his  agent 
to  remove  same.  When  that  is  done,  the  liability  of  the  carrier  is 
terminated,   whatever   its  liabilitv  mav   otherwise  be. 

In  the  case  of  Railway  Co.  v.'  Nevi'll,  60  Ark.  375,  30  S.  W. 
425.  28  L.  R.  A.  80,  46  Am.  St.  Rep  208,  this  court  held  (quot- 
ing syllabus)  that  "the  liability  of  a  railroad  company  as  insurer 
of  goods  received  for  shipment  continues  after  their  arrival  at 
(heir  destination,  until  the  consignee  has  had  reasonable  time  to 
remove  the  goods  after  notice  to  do  so,  or  after  reasonable  effort 
b>'  the  company  to  give  him  such  notice."  This  has  been  the 
settled  doctrine  of  this  court,  fixing  the  time  of  the  termination 
of  the  contract  of  carriage  by  a  delivery  which  will  relieve  the 
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carrier  from  further  liability  as  such.  Ark.  So.  Ry.  Co.  v.  Gennan 
Nat.  Bank,  77  Ark.  482,  92  S.  W.  522,  113  Am.  St.  Rep.  16a 

But  this  extraordinary  liability  which  the  law  imposes  upon  a 
common  carrier  as  an  insurer  of  the  goods  cannot  be  continued 
at  the  option  of  or  to  suit  the  convenience  of  the  consignee 
or  his  agent.  The  duty  to  take  and  receive  is  as  imperative  upon 
the  consignee  and  his  agent  as  it  is  upon  the  carrier  to  deliver. 
It  is  the  duty  of  the  consignee  to  act  promptly  in  taking  and 
removing  the  goods,  after  due  notice.  And  if  he  fails  to  do  so, 
whatever  duty  may  rest  upon  the  carrier  in  relation  to  the  goods 
thereafter,  its  hability  as  an  insurer  thereof  is  by  such  failure 
terminated.  It  is  the  duty  of  the  consignee  to  be  on  hand  and 
to  receive  the  goods  after  due  notice,  and  it  is  his  duty  to  be  in 
a  position  upon  the  arrival  of  the  goods  to  receive  notice  thereof, 
and  to  act  promptly  in  taking  and  removing  them.  St,  L.,  I.  M- 
&  S.  R.  Co.  V.  Townes,  93  Ark.  430,  124  S.  W.  1036,  26  L.  R- 
A.  (N.  S.)  572 ;  C,  R.  I.  &  Pac.  R.  Co.  v.  Neusch,  139  S.  W.  679; 
Richardson  v.  Goddard,  23  How.  28,  16  L.  Ed.  412;  Tarbell  v. 
Royal  Exchange  Ass'n,  110  N.  Y.  170,  17  N.  E.  721,  6  Am.  St. 
Rep.  350. 

[2]  Ordinarily  it  is  a  question  for  the  jury  to  determine, 
under  all  the  facts  and  circumstances  of  each  case,  as  to  what 
is  reasonable  time  for  the  removal  of  the  goods.  But  when  the 
facts  are  undisputed,  then  it  becomes  a  question  of  law  lor 
the  court  to  decide  what  is  a  reasonable  time  for  such  removal. 
Railway  Co.  v.  Nevill,  supra. 

[3]  In  the  case  at  bar,  the  undisputed  evidence  shows  that  it 
would  take  about  1  day  to  remove  the  goods,  and  at  the  mosi 
not  longer  than  \%  days,  hauling  the  same  with  one  team  in 
the  manner  done  by  the  transfer  company.  It  is,  however,  ques- 
tionable whether  a  shorter  time,  under  the  circumstances  of  this 
case,  would  not  have  been  a  reasonable  time  in  which  to  have 
removed  the  goods.  The  undisputed  evidence  shows,  further, 
that  the  transfer  company  was  the  agent  of  the  consignees  of  this 
shipment  to  receive  notice  of  its  arrival,  and  to  take  and  remove 
same.  The  testimony  of  the  manager  of  the  transfer  company 
tended  to  show  that  he  probablv  received  notice  of  the  arrival  of 
these  goods  on  September  1,  1909,  and  the  uncontroverted  testi- 
mony is  that  he  knew  and  was  notified  of  their  arrival  at  8 
o'clock  on  the  morning  of  September  2d.  The  fire  destroyed 
the  goods  between  4  and  5  o'clock  of  September  3,  1909,  and 
therefore  more  than  \yi  days  after  the  manager  of  the  transfer 
company,  who  was  the  agent  of  the  consignees,  knew  of  the 
arrival,  and  after,  according  to  his  own  testimony,  he  had  notified 
the  bank  thereof.  At  the  time  of  such  fire,  therefore,  delivery 
of  the  goods  by  the  railroad  company  was  complete,  whereby 
its  liability  as  an  insurer  of  the  goods  had  terminated.  Under 
the  uncontroverted  testimony  adduced  in  the  case,  the  court  was 
correct  in  directing  a  verdict  in  favor  of  the  railroad  company. 
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[4]  2.  The  liability  of  the  Arkadelphia  Milhng  Company  to 
the  plaintiffs  depends  upon  its  relation  to  them  and  the  character 
of  the  business  in  which  it  was  engaged ;  that  is,  whether  it  was 
a  common  carrier,  and  incurred  the  liability  as  such  by  the  under- 
taking it  assumed.  In  order  to  constitute  one  a  common  carrier, 
the  rnode  of  transporting  the  goods  which  he  employs  is  imma- 
terial. Persons  who  engage  in  the  business  of  transporting 
goods  from  place  to  place  in  a  city,  in  drays  or  transfer  wagons, 
may  be  common  carriers.  In  the  case  of  Fish  v.  Chapmen,  2  Ga. 
349,  46  Am.  Dec.  393,  it  is  said:  "A  common  carrier  is  one  who 
undertakes  to  transport,  from  place  to  place,  for  hire,  the  goods 
of  such  persons  as  think  fit  to  employ  him.  Such  is  the  pro- 
prietor of  wagons,  barges,  lighters,  merchant  ships,  or  other 
instruments  for  public  conveyance  of  goods." 

In  Story  on  Bailments,  §  495,  it  is  said:  "To  bring  a  person 
under  the  description  of  common  carrier,  he  must  exercise  it 
as  a  public  employment;  he  must  undertake  to  carry  goods  for 
persons  generally,  and  he  must  hold  himself  out  as  ready  to  en- 
gage in  the  transportation  of  goods  for  hire  as  a  business,  and  not 
as  a  casual  occupation  pro  hac  vice." 

In  the  case  of  Robertson  &  Co.  v.  Kennedy,  2  Dana  (Ky.)  430, 
26  Am.  I>ec.  445,  it  is  said :  One  who  undertakes  for  hire  or 
reward  to  transport  goods  of  all  such  as  choose  to  employ  him, 
from  place  to  place,  is  a  common  carrier,  and  this  includes  dray- 
men and  cartmen  who  undertake  as  a  common  employment  to 
carrj-  goods  from  place  to  place  for  hire-  The  mode  of  trans- 
portation is  immaterial,  Angell  on  Carriers,  §  870;  1  Hutchinson 
on  Carriers,  §  68;  Beckman  v.  Shouse,  5  Rawle  (Pa.)  179,  28 
Am.  Dec.  653;  Jones  v.  Voorhees,  10  Ohio,  145;  Farley  v. 
Lavary,  107  Ky.  523,  54  S.  W.  840,  47  L.  R.  A.  383;  Jackson 
Iron  Works  v.  Hulbert,  158  N.  Y.  34,  52  N.  E.  665,  70  Am.  St. 
Rep.  432. 

But,  in  order  to  constitute  one  a  common  carrier,  the  business 
as  such  must  be  regular  and  customary  in  its  character,  and  not 
casual  only.  An  occasional  undertaking  to  carry  goods  will  not 
make  one  a  common  carrier.  But  the  business  of  carrying  must 
be  conducted  as  a  business,  and  must  be  of  such  a  general  and 
public  nature  that  a  person  carrying  it  on  is  bound  to  convey 
gcxMls  of  all  persons  indifferently  who  offer  to  pay  for  the  trans- 
portation thereof.  Where,  therefore,  one  is  engaged  in  the  busi- 
ness of  carrying  goods  for  others  indiscriminately,  and  undertakes 
for  compensation  to  transport  personal  property  from  one  place 
'o  another  for  all  persons,  and  by  virtue  of  the  public  nature 
of  his  business  is  under  an  obligation  to  carry  for  all  alike,  and 
pot  merely  at  his  own  option,  then  he  is  a  common  carrier,  and 
IS  subject  to  the  extraordinary  liability  imposed  upon  common 
carriers.  1  Hutchinson  on  Carriers.  §  48.  And  this  rule  applies 
alike  to  draymen  and  transfer  companies,  who  are  engaged  in 
42RRR-W  ^-.  , 
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hauling  goods  from  one  place  to  another  in  a  cit>-,  as  it  does  to 
carriers  by  rail  or  by  water. 

[5,  6]  Under  the  testimony  adduced  in  this  case,  we  think  that 
the  transfer  company  was  engaged  in  the  carrying  business  as 
an  habitual  employment,  and  that  it  possessed  all  the  charac- 
teristic and  came  within  the  description  of  a  common  carrier 
of  goods.  Its  liability  as  a  common  carrier  began  when  it  accepted 
and  received  the  goods  situated  in  the  car  on  the  house  track, 
which  was  the  place  that  was  commonly  used  for  unloading 
goods.  That  liability  commenced  when  it  took  possession  of 
the  car,  and  began  actual  removal  of  the  goods  therefrom,  and 
continued  until  it  had  completed  the  carriage  by  the  actual  deliv- 
ery of  the  goods  to  the  plaintiffs  at  their  places  of  business. 

In  speaking  of  when  the  liability  of  a  common  carrier  com- 
mences, the  rule  is  thus  stated  in  1  Hutchinson  on  Carriers,  § 
124 :  "The  long- established  and  familiar  rule  as  to  the  wardiouse- 
man  that  his  liability  'commences  as  soon  as  the  goods  arrive 
at  his  warehouse,  and  the  crane  of  the  warehouse  has  been  ap- 
plied to  them  to  raise  them  into  the  warehouse,"  has  been  applied 
to  the  common  carrier  under  similar  circumstances,  and  the  de- 
livery to  him  and  his  acceptance  of  the  goods  held  to  commence 
from  the  moment  he  or  his  servants  undertake  to  load  them 
from  the  conveyance  of  another  carrier  upon  his  own,  and  for 
that  purpose  have  attached  his  tackle  to  them." 

[7]  The  testimony  on  the  part  of  the  transfer  company  shows 
*that  it  received  the  goods  for  carriage  on  September  2d,  at  4 
o'clock  p.  m.,  and  then  began  to  remove  them,  and  continued  the 
removal  until  September  3d,  when  the  goods  sued  for  were  de- 
stroyed by  fire.  At  the  time  of  the  fire,  it  had  taken  possession 
and  control  of  the  goods.  It  had  no  warehouse  in  which  the 
goods  could  be  stored,  but  for  its  own  convenience  used  the 
freight  car  placed  upon  the  house  track  as  a  place  of  storage, 
while  transporting  the  goods  to  the  business  houses  of  the  plain- 
tiffs. The  railroad  company  had  made  complete  deliver}'  of  the 
goods,  because  a  longer  time  had  clasped  than  that  which  was 
reasonably  necessary  in  order  to  remove  the  goods,  after  notice 
of  their  arrival  had  been  given,  and  that  delivery  was  made  to 
the  transfer  company  for  the  purpose  of  making  the  further 
carriage  by  it.  The  goods  were  therefore  under  the  sole  control 
and  in  the  possession  of  the  transfer  company  in  the  course  of 
carriage  when  they  were  destroyed,  and  it  was  under  the  extra- 
ordinary liability  as  an  insurer  thereof  at  that  time.  It  was 
therefore  liable  for  the  loss  of  the  goods. 

[8]  It  is  also  urged  by  counsel  for  the  Arkadelphia  Milling 
Companv  that  plaintiffs  are  not  entitled  to  fecover  herein,  because 
thev  delayed  making  payment  of  the  drafts  attached  to  the  bill 
of  lading,  and  thereby  delayed  its  surrender  to  the  railroad  com- 
pany and  the  receipt  of   the  goods  by  the  transfer,  company, 
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and  thus  delayed  the  removal  of  the  goods  prior  to  the  time  of  the 
fire.  But  we  do  not  think  that  the  delay  in  paying  the  drafts 
can  be  considered  as  the  proximate  cause  of  the  loss  of  the  goods. 
A  new  cause  here  intervened,  which  resulted  in  the  loss  of  the 
goods,  that  was  wholly  disconnected  with  the  failure  of  the 
plaintiffs  to  pay  the  drafts  sooner,  and  in  having  the  bill  of 
lading  turned  over  at  any  earlier  time.  The  proximate  cause 
of  the  loss  was  the  fire,  for  which  none  of  the  parties  to  this 
suit  was  in  any  way  responsible.  Martin  v.  Railway  Co.,  55  Ark, 
510,  19  S.  W.  314;  James  v.  James,  58  Ark.  157,  23  S.  W.  1099. 
The  Uability  of  the  transfer  company  grows  out  of  the  fact  that 
the  goods  were  at  the  time  of  their  destruction  in  its  posses- 
sion in  the  course  of  carriage,  and  that  it  had  assumed,  by  virtue 
of  its  business,  liability  for  their  loss  occurring  during  such 
carriage  from  such  cause. 

[9]  It  is  also  urged  by  the  Arkadelphia  Milling  Company 
that  the  amount  of  the  goods  owned  by  each  of  the  plaintiffs, 
and  which  was  actually  destroyed  by  the  fire,  was  not  shown  in 
the  testimony.  It  was  in  effect  conceded  that  all  the  goods  rep- 
resented by  the  invoices  attached  to  the  drafts  were  shipped  in 
the  car.  These  invoices  were  turned  over  to  the  manager  of  the 
transfer  company  at  the  time  he  received  the  hill  of  lading. 
After  the  fire,  this  manager  checked  the  goods  which  were  ac- 
tually taken  from  the  car,  and  this  showed  the  amount  of  the 
remainder  of  the  goods  which  were  destroyed.  This  testimony, 
wc  think,  conclusively  showed  the  amount  of  the  loss  of  each 
plaintiff. 

We  are  therefore  of  the  opinion  that  the  court  did  not  err  in 
directing  the  verdict  in  favor  of  the  plaintiffs  and  against  the 
.Arkadelphia  Milling  Company  for  their  several  claims.  The 
judgments  are  affirmed. 
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(Supreme   Court   of   Vermont,   May   27,    1911.) 

[79  All.  Rep-  1095,] 

Carriers — Delay  in   Delivery   of   Freight — Evidence— Admiraibility. 

— Where,  in  an  action  against  a  carrier  for  delay  in  the  delivery  of 
a  car  load  of  corn,  the  evidence  showed  that  the  corn  had  been  trans- 
ported by  the  initial  carrier  in  car  19588  and  by  the  connecting  car- 
rier in  car  24734,  and  that  there  had  been  a  transfer  of  the  corn,  a 
receipt  for  freight  referring  to  car  34734  and  to  the  waybill  showing 
that  the  contents  of  that  car  had  been  transferred  from  car  ISSaB, 
and  a  receipt  confirmatory  of  the  testimony  of  plaintiff  received 
without  ohjeclion  as  to  his  purchase  of  the  carrier  of  the  ^-ar  of  com 
damaged  by  the  delay  referring  to  the  waybill  were  admissible  as 
against  Ihe  objection  that  there  was  no  evidence  that  the  car  referred 
to  was  the  car  referred  to  in  the  bill  of  lading  and  the  declaration. 

Carriers — Delay  in  Delivery  of  Freight — Evidence — Admisaibility. 
— Where,  in  an  action  against  a  carrier  for  delay  in  the  delivery  of 
freight,  the  issues  were  whether  the  liability  of  the  carrier  as  such 
had  ceased  before  plaintiff  became  the  owner  of  the  freight  hy  pur- 
chase from  the  consignee,  and  whether  the  freight  had  been  put  in 
such  a  position  that  it  was  no  longer  in  transit,  evidence  of  the  cus- 
tom of  the  carrier  as  to  the  placing  of  cars  in  its  yards  at  the  termi- 
nal point  for  examination  before  acceptance  was  admissible  to  es- 
tablish a  custom  binding  on  the  carrier. 

Appeal  and  Error — Questions  Reviewable— Brief  of  Party  Com- 
plaining.— Where  a  hypothetical  question  was  permitted  over  the  ob- 
jection that  it  assumed  conditions  of  which  there  had  been  no  evi- 
dence, and  some  of  the  assumptions  were  obviously  based  on  evi- 
dence, the  party  complaining  of  the  ruling  must  design,ite  in  his 
brief  the  assumptions  claimed  not  to  be  based  on  evidence  to  require 
the   court  to   examine   the   matter. 

Carriers— Delay  in  Delivery  of  Freight — Contribntory  Negltgence 
— Evidence.* — Where  in  an  action  for  delay  in  the  delivery  of  a  car 
load  of  corn  the  carrier  relied  on  the  contributory  negligence  of 
plaintiff  in  failing  to  present  the  bill  of  lading,  and  the  evidence 
showed  that  when  the  corn  arrived  at  the  point  of  destination  the 
carrier  charged  the  freight  on  it  to  plaintiff  and  accepted  payment 
for  the  freight  without  the  presentation  of  any  bill  of  lading,  evi- 
dence that  it  was  not  the  custom  of  plaintiff  to  present  bills  of  lad- 
ing was  admissible.' 

Appeal  and  Error— Questions  Waived. — Exceptions  to  evidence 
not  noticed  in  the  brief  of  the  party  complaining  are  treated  as 
waived. 

Carriers — Delay  in  Delivery  of  Frnght — Pleadii^s — Issues— Vari- 
ance.— Where  the  declaration  in  an  action  against  a  carrier  for  delaj 

•See  extensive  note,  18  R.  R.  R.  308,  41  Am.  &  Eng.  R.  Caa.,  N. 

S.,308.  ,,C00^^|C 
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\d  the  delivery  of  a  car  load  of  corn  referred  to  the  initial  carrier's 
car  19588,  to  give  a  correct  description  of  the  bill  of  lading,  there 
was  no  variance  between  the  declaration  and  the  evidence  disclosing 
that  the  corn  was  transported  in  the  connecting  carrier's  car  84734. 

Curiers — Delay  in  Delivery  of  Freight — Purchasers  from  Con^ 
ngaee — Rights  Acquired — Issues — Variance. — A  purchaser  frgm  a 
consignee  who  obtains  the  bill  of  lading  stands  as  consignee,  and 
there  is  no  variance  between  the  declaration  in  an  action  for  delay 
which  alleges  that  the  freight  was  consigned  to  the  purchaser  and 
the  evidence  disclosing  that  the  freight  was  consigned  to  the  con- 
signee with  directions  to  notify  the  purchaser,  a  variance  being  a 
material    difference. 

Carriers — Delay  in  Delivery  of  Freight — Actions — Pleadings — Is- 
sues—Variance.— The  allegation  in  the  declaration  in  an  action  by  a 
purchaser  from  a  consignee  for  the  delay  of  the  carrier  in  the  de- 
livery of  freight,  as  to  when  the  purchaser  became  the  owner  of 
(he  freight  by  payment  therefor  and  delivery  of  the  bill  of  lading 
is  not  descriptive,  and  the  purchaser  is  not  confined  to  the  date, 
though  to  make  out  a  case  he  must  show  that  the  freigflt  was  in- 
jured after  he  became  the  owner  thereof  and  while  the  carrier  sus- 
tained the  relation  of  carrier  to  him. 

Appeal  and  Error — Questions  Reviewable — Direction  of  Verdict — 
Grounds  Not  Raised  in  Trial  Court. — Where  the  motion  for  a  di- 
rected verdict  did  not  rely  on  want  of  evidence  of  damages,  the  claim 
that  the  verdict  should  have  been  directed  on  that  ground  could  not 
be  considered  by  the  Supreme  Court  on  exceptions. 

Pleadini! — Declaration— rjfdnder  of  Counta. — A  plaintiff  may  join 
counts  stating  his  cause  of  action  in  different  ways  and  may  join 
counts  in  case  with  counts  in  trover  when  they  are  for  the  same 

Trial— General  Verdict— Sufficiency. — Where  the  counts  in  case 
and  trover  are  for  the  same  cause  of  action,  one  general  verdict  is 
sufficient,  and  defendant  is  not  entitled  to  a  directed  verdict  on  any 

Appeal  and  Error — Exceptions  bclow^Sufficiency — Instructions — 
RefasaL — Where  the  court  gave  in  whole  or  in  part,  and  refused  in 
whole  or  in  part,  plaintifTs  numerous  requests  to  charge,  defendant's 
exception  "to  the  compliance  by  the  court  with  the  requests  such  as 
were  complied  with"  was  unavailing  on   appeal. 

Appeal  and  Error— Questions  Reviewable — Instructions — Brief. — 
Where  a  party  requesting  several  charges  and  excepting  to  the  re- 
fusal to  charge  did  not,  in  his  brief,  mention  any  of  the  requests  re- 
fused, so  that  the  court  could  not  tell  what  part  of  the  argument 
was  applicable  to  any  particular  request,  the  court  would  not  re- 
view  the   exception. 

Appeal  and  Error- Trial — Instructions — Requests— Time  to  Make 
— Exceptiona.- The  trial  court  may  properly  adhere  to  the  rules  and 
refuse  a-  party's  oral  request  to  charge  presented  after  the  closing 
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argrument  had  been  made,  and  an  exception  to  the  refusal  to  charge 
"as  requested  in  our  oral  charge"  is  insufficient  to  preserve  the  point, 
as   such   exception   must   explicitly   direct   the   court   to   any   claimed 
omission  in  the  charge  at  the  close  of  the  charge. 

Trial — Contradictory  Instructioiu — Delay  in  Delivery  of  FicighL— 
Where,  in  an  action  againat  a  carrier  for  delay  in  the  delivery  of 
freiRht  purchased  by  plaintiff  from  the  consignee  the  evidence  showed 
a  purchase  by  plaintiti  from  the  consignee,  who  directed  the  carrier 
to  forward  the  freight  to  the  purchaser,  that  the  carrier  delayed  the 
delivery  of  the  freight  and  that  thereby  the  freight  was  damaged, 
and  the  court  charged  that  H  the  consignee  was  notified  by  the  usual 
course  of  mail  that  the  freight  had  been  forwarded  to  the  point  of 
destination,  and  if  the  purchaser  was  the  owner  of  the  freight,  he 
was  charged  with  knowledge  which  the  consignee  had  aa  to  the  num- 
ber of  the  car  in  which  the  freight  had  been  shipped  to  the  point 
of  destination,  the  statement  of  the  court  that  if  the  charge  was  ma- 
terial it  was  the  law,  but  that  the  case  did  not  turn  there,  as  the 
court  had' placed  it  on  the  question  of  whether  the  consignee  had 
knowledge  of  the  transfer  of  the  car  or  whether  the  purchaser  had 
knowledge  of  the  car.  on  the  ground  that  when  demand  was  made 
(or  the  car.  it  was  the  duty  of  the  carrier  to  give  such  information 
to  the  purchaser  as  would  enable  him  to  inspect  the  car,  was  im- 
proper because  contradictory,  as  leaving  the  jury  to  apply  one  or 
another  of  different  propositions  of  law. 

Canien — Liability  of  Carrier — Tenmiiatiwi,t — A  carrier  of  freight 
under  a  bill  of  lading  requiring  notice  to  the  purchaser  from  the  con- 
signee is  liable  as  carrier  until  it  has  placed  the  car  in  a  prcper  place 
for  examination  by  the  purchaser. 

Appeal  and  Eiror — Exceptions  to  Charge — Queadona  Reviewable. 
— An  exception  to  a  charge  that,  if  a  carrier  did  not  put  the  car  in  a 
proper  place  for  examination  nntil  a  designated  time,  it  was  liable 
as  carrier  until  that  time,  does  not  afford  a  basis  for  the  argument 
that  on  all  the  evidence  the  freight  was  properly  placed  for  examina- 
tion  before  that   time. 

Payment — Evidence — Payment  by  Check^Mailing  Check — Effect 
— The  mailing  by  a  buyer  of  a  check  for  the  price  is  not  evidence 
that  the  check  was  received  on  the  day  it  was  mailed,  and  the  check 
does  not  operate  as  payment  until  received,  in  the  absence  of  any- 
thing to  alter  the  general  rule  as  to  payment  by  check. 

CarrieTB— Bill  of  Lading— Transfer. — Where  a  buyer  from  a  con- 
signee paid  the  latter's  draft  with  a  bill  of  lading  attached,  the  bill 
of  lading  thereafter  belonged  to  the  purchaser,  though  he  did  not  re- 
ceive it  until   subsequently. 

tSec  first  foot-note  of  Citizens',  etc.,  Bank  v.  Southern  Ry.  Co.  (N. 
Car.),  38  R.  R.  R,  707.  61  Am.  &  Eng.  R.  Cas..  N.  S..  707;  third  head- 
note  of  Gulf,  etc.,  R.  Co.  V.  Ferguson,  etc.,  Dry  Goods  Co,  (Miss.),  37 
R.  R.  R.  484.  60  Am.  &  Eng.  R.  Cas..  N.  S..  484;  foot-note  of  Brooks 
Mfg.  Co.  V.  Southern  Ry.  Co.  (N.  Car.),  37  R.  R.  R.  848,  60  Am.  4 
Eng.  R.  Cas.,  N.  S..  248.  L^.OO'^lc 
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Appeal  mod  Error — HamileM  Error — Erroneous  Iiutnictions. — 
Where  in  an  action  against  a  carrier  for  delay  in  the  delivery  of 
freight,  brought  by  the  purchaser  from  the  consignee,  the  issues  were 
whether  the  freight  remained  uninjured  until  the  purchaser  became 
the  owner  thereof  and  was  subsequently  injured,  and  whether  the 
freight  which  arrived  at  the  point  of  destination  April  Sd  was  placed 
io  a  proper  place  for  inspection  before  the  purchaser  became  the 
owner,  six,  seven,  or  eight  days  later,  the  error  in  a  charge  that  the 
purchaser  became  the  owner  on  April  8th,  while  the  evidence  showed 
that  he  became  the  owner  the  day  following  when  the  draft  for  the 
price  was  paid,  was  prejudicial. 

Appeal  and  Error^Questions  Reviewable — Exceptions  to  Instnic- 
tioiuk — A  general  exception  to  the  charge  on  the  measure  of  damages 
in  an  action  for  negligent  delay  in  the  delivery  of  freight,  without 
calling  the  attention  of  the  court  to  any  claimed  error  on  the  sub- 
ject of  damages,  does  not  justify  a  review  of  the  charge  on  damages. 

Appeal  and  Error — Briefs — Reference  to  Record — Bill  of  Excep- 
tion!.— Where  the  brief  of  the  party  complaining  refers  the  Supreme 
Court  by  pages  to  the  bill  of  exceptions,  and  states  that  the  grounds 
of  the  exceptions  there  appear,  the  Supreme  Court  will  consider  the 
grounds  of  exception  in  fact  appearing  in  the  bill  of  exceptions,  but 
where  the  grounds  of  exception  do  not  so  appear  the  exceptions  will 
not  be  considered. 

Appeal  and  Error — Questions  Reviewable — Exceptions — Bill  of  Ex- 
ceptions.— Where  the  brief  of  the  party  complaining  makes  a  gen- 
eral reference  to  the  transcript  for  claimed  errors  other  than  those 
argued,  the  transcript  is  made  controlling  only  as  to  the  statement 
of  the  case  and  the  several  exceptions  set  forth  in  the  bill  of  excep- 
tions, and  no   other  exceptions  will  be   considered. 

Appeal  and  Error — Questions  Reviewable — Exceptions  Not  Relied 
on.— Where  the  presiding  judge  referred  generally  to  the  transcript 
to  show  the  exceptions,  none  will  be  considered  by  the  Supreme 
Court  that  were  not  specifically  pointed  out  and  relied  on  by  counsel. 

Excq)tions  from  Chittenden  County  Court;  Eleazer  L. 
Waterman,  Judge. 

Action  by  W,  B.  Johnson  &  Co.  against  the  Central  Ver- 
mont Railway  Company  for  failure  to  promptly  deliver  a  car 
load  of  com.  There  was  a  verdict  and  a  judgment  for  plain- 
tiff, and  defendant  brir^  exceptions.  Judgment  reversed,  and 
cause  remanded. 

Argued  before  Rowell,  C.  J.,  and  Munson,  Watson,  Has- 
h-ton, and  Powers,  JJ. 

Martin  &■  Bailey,  C.  C.   Austin  &■  Sons,  and  J.   E.  Cushman, 
for  plaintiff. 
C.  S.  Palmer,  R.  B.  Brown,  and  C.  W.  Witters,  for  defendant. 
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Haselton,  J.  This  is  an  action  against  the  defendant  as  a 
common  carrier.  Trial  by  jury  was  had.  A  verdict  was  re- 
turned for  the  plaintiffs,  and  judgment  thereon  was  rendered. 
The  defendant  excepted. 

The  declaration  is  in  two  counts.  The  first  count  is  in  case; 
and  the  second  in  trover.  The  cause,  as  stated  in  the  bill  of  ex- 
ceptions, was  tried  and  submitted  to  the  jury  upon  the  first 
count.  The  defendant  challenges  this  statement,  but,  in  doing  so, 
seems  to  rely  upon  language  in  the  charge  which,  in  its  connec- 
tion, is  not  inconsistent  with  the  statement  of  the  bill  of  excep- 
tions. We  give  in  narrative  form  some  of  the  facts  which  the 
plaintiff's  evidence  fairly  tended  to  show.  At  the  times  herein- 
after referred  to  and  for  a  long  time  before,  the  plaintiffs  Wil- 
liam B.  Johnson  and  Dan  M.  Johnson,  were  millers  and  whole- 
sale dealers  in  grain  at  Essex  Junction.  The  defendant  com- 
pany was  a  common  carrier  from  St.  Johns,  P.  Q.,  by  way  of 
St.  Albans,  to  and  through  Essex  Junction.  At  St.  Johns  its 
road  connected  with  a  line  of  the  Grand  Trunk  Railway  Com- 
pany, March  11,  1907,  the  plaintiffs,  by  telephone,  purchased 
of  the  H.  L.  Buss  Company,  grain  merchants  of  Boston,  a  car 
load  of  yellow  corn  in  transit  from  Minneapolis  to  St.  Albans. 
A  month  before — that  is,  February  11,  1907 — the  corn  in  ques- 
tion had  been  shipped  from  Minneapolis  to  Milwaukee  in  car 
19588  of  the  Chicago.  Milwaukee  &  St.  Paul  Railway  Company, 
This  car  is  called  Milwaukee  car  19S88.  On  the  day  of  the 
telephone  purchase  the  H.  L.  Buss  Company  directed  the  de- 
fendant to  divert  or  forward  Milwaukee  car  19588  to  the  plain- 
tiffs at  Essex  Junction.  Four  days  thereafter — that  is,  March 
15,  1907— the  com  in  Milwaukee  car  19588  was  forwarded 
from  Milwaukee  in  Grand  Trunk  car  24734  and  was  billed  as 
follows:  "H.  L.  Buss  Co.  St.  Albans,  notifu  same  Boston, 
Mass."  Five  days  later  (that  is,  March  20,  1907)  Grand  Trunk 
car  24734  with  its  load  of  com  reached  St.  Albans,  and  the  de- 
fendant company  sent  the  H.  L.  Buss  Company  a  notice  that 
the  corn  from  Milwaukee  car  19588  would  be  forwarded  to  tlie 
plaintiffs  at  Essex  Junction  in  Grand  Trunk  car  24734,  bv  the 
first  available  train.  The  H.  L.  Buss  Company  did  not  nolify 
the  plaintiffs  of  the  notice  which  they  had  received.  To  desti- 
nation in  the  waybill  was  changed  from  St.  Albans  to  Essex 
Junction  and  the  direction  was  added  "notify  W.  B.  Johnson  & 
Co."  The  car  load  of  corn  arrived  at  Essex  Junction  April  2d, 
in  Grand  Trunk  car  24734  consigned  as  follows:  "H.  L,  Buss 
Co.  notify  W,  B.  Johnson  &  Co."  But  the  defendant  did  not 
notify  the  plaintiffs,  W.  B.  Johnson  &  Co.,  of  its  arrival.  The 
car  of  com  remained  in  the  yard  at  Essex  Junction  from  .April 
2d,  till  May  4th,  when  it  was  discovered  b\-  one  of  the  plaintiffs 
while  out  delivering  feed.  The  plaintiffs,  with  the  permission 
of  the  defendant,  paid  their  freight  bills  on  or  about  the  first  of 
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each  month,  and  it  was  when  they  made  such  monthly  pay- 
ment. May  2d,  that  they  first  learned  of  the  transfer  of  the  com 
into  Grand  Trunk  car  24734  and  of  its  arrival  at  Essex  Jimc- 
tion.  During  the  months  of  March  and  April,  and  up  to  May 
2d,  one  of  the  plaintiffs  passed  through  the  freight  yard  at  Es- 
sex junction  three  times  a  day  looking  for  cars  expected  by  his 
finn,  and  during  a  long  time  previous  to  May  2d,  he  was  looking 
for  this  car  load  of  corn,  but  always,  until  May  2d,  was  looking 
for  Milwaukee  car  19588.  The  plaintiffs  made  frequent  in- 
quiries of  the  freight  office  employees,  by  telephone,  in  regard  to 
the  com,  but  their  inquiries  were  always  for  Milwaukee  car 
19588,  and  the  freight  office  employees  always  replied  to  such 
inquiries  that  no  such  car  was  at  the  junction.  The  plaintiffs 
did  not  present  to  the  defendant,  or  anv  of  its  servants  or  agents, 
the  bill  of  lading  which  called  for  MUwaukee  car  19588.  The 
defendant's  agent  at  Essex  Junction  knew  from  the  notation  of 
the  waybill  that  car  24734  was  intended  for  the  plaintiffs  and 
that  its  load  had  been  transferred  from  Milwaukee  car  19588; 
and  the  books  in  the  freight  office  indicated  that  Grand  Trunk 
car  24734  was  intended  for  the  plaintiffs.  The  plaintiffs  knew 
that  car  loads  of  grain  frequently  reached  Essex  Junction  in 
cars  different  from  those  indicated  on  the  original  waybills. 

To  go  back  a  little,  when  on  March  11th,  the  H.  L.  Buss 
Company  billed  the  com  to  the  plaintiffs  they,  drew  upon  them 
for  the  price,  sending  the  draft,  with  the  bill  of  lading  attached, 
to  the  Merchants'  National  Bank  of  Burlington.  March  13th, 
the  plaintiffs  accepted  the  draft,  and  April  8th  the  plaintiffs  sent 
the  bank  a  check  on  itself  for  the  amount  of  the  draft  $351.84, 
and  April  10th,  the  draft  with  the  bill  of  lading  attached  was  de- 
livered to  the  plaintiffs.  -When  the  plaintiffs  found  the  car  of 
com  on  May  4th,  it  was  by  the  passenger  depot  on  the  Burling- 
ton and  Lamoille  siding  and  was  in  a  damaged  condition.  The 
defendant  paid  back  to  the  plaintiffs  the  sum  it  had  received  for 
Ihe  freight  of  the  corn  in  question. 

[1]  In  connection  with  other  evidence  a  receipt,  or  a  copy  of 
a  receipt,  for  the  freight  on  a  car  of  corn  was  offered,  and  was 
objected  to  on  the  ground  that  there  was  no  evidence  that  the 
car  of  corn  referred  to  therein  was  the  identical  car  of  com 
referred  to  in  the  bill  of  lading  and  in  the  plaintiff's  declaration. 
But  this  receipt  referred  to  Grand  Trunk  car  24734  and  to  the 
waybill  purporting  to  show  that  the  contents  of  that  car  had  been 
transferred  from  Milwaukee  car  19588,  and  in  view  of  that  fact 
and  the  evidence  as  to  the  transfer,  the  objection  made  to  the 
receipt  was  groundless.  The  draft  of  the  H.  L.  Buss  Companv 
on  W.  B.  Tohnson  &  Co.  of  March  ]!.  1907,  was  offered  in  evi- 
(ience.  and  in  connection  with  it  the  Johnson  check  dated  April 
8.  1907.  Both  were  objected  to  for  immaterialitv  and  incompe- 
tency, and  on  the  ground  that  there  was  no  evidence  connecting 
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them  with  the  com  in  question.  The  objection  was  overruled, 
and  these  papers  were  received.  The  objection  seems  to  have 
been  based  upon  a  misunderstanding  of  the  declaration,  as  will 
hereinafter  be  pointed  out,  and  on  a  misapprehension  of  the  evi- 
dence, and  the  objection  was  properly  overruled. 

The  defendant  solicited  the  plaintiffs  to  buy  of  them  the  car 
of  damaged  corn  and  finally  sold  it  to  them  for  $50.  The  plain- 
tiff, W.  B.  Johnson,  testified,  without  objection,  very  fully  as  to 
his  purchase  of  the  defendant  of  the  car  of  spoiled  or  damaged 
corn,  and  identified  a  certain  paper  as  a  receipt  from  the  defend- 
ant. This  receipt  was  confirmatory  of  what  the  plaintiff  has 
testified  to.  It  was  offered  in  evidence,  and  was  objected  to  be- 
cause it  did  not  refer  to  the  car  load  of  com  described  in  the 
declaration  and  because  it  was  immaterial  and  incompetent.  It 
appeared  from  a  statement  of  the  objection,  made  before  the 
court  ruled,  that  the  point  of  the  objection  was  that  there  was 
no  evidence  that  the  car  of  corn  referred  to  in  this  paper  was  tie 
identical  car  of  corn  referred  to  in  the  declaration  and  in  the 
bill  of  lading.  But  this  receipt  referred  distinctly  to  the  car  of 
corn  shipped  from  Milwaukee,  March  15,  1907,  and  covered  bv 
a  waybill  which  was  the  waybill  for  Grand  Trunk  car  24734 
which  purported  on  its  face  to  carry  corn  transferred  from  Mil- 
waukee car  1958^  which  was  the  car  referred  to  in  the  bill  of 
lading,    ^he  objection  to  this  receipt  was  properlv  overruled. 

All  that  the  defendant's  brief  says  of  the  four  exhibits  which 
we  have  considered  is  that  the  objections  to  them  were  well 
taken,  that  they  were  immaterial  for  the  "reasons  stated."  ref- 
erence we  suppose  being  had  to  the  reasons  stated  in  the  bill  of 
exceptions  or  in  the  transcript,  which  is -referred  to  and  made  con- 
trolling in  respect  to  the  exceptions  set  out  in  the  bill.  We  have 
not  treated  these  exceptions  as  waived  but  have  considered  the 
grounds  of  objection  ascertained  by  the  reference  made. 

[2]  There  was  some  evidence  taken  under  objection  and  ex- 
ception which  bore  upon  the  question  of  whereabouts  in  the  >-ar(I 
at  Essex  Junction,  a  somewhat  extensive  yard,  the  railroad  com- 
pany was  accustomed  to  place  car  loads  of  yellow  com  for  ex- 
amination before  acceptance.  There  was  considerable  discus- 
sion over  this  evidence  and  the  objections  were  somewhat 
lengthy.  But  the  only  objection  relied  on  in  argument,  and  w 
the  only  one  which  we  need  to  consider  is  stated  in  defendant's 
brief  thus:  "Where  the  defendant  usually  placed  car  load  ship- 
ments of  yellow  corn  for  the  purpose  of  examination  and  so 
forth  was  clearly  incompetent  to  establish  a  custom  binding  upon 
the  defendant."  But  one  of  the  questions  in  the  case  was 
whether  the  liability  of  the  defendant  as  a  common  carrier  had 
ceased  before  the  plaintiff  became  the  owner  of  the  com,  and 
in  determining  whether  freight  has  been  put  in  such  a  position 
that  it  can  be  said  to  be  no  longer  in  transit  the  ordinary  course 
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of  business  at  the  place  of  destination  is  a  matter  fo^  considera- 
tion. So  the  objection  argued  is  unsound.  Blumenthal  v. 
Brainerd,  38  Vt.  402,  91  Am.  Dec.  349. 

(3]  The  plaintiff,  W.  B.  Johnson,  was  asked  a  hypothetical 
question,  which  upon  various  assumptions  as  to  the  shipment, 
transfer,  transportation,  and  arrival  of  the  corn,  called  for  the 
opinion  of  the  witness  as  to  its  condition  upon  its  arrival  at  Es- 
sex Junction.  The  answer  was  taken  subject  to  objection  and 
exception.  The  argument  made  under  this  exception  so  far  as 
it  is  t»sed  on  grounds  stated  in  the  court  below  is  that  the  ques- 
tion "assumed  conditions  of  which  there  had  been  no  evidence." 
But  some  of  the  assumptions  were  obviously  based  on  evidence, 
and  the  brief  should  have  designated  the  assumptions  claimed 
to  be  not  so  based,  if  examination  of  the  matter  was  expected; 
for  in  searching  the  transcript,  the  court  is  entitled  to  thus  much 
aid  from  counsel.    We  have  not  considered  this  exception. 

[4]  the  plaintiff  W.  B.  Johnson  was  cross-examined'  at  some ' 
length  as  to  the  nonpresentation  by  his  firm  to  the  railroad  com- 
pany of  the  bill  of  lading.  In  redirect  examination  he  was 
asked,  subject  to  objection  and  exception  for  immateriality,  why 
he  did  not  present  it.  He  answered:  "It  was  not  our  custom 
to  do  it."  The  argument  in  behalf  of  the  objection  to  this  ex- 
planation is  in  su^tance  that  there  was  no  evidence  of  a  cus- 
tom or  course  of  buisness  applicable  to  the  situation  presented 
in  this  case.  But  this  answer,  fairly  understood,  was  itself 
some  evidence  of  such  a  custom  or  course  of  business,  and  we 
find  no  error  in  permitting  it.  When  the  corn  in  question  ar- 
rived at  Essex  Junction  the  defendant  charged  the  freight  on  it 
to  W.  B.  Johnson  &  Co.,  and  later  it  accepted  from  them  pay- 
ment for  the  freight  without  the  presentation  of  any  bill  of  lad- 
ing and  all  this  apparently  as  matter  of  course.  There  is  noth- 
ing inherently  improbable  in  the  testimony  of  the  plaintiff  W. 
B.  Johnson  as  to  the  custom  which  he  testified  about,  and  if  it 
existed,  it  bore,  at  least,  upon  the  question  of  contributory  neg- 
ligence, a  matter  much  relied  on  by  the  defendant. 

[5]  Various  exceptions  taken  during  the  introduction  of  evi- 
(lence  are  not  noticed  on  the  defendant's  brief,  and  these  are 
treated  as  waived.  Johnson  v.  Paine.  84  Vt.  — ,  78  Atl.  732; 
Stevens  v.  Goodenough,  83  Vt.  303,  75  Atl.  398;  Paine  v.  Web- 
ster, 64  Vt.  105,  23  Atl.  615.  The  defendant  introduced  no 
evidence,  and  at  the  close  of  the  plaintiffs'  case  moved  for  a  ver- 
dict on  14  grounds.  The  motion  was  overruled,  and  the  defend- 
ant excepted. 

f6]  On  the  grounds  of  the  motion  for  a  general  verdict,  that 
relied  on  is  variance.  It  is  claimed  that  according  to  the  decla- 
ration the  corn  in  question  was  transported  in  Milwaukee  car 
I9S88  whereas  according  to  the  evidence  it  was  transported  in 
f-rand  Trunk  car  24734.     Bnt  the  declaration  refers  to  Milwau-     , 
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kee  car  19588  only  in  giving  a  correct  description  of  the  bill  of 
lading,  and  so  there  is  no  variance  here. 

[7]  It  is  also  claimed  that  according  to  the  declaration  the 
corn  was  consigned  to  the  plaintiffs,  while  the  evidence  shows 
it  was  consigned  to  the  H.  L.  Buss  Company  notify  W.  B. 
Johnson  &  Co.  But  after  purchasing  the  corn  and  posscssii^ 
themselves  of  the  bill  of  lading  the  plaintiffs  stood  as  con- 
signees, and  there  was  no  variance  in  this  respect.  "A  variance 
is  a  material  difference."  McDonald  v.  Webster's  Est.,  71  Vi. 
392,  45  Atl.  895;  Bailev  v.  Moultrop,  55  Vt.  13;  McDuffees 
Admx  V.  B.  &  iM.  Railroad,  81  Vt.  52,  72,  69  Atl.  124,  30  Am. 
St.  Rep.  1019;  Skinner  V  Grout,  12  Vt.  456,  462;  Stater. 
Bri^s,  1  Aik.  226,  229;  Norcross  v.  Welton,  59  Vt.  50,  7  Ail. 
714. 

[8]  It  is  claimed  that  there  is  a  variance  because  the  declara- 
tion alleges  that  the  plaintiffs  became  the  owners  of  the  com  by 
payment  therefor  and  delivery  to  them  of  the  bill  of  lading  on 
the  12th  day  of  March,  instead  of  early  in  .A.pril  as  the  evidence 
shows.  But  the  date  here  is  not  descriptive  and  the  plaintiffs 
were  not  confined  to  it  in  their  evidence.  The  plaintiffs  in  or- 
der to  make  out  a  case  were  bound  to  show,  among  other  things, 
that  the  com  was  injured  after  they  became  its  owners,  and 
while  the  defendant  sustained  to  it  the  relation  of  a  common 
carrier.  But  in  respect  to  dates  not  descriptive  certainty  and 
not  accuracy  is  the  important  thing.  Blood  t'.  Morrill,  17  \'l. 
598.  605;  Hutchinson  r.  Granger,  13  Vt.  386;  Henrv  v.  Tilson. 
17  Vt.  479;  State  v.  O'Keefe,  41  Vt.  691 ;  Gates  v.  Bowker.  18 
Vt.  23.  On  this  question  the  defendant  relies  upon  Derragon 
V.  Rutland.  58  Vt.  128,  3  Atl.  332,  The  defendant  in  that  case 
had  constructed  two  sewers,  one  in  1872,  and  one  in  1882 — ten 
years  later.  The  plaintiff  declared  for  damages  caused  by  the 
negligent  construction  of  a  sewer  which  he  described  as  the 
sewer  built  in  1872.  On  trial  the  plaintiff's  evidence  was  di- 
rected not  to  damages  bv  reason  of  that  sewer,  but  to  damages  re- 
ceived on  account  of  the  sewer  built  in  1882.  The  court  held,  as 
was  obvious,  that  the  reference  in  the  declaration  to  the  time  when 
the  sewer  -comnlained  of  was  built  was  necessarily  by  way  of  de- 
scription and  identification  of  the  sewer  to  which  the  plaintiff's 
claim  related;  that  the  plaintiff  has  so  framed  his  declaration  as 
to  make  the  time  of  the  building  of  the  sewer  descriptive  of  the 
one  intended,  and  that  under  his  dclaration  he  could  not  recover 
on  account  of  damages  from  another.  &nd  independent,  sewer. 
This  case  well  illustrates  how  an  allegation  of  time  in  a  negli- 
gence case  mav  become  material,  but  it  in  no  way  sustains  the 
claim  of  the  defendant  here. 

[91  In  one  part  of  its  brief  the  defendant  urges  that  a  verdict 
should  have  been  directed  in  its  favor  because  there  was  no  evi- 
dence before  the  jury  by  which  they  could  determine  whal,  if 
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any,  damage  the  plaintiffs  had  sustained.  But  no  lack  of  evi- 
dence in  this  particular  was  made  a  ground  of  the  defendant's 
motion  for  a  verdict.  The  claim  that  a  verdict  should  have  been 
directed  on  this  ground  is,  therefore,  not  considered. 

(10,  11]  The  defendant  moved  particularly  that  a  verdict  be 
directed  in  its  favor  upon  the  second  count  in  the  declaration, 
the  count  in  trover.  This  motion  was  overruled,  and  the  defend- 
ant excepted.  A  plaintiff  may  draw  various  counts  stating  his 
cause  of  action  in  different  ways  and  may  join  counts  in  Case 
with  counts  in  trover  when  they  are  for  the  same  cause  of  ac- 
tion, and  when  the  counts  are  for  the  same  cause  of  action,  one 
general  verdict  thereon  is  all  that  good  practice  permits.  A  num- 
ber of  verdicts  and  judgments,  some  for  a  plaintiff  and  some  per- 
haps for  a  defendant,  based  on  the  application  of  the  evidence 
to  different  counts  for  the  same  cause  of  action  would  be  illogi- 
cal, embarrassing,  and  unwarrantable.  In  Richardson  v.  Baker 
&  Sons,  83  Vt.  204,  75  Atl.  151,  a  similar  motion  was  made,  and 
in  overruling  it  this  court  considered  it  enough  to  say  that  the 
assigned  reasons  for  the  motion  rested  upon  misapprehension. 
But  since  the  question  of  directing  verdicts  on  separate  counts 
for  the  same  cause  of  action  is  again  before  us,  we  have  thought 
that  in  the  interest  of  good  practice  more  should  be  said  than 
was  said  in  the  case  just  cited.  This  question  is  now  disposed 
of  in  Parker  v.  Boston  &  Maine  Railroad,  84  Vt.  — ,  79  Atl.  865, 
and  discussion  of  it  here  is  unnecessary.  The  motion  for  a  ver- 
dict for  the  defendant  on  the  second  count  was  properly  over- 
ruled. We  do  not  consider  the  proper  course  to  be  taken  where, 
as  is  sometimes  the  case,  counts  for  different  causes  of  action 
are  joined. 

[12]  The  plaintiffs  presented  numerous  requests  to  charge. 
Some  of  them  were  complied  with,  in  whole  or  in  part,  and  some 
were  in  whole  or  in  part  refused.  The  defendant  excepted.  "To 
the  compliance  by  the  court  with  the  requests  of  the  plaintiffs — 
such  as  were  complied  with."  This  exception  specified  nothing 
and  is  of  no  avail. 

[13]  The  defendant  made  13  requests  to  charge.  The  de- 
fendant took  an  exception  to  the  refusal  of  the  court  to  charge 
as  requested  in  its  jequests,  4,  6,  7,  10,  11.  and  13.  However,  in 
die  defendant's  brief  no  one  of  these  requests  is  mentioned,  and 
ihe  court  is  left  to  determine,  if  it  will  undertake  to  do  so,  what 
of  the  argument  applies  to  this  request  and  what  to  that.  This 
the  excepting  party  cannot  ask  the  court  to  do.  Brown  v.  New 
England  Telephone  Co.,  81  Vt.  358.  70  Atl.  599;  Davenport  v. 
Davenport,  80  Vt.  400,  68  Atl.  49. 

[14]  After  the  closing  argument  had  been  made  the  defendant 
niade  a  req^uest  for  a  charge  which  the  court  because  of  the  rule 
snd  lack  of  time  to  consider  the  request  declined  to  give.    The 
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request  was  not  only  out  of  time,  but  it  was  not  even  reduced  to 
writii^.  The  defendant  took  an  exception  to  the  refusal  of  the 
court  to  charge  as  requested  in  the  oral  request.  But  it  was 
proper  for  the  court  to  adhere  to  the  rule.  If  the  defendant  de- 
sired to  except  to  some  shortage  of  the  charge  in  a  material  re- 
spect the  exception  should  have  been  explicitly  directed  to  the 
shortage  at  the  close  of  the  charge.  The  exception  simply  was 
"to  the  refusal  of  the  court  to  charge  as  requested  in  our  oral 
request." 

[15]  The  defendant  excepted  to  the  qualifying  statement  of 
the  court  in  regard  to  its  fifth  request.  This  request  was  as  fol- 
lows: "If  the  consignee  of  the  car  of  com  in  question,  H.  L. 
Buss  Company,  was  notified  by  the  usual  course  of  mail  on  the 
20th  day  of  March,  1907,  that  the  corn  in  question  had  that  day 
been  forwarded  from  St.  Albans,  Vermont,  to  its  place  of  desti- 
nation at  Essex  Junction,  Vermont,  in  car  marked  Grand  Trunk 
24734,  and  should  further  find  that  the  plaintiff  in  this  action  was 
the  owner  of  said  car  of  corn  on  the  10th  day  of  April,  1907,  then 
the  plaintiff  is  charged  with  the  knowledge  which  Buss  &  Co. 
had  as  to  the  car  number,  and  name  of  car  in  which  the  com  in 
question  had  been  shipped  to  its  destination."  The  court  read 
this  request  to  the  jury,  and  said  that  if  it  was  material  in  the 
consideration  of  the  case  it  would  be  the  law,  but  that  the  case 
did  not  turn  there  as  the  court  had  placed  it  upon  the  question 
of  whether  the  Buss  Company  had  knowledge  of  the  transfer  of 
the  car,  or  whether  the  plaintiff  had  knowledge  of  the  car,  upon 
the  ground  that  when  demand  was  made  for  the  car  it  was  the 
dutv  of  the  railroad  company  to  give  such  information  to  the 
plaintiffs  as  would  enable  the  plaintiffs  to  inspect  the  car  and 
take  it  away  when  they  had  such  information. 

We  think  the  comments  just  quoted  are  contradictory,  and 
that  the  jury  was  left  to  apply  one  or  another  of  different  prop- 
ositions of  law.  Here  was  an  instance  of  inconsistent  instruc- 
tions rather  than  of  instnictions  which  when  taken  together  made 
the  whole  instruction  clear  and  so  there  was  error.  Alexander 
V.  Rlodgett,  44  Vt.  476;  Bovee  v.  Danville,  53  Vt.  183;  State  t: 
Fitzgerald.  72  Vt.  142,  47  Atl.  403;  Graves  v.  Waitsfield.  81  Vt. 

84,  95.  69  Atl.  137 ;  Ide  v.  Boston  &  Maine.  R.  R..  83  Vt.  66.  fW. 

85.  74  Atl.  401. 

[36.  17]  The  defendant  excepted  to  that  portion  of  the  charge 
wherein,  as  was  claimed,  the  court  in  substance  stated  that  if  the 
defendant  did  not  put  the  tar  of  com  in  a  proper  place  for  ex- 
amination until  May  then  the  defendant  would  until  then  be  lia- 
ble as  a  common  carrier.  It  appears  that  the  court  did  in  sub- 
stance so  charge,  and  under  a  familiar  rule  of  law  the  chai^ 
in  that  respect  was  correct.  The  exception  did  not  afford  a  basis 
for  the  argument  made  that  on  all  the  evidence  the  corn  was  prop- 
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erlv  placed  for  examination  before  May  2d,    Gregg  v.  Willis,  71 
\'t  313,  320,  45  Atl.  229. 

[18-20]  The  court  charged  the  jury  that  the  plaintiff  became 
the  owner  of  the  corn  when  he  paid  the  draft  attached  to  the  bill 
of  lading.  This  was  in  accordance  with  the  claim  of  both  par- 
ties; but  the  court  further  charged  that  this  payment  was  made 
on  the  8th  day  of  April,  which  was  the  day  on  which  the  check 
was  mailed  to  the  bank.  But  while  the  mailing  of  the  check  was 
evidence  that  it  was  received  by  the  bank  in  due  course,  it  was 
not  evidence  that  the  check  was  received  by  the  bank  on  the  day 
on  which  it  was  mailed,  and  it  did  not  operate  as  payment  until 
it  was  received,  since  there  is  nothing  in  the  case  to  alter  the 
general  rule  in  this  respect.  The  draft  itself  shows  that  it  was 
paid  not  on  the  8th,  but  on  the  9th  of  April.  Thereafter  the 
bill  of  lading  belonged  to  the  plaintiffs  although  they  did  not  re- 
ceive it  until  the  10th  of  April,  and  the  question  is  whether  the 
chaise  that  the  plaintiffs  became  the  owners  of  the  corn  on  the 
8th  of  April  was  or  was  not  harmless.  One  of  the  questions  in 
the  case  was  whether  the  com  shipped  on  the  11th  of  February 
remained  uninjured  until  the  plaintiffs  became  its  owners,  and 
was  thereafter  spoiled,  one  of  the  questions  was  whether  the 
com.  which  arrived  April  2d,  was  placed  in  a  proper  place  for 
inspection  before  the  plaintiffs  became  its  owners,  six,  seven,  or 
eiRht  days  later,  and  other  questions  were  likely  to  be  properly 
effected  in  the  consideration  of  the  jury  by  a  difference  of  a  day 
or  two  in  the  time  when  the  plaintiffs  became  the  owners  of  the 
com.  and  we  do  not  see  how  in  view  of  the  questions 
in  the  case  the  erroneous  instruction  as  to  the  day  on 
«'fiieh  the  plaintiffs  became  its  owners  can  be  saia  to  have 
h«n  harmless.  The  time  when  the  plaintiffs  became  the  owners 
of  the  corn  by  the  payment  of  the  bill  of  lading  was  a  vital  mat- 
ter, and  is  so  treated  by  both  parties. 

[21]  The  court  seems  to  have  understood  that  the  defendant 
had  conceded  what  its  liability  in  damage  was  if  it  was  liable  at 
all,  but  when  in  the  course  of  the  charge  the  court  referred  to 
that  matter,  counsel  for  the  defendant  said  in  effect  that  there 
had  been  no  such  concession  except  as  it  was  conditioned  upon 
the  submission  of  the  case  to  the  court.  Thereupon  the  court 
charged  upon  the  subject  of  damages,  and,  after  considering  the 
requests  of  the  parties,  recurred  to  the  matter  of  damages,  and 
charged  further  in  that  regard.  The  defendant  took  an  excep- 
tion "to  the  charge  of  the  court  on  the  measure  of  damages." 
There  was  nothing  in  this  exception  to  call  the  attention  of  the 
court  to  the  claimed  error  upon  the  subject  of  damages.  The 
luestion  of  lack  of  evidence  was  not  raised  by  the  exception, 
and  it  would  be  bad  practice  to  review  all  that  was  said  in  that 
portion  of  the  chaise  relating  to  damages  under  an  exception 
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which  merely  asserted  in  general  terms  the  unsoundness  of  the 
charge,  and  gave  no  intimation  of  the  element  of  claimed  un- 
soundness.   Gregg  V.  WiUis,  71  Vl  313,  45  Atl.  229. 

[22]  With  regard  to  certain  exceptions  to  the  charge  the  de- 
fendant's brief  refers  us  by  pages  to  the  bill  of  exceptions,  and 
says  that  the  grounds  of  the  exceptions  there  appear,  and  that, 
therefore,  further  discussion  of  them  is  unnecessary.  We  have 
referred  to  the  exceptions  thus  noticed,  and,  where  the  grounds 
of  the  exceptions  do  in  fact  appear  in  the  bill,  the  exceptions 
have  been  considered,  and  where  the  grounds  of  exception  do 
not  appear  the  exceptions  have  not  been  considered,  Paine  if. 
Webster,  64  Vt.  105,  23  Atl.  615;  Graves  v.  Town  of  Waitsfield, 
81  Vt.  84,  69  Atl.  137;  Hassam  v.  SafTord  Lumber  Co.,  82  Vt. 
444,  74  At!.  197;  Stevens  v.  Goodenough,  83  Vt.  303,  75  AU. 
398;  Chamberlain  v.  Rankin,  49  Vt.  133;  Dunshee  v.  Parmalee, 
19  Vt.  172. 

[23,  24]  The  defendant's  brief  makes  a  general  reference  to 
the  transcript  for  claimed  errors  other  than  those  argued.  The 
transcript  is  referred  to  and  made  controlling  only  as  to  the  state- 
ment of  the  case  and  the  several  exceptions  set  forth  in  the  bill, 
and  no  other  exceptions  are  considered.  Roch  v.  Caldbeck,  6t 
Vt.  593,  24  Atl.  989.  Besides  if  the  presiding  judge  had  taken 
the  unusual  course  of  referring  generally  to  the  transcript  for  the 
purpose  of  showing  the  exceptions  none  would  be  considered 
that  were  not  explicitly  pointed  out  and  relied  on  by  counsel. 
Blaisdell  v.  School  Distnct,  72  Vt.  63,  47  Atl.  173;  Wilkins' 
Adm'r  y.  Brock,  81  Vt.  332,  70  Atl.  572. 

Consideration  is  thought  to  have  been  given  to  all  exceptions 
entitled  to  consideration  under  salutary  and  well-established  rules 
of  procedure. 

Judgment  reversed  and  cause  remanded. 
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(Supreme  Court  of  Idaho,  June  13,  1911.) 

[116  Pac.  Rep.  1116.] 

Suffidency  of  ETidence — Cause  of  Fire. — Sufficiency  of  evidence  to 
support  verdict  and  judgment  commented  upon,  but  question  as  to 
whether   or   not   it   presents   a   substantial   conflict   not   decided. 

Erideoce — Admiuions  by  Agents — Repoits." — Where  a  section 
foreman  for  a  railroad  company  is  charged  with  the  duty  of  making 
written  reports  to  his  employer  as  to  fires  occurring  along  the  track 
or  line  of  road  within  his  section,  and  as  to  the  cause  of  such  fires, 
held  that,  where  one  is  prosecuting  an  action  against  the  railroad 
company  for  carelessly  and  negligently  setting  a  fire  whereby  he 
was  damaged,  it  is  not  error  for  the  court  to  admit  a  report  made  by 
the  section  foreman  as  to  the  time,  place  and  circumstances  of  such 
fire. 

Evidence — Admissions  by  Agents— Reports.— The  true  rule  with 
reference  to  the  admission  of  statements  and  reports  made  by  em- 
ployees of  a  corporation  is:  If  the  employee  makes  a  report  which 
falls  within  the  line  of  his  duties,  and  which  is  required  of  him  by 
the  terms  or  nature  of  his  employment,  thi;n  such  statement  or  re- 
port is  admissible  on  behalf  of  a  person  adversely  interested  or  whose 
interest  is  affected  by  or  involved  in  the  statement  of  facts  contained 
in  such  report  or  statement;  if,  on  the  other  hand,  the  statement  made 
by  the  employee  concerns  a  matter  outside  of  the  line  of  his  em- 
ployment and  concerning  which  he  was  not  charged  with  any  duty, 
a  statement  made  by  him  concerning  such  matter  is  not  admissible  in 
evidence  against   his  employer. 

Evidence— Admissions  by  Agents — UnofficisI  Statements.* — State- 
ments made  by  station  agent  as  to  the  cause  of  fire  which  started  in 
timber  along  the  railroad  track  or  right  of  way,  and  as  to  the  par- 
ticular engine  which  probably  set  the  fire,  are  not  admissible  against 
the  company  in  an  action  prosecuted  against  the  company  for  the  re- 
covery of  damages  caused  by  a  fire  set  along  or  near  the  company's 
road  and  right  of  way. 

Witnessea  Impeachment — Inconslsteitt  Statements — Foundation — 
Necessity. — A  witness  may  be  impeached  by  showing  that  he  has 
made  at  other  times  statements  inconsistent  with  his  present  testi- 
mony, but  before  such  contradictory  statements  may  be  shown,  the 
proper  foundation  must  be  laid  therefor  in  compliance  with  the  pro- 
visions of   section   6083   of  the   Revised   Codes. 

Wtntsses — Impeachment — Testimony  Subject  to  Impeachment — 
ImmaMrial  Hatters. — A  witness  can  only  be  impeached  by  proof  of 

*For  the  authorities  in  this  series  on  the  question  whether  the  ad- 
missions of  agents  or  employees  are  competent  evidence  against  the 
principal  or  master,  see  last  foot-note  of  Blue  Ridge  L.  &  P.  Co.  v. 
Price  (Va.),  31  R.  R.  R.  613,  S*  Am.  &  Eng.  R.  Cas.,  N.  S.,  613. 
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contradictory  statements  with  reference  to  some  fact  which  becomes 
material  in  the  case. 

Evidetue — Hearsay. — In  an  action  prosecuted  against  a  railroad 
company  for  carelessly  and  negligently  setting  fire  along-  the  line  of 
its  track  and  right  of  way.  whereby  the  plaintiff  was  damaged  by  tlie 
destruction  of  his  growing  timber,  it  is  not  admissible  to  prove  the 
statements  of  a  tbird  party  made  at  the  time  the  fire  was  raging, 
which  statements  tended  to  show  that  some  one  else  had  set  the  fire, 
and  that  it  was  not  started  by  the  railroad  company. 

Trial — Taking  Instructions  to  Jury  Room. — Under  the  provisionsof 
subdivision  4  of  section  43B3,  Rev.  Codes,  it  is  the  duty  of  the  conn 
to  send  all  written  instructions  to  the  jury  room  for  the  use  of  the 
jury  in  considering  the  case,  unless  one  of  the  parties  to  the  action 
makes  objection  to  the  giving  of  written  instructions,  as  provided  by 
subdivision  6  of  section  4383,  in  which  event  the  court  must  charge 
the  jury  in  accordance  with  the  provisions  of  sections  438-1  and  «8S, 
unless  the  parties  consent  to  the  givitig  of  oral  instructions  as  pro- 
vided by  subdivision  7  of  section  4383.  Rev.  Codes. 

(Syllabus  by   the  Court.) 

Appeal  from  District  Court,  Kootenai  County;  Robt.  N.  Dunn, 
Judge. 

Action  by  R.  L.  Hilbert  against  the  Spokane  ^temational 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Allen  &■  Alien  and  Whitla  &  Nelson,  for  appellant 
McBee  &  ha  Vcine,  for  respondent. 

AiLSHiE,  P.  J.  This  action  was  instituted  by  the  plaintiff 
for  the  recovery  of  damages  sustained  in  the  loss  of  growing 
timber.  It  was  alleged  by  the  plaintiff  that  the  defendant  rail- 
road company  carelessly  and  negligently  maintained  and  operaled 
locomotive  engines  which  were  not  sufficiently  and  properly  sup- 
plied with  spark  arresters  and  appliances  which  prevent  the  es- 
cape of  fire,  and  by  reason  of  such  neglect  and  failure  to  per- 
form its  duties  it  set  fire  on  plaintiff's  lands  and  burned  off  a 
large  body  of  timber.  Judgment  and  verdict  were  rendered  and 
entered  for  the  plaintiff,  and  defendant  moved  for  a  new  irial 
and  has  appealed  from  the  judgment  and  order  denying  its  mo- 
tion. Xumerous  errors  have  been  assigned,  but  they  are  properly 
divisible  into  two  groups:  First,  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  and  judgment;  and,  second,  errors 
committed  by  the  court  in  the  admission  and  rejection  of  evi- 
dence. 

[  1  ]  An  examination  of  the  whole  record  in  this  case  convinces 
US  that  a  new  trial  ought  to  be  had  in  this  case.  In  the  first 
place,  there  is  a  very  serious  and  grave  doubt  if  there  is  sub- 
stantial   evidence    to  support    the    verdict.     A    great    deal  of 
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evidence  was  introduced  tending  to  show  that  the  fire  was 
not  set  by  the  railroad  company  or  from  its  locomotives, 
but  that  it  was  rather  started  by  one  A.  C.  Travers  who  hved 
near  the  railroad  track  and  also  close  by  the  plaintiff's  premises. 
It  appears  from  the  evidence  of  several  witnesses  that  he  had 
been  burning  brush  and  stumps  and  clearing  land  about  his  house 
and  that  the  fire  started  from  this  cause.  In  view,  however,  of 
the  fact  that  this  case  must  be  retried,  and  that  such  errors  oc- 
curred in  the  former  trial  as  to  necessitate  a  new  trial,  we  are 
not  going  to  reverse  the  case  for  insufficiency  of  the  evidence 
nor  are  we  going  to  make  further  comment  on  the  sufficiency  of 
the  evidence. 

[2]  Since  this  case  must  be  tried  again,  it  will  be  necessary 
for  us  to  consider  such  rulings  of  the  court  on  the  admission 
and  rejection  of  evidence  as  are  likely  to  arise  upon  a  new  trial. 
A,  C.  Travers  was  the  section  foreman  over  that  portion  of  appel^ 
lant's  road  along  which  this  fire  started.  It  seems  that  shortly 
after  the  fire  he  made  what  is  termed  a  "fire  report"  to  the  com- 
pany, which  report  is  as  follows:  "On  the  first  day  of  August, 
about  1 :45  p.  m.  a  fire  started  4  Tel.  poles  east  of  M.  post  43. 
Cause  of  fire  unknown.  Heavy  wind  from  S.  West.  Fire  be- 
yond control  when  we  got  here  at  2  p.  m.  Respectfully,  A.  C. 
Travers."  The  plaintiff  procured  a  copy  of  this  report,  and  on 
the  trial  oi  the  case  offered  it  in  evidence  and  it  was  admitted 
over  the  objection  of  the  defendant.  This  ruling  of  the  court 
is  assigned  as  error.  It  is  now  argued  that  statements  and  ad- 
missions of  an  employee  are  not  admissible  to  bind  the  railroad 
company.  In  this  case,  it  seems  that  the  statement  made  by  the 
section  foreman  was  a  report  required  of  him  in  the  discharge 
of  the  duties  about  which  he  was  employed.  If  that  is  true, 
as  it  appears  to  be  from  the  record,  then  the  statement  was  ad- 
missible. 

[3]  The  true  rule,  as  we  understand  it  to  be,  is  this:  That 
if  an  employee  of  a  corporation  makes  a  report  which  falls 
within  the  line  of  his  duties,  and  which  is  requried  of  him  by 
the  terms  or  nature  of  his  employment,  then  such  statement  or 
report  is  admissible  on  behalf  of  a  person  adversely  interested  or 
whose  interest  is  affected  by  or  envolved  in  the  report  or  statement. 
If.  on  the  other  hand,  the  statement  made  by  the  employee  con- 
«ms  a  matter  outside  of  the  line  of  his  employment  and  with 
which  he  has  nothing  to  do,  it  is  not  admissible.  In  other  words, 
the  law  of  principal  and  agent  applies.  Had  Travers  been  present 
in  court,  he  might  have  been  used  as  a  witness  by  either  party 
'0  testify  to  any  fact  concerning  this  fire  that  was  within  his 
knowledge.  He  was  not  produced,  however,  but  the  plaintiff 
who  was  seeking  to  recover  a  judgment  against  the  company 
produced  a  copv  of  the  report  made  bv  this  emplovee  and  which 
report  appears  to  have  been  made  in  the  line  of  his  duty  and  in 
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compliance  with  the  instructions  he  had  from  his  employer. 
Under  such  circumstances,  there  was  no  error  in  the  admission 
of  the  report. 

[4]  In  this  same  connection  it  is  well  enough  to  consider  the 
evMence  that  was  admitted  as  to  statements  made  by  Monroe 
Bailey,  the  depot  agent  at  Athol,  which  was  the  station  near 
which  this  fire  occurred.  He  was  asked  while  on  the  witness 
stand  if  he  had  not  made  statements  soon  after  the  fire  as  to 
the  engine  which  had  caused  the  fire.  He  denied  making  any 
such  statement  Counsel  then  asked  substantially,  the  same  ques- 
tions on  the  theory  of  laying  a  foundation  for  impeaching  the 
witness,  and  thereafter  asked  certain  witnesses  if  Bailey  had  not 
at  a  certain  time  and  place  made  statements  that  the  fire  was  set 
by  a  certain  numbered  engine  belonging  to  the  appellant  com- 
pany. These  statements  were  not  admissible  for  the  reason 
above  stated.  It  does  not  appear  to  have  been  any  part  of  the 
duty  of  the  station  agent  to  make  reports  as  to  fires  or  the  causes 
of  fires  occurring  along  the  company's  track.  On  the  other  hand. 
these  were  merely  oral  statements  not  made  to  the  agent's  em- 
ployer or  principal  but  to  third  persons,  and  do  not  purport  to 
have  been  made  in  the  line  of  the  agent's  duty.  Under  such  cir- 
cumstances they  could  not  be  admitted  as  evidence  against  the 
company. 

[5]  If  this  witness  knew  any  fact  relative  to  the  fire,  he  was 
competent  to  testify  concerning  the  same;  and  under  section 
6083,  Rev.  Codes,  the  party  producing  the  witness  might  con- 
tradict him  on  any  material  fact  by  showing  that  he  had  made 
statements  of  fact  at  other  times  inconsistent  with  the  testimony 
which  he  gave  on  the  witness  stand.  State  i".  Flower,  13  Idaho, 
322,  89  Pac.  757.  It  is  gross  error  and  subversive  of  substan- 
tial justice  to  allow  a  party  to  litigation  to  introduce  ex  parte  and 
extrajudicial  statements  not  made  in  the  presence  or  by  the  au- 
thority of  the  party  to  be  bound,  and  it  is  equally  erroneous  to 
allow  such  questions  to  be  asked  by  way  of  laying  the  foundation 
for  impeaching  the  witness. 

[6]  Witnesses  can  only  be  impeached  by  proof  of  contradic- 
torv  statements  of  a  material  fact.  W.  U.  Oil  Co.  v.  Newlove, 
145  Cal.  772,  79  Pac.  542;  State  v.  Deal,  41  Or.  437.  70  Pac. 
532.  7  Ency.  of  Ev.  75;  note,  15  Am.  Dec.  99. 

[7]  While  the  fire  was  raging  through  the  forest  near  the 
Travers  home,  one  Mrs.  Noble  called  at  the  Travers  residence 
and  had  a  conversation  with  Mrs.  Travers  concerning  the  fire. 
Mrs.  Koble  was  introduced  as  a  witness,  and  the  defendant 
offered  to  prove  by  her  that  at  the  time  of  this  conversation  and 
while  the  fire  was  at  its  worst,  Mrs.  Travers  was  complaining  of 
her  husband  going  off  and  leaving  the  fire  burning;  that  she 
said  he  had  hil  a  fire  out  burning  some  brush  and  that  he  went 
oflf  and  left  it.  and  that  she  was  fearful  that  it  might  get  out  and 
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do  damage  and  cause  them  trouble.  The  court  excluded  this 
evideiKe,  and  the  appellant  now  assigns  the  ruling  as  error.  There 
was  clearly  no  error  in  excluding  this  proffered  evidence.  Mrs. 
Travers  was  not  a  party  to  the  action;  none  of  the  parties  to 
the  action  were  present  when  the  statement  was  made,  and  it 
would  have  been  clearly  erroneous  to  admit  such  statements 
in  evidence.  Mrs.  Travers  would  have  been  a  proper  witness 
in  the  case  by  whom  to  prove  the  origin  of  the  fire.  If  in  fact 
her  husband  started  the  fire  and  that  was  the  fire  that  burned 
on  to  the  respondent's  premises  and  did  the  damage,  it  would 
certainly  have  afforded  the  appellant  a  defense  in  this  action. 
In  other  words,  the  appellant  would  not  be  responsible  if  it  did 
not  set  the  fire  which  caused  the  damage.  It  was  not  competent, 
however,  to  introduce  hearsay  statements  and  not  give  the  ad- 
verse party  an  opportunity  to  cross-examine  the  person  making 
the  statements. 

Several  errors  are  assigned  against  the  ruling  of  the  court  in 
permitting  answers  to  what  purport  to  be  impeaching  questions. 
The  objection  made  to  these  questions  was  that  the  proper  foun- 
dation had  not  been  laid  for  the  same.  Counsel  fail  to  call  our 
attention  to  the  folio  of  the  record  which  discloses  the  proceed- 
ings in  this  respect,  and  we  are  not  advised  by  the  briefs  as  to 
whether  the  proper  foundation  was  laid  for  such  impeaching 
questions,  and  we  shall  not  go  through  the  entire  record  to  find 
if  this  was  done.  There  ought,  however,  to  be  no  difficulty 
about  determining  whether  the  proper  foundation  has  been  laid 
tor  an  impeaching  question,  under  the  provisions  of  section 
6(ffi3.  Rev,  Codes,  This  statute  is  very  clear  and  explicit,  and 
its  requirements  must  be  comphed  with  before  an  impeaching 
question  may  be  put. 

We  find  no  error  in  the  other  rulings  of  the  court  in  the  ad- 
missions and  rejection  of  evidence. 

[8]  This  brings  us  to  the  last  assignment  of  error.  After 
all  the  evidence  had  been  submitted  to  the  jury  and  both  sides 
had  resteti,  the  record  shows  the  following  proceedings  were  had: 
"By  agreement  of  counsel  the  instructions  were  given  to  the 
jury  prior  to  the  argument  of  counsel  on  the  case,  and  the  follow- 
ing proceedings  were  had:  The  defendant  requested  that  the 
written  instructions  in  this  action  be  sent  to  the  jury  room,  to 
which  request  plaintiff's  counsel  objected  and  for  hts  objection 
relied  upon  subdivision  6,  §  4383,  of  the  Revised  Codes.  Court: 
I  believe,  under  the  construction  of  the  statute  which  I  give  it, 
they  could  properly  be  sent,  but  I  will  sustain  the  objection. 
That  will  afford  an  opportunity  of  raising  the  point  as  well  as 
the  other;  to  which  ruling  of  the  court  defendant  by  counsel 
then  and  there  dulv  excepted  and  its  exception  was  allowed." 

Appellant  now  assigns  the  ruling  of  the  court  in  refusing  to 
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send  the  instructions  to  the  jury  room  as  error.  Section  4383, 
Rev.  Codes,  provides,  inter  alia,  as  follows : 

"When  the  jury  has  been  sworn,  the  trial  must  proceed  in 
the  following  order  unless  the  judge  for  special  reasons  other- 
wise directs:  •  *  * 

"4.  When  the  evidence  is  concluded  and  before  the  case  is 
argued  or  submitted  to  the  jury,  either  party  may  request  the 
court  to  give  to  the  jury  instructions  in  writing  on  the  law 
arising  in  the  cause,  which  shall  be  given  or  refused  as  asked: 
Provided,  That  the  court  may  also  give  other  and  further  written 
intructions  of  its  own  motion.  All  of  the  written  insttictions 
given  shall  be  carried  by  the  jury  to  their  room  for  their  guid- 
ance in  arriving  at  a  correct  verdict  according  to  the  law  and  the 
evidence.  The  instructions  shall  then  be  read  to  the  jurj'  by 
the  court,  and,  unless  the  case  is  submitted  to  the  jury  without 
argument,  the  plaintiff  must  commence  and  may  conclude  the 
argument.  *  *  * 

"6.  If  either  party  objects  to  the  giving  of  written  instruc- 
tions and  permitting  the  jury  to  take  them  to  their  room  as 
provided  in  the  fourth  subdivision  of  this  section,  then  instead 
thereof  the  course  of  procedure  shall  be  as  follows:  The  court 
may  then  charge  the  jury,  according  to  the  provisions  of  sections 
4384  and  4385." 

It  will  be  noted  from  the  foregoing  that  "all  of  the  written 
instructions  given  shall  be  carried  by  the  jury  to  their  room  for 
their  guidance  in  arriving  a.t  a  correct  verdict  according  to  the  law 
and  the  evidence." 

Under  subdivision  6  of  tl)is  section,  a  party  who  does  not  want 
the  instructions  taken  to  the  jury  room  must  object  "to  the  giv- 
ing of  written  instructions  and  permitting  the  jury  to  take  them 
to  their  room."  In  other  words,  the  mere  objection  to  taking 
written  instructions  to  the  jury  room  is  of  no  avail  unless  you 
first  object  to  the  giving  of  written  instructions.  In  the  event 
of  such  an  objection  being  made,  the  court  must  charge  the 
jury  in  accordance  with  the  provisons  of  sections  4384  and  4385. 
It  IS  also  provided  by  subdivision  7  of  section  4383  that  "with 
the  consent  of  the  parties  to  any  suit  on  trial  before  a  jury,  the 
court  may  give  his  charge  to  the  jury  orally,  the  same  to  be 
taken  down  by  the  court  reporter."  It  thus  appears  from  a  con- 
sideration of  the  several  provisions  of  sections  4383,  4384,  and 
4385,  first,  that  all  written  instructions  given  must  be  sent  to  the 
jury  room  unless  one  of  the  parties  to  the  action  objects  to  the 
giving  of  written  instructions;  second,  that,  if  an  objection  is 
made  to  the  giving  of  written  instructions,  the  instruction? 
must  then  be  given  in  accordance  with  the  provisions  of  sections 
4384  and  4385,  unless  the  parties  consent  to  the  giving  of  oral 
instructions,  in  which  latter  event  subdivision  7  of  section  4383 
provides  the  procedure. 
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In  the  case  at  bar,  there  was  no  consent  to  the  giving  of  oral 
instructions,  and  it  does  not  appear  that  any  oral  instructions 
were  given.  The  record  does  not  positively  say  that  the  instruc- 
tions were  in  writing,  but  the  request  of  the  defendant  was  that 
"the  written  instructions  in  this  case  be  sent  to  the  jury  room." 
The  request  implies  that  the  instructions  were  in  writing.  The 
ruling  of  the  court  indicates  that  they  were  in  writing  and  that 
he  was  of  the  opinion  that  he  could  send  them  to  the  jury  room. 
The  plaintiff  objected  to  the  instructions  going  to  the  jury  room, 
but  did  not  ■make  any  objection  to  written  instructions.  It 
would  seem  from  the  entire  proceeding  in  the  case  that  the 
instructions  were  given  in  writing  and  that  they  should  have 
been  sent  to  the  jury  room  under  the  provisions  of  subdivison 
4,  §  43S3. 

The  judgment  will  be  reversed,  and  a  new  trial  is  ordered. 
Costs  awarded  in  favor  of  appellant. 

Sullivan,  J.,  concurs. 


Frank  L.  Smith  Meat  Co.  v.  Oregon  R.  &  Navigation  Co, 

(Supreme  Court  of  Oregon,  Jure  B7,  1911.) 

[117  Pac.  Rep.  303.) 

Principal  and  Agent— Auth<»it7  of  Agent^ Authority  to  Bind  Prin- 
cipal.— Where  the  agent  of  a  meat  company,  buying  and  shipping 
callle,  entered  into  a  contract  with  a  railroad  company  for  the  ship- 
ment of  cattle,  the  contract  was  binding  upon  the  meat  company. 

Carriers — Carrier  of  live  Stock — Special  Contract  for  Transporta- 
tion,*— A  stipulation  in  a  special  contract  for  the  transportation  of 
live  stock  that  unless  claims  for  loss,  damage,  or  detention  are  pre- 
sented within  10  days  from  the  date  of  unloading  and  before  the 
stock  has  been  mingled  with  other  stock,  such  claims  shall  be  deemed 
waived  and  the  carrier  will  be  discharged,  is  reasonable,  and  the  fail- 
ore  of  the  shipper  to  comply  therewith  precludes  any  recovery. 

Appeal  from  Circuit  Court,  Multnomah  County ;  C.  U.  Gant- 
enbein,  Judge. 
Action  by  Frank  L.  Smith  Meat  Company  against  the  Oregon 

•See  last  foot-note  of  Old  Dominion  S.  S.  Co.  v.  C.  F.  Flaary  & 
Co.  (Va.).  39  R.  R.  R.  345,  83  Am.  &  Eng.  R.  Cas,.  N.  S.,  345;  last 
fool-note  of  Pierson  v.  Northern  Pac.  Ry.  Co.  (Wash.).  39  R.  R.  R. 
303,  fl3  Am.  &  Eng.  R.  Cas.,  N.  S.,  303;  third  head-note  of  Kime  v. 
Southern  Ry.  Co.  (N.  Car).  38  R.  R.  R.  T04.  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  704;  last  foot-note  of  Mobile,  etc.,  R.  Co.  v.  Brownsville, 
etc,  Stock  Co.  (Tenn.),  37  R.  R.  R.  714,  60  Am.  &  Eng.  R.  Ca*., 
N-  S.,  714. 
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Railroad  &  Navigation  Company.    From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

Plaintiff  corporation  is  engaged  in  the  butchering  business 
in  Portland,  Or.  The  complaint  alleges,  in  substance,  that  about 
March  14,  1908,  plaintiff  caused  to  be  shipped  to  it,  over  defend- 
ant's railroad,  from  North  Powder  in  Eastern  Oregan,  53  head 
of  live  stock,  intended  for  slaughter  at  Portland ;  that,  owing  to 
the  negligent  operation  of  defendant's  train,  the  same  arrived 
at  Huron,  Or,,  several  hours  later  than  it  should  have  done; 
that  a  washout  occurred  at  the  latter  point  preventing  the  train 
from  proceeding  further;  that,  if  the  train  had  not  b«n  so  neg- 
ligently operated,  it  would  have  arrived  at  Huron  and  passed  the 
place  where  the  washout  occurred  without  delay  or  detention 
on  the  route  between  North  Powder  and  Portland;  that  the  train 
and  cars  containing  the  cattle  were  returned  by  defendant  to 
La  Grande  about  10  o'clock  a.  m.  on  March  15,  1908,  when, 
without  notice  to  or  consent  of  plaintiff  or  the  person  in  charge 
of  the  stock,  they  were  unloaded  into  a  yard  entirely  without 
shelter  and  covered  with  mud  several  inches  deep,  and  kept 
there  for  three  days  without  sufficient  food  and  without  any  shel- 
ter or  resting  place;  that  the  yard  was  an  unfit  and  unsuitable 
place  in  which  to  keep  the  cattle,  as  defendant  well  knew ;  that 
defendant  neglected  and  refused  to  provide  any  place  other 
than  the  yard  in  which  to  keep  them  and  refused  to  allow  plain- 
tiff or  the  person  in  charge  to  provide  any  other  place  for  them; 
that  because  of  the  alleged  wrongful  acts  of  defendant  the 
cattle  became  greatly  reduced  in  weight  and  depreciated  in  market 
value,  to  plaintiff's  damage  in  the  sum  of  $522.12;  and  that 
plaintiff  was  obliged  to  pay  $30.20  for  extra  feed  for  the  cattle. 

Defendant  answered,  admitting  that  the  cattle  were  shipped 
to  plaintiff  on  the  date  named,  denying  that  pl£linttff  was  the 
shipper,  but  alleging  that  the  shipment  received  by  them  for  plain- 
tiff was  the  same  shipment  mentioned  in  the  complaint.  It  denied 
all  plaintiff's  allegations  of  negligence,  and  admitted  that  the 
cattle  were  returned  to  La  Grande  about  9  o'clock  a.  m.  of  March 
15th.  For  a  further  and  separate  answer,  defendant  alleged 
that  on  March  14,  1908,  a  copartnership  firm,  doing  business 
as  Davis  Bros.,  of  which  C.  E.  Davis  was  one  of  the  members. 
entered  into  a  contract  in  writing  with  defendant  for  the  trans- 
portation of  two  car  loads  of  cattle  from  North  Powder  to 
Portland  by  defendant ;  that  the  shipment  of  cattle,  the  exact 
number  of  which  was  unknown  to  defendant,  was  the  same  one 
mentioned  in  the  complaint ;  that,  in  consideration  of  a  rate  of 
transportation  granted  by  the  defendant  to  the  shi[^>er,  governing 
such  shipment,  the  shipper  and  this  defendant  entered  into  a 
stipulation  with  respect  to  the  conditions  under  which  the  ship- 
ment shoidd  be  and  was  transported  by  this  defendant.  One 
provision  of  this  contract  is  as  follows:     "Unless  claims  for 
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loss,  damage  or  detention  are  presented  within  ten  days  irom 
the  date  of  the  unloading  of  said  stock  at  destination,  and  before 
said  stock  has  been  mingled  with  other  stock,  such  claims  shall 
be  deemed  to  be  waived,  and  the  carriers  and  each  thereof  shall 
be  discharged  from  liability.  Any  carrier  liable  on  account  of 
loss  or  damage  to  any  of  said  stock,  shall  have  the  benefit  of  any 
insurance  that  may  have  been  effected  thereupon.  The  rules, 
regulations  and  conditions  prescribed  by  the  earners  for  the  trans- 
portation of  live  stock,  as  evidenced  by  their  published  tariffs, 
classifications  and  circulars  in  force  and  effect,  are  binding  upon 
the  shipper.  The  signing  of  this  contract  by  the  shipper  or 
his  agent  shall  be  conclusive  evidence  of  knowledge,  assent  and 
agreement  to  each  and  every  stipulation  and  condition  thereof 
by  said  shipper,"  Defendant  alleged  that  the  shipment  was  trans- 
ported by  it  without  delay  and  with  due  care;  but  that  on  the 
evening  of  March  14th  an  extraordinary  and  furious  shower  arose 
which  continued  all  of  the  next  day,  washing  out  a  portion  of 
defendant's  track  near  Huron ;  that,  upon  encountering  the  wash- 
out, it  returned  to  La  Grande  with  the  train ;  that  the  stock  were 
promptly  unloaded  into  defendant's  stockyard,  with  the  consent 
of  the  shipper's  agent ;  that  the  yard  was  entirely  suitable  for 
receiving  aiid  holding  the  stock  under  all  conditions  that  could 
be  reasonably  anticipated  by  defendant;  and  that  as  soon  as  the 
injury  to  the  road  could  be  repaired  defendant  transported  the 
cattle  to  Portland,  where  they  were  unloaded  and>  accepted  by 
plaintiff,  without  any  compllaint  or  objection,  on  March  19, 
1908;  and  that  no  claim  was  made  by  plaintiiiF  for  damage  to  the 
stock  until  July  10.  1908. 

The  evidence  does  not  show  any  unnecessary  delay  by  defend- 
ant in  transporting  the  shipment,  but  indicates  that  the  delay 
was  caused  solely  by  the  unusual  storm  and  the  consequent  wash- 
ing out  of  its  roadway.  There  is  some  evidence  tending  to  show 
that  C.  E.  Davis,  who  was  in  charge  of  the  stock  for  plaintiff, 
and  who  accompanied  the  shipment,  left  the  cars  when  thev  re- 
turned to  La  Grande  and  was  a\Yay  when  the  stock  were  being 
unloaded ;  that  the  corral  was  muddy  and  unsheltered ;  that  some 
of  the  slats  on  the  feed  racks  were  broken  or  absent,  causing 
waste  of  food;  and  that  when  he  ascertained  this  he  demanded 
that  the  stock  be  taken  back  to  North  Powder,  where  they  could 
be  better  cared  for ;  but  that  defendant's  agent  did  not  comply 
with  this  demand.  Plaintiff  received  the  stock  in  Portland  and 
slaughtered  them  within  a  very  short  time,  making  no  claim  for 
damages  until  July  10.  1908.  The  evidence  tends  to  show  a 
shrinkage  in  the  weipht  of  the  animals,  amounting  in  all  to 
about  5,500  pounds.  The  contract  of  shipment  was  signed  "Davis 
brothers."  by  C.  E.  Davis,  and  by  .defendant's  agent  at  North 
Powder.  C.  E.  Davis  accompanied  the  shipment  to  Portland. 
At  the  conclusion  of  plaintiff's  testimony  the  defendant  moved 
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for  a  judgment  of  nonsuit,  which   was  granted,   and  plaintiff 
appeals. 

Cole  S"  Cole,  for  appellant. 

A.  C.  Spencer  {W.  A.  Rabbins,  on  the  brie£),  for  respondent. 

McBride,  J.  (after  stating  the  facts  as  above).  [1]  The 
judgment  of  the  circuit  court  is  correct.  The  evidence  diows, 
without  contradiction,  that  Davis  Bros,  were  plaintiff's  ^ents 
in  buying  and  shipping  the  cattle,  and  their  contract  was,  there- 
fore, its  contract  and  binding  upon  it.  York  Co.  v.  Central  Rail- 
road, 3  Waill.  107,  18  L.  Ed.  170. 

[2]  The  stipulation  that  a  claim  of  injury  shall  be  presented 
within  10  days  and  before  the  stock  shipped  shall  have  been  min- 
gled with  other  stock  is  a  reasonable  stipulation  on  its  ver>-  face. 
Transportation  companies  can  only  do  business  through  employees, 
and  the  location  of  these,  as  well  as  the  time  of  their  employ- 
ment, is  subject  to  change.  It  is  only  fair  that,  in  cases  of  this 
character,  the  corporation  should  be  seasonably  notified  that  a 
claim  for  damages  would  be  insisted  upon,  in  order  that  a  care- 
ful inspection  of  the  animals  and  timely  inquiry  into  the  condi- 
tions attending  their  transportation  may  be  investigated  and  the 
actual  facts  ascertained. 

This  is  not  a  stipulation  exempting  the  carrier  from  liability 
for  negligence,  but  one  giving  it  an  opportunity  to  ascertain 
whether  its  servants  have  been,  in  fact,  negligent.  Such  stipu- 
lations have  been  frequently  upheld  by  the  courts.  Atlantic 
Coast  Line  R.  Co.  v.  Bryan,  109  Va.  523,  65  S.  E.  30;  Austin- 
Stephenson  Co.  V.  Southern  Ry.  Co.,  151  K.  C.  137,  65  S.  E. 
757;  Anderson  v.  Lake  Shore  &  M.  S.  Co.,  26  Ind.  App.  196, 
59  N.  E.  396;  Smith  v.  Railway,  112  Mo.  App.  610,  87  S.  W.  9; 
Wichita  &  W.  R.  Co.  v.  Koch.  47  Kan.  753,  28  Pac.  1013 ;  Wood 
V.  Southern  Ry.  Co.,  118  N.  C.  1056,  24  S.  E.  704;  Southern  Rv. 
Co.  V.  Adams,  115  Ga.  705,  42  S.  E.  35. 

In  the  case  at  bar  Frank  L.  Smith,  president  of  the  plaintiff 
corporation,  was  personally  present  when  the  cattle  were  removed 
from  the  car  and  had  ample  opportunity  to  give  the  required 
notice  and  gives  no  sufficient  reason  for  not  doing  so.  For  this 
reason  the  court  below  was  justified  in  granting  the  nonsuit. 
This  view  renders  it  unnecessary  to  pass  upon  the  remaining 
questions  so  ably  presented  by  counsel. 

The  judgment  is  affirmed. 
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(138  N.  W.  Rep.  3B6.] 

Carriers — Shipment  of  Goods — Concealment  ot  Value — Liability  of 
Carrier.' — According  to  the  law  of  the  state  ot  New  York,  where  a 
earner,  by  his  contract,  limits  his  liability  to  a  specified  amount,  in 
case  the  value  of  goods  delivered  for  carriage  is  not  stated  by  the 
shipper,  If  goods  of  greater  value  are  so  delivered,  silence  on  the  part 
of  the  shipper  as  to  the  real  value,  although  there  is  no  inquiry  by 
the  carrier,  and  no  artifice  to  conceal  the  value,  or  to  deceive,  is  a 
legal  fraud,  which  discharges  the  carrier  from  liability  for  ordinary 
negligence   for   an   amount   exceeding   the   limitation   of   the   contract. 

CanieTV— Shipment  by  Express  Company — Limitation  of  Liability 
— Receipt — Binding  Effect.t — When  a  person  delivers  a  package  for 
transportation  to  an  express  company  and  accepts  a  receipt  there- 
for, the  receipt  is  presumed  to  contain  the  terms  of  the  contract 
governing  the  shipment,  and,  if  he  desires  Co  avoid  the  terms  of  the 
contract,  the  burden  is  upon  the  person  who  accepts  such  a  receipt 
to  show  that  he  was  in  some  manner  misled  by  misrepresentation, 
fraud,  or  concealment,  and  mere  failure  to  read  or  examine  the  re- 
ceipt is  not  sufficient. 

(Syllabus  by  the  Court.) 

•For  the  authorities  in  this  series  on  the  subject  of  the  validity 
ot  contracts  purporting  to  limit  the  amount  of  a  common  carrier  of 
freight's  liability,  see  first  foot-note  of  Pierson  v.  Northern  Pac, 
R.  Co.  (Wash.).  39  R.  R.  R.  303,  63  Am.  &  Eng.  R.  Cas.,  N,  S..  303; 
foot-note  of  Ostroot  v.  Northern  Pac.  Ry.  Co.  (Minn,).  3T  R.  R. 
R.  484,  60  Am.  &  Eng.  R.  Cas.,  N,  S.,  464;  last  head-note  of  Berry 
I'.  Chicago,  etc..  Ry.  Co.  (S.  Dak,),  35  R,  R.  R.  615,  58  Am.  &  Eng, 
R.  Cas,,  N,  S,,  BIS. 

tFor  the  authorities  in  this  series  on  the  subject  of  how  a  contract 
limiting  the  liability  of  a  common  carrier  of  freight  is  entered  into, 
see  fifth  foot-note  of  St,  Louis,  etc..  R.  Co,  v.  Cavender  (Ala.).  39  R. 
R,  R.  338,  68  Am.  &  Eng.  R.  Cas..  N.  S.,  338;  foot-note  of  Larsen 
f-  Oregon  Short  Line  R.  Co.  (Utah),  37  R.  R.  R.  718.  60  Am,  & 
Eng.  R,  Cas,,  N,  S.,  718;  foot-note  of  D'Arcy  v.  Adams  Express  Co. 
(MicL),  37  R.  R.  R.  462,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  463;  first 
head-note  of  Southern  Express  Co.  v.  R.  H.  Meyer  Co.  (Ark.).  37 
R.  R.  R.  13,  flO  Am,  &  Eng.  R.  Cas..  N.  S.,  13;  second  foot-note  of 
Mcintosh  V.  Oregon  R.  &  N.  Co.  (Idaho),  33  R.  R.  R.  768,  56  Am. 
4  Eng.  R.  Caa,.  N.  S..  768. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  shippers'  assent  or  absence  of  assent  to  contract  of  ship- 
ment, see  foot-note  of  Baltimore  &  O.  R.  Co.  v.  Whitehill  (Md.). 
23  R.  R.  R.  176,  45  Am.  8c  Eng.  R.  Cas.,  N.  S-.  176;  extensive  note, 
!6  R.  R.  R.  298,  49  Am.  &  Eng.  R.  Cas..  N.  S.,  398;  first  paragrar* 
of  foot-note  of  Patterson  v.  Missouri,  etc.,  Ry.  Co,  (Okl,),  35  R.  R. 
R.  410.  58  Am,  &  Eng,  R,  Cas.,  N.  S.,  410;  last  foot-note  ot  Bartlett 
I'.  Oregon  R.,  etc..  Co.  (Wash,),  35  R.  R,  R.  400,  58  Am.  &  Eng.  R. 
Caj..  N.  S.,  400. 
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Appeal  from  District  Court,  Henn^in  County;  Andrew  Holt, 
Judge. 

Action  by  Louisa  G,  Porteous  against  John  Doe  and  others, 
true  names  unknown,  copartners  doing  business  as  the  Adams 
Express  Company,  Verdict  for  plaintiff  for  less  than  the  amount 
claimed,  and  she  appeals.    Affirmed. 

See,  also,  112  Minn.  31,  127  N.  W.  429. 

Charles  J.  Traxler,  for  appellant. 
Liffhtner  &  Young,  for  respondents. 

Lewis,  J.  The  complaint  simply  states  that  plaintiff  delivered 
to  defendant  for  shipment  jewelry  to  the  value  of  $1,435,  which 
defendant  received  and  agreed  to  deliver  as  common  carrier, 

but  failed  to  do  so. 

The  answer  states  that  the  husband  of  the  plaintiff  delivered 
the  package  to  the  defendant  in  the  city  of  New  York,  and  that 
the  contents  were  concealed  and  not  stated ;  that  he  was  asked 
to  state  the  value  of  the  package,  but  declined  to  do  so,  and 
that  a  contract  was  entered  into,  in  the  form  of  an  express  re- 
ceipt, which  was  duly  delivered  to  him  at  that  time;  that  the 
contract  provided  that,  "in  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated  by  the  value  thereof 
and  is  based  upon  a  valuation  of  not  exceeding  fifty  dollars 
unless  a  greater  value  is  declared,  the  shipper  agrees  that  the 
value  of  said  property  is  not  more  than  fifty  dollars,  unless  a 
greater  value  is  started  herein,  and  that  the  company  shall  not 
be  liable  in  any  event  for  more  than  the  value  so  stated,  nor  for 
more  than  fifty  dollars  if  no  value  is  stated  herein."  The  an- 
swer also  alleged  that  this  contract  was  binding  and  legal  under 
the  laws  of  the  state  of  New  York. 

The  reply  denied  all  fraudulent  representations  as  to  the  char- 
acter or  value  of  the  article  contained  in  the  package ;  denied 
that  the  contents  were  concealed,  and  alleged  that  the  defendant 
was  informed  that  the  package  contained  jewelry,  and  that  it 
was  openly  displayed  before  the  defendant,  so  that  the  defend- 
ant had  an  opportunity  to  examine  it;  denied  that  the  value  of 
the  property  was  asked  by  the  agent,  and  denied  that  the  plain- 
tiff refused  to  give  or  state  the  value ;  denied  that  there  was  any 
contract  in  writing;  denied  that  a  copy  of  the  receipt  set  out 
in  the  answer  was  received  by  the  plaintiff  for  the  shipment 
of  said  package,  and  denied  that  it  constituted  the  contract  be- 
tween the  parties ;  alleged  that,  if  it  should  be  found  that  the 
paper  referred  to  constituted  a  contract  between  the  parties, 
it  was  null  and  void :  First.  Because  the  defendant  falsely  and 
fraudulently  stamped  upon  it  the  words,  "Value  asked  and  not 
gven,"  without  the  knowledge  or  consent  of  the  plaintiff.  Second. 
The  defendant  falsely  stamped  and  inserted  into  the  receipt  the 
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words,  "Accepted  only  at  the  owner's  risk  and  damage,"  without 
the  knowledge  or  consent  of  the  plaintiff.  Third.  That  it  was 
void  for  the  reason  that  the  defendant  stamped  or  inserted  into 
the  receipt  the  words,  "Liability  limited  to  fifty  dollars  unless  a 
greater  value  is  declared,"  without  the  knowledge  or  consent  of 
the  plaintiff.  Fourth.  That  it  was  void  because  the  defendant 
fraudulently  induced  plaintiff  to  accept  and  retain  the  receipt,  by 
representing  and  pretending  that  it  was  merely  a  receipt  for 
money.  That  the  contract  was  void  for  the  reason  that  the  lim- 
itation of  liability  was  arbitrarily  limited  and  fixed  by  the  de- 
fendant, for  the  sole  purpose  of  limiting  its  liability,  and  not  for 
the  purpose  of  determining  the  transportation  charges  and  the 
responsibility  of  the  defendant.  Further,  that  the  limitation  was 
unreasonable  and  inadequate,  and  did  not  purport  to  be  based 
upon  any  agreed  valuation  of  the  property,  which  appears  from 
the  face  of  the  receipt  itself. 

At  the  close  of  the  case  the  trial  court  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff  for  the  sum  of  $50,  with  inter- 
est from  the  date  of  shipment. 

There  was  a  sharp  conflict  as  to  what  took  place  between 
Mr.  Porteous  and  the  express  agent  at  the  time  the  package  and 
the  receipt  were  delivered.  Mr.  Porteous  testified:  That  on  a 
Sunday  morning  in  the  city  of  New  York  he  entered  the  offices 
of  the  defendant  and  placed  a  pasteboard  box  upon  the  counter, 
asking  the  agent  if  he  could  ship  it  to  Concordville,  Fa.  The 
agent  replied  that  he  could,  ^nd  Mr  Porteous  asked  for  a  piece 
of  paper  and  twine  to  tie  it  up  with.  That  before  wrapping  it 
up  Mr.  Porteous  took  the  cover  off  the  box  to  rewrap  the 
articles.  That  the  agent  was  standing  inside  the  counter  directly 
opposite  to  him,  and  that  he  could  have  seen  the  contents  of  the 
box  if  he  had  looked;  but  the  witness  did  not  testify  that  the 
agent  actually  saw  the  contents  of  the  box.  Mr.  Porteous 
wrapped  up  the  articles,  tied  up  the  box,  and  addressed  it,  and 
the  agent  then  asked  him  if  he  wanted  a  receipt  for  it,  making  the 
remark  that  a  receipt  was  not  valid  on  Sunday,  to  which  M. 
Porteous  replied  that  he  did  not  suppose  that  would  make  any 
difference  to  the  Adams  Express  Company.  The  agent  then 
took  up  the  package  of  receipt  forms  that  lay  on  the  counter  and 
wrote  the  address  from  the  address  on  the  package,  and  asked 
the  name  of  the  sender  and  if  he  wished  to  repay  the  carriage 
charges,  which  were  30  cents.  The  witness  said  he  did,  and  that 
he  paid  them.  That  the  agent  did  not  ask  him  what  the  value 
of  the  package  was,  and  he  did  not  state  its  value.  That  when 
the  receipt  was  given  him  he  put  it  in  his  pocket  without  reading 
It,  and  did  not  read  it  until  after  he  was  notified  that  the  pack- 
age had  not  been  received.  The  witness  testified  that  he  did  not 
see  anv  scales,  and  that  he  did  not  see  the  agent  weigh  the  pack- 
Sfe.    Mr.  Porteous  further  stated  that  he  hurried  out,  that  he 
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had  an  engagement  to  meet  some  one  and  was   in  a  hurry,  and 
that  he  left  without  making  any  inquiry,  and  that  it  did  not  occur 
to  him  to  examine  the  receipt  with  a  view  to  ascertaining  any 
statement  therein  with  reference  to  the  value  of  the  package. 

1.  The  general  rule  is  that  when  a  contract  of  carriage  is 
fairly  made,  agreeing  upon  a  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  only  to  the  extent  of  the  agreed  valuation,  the 
contract  will  be  held  as  a  lawful  mode  of  receiving  a  due  and 
proper  proportion  *  between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  receives,  even  in  case  of 
loss  or  damage  by  the  negligence  of  the  carrier.  Hart  v'.  Penn. 
Ry.  Co,,  112  U.  S,  331,  5  Sup.  Ct.  151.  28  L.  Ed.  717.  The 
court  said  in  the  course  of  the  opinion:  "In  the  absence  of 
fraud  or  imposition,  a  common  carrier  is  answerable  for  the 
loss  of  a  package  of  goods,  though  he  is  ignorant  of  its  contents, 
and  though  its  contents  are  ever  so  valuable,  if  he  does  not  make 
a  special  acceptance.  This  is  reasonable,  because  he  may  always 
guard  himself  by  special  acceptance,  or  by  insisting  upon  being 
informed  of  the  nature  and  value  of  articles  before  receiving 
them.  If  the  shipper  is  guilty  of  fraud  or  imposition,  by  misrep- 
resenting the  nature  or  value  of  the  articles,  he  destroys  his  claim 
to  indemnity,  because  he  has  attempted  to  deprive  the  carrier  of 
the  right  to  be  compensated  in  proportion  to  the  value  of  the  ar- 
ticle and  consequent  risk.  *  •  *"  The  decisions  of  this 
court  with  reference  to  the  question  are  referred  to  in  the  opin- 
ion on  the  previous  appeal.     112  Minn.  31,  127  N,  W.  429. 

[1]  This.case  is  controlled  by  the  law  of  New  York,  and  we 
have  examined  the  decisions  of  that  state  with  a  view  of  deter- 
mining whether  defendant  was  bound  to  ascertain  the  value  of 
the  package  when  given  an  opportunity,  or  was  it  justified  in 
assuming  a  value  when  not  informed?  It  is  the  settled  law  of 
New  York  that  when  a  carrier  by  his  contract  limits  his  liability 
to  a  specified  amount,  in  case  the  value  of  the  goods  delivered 
for  carriage  is  not  stated  by  the  shipper,  if  goods  of  greater 
value  are  so  delivered,  silence  on  the  part  of  the  shipper  as  to 
the  real  value,  although  there  is  no  inquiry  by  the  carrier,  and  no 
artifice  to  conceal  the  value,  or  deceive,  is  a  legal  fraud,  which 
discharges  the  carrier  from  liability  for  ordinary  negligence  if 
the  amount  exceeds  the  limitation  of  the  contract.  This  is  the 
rule  [aid  down  in  Magnin  et  al.  v.  Dinsmore,  70  N.  Y.  410,  26 
Am.  Rep.  608.  The  shipper  had  accepted  the  receipt  containing 
the  contract  which  limited  the  liabihty  to  $50  for  the  shipment 
of  goods  valued  at  $1,491.  Upon  a  former  appeal  of  that  case. 
reported  in  62  N.  Y.  at  page  35,  20  Am.  Rep.  442,  it  was  said 
that  when  the  shipper  agrees  that  the  carrier,  for  a  limited  lia- 
bility, should  thereby  express  to  the  latter  his  estimate  of  the  risk 
to  be  run  and  of  the  care  needed,  and  holds  out  the  package  to 
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him  as  an  ordinary  article,  which  he  would  have  no  objection 
to  take  as  of  course,  by  accepting  carriage  upon  the  terms  of 
the  limited  hability,  the  shipper  indicates  his  judgment  of  the 
character  of  the  risk  and  of  the  needed  care,  and  the  shipper's 
silence  as  to  the  real  value  is  the  same  as  an  answer  as  to  the 
mean  value,  thus  keeping  from  the  carrier  his  adequate  reward, 
and  that  the  concealment  of  an  important  fact  in  entering  into 
the  bargain  amounts  to  a  fraud  in  law  upon  the  carrier.  On  the 
second  appeal,  as  reported  in  70  N.  Y.  410,  26  Am.  Rep.  608, 
the  «ourt  reiterated  and  sustained  the  rule,  and  further  held  that 
the  disclosure  of  value  by  the  shipper  is  a  condition  precedent 
of  liabihty  on  the  part  of  the  carrier,  when  unaccompanied  by 
any  misfeasance  or  any  willful  act,  and  that  the  omission  on  the 
part  of  the  carrier  to  make  inquiry  as  to  the  value  was  not  a 
waiver  of  the  limitation  in  the  contract.  This  case  is  referred 
.  to  and  approved  in  a  later  decision  in  Tewes  z'.  North  German 
Llovd  S.  S.  Co.,  186  N.  Y.  151,  78  N.  E.  864.  8  L.  R.  A.  (N. 
S.)  199.  See,  also.  Bates  v.  Weir,  121  App.  Div.  275,  105  N. 
Y.  Supp.  785. 

2.  We  now  come  to  the  second  phase  of  the  case,  viz. :  Was 
plaintiff  released  from  the  terms  of  the  contract  by  reason  of 
the  manner  of  its  execution  and  delivery  to  him.  Respondent 
submits  that  the  rule  in  New  York  is  that  it  is  a  matter  of  com- 
mon knowledge  that,  when  a  person  delivers  a  package  for  trans- 
portation to  an  express  company  and  accepts  a  receipt,  the  re- 
ceipt is  presumed  to  contain  the  terms  of  the  contract  governing 
the  shipment,  and  that  the  burden  is  on  the  person  who  accepts 
such  a  receipt  to  show  that  he  was  in  some  manner  misled  by  the 
conduct  of  the  company,  and  was  led  to  suppose  that  it  did  not 
contain  such  a  contract,  and  that  mere  failure  to  read  or  to  ex- 
amine the  contract  is  not  a  sufficient  excuse.  Mr.  Porteous  was 
an  experienced  business  man,  residing  in  the  city  of  Minneapo- 
lis and  engaged  in  the  lumber  business,  and  admitted  on  cross- 
examination  that  he  was  familiar  with  bills  of  lading  and  re- 
ceipts, and  testified  as  follows :  "Q.  When  you  took  this,  you 
knew  it  was  a  receipt  and  bill  of  lading,  and  contained  conditions 
in  regard  to  shipment?  A.  I  did  not  know  it  was  a  bill  of  lad- 
ing. I  knew  it  was  a  receipt.  I  was  asked  if  I  wanted  a  receipt, 
and  I  said,  'Yes,'  and  he  gave  this  to  me.  Q.  You  knew  it  was 
a  receipt  containing  conditions?  A.  There  were  conditions, 
verv  surely ;  yes.  Q.  You  knew  that.  You  could  not  look  at  it 
without  knowing  it,  could  you?  A.  I  did  not  even  look  at  it 
at  that  particular  moment,  p.  You  saw  that  it  was  in  the  form 
of  ordinary  express  receipts?  A.  Yes.  Q.  At  the  time  you 
^ent  the  package,  and  before  that  time,  you  Ifnew  the  value  of  the 
property  shipped  entered  into  the  ouestion  of  the  rate  charged 
for  shipment,  did  you  not?  A.  If  I  had  stopped  to  think  of  the 
matter,  I  might  possibly  have  known  that.     Q.     Then  I  under- 
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Stand  you  did  not  stop  and  think?  A.  No,  sir.  Q.  If  you  had 
stopped  and  thought,  you  did  not  know  that  fact?  A.  Why,  I 
asked  him,  and  paid  what  I  was  told.  Q.  But  you  knew,  from 
your  business  experience  at  the  time  you  sent  this  package,  that 
the  value  of  merchandise  sent  by  a  common  carrier  enters 
largely  into  the  rate  that  is  charged  for  transportation?  A. 
Yes;  I  did  know  that.  Q,  And  you  knew  it  then  from  ycm 
business  experience?    A.    Undoubtedly  I  would  have  known  it." 

In  the  case  of  Jonasson  v.  Weir,  130  App.  Div.  528,  115  N'. 
Y.  Supp.  6,  the  plaintiff  delivered  to  the  driver  of  the  Adams 
Express  Company  in  the  «ity  of  New  York  11  Packages,  prop- 
erly packed  and  addressed,  of  the  aggregate  value  of  Sl,479.&3, 
and  the  contract  of  shipment  was  contained  in  the  express  re- 
ceipts, which  were  introduced  in  evidence  by  the  plaintiff,  and 
were  contained  in  a  book  kept  by  the  plaintiff,  whose  clerk  filled 
them  out  and  presented  them  to  the  company's  driver  for  signa- 
ture, retaining  them  after  they  were  signed.  The  contract  con- 
tained a  similar  stipulation  limiting  liability,  and  it  was  held  that 
the  shipper  was  bound  by  the  contract,  Greenwald  v.  Weir,  130 
App.  Div.  696,  115  N.  Y.  Supp.  311,  is  a  similar  case.  The  lat- 
ter case  was  reviewed  by  the  New  York  Court  of  Appeals,  and 
is  found  in  Greenwald  v.  Barrett,  199  N.  Y.  at  page  170,  92  N. 
E.  218.  The  court  says:  "In  order  to  regulate  defendant's 
charges  to  its  customers,  with  reference  to  the  value  of  the 
property  transported,  the  common  carrier  may  demand  of  the 
shipper  a  declaration  of  said  value,  or  may  agree  with  him  that 
in  default  of  a  statement  the  value  shall  be  deemed  a  given 
amount.  This  agreement  may  be  direct  and  expressed,  or  it  may 
arise  indirectly  out  of  the  acceptance  by  the  shipper  of  a  receipt 
from  the  carrier,  in  which  it  is  stated  that  the  value  is  to  be  con- 
sidered a  sum  specified,  if  no  other  has  been  given  by  the  ship- 
per. Such  was  the  receipt  given  by  the  representative  of  the  ev- 
press  company  to  the  plaintiff  in  the  present  case.  They  had 
employed  a  similar  form  of  receipt  for  shipping  goods  as  that 
employed  l^  the  Adams  Express  Company  for  a  period  of  six 
years,  and  must  be  charged  with  a  knowledge  of  its  contents,  in 
the  absence  of  any  proof  whatever  that  they  were  not  acquainted 
therewith.  There  was  a  book  of  blank  receipts  in  their  custody, 
and  they  made  entiries  in  the  blanks  themselves,  completely  pre- 
paring receipts  for  signatures  by  the  express  company's  driver 
when  he  called  for  and  took  the  goods.  The  contract  of  agreed 
valuation  being  one  which  the  parties  could  lawfully  make,  the 
proof  here  required  a  finding  that  it  had  been  made,  and  this 
fixed  the  measure  of  the  plaintiff's  damages  at  $50,  but  no 
more." 

In  the  last  two  cases  cited  it  will  be  noticed  that  there  was  no 
question  about  the  knowledge  of  the  shipper  as  to  the  contents 
of  the  receipts,  and  the  court  lays  considerable  stress  on  the  faci 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S         657 
Porteous  v.  Doe  ct  al 

that  they  had  every  opportunity  to  become  familiar  with  the  fact 
that  the  receipt  contained  the  contract,  because  they  had  the 
blanks  in  their  possession  and  filled  them  out,  with  the  excep- 
tion of  the  signature,  A  similar  case  in  that  respect  is  Green- 
wald  V.  Barrett,  199  N.  Y.  170,  92  N.  E.  218,  supra.  The  New 
York  Court  of  Appeals  had  occasion  to  refer  to  this  phase  of 
the  question  in  the  case  of  Kirkland  v.  Dinsmore,  62  N.  Y.  171, 
20  Am.  Rep.  475.  There  the  shipper  accepted  a  receipt  which 
contained  the  condition  that  the  company  was  not  to  be  held  lia- 
ble for  any  loss  occasioned  by  the  dangers  of  railroad  transpor- 
tation, or  ocean  or  river  navigation,  or  by  fire  or  steam-  The 
package  was  shipped  upon  a  steamer,  and  was  lost  by  Bre.  The 
trial  court  found  that  the  plaintiff  did  not  read  the  receipt  at  the 
time  it  was  delivered  to  him,  and  that  his  attention  was  not 
called  to  its  conditions  by  the  defendant's  agent,  and  that  he  did 
not  becMnc  acquainted  with  its  contents  until  the  following  fall 
or  winter;  that  he  thought  it  was  an  ordinary  receipt  for  money, 
and  not  a  contract.  With  reference  to  this  finding,  the  appellate 
court  said :  "That  under  all  the  circumstances  the  shipper  must 
have  known  that  the  receipt  contained  a  condition  which  bound 
the  company  to  carry  the  money  and  deliver  it  pursuant  to  some 
agreement,  that  there  was  no  evidence  to  indicate  any  fraud  or 
imposition  on  the  part  of  the  agent  to  the  contrary,"  that  the 
contract  was  one  that  the  parties  might  lawfully  have  made,  and 
Uiat  the  company  had  the  right  to  infer,  from  the  shipper's  ac- 
ceptance of  the  receipt,  without  dissent,  that  he  assented  to  its 
terms.  Attention  was  called'  to  the  general  rule  that  the  ship- 
pers of  goods  who  receive  bills  of  lading  and  other  commercial 
instruments  are  presumed  to  know,  from  their  uniform  character 
and  the  nature  of  the  business,  that  they  contain  the  terms  upon 
which  the  property  is  to  be  carried. 

Upon  the  former  appeal  we  were  not  inclined  to  accept  this 
doctrine  as  settled  in  the  courts  of  New  York,  but  a  review  of 
the  cases  then  cited,  with  others,  has  convinced  us  to  the  con- 
trary. The  last  expression  on  this  subject  is  by  the  Appellate 
Division  of  the  Supreme  Court  in  the  case  of  Knapp  v.  Wells 
Fargo  &  Company,  134  App.  Div.  712,  119  N,  Y.  Supp.  117. 
The  plaintiff  was  temporarily  stofqiing  at  a  hotel  In  the  city  of 
New  York,  and  went  to  an  office  of  the  express  company  in  that 
city,  and  left  an  order  for  the  defendant  to  procure  a  dress  suit 
case  at  the  hotel  on  the  following  day  and  to  express  it  to  a 
(>oint  in  another  state.  She  told  the  clerk  of  the  express  com- 
pany that  the  suit  case  would  be  in  her  room  at  the  hotel,  and 
that  the  room  would  be  open,  and  gave  the  number  of  her  room. 
She  subsequently  told  the  hotel  clerk  that  the  defendant  would 
call  for  the  suit  case,  and  asked  him  to  take  the  receipt  for  her, 
which  he  did.  On  her  return  to  the  hotel  she  was  given  the  re- 
42  R  R  R— 42 


,,  Google 


658        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 
Porteous  V.  Doe  et  al 

ceipt,  and  retained  it,  but  did  not  read  it.  It  was  in  tiie  usual 
form,  limiting  the  liability  to  $50  unless  a  greater  value  was 
stated  therein,  and  it  appeared  from  the  evidence  that  no  value 
was  asked  of  her,  or  of  the  hotel  clerk,  and  no  value  was  ^ven. 
The  court  held  that  the  defendant  was  precluded  by  the  terms 
of  the  contract  and  that  there  was  no  question  of  fact  for  the  jury, 
stating  the  proposition  as  follows:  "It  is  now  well  settled  that 
a  receipt  of  the  general  nature  of  the  one  in  question  constituted 
the  contract  between  the  parties,  and  that  a  shipper  of  goods, 
receiving  it  without  objection,  is  bound  by  its  provisions,  in  the 
absence  of  artifice  or  concealment,  and  cannot  overcome  its  evil 
effect  by  failing  to  read  it  or  acquainting  himself  with  its  pro- 
visions'— referring  to  Hoffman  v.  Metropolitan  Express  Co., 
Ill  App.  Div.  407,  97  N.  Y,  Supp.  838.  In  the  case  referred 
to  the  court  stated  that  the  shipper,  who  receives  a  receipt  with- 
out objection,  in  the  absence  of  misrepresentation,  fraud,  or  con- 
cealment, is  bound  by  its  terms,  and  cannot  set  up  failure  to  read 
it  in  order  to  destroy  its  legal  effect. 

[2]  We  are  unable  to  discover  in  the  record  any  evidence 
that  Mr.  Porteous  was  induced  to  accept  the  receipt  under  any 
misrepresentation,  fraud,  or  concealment  as  to  its  contents.  The 
rule  may  be  otherwise  in  other  jurisdiction;  but  it  is  evident  that 
in  New  York  the  burden  is  upon  the  person  who  receives  a  re- 
ceipt for  an  express  package  to  prove  that  he  was  misled  by  some 
fraud,  conceabnent,  or  misrepresentation  of  the  carrier,  and  the 
mere  fact  that  he  did  not  read  the  receipt  constitutes  no  evidence 
whatever  to  excuse  him  from  a  knowledge  of  its  contents.  Mr. 
Porteous  admits  that  if  he  had  stopped  to  think  he  wouW  have 
remembered  that  express  receipts  contain  the  substance  of  a 
contract  governing  the  terms  upon  which  a  package  is  received 
for  transportation,  and  the  only  reasonable  excuse  for  not  read- 
ing it  was  that  he  was  in  a  hurry  to  keep  an  appointment  in  an- 
another  place. 

There  are  other  questions  connected  with  the  subject  discussed 
in  the  briefs,  but  it  is  unnecessary  to  consider  them. 

Affirmed, 


,,  Google 


Vol  42  R  R  R— Vol  65  Au  &  Eng  R  Cas  N  S        659 

Bingham  v.  San  Pedro,  Los  Angeles  &  Salt  Lake  R.  Co. 

(Supreme  Court  of  Utah,   Sept.  9,   laii.) 
[IIT  Pac.  Rep.  606.] 

Carriers — Limitiiig  Liability— A»ent  of  Shipper.* — The  stipulation 
in  3.  contract  of  carriage  of  horses  limiting  the  value  a!  each  to  $20, 
such  valuation  to  be  the  basis  of  recovery  in  case  of  injury,  is  one 
as  to  which  there  was  no  meeting  of  minds,  the  shipper  not  having 
assented  thereto,  but  objected  to  its  insertion  by  the  carrier's  agent, 
and  signed  the  contract  only  after  stating  that  he  would  sooner  pay 
a  higher  rate  and  have  the  horses  put  at  their  proper  value,  and  after 
the  agent  had  stated  not  only  that  such  valuation  was  only  a  mat- 
ter of  form,  but  that  he  had   no  other  contract  which  he  could  give. 

Carriers — Limiting  Liability — ReasonablencBs.t — The  stipulation  in 
a  contract  of  carriage  of  horses  limiting  their  value  to  $20  a  piece 
33  a  basis  for  liability  of  the  carrier  in  case  of  their  loss  is  unrea- 
sonable, and  so  not  binding:  the  carrier's  agent  having  been  informed 
that  they  were  worth  $300  a  piece. 

Cturiers — Limiting  liability — Place  of  Valuatioo. — The  stipulation 
in  a  contract  of  carriage  of  horses  that,  in  case  of  injury  thereto, 
their  value  at  place  of  shipment,  instead  of  destination,  shall  govern, 
cannot  be  enforced:  it  being  impossible  to  segregate  it  from  the 
invalid  stipulation  limiting  their  value  to  $30  each. 

Appeal  from  District  Court,  Second  District;  J.  A.  Howell, 
Judge. 

.Action  by  Andrew  Bingham  against  the  San  Pedro.  Los  Ange- 
les &  Salt  Lake  Railroad  Company,  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed'. 

Permel  Cherrington  and  Dana  T.  Smith,  for  appellant, 
Richards  &  Boyd,  for  respondent. 

•For  the  authorities  in  this  series  on  the  subject  of  how  a  com- 
mon carrier  of  freight  may  limit  its  liability,  see  fifth  foot-note  of 
St.  Louis,  etc.,  R.  Co.  f.  Cavender  (Ala,),  39  R,  R,  R,  338.  62  Am. 
&  Eng.  R.  Cas,.  N.  S.,  338;  second  foot-note  of  Pierson  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  39  R.  R.  R.  303,  62  Am,  &  Eng,  R.  Cas.,  N. 
S.,  303;  Mobile,  etc.,  R.  Co.  *.  Brownville,  etc..  Stock  Co.  (Tenn.), 
37  R,  R.  R.  714,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  T14:  tirsl  head-note 
of  Southern  Express  Co.  v.  Meyer  Co.  (Ark.).  3T  R.  R.  R,  13.  60 
Am,  &  Eng.  R.  Cas,.  N.  S-  13;  Mcintosh  v.  Oregon,  etc..  Co.  (Idaho). 
33  R.  R.  R.  768,  56  Am.  &  Eng.  R.  Cas.,  N.  S..  768;  D'Arcy  v.  Ad- 
ams Express  Co.  (Mich.),  37  R.  R.  R.  462.  60  Am.  &  Eng.  R.  Cas., 
N.  S..  462, 

tSee  first  foot-note  of  Pierson  v.  Northern  Pac.  R.  Co.  (Wash.), 
39  R.  R.  R.  303,  62  Am,  &  Eng,  R,  Cas,,  N.  S.,  303;  Ostroot  v.  North- 
ern Pac.  Ry,  Co-  (Minn.).  37  R.  R,  R,  464,  60  .'\m.  &  Eng,  R.  Cas., 
N'.  S.,  464:  last  head-note  of  Berry  v.  Chicago,  etc.,  Ry.  Co.  (S,  Dak.), 
35  R,  R.  R.  615.  58  Am.  &  Eng.  R.  Cas..  N,  S.,  616. 
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Frick,  C.  J.  Respondent  recovered  judgment  against  appel- 
lant for  damages  he  alleged  were  caused  by  its  negligence  as  a 
common  carrier  in  transporting  42  head  of  horses  from  Salt 
hake  City,  Utah,  to  Los  Angeles,  Cal.;  31  of  said  horses  being 
killed  and  the  remainder  injured  while  in  transit.  Appellant  in 
its  answer  admitted  that  it  had  received  the  horses  for  shipment 
to  Los  Angeles,  but  denied  that  it  was  guilty  of  negligence,  and, 
as  an  affirmative  defense,  alleged  that  the  horses  were  shipped 
under  a  special  contract  wherein  it  was  agreed  by  respondent 
that,  in  consideration  of  reduced  freight  rates,  the  value  of  the 
horses  be  fixed  at  $20  per  head,  and  that  it  was  agreed  that,  in 
case  of  loss  of  or  injury  to  the  horses,  said  valuation  should  be 
the  basis  of  recovery.  In  a  separate  paragraph  of  the  answer  ap- 
pellant also  averred  that  the  value  of  the  horses  was  limited  to 
$100  per  head.  Respondent  in  his  reply  admitted  that  appel- 
lant's agent  had  fixed-  the  value  of  the  horses  at  $20  per  head, 
and  that  he  had  inserted  that  value  in  the  contract  of  shipment, 
but,  in  substance,  alleged  that  said  valuation  was  inserted  into 
the  contract  by  said  agent  without  the  assent  of  respondent  and 
against  his  express  declaration  that  the  horses  were  worth  $200 
and  upwards  per  head,  and  that  respondent  signed  said  contract 
under  protest. 

At  the  trial  the  respondent  was  permitted  to  testify,  over  the 
objection  of  appellant's  counsel,  that  he  (respondent)  objected 
to  shipping  the  horses  at  the  valuation  of  $20  per  head,  and  that 
he  informed  the  agent  of  appellant  at  the  time  that  they  were 
worth  nearly  $200  per  head ;  that  the  appellant's  agent  said  that 
the  valuation  as  fixed  by  him  was  only  a  matter  of  form,  and 
that  all  the  shippers  of  live  stock  shipped  under  such  a  contract; 
that  respondent  then  fold  the  agent,  "I  would  sooner  pay  a 
higher  rate  and  have  the  horses  valued  at  their  value."  To  this 
the  agent  relied  that  he  had  no  other  contract  that  he  could  give 
respondent,  and  after  this  conversation  respondent  signed  the 
contract.  Respondent  also  testified  that  the  agent  of  appellant 
at  Salt  Lake  City  was  informed  of  the  actual  value  of  the  horses : 
that  "he  asked  the  price  of  a  certain  team,"  and  said  a  friend  of 
his  wanted  to  buy  a  team.  The  price  stated  to  him  was  $550  for 
the  team,  and  the  agent  telephoned  to  his  friend.  The  agent 
looked'  all  of  the  horses  over,  and  was  advised  of  their  quality 
and  condition  at  and  before  the  time  the  contract  of  shipment 
fixing  the  valuation-was  executed.  It  also  appears  from  the  rec- 
ord that  the  horses  were  originally  received  for  shipment  by  the 
Oregon  Short  Line  Railroad  Company.  One  car  load  was  re- 
ceived- at  Rrigham  City  and  the  other  at  Ogden,  Utah,  both  of 
which  cities  are  stations  on  the  Oregon  Short  Line  Railroad. 
It  appears,  further,  that,  when  the  horses  were  received  as  afore- 
said, a  statement  was  entered  into  the  original  contract  that  they 
were  worth  $100  per  head.     Respondent,  however,  asserts  that 
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he  objected  to  that  valuation,  and  then  insisted,  as  he  did  after- 
wards, that  the  horses  were  worth  $200  per  head.  We  mention 
the  foreg^oing  facts  only  as  an  explanation  of  appellant's  state- 
ment in  his  answer  that  the  horses  were  valued  at  $100  per  head. 
As  this  alleged  valuation  was  entirely  superseded'  and  ignored  by 
appellant  in  the  contract  in  question,  no  further  reference  to  the 
SlOO  valuation  will  be  made. 

Appellant's  counsel  frankly  concede  that  the  evidence  is  suffi- 
cient to  establish  culpable  n^ligence  on  the  part  of  the  employees 
who  were  in  charge  of  the  train  on  which  the  horses  were  trans- 
ported. They,  however,  insist  that,  since  the  respondent  admitted 
that  he  entered  into  and  executed  a  contract  of  shipment  wherein 
the  value  of  the  horses  was  fixed  at  $20  per  head,  therefore  he 
should  be  bound  by  said  valuation,  and  that  the  court  erred  in 
permitting  him  to  vary  the  terms  of  the  contract  in  that  regard, 
and  in  permitting  a  recovery  for  more  than  $20  per  head  for  the 
horses  which  were  killed,  and  in  not  limiting  the  recovery  upon 
that  basis  for  those  which  were  injured.  These  two  propositions 
really  cover  all  of  appellant's  assignments. 

As  we  have  pointed  out,  while  respondent  admitted  the  exe- 
cution of  the  contract  in  his  reply,  he  nevertheless  alleged  as  an 
avoidance  of  the  contract  that  the  valuation  of  the  horses  was 
inserted  therein  by  the  agent  of  appellant  without  respondent's 
assent  and  over  his  protest.  These  facts  he  testified  to,  and 
therefore  established  at  the  trial.  In  view  of  the  issue  arising 
by  the  reply,  the  question  of  whether  the  respondent  assented 
to  the  valuation  of  the  horses  or  not  was  a  question  of  fact. 
Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  Stock  Farm,  194  111.  9, 
61  \.  E.  1095,  88  Am.  St.  Rep.  68;  Atchison,  T.  &  S.  E.  Ry.  Co. 
V.  Dill,  48  Kan.  210,  29  Pac.  148.  In  the  latter  case  the  shipment 
consisted  of  horses  which  were  received  by  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  and  were  turned  over  to  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  while  in  transit, 
and  the  latter  company,  upon  receipt  of  the  horses,  insisted  upon 
a  new  contract  of  shipment  similar  to  the  one  in  the  case  at  bar 
and  in  which  the  valuation  of  the  horses,  without  the  assent  of 
the  shipper,  was  fixed  at  $20  per  head.  The  Supreme  Court  of 
Kansas,  however,  held  that  the  shipper  could  show  the  circum- 
.'itances  under  which  he  entered  into  the  contract,  and  also  held 
that,  in  view  of  the  fact  that  he  did  not  assent  to  the  valuation 
fixed  in  the  contract  in  question,  he  was  not  bound  thereby,  but 
could  recover  the  actual  value  of  the  horses.  We  are  clearly  of 
the  opinion,  therefore,  that  the  trial  court  committed  no  error  in 
permitting  respondent  to  show  the  facts  and  circumstances  under 
which  the  value  of  the  horses  was  fixed  and  inserted  into  the 
contract  and  under  which  he  signed  the  same.  Counsel,  how- 
ever, strenuously  insist  that,  under  the  great  weight  of  authority, 
it  was  proper  for  the  appellant  as  a  common  carrier  and  respond- 
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ent  as  a  shipper  of  live  stock  to  enter  into  a  contract  wherein 
it  was  agreed  that,  in  consideration  of  a  special  or  lower  freight 

rate,  the  value  of  the  horses  in  caseof  loss  should  not  exceed 
a  specified  sum.  In  other  words,  the  carrier  and  shipper  may 
for  a  sufficient  consideration  agree  to  just  what  risk  each  will 
assume  with  respect  to  a  particular  shipment.  The  leading,  or 
at  least  one  of  the  leading,  cases  upon  the  subject  is  the  case  of 
Hart  V.  Pennsylvania  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28 
L.  Ed.  717.  Another  early  and  well-considered  case  which  is 
often  cited  is  the  case  of  Alair  v.  Northern  Pac.  Ry.  Co.,  53 
Minn.  160,  54  N.W.  1072, 191,.  R.  A.  764,  39  Am.  St.  Rep.  588. 
These  cases  have  been  followed  by  a  large  number  of  cases  de- 
cided by  many  of  the  state  courts  of  last  resort.  It  is,  how- 
ever, not  necessary  for  us  to  refer  to  a  great  number  of  cases  upon 
this  question.  The  reader  will  find  a  large  number  of  them  col- 
lated in  1  Hutchinson  on  Carriers  (3d  Ed.)  §§  426,  427,  and  in 
4  Elliott  on  Railroads  (2d  Ed.)  §  1500.  The  United  States  Su- 
preme Court  in  the  case  referred  to,  and  in  many  later  cases  de- 
cided by  that  court,  has  held  that  such  a  contract,  when  fairly  and 
honestly  entered  into,  is  good  as  against  a  loss  occasioned  by  the 
ordinary  negligence  of  the  carrier.  A  great  many  cases  decided 
by  the  state  courts  also  go  to  this  extent.  One  of  the  later  ones  is 
the  case  of  Donlon  Bros.  v.  Southern  Pac.  Ry.  Co.,  151  Cal. 
763,  91  Pac.  603.  11  E.  R.  A.  (N.  S.)  811.  In  that  case  a  large 
number  of  cases  are  cited  in  support  of  the  doctrine.  In  Cali- 
fornia the  question  is,  however,  regulated  by  statute.  While 
this  court  has  not  as  yet  held  that  a  contract  based  upon  a  suf- 
ficient consideration  which  is  reasonable  in  its  terms  and  con- 
ditions and  is  freely  and  fairly  entered  into  by  both  shi[q>er  and 
carrier,  and  in  which  the  valuation  of  the  property  transported 
is  fixed  at  a  specific  amount,  will  not  be  enforced  althou^  it 
is  lost  through  the  ordinary  negligence  of  the  carrier,  we  have, 
however,  several  times  held  that  a  contract  entered  into  as 
aforesaid  will  be  enforced  where  negligence  is  not  involved,  but 
where  the  effect  of  the  contra>ct  is  merely  to  excuse  the  carrier 
from  his  common-law  liability  as  an  insurer.  Houtz  v.  Union 
Pac.  Ry.  Co.,  33  Utah,  175,  93  Pac.  439,  17  L.  R.  A.  (N.  S.) 
628;  Benson  v.  Railroad,  35  Utah,  241,  99  Pac.  1072,  136  Am. 
St.  Rep.  1052;  Larsen  v.  O.  S.  L.  R.  Co.,  UO  Pac.  983,  not  yet 
officially  reported.  There  may  be  instances  where  the  regular 
freight  rate  might  be  prohibitive,  and  where  the  shippers  by 
contracts  which  are  reasonable  in  their  terms  and  freely  and  fairly 
entercd  into  for  a  sufficient  consideration  may  be  permitted  to 
assume  a  portion  of  the  risk  in  transporting  their  porperty  rather 
than  be  prevented  from  shipping  it  at  all.  That  question  is, 
however,  not  involved  in  this  case.  Nor  is  the  question  involved 
whether  in  case  of  loss  or  injurj-  contracts  limiting  the  value  of 
live  stock  or  other  freight  will  be  enforced  by  this  court  in  cases 
where   the   loss   or   injury   is   occasioned   though:- the  jarfinarj' 
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negligence  of  the  carrier  or  his  servants.  That  question  can  best 
be  determined  when  a  case  comes  here  in  which  a  reasonable 
contract  fixing  the  value  has  been  freely  and  fairly  entered 
into,  or  where  the  shipper  has  himself  fixed  the  value  as  in  the 
case  of  Donlon  Bros.  v.  Southern  Pac.  Ry.  Co.,  supra,  and  thus 
may  have  estopped  himself.  Upon  the  foregoing  propositions 
we  therefore  express  no  opinion. 

[1]  In  view  of  the  facts  in  the  case  at  bar,  there  was  in  fact 
no  agreement  with  regard  to  the  value  of  the  horses  at  all.  It 
is  true  a  specific  value  was  inserted  in  the  contract  by  appellant's 
agent,  but  respondent  never  assented  to  the  value  as  fixed  by  such 
agent,  and  hence  there  never  was  a  meeting  of  minds  upon  the 
question  of  value  between  the  shipper  and  the  carrier.  To  bind  a 
shipper  under  such  circumstances  would  be  a  reproach  to  the  law. 
That  a  contract  wherein  the  carrier  is  permitted  to  limit  his 
common-law  liability  in  order  to  be  enforceable  must  be  freely, 
fairly,  and  honestly  entered  into,  and  must  be  reasonable  in  its 
terms  and  conditions,  the  authorities  are  uniform.  The  only 
point  of  difference  among  them  is  whether  such  a  contract  will 
be  enforced  where  the  loss  is  due  to  the  ordinary  negligence  of 
the  carrier  or  his  servants.  In  view  of  the  evidence  in  this  case, 
the  contract  in  question  was  neither  freely  and  fairly  entered 
into,  nor  was  it  reasonable  in  its  terms  and  conditions.  The 
respondent  never  assented  to  the  conditions  with  regard  to  the 
value  of  the  horses  in  case  of  loss  or  injury.  These  conditions 
were  imposed  upon  him  without  his  consent.  In  the  case  of 
Cau  V.  Texas  &  Pac.  Rv.  Co.,  194,  U.  S.  427,  24  Sup.  Ct.  663, 
48  L.  Ed.  1053,  the  rule  laid  down  in  Hart  v.  Pennsylvania  Rd. 
Co.,  supra,  was  followed,  but  in  course  of  the  opinion  in  the  Cau 
Case,  at  page  431,  194  U.  S.  at  page  664  of  24  Sup.  Ct.  (48  L. 
Ed.  1053),  it  is  said:  "There  can  be  no  limitation  of  liability 
without  the  assent  of  the  shipper.  *  •  *  And  there  can  be  no 
stipulation  for  any  exemption  by  a  carrier  which  is  not  just  and 
reasonable  in  the  eye  of  the  law."  We  do  not  think  a  single 
case  can  be  found  where  the  foregoing  doctrine  is  not  approved 
and  enforced.  The  contract  in  question,  therefore,  cannot  be 
enforced  as  against  the  respondent  because  he  never  assented  • 
to  its  provisions  with  respect  to  the  value  of  the  horses. 

[2]  Moreover,  the  value  inserted  in  the  contract  was  wholly 
unreasonable,  Under  the  circumstances,  the  value  as  fixed 
amounted  to  no  more  than  an  arbitrary  statement  of  value  by 
appellant's  agent  inserted  in  the  contract  for  the  sole  purpose  of 
limiting  appellant's  liability  as  a  common  carrier.  Courts  have 
so  often  held  that  in  entering  into  contract  of  shipment  the 
shipper  and  carrier  seldom  stand  upon  an  equal  footing  that 
nothing  more  is  necessary  than  to  mention  the  fact.  The  carrier 
not  only  prepares  the  contract  in  advance  and  inserts  in  it  all  the 
stipulations  he  desires,  but,  when  the  shipper  comes  to  enter  into 
'he  contract,  he  usuallv  is  in  a  situation  where  he  cannot  exercise  . 

>glc 


664        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  X  S 

Bingham  v.  San  Pedro,  Los  Angeles  &  Salt  Lake  R.  Co 

a  free  choice  with  respect  to  whether  he  will  accept  or  reject 
certain  provisions  of  the  contract  No  contract  limiting  liability 
when  entered  into  under  such  circumstances  will  be  enforced  by 
the  courts.  Hutchinson  on  Carriers  {2d  Ed.)  §  427.  Ordinarily, 
in  order  to  authorize  the  enforcement  of  a  contract  limiting 
the  value  of  freight  in  case  of  loss  or  injury,  the  value  agreed 
upon  must  be  the  reasonable  value,  unless  the  carrier  is  igno- 
rant of  the  real  value  and  the  value  is  fixed  by  the  shipper  him- 
self for  the  purpose  of  obtaining  a  lower  rate,  and  in  such  event 
the  shipper,  in  case  of  loss,  may  be  estopped  from  claiming  the 
true  value.  Again,  the  carrier's  agent  may  not  know  the  value  of 
the  freight,  and  in  such  event,  of  acting  in  good  faith,  may  rely 
upon  the  statement  of  the  owner  or  shipper.  If  the  agent  of 
the  carrier  who  received  the  freight,  however,  knew  its  value, 
or  knew  that  the  value  inserted  in  the  bill  of  lading  was  unreason- 
ably low,  such  a  value  ordinarily  will  be  held  to  be  one  that  is 
arbitrary  and  unreasonable  and  will  not  be  binding.  In  the  case 
at  bar  the  appellant's  agent  had  knowledge  of  the  actual  value 
of  the  horses  before  he  inserted  the  same  in  die  contract.  He  was 
then  informed  that  $20  per  head  was  only  about  10  per  cent, 
of  the  actual  value  of  the  horses  shipped.  He  thus,  as  a  reason- 
able person,  must  have  known  that  the  value  as  he  inserted  it 
into  the  contract  was  wholly  unreasonable  and  unfair,  and  he 
further  knew  that  it  was  fixed  by  him  for  the  sole  purpose  of  arbi- 
trarily limiting  appellant's  liability  in  case  of  loss  or  injury  to  the 
horses  while  in  transit.  We  repeat  that  to  enforce  contracts 
which  are  conceived  and  executed  under  such  circumstances 
would  be  a  travesty  of  justice  and  a  reproach  to  the  law. 

f3]  Nor  can  the  contention  prevail  that  the  court  erred  in  per- 
mitting a  recovery  based  upon  the  value  of  the  horses  at  Los 
Angeles.  The  general  rule  with  regard  to  the  measure  of 
damages  for  freight  that  is  lost  or  damaged  in  transit  is  the 
value  thereof  at  the  place  of  delivery  at  the  time  it  should  have 
been  delivered.  It  is  true  that  the  shipper  and  carrier  may  under 
ordinary  circumstances  stipulate  that  the  value  of  the  freight 
should  be  determined  at  some  other  place.  Appellant  contends 
that  in  the  contract  in  question  it  was  stipulated  that  in  case  of 
loss  or  injury  that  value  of  the  horses  at  Salt  T-ake  should  govern. 
This  stipulation  was,  however,  a  part  of  a  provision  of  the  contract 
with  regard  to  the  value  of  the  horses,  which  provision  we  have 
already  held  to  be  void.  It  is  impossible,  even  though  it  were 
permissible  for  the  purpose  of  enforcing  the  contract,  to  segre- 
gate the  stipulation  referred  to  from  the  one  fixing  the  value 
of  the  horses  at  $20  per  head,  and,  as  the  latter  provision  has 
fallen,  the  former  one  must  fall  with  it. 

The  judgment  is  affirmed,  with  costs  to  respondent. 

McCarty  and  Straup,  JJ.,  concur. 
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Hooker  v.  Boston  &  M.  R.  E. 
(Supreme   Judicial    Court   of    Massachusetts,    Middlesex,    September, 

6,   1911.) 

[95  N,  E.  Rep.  945.] 

Canicn — Limiting  Liability— Lom  of  Baggage.* — Under  the  com- 
mon law  a  carrier  can  limit  liability  for  loss  of  baggage  only  by  ex- 
press contract  with  the  passenger,  or  by  his  assent  to  a  known  regu- 

Carrien — Limiting  Liability — Loss  of  Baggage — Inlentate  Com- 
merce.*— In  the  absence  of  any  provision  in  the  interstate  commerce 
law  as  to  passengers'  baggage,  the  filing  and  posting  by  a  carrier, 
as  a  part  of  its  schedules  for  passenger  tariff  for  transportation  be- 
tween states,  of  a  limitation  of  its  liability  to  loss  of  baggage  not  ex- 
ceeding a  certain  value,  unless  a  greater  value  is  declared  and  excess 
charges  paid  thereon  at  time  of  checking,  does  not  make  such  limi- 
tation an  essential  part  of  the  rate  of  transportation  of  passeni;r?rs, 
so  as  to  be  binding  on  a  passenger  having  no  knowledge  thereof. 

Exceptions  from  Superior  Court,  Middlesex  County;  Robert 
O.  Harris,  Judge. 

Action  ^  Katherine  Hooker  against  the  Boston  &  Maine 
Railroad.  The  court  found  for  plaintiff,  and  defendant  brings 
exceptions.     Exceptions  overruled. 

Samuel  Williston,  for  plaintiff. 
Truil  &  Wier,  for  defendant. 

RUGG,  J.  The  plaintiff,  an  interstate  passenger  of  the  defend- 
ant, claims  damages  in  excess  of  $2,000  for  loss  of  her  baggage 
occurring  through  the  negligence  of  the  defendant.  The 
defense  is  that  the  liability  of  the  defendant  is  limited  to 
SIOO.  The  grounds  upon  which  that  defense  is  predicated 
are  these:  The  defendant  had  compHcd  with  all  the  provisions 
of  the  statutes  of  the  United  States  known  as  the  "Interstate  Com- 
merce Act"  and  the  orders  of  the  Interstate  Commerce  Commis- 
sion, and  among  other  matters  had  filed  and  published  schedules 
of  rates,  fares  and  chains,  including  those  in  force  respecting 
the  stations  between  which  the  plaintif?  was  a  traveler.  .'\  part 
of  the  schedules  relating  to  transportation  of  baggage  was :  "Regu- 
lar baggage  service.- — One  hundred  fifty  pounds  of  personal 
''^^^ge    not   exceeding   one  hundred   dollars  in    value,  will  be 

*For  the  authorities  in  this  series  on  the  question  as  to  how  a 
carrier  of  passengers  may  limit  its  liability  for  baggage,  see  first 
foot-note  of  preceding  case;  first  foot-note  of  Gomm  v.  Oregon  R. 
h  Nav.  Co.  (Wash.),  32  R.  R.  R.  495,  55  Am.  &  Eng,  R.  Cas..  N. 
S,.  485;  seventh  head-note  of  Black  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.). 
M  R.  S.  R.  W3,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  603. 


,,  Google 


666        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S 

Hooker  v.   Boston  &  M.   R.   R 

checked  free  for  each  passengar  on  presentation  of  a  full  ticket, 
and  seventy-five  pounds  for  a  half  ticket.  *  •  ♦  For  excess  value  the 
rate  will  be  one-half  of  the  current  excess  baggage  rate  per  one 
hundred  pounds  for  each  one  hundred  dollars,  or  fraction  thereof, 
of  increased  value  declared.  The  minimum  charge  for  excess 
value  will  be  15  cents.  Baggage  liability  is  limited  to  personal  bag- 
gage not  to  exceed  one  hundred  dollars  in  value  for  a  passenger 
presenting  afuU  ticket  and  fifty  dollars  in  value  for  a  half  ticket, 
unless  a  greater  value  is  declared  and  stipulation  by  the  owner  and 
excess  charges  thereon  paid  at  time  of  taking  the  ba^age."  These 
provisions  were  filed  with  the  Interstate  Commerce  Commision 
and  with  the  agent  of  the  defendant  at  Boston,  where  the  plain- 
tiff's baggage  was  checked,  and  a  notice  to  this  effect  was  con- 
spicuously posted  near  the  defendant's  Boston  ticket  office,  and 
a  further  notice  of  limitation  of  value  of  baggage  was  likewise 
posted  in  its  Boston  baggage  room.  The  plaintiff  did  not,  in 
fact,  know  of  this  regulation,  nor  of  any  rule  limiting  the  value 
of  ba^age  to  be  carried  without  extra  charge.  She  was  not 
asked  for  the  value  of  her  baggage  at  the  time  of  checking  it  or 
of  purchasing  her  ticket. 

[1]  The  common-law  rule  fixing  the  rights  of  the  parties  is 
not  open  to  doubt.  It  is  that  respecting  the  transportation  of 
baggage  or  merchandise  a  common  carrier  may  relieve  itself  from 
many  of  the  heavy  responsibilities  amounting  to  insurance  cast 
upon  it  by  the  law.  It  may  not  exonerate  itself,  however,  by  reg- 
ulation or  by  contract  from  liability  for  its  own  negligence,  but  it 
may  make  just  and  reasonable  stipulations  in  good  faith  as  to  the 
value  of  the  property  intrusted  to  its  care,  and  the  amount  for 
which  it  shall  respond  in  case  of  loss,  even  though  occurring 
through  its  own  negligence.  Such  stipulation  must  be  brought 
home  to  the  knowledge  of  the  shipper  through  either  a  fomiai 
contract,  or  express  or  inferable  notice,  under  circumstances  war- 
ranting the  assumption  of  actual  assent.  Brown  v.  Eastern  R.  R. 
Co.,  11  Cush.  97;  Malone  v.  Boston  &  Worcester  R.  R.,  12  Crav, 
388,  78  Am.  Dec.  598;  Cox  v.  Central  Vermont  Ry.,  170  Mass. 
129-136,  49  N.  E.  97;  Graves  v.  Adams  Express  Co.,  176  Ma=s. 
280,  57  N.  E.  462;  John  Hood  Co,  v.  American  Pneumatic 
Service  Co.,  191  Mass.  27,  77  N.  E.  638;  Brown  v.  Cunard  Steam- 
ship Co.,  147  Mass.  58,  16  X.  E.  717;  Hill  v.  Boston.  Hoosac 
Tunnel  &  Western  R.  R.,  144  Mass.  284,  10  N.  E.  836;  Graves  r. 
Lake  Shore  &  Michigan  So.  R.  R.,  137  Mass.  33,  50  Am.  Rep. 
282;  Bernard  v.  Adams  Express  Co.,  205  Mass.  254,  91  N.  E. 
902,  28  L.  R.  A.  (N.  S.)  293;  McKahan  v.  American  Express 
Co..  209  Mass.  — .  95  N.  E.  785 ;  Gardiner  v.  N.  Y.  C.  &  H.  R.  R., 
201  N.  Y.  387,  94  N.  E.  876;  Hart  v.  Pennsylvania  R.  R.,  112 
U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  The  Majestic,  166  U. 
S.  375,  17  Sup.  Ct.  597,  41  L.  Ed.  1039;  Cau  v.  Texas  &  Pacific 
Ry.,  194  U.  S.  427,  24  Sup.  Ct.  663,  48  L.  Ed.  1053;  Arthur  f. 
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Texas  &  Pacific  Ry.,  204  U.  S.  505,  27  Sup.  Ct.  338,  51  L.  Ed. 
590;  N.  Y.  C.  &  H.  R.  R.  R.  v.  Fraloff,  100  U.  S.  24-27,  25  L. 
Ed.  531,  See  in  the  Matter  of  Released  Rates,  13  Interst.  Com. 
Com.  R.  S50;  Herbeck-Demer  Co.  v.  Baltimore  &  Ohio  R.  R. 
17  Interst.  Com.  Com.  R.  88;  Elliot  on  Railroads  (4th  Ed.)  § 
1510,  and'cases  cited.  This  rule  prevails  commonly  in  the  states 
of  the  Union,  except  in  Pennsylvania  (Hughes  v.  Rail- 
road Co.,  202  Pa.  222,  51  Atl.  990,  63  L.  R.  A.  513,  97 
Am.  St.  Rep.  713),  Iowa,  Kansas,  Texas  and  Kentucky.  See 
1  Hutch,  on  Carriers  (3d  Ed.)  §  405,  and  cases  cited. 

It  is  recognized  generally  that  a  public  notice  restricting  in 
any  respect  the  common-law  liability  of  the  carrier  is  not  bind- 
ing upon  the  shipper  or  passenger,  even  though  known,  unless 
assented  to  by  him.  Ordinarily,  such  assent  is  not  implied  merely 
from  knowledge,  though  this  may  be  a  significant  circumstance, 
in  the  light  of  the  requirements  of  good  faith,  in  connection 
with  others  in  warranting  the  inference  of  assent.  New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  344-382, 
12  L.  Ed.  465;  Railroad  Co.  v.  Mfg.  Co.,  16  Wall.  318-329, 
21  L.  Ed,  297;  Judson  v.  Western  R.  R.,  6  Allen,  486,  83  Am. 
Dec.  646;  Buckland  v.  Adams  Express  Co.,  97  Mass.  124,  93 
Am.  Dec.  68;  Faulk  v.  Columbia,  Newberry  &  Lawrence  R.  R., 
82  S.  C.  369,  64  S.  E.  383.  See  cases  collected  in  Elliot  on  Rail- 
roads (2d  Ed.)  §  1501,  and  note. 

The  English  rule  is  slightly  more  favorable  to  the  carrier,  and 
affirms  the  binding  force  of  a  notice  of  limitation,  if  the  car- 
rier has  done  all  that  is  reasonably  sufficient  to  give  to  the  shipper 
knowledge  of  the  limitation.  Henderson  v.  Stevenson,  L.  R.  2  H. 
L.  Sc.  470;  Richardson,  Spence  &  Co.  v.  Rawntree  [1894]  A. 
C.  217. 

It  is  plain  that  if  the  plaintiff's  case  rested  at  common  law, 
the  action  of  the  superior  court  would  stand,  for  the  fact  is 
expressly  found  that  the  plaintiflF  had  no  knowledge  of  the  regu- 
lation limiting  the  value  of  baggage  gratuitously  carried  by  the 
defendant  as  a  part  of  the  transportation  for  each  passenger. 

[2]  It  is  earnestly  argued  by  the  defendant  that  the  common- 
law  rule  is  abrogated  as  to  this  case,  which  involves  a  transporta- 
tion between  two  states,  bv  the  federal  interstate  commerce  act. 
Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  (U.  S.  Comp.  St.  1901,  p. 
3154)  :  Act  March  2,  1889,  c.  382.  25  Stat.  855  (U.  S.  Comp. 
St.  1901,  p.  3158) ;  Act  Feb.  10,  1891,  c.  128.  26  Stat.  743  (U. 
S,  Comp.  St.  1901,  p.  3163) ;  Act  Feb.  8.  1895,  c.  61,  28  Stat. 
643  fU.  S.  Comp.  St.  1901,  p.  3171);  Act.  Feb.  19,  1903,  c. 
708,  32  Stat.  847  (U.  S.  Comp.  St.  Supp.  1909,  p.  1138)  ;  Act 
June  29.  1906,  c.  3591,  34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1149). 

It  may  be  conceded  that  the  subject-matter  of  passenger's 
baggage  in  interstate  travel  its  within  the  control  of  Congress, 
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and  any  enactment  by  it  would  bind  the  parties.  It  is  not  contended 
that  there  is  any  specific  regulation  respectit^  it  to  be  found  in 
any  act  of  Congress.  The  precise  position  of  the  defendant  is 
that  as  the  limitation  of  liability  for  ba^age  was  filed  and  posted 
as  a  part  of  its  schedules  for  passenger  tariff,  the  limitation 
thereby  became  and  was  an  essential  part  of  its  rate,  from  which 
under  the  interstate  commerce  law  it  could  not  deviate,  and  by 
which  the  plaintiff  was  bound,  regardless  o£  her  knowl- 
edge of  or  assent  to  it.  If  the  premise  is  sound,  then 
the  conclusion  follows,  for  the  public  are  held  inexorably  to  the 
rate  published,  regardless  of  knowledge,  assent  or  even  mis- 
representation. Gulf,  Colorado  &  Santa  Fe  Ry.  v.  Heflev,  158  U. 
S.  98.  15  Sup.  Ct.  802,  39  L.  Ed.  910;  Texas  &  Pacific  Rv.  v. 
Mu^,  202  U.  S.  242,  26  Sup.  Ct.  628,  50  h.  Ed.  101 1 ;  Melodv  v. 
Great  Northern  Ry.  (S.  D.)  127  N.  W.  545,  30  h.  R.  A.  (\. 
S.)  568. 

The  aim  of  the  interstate  commerce  act  has  been  stated  to 
be  to  secure  for  all  the  public  reasonable  rates  and  equality  of 
rates  without  discrimination  or  preference,  and  that  subject  to 
these  two  dominating  purposes  the  carriers  and  the  people  are 
left  to  their  common-law  freedom  of  making  special  contracts 
according  to  their  interests  and  necessities.  Cincinnati,  Xew 
Orleans  &  Texas  Pacific  Ry.  v.  Interstate  Commerce  Commis- 
sion. 162  U.  S.  184,  196.  197.  16  Sup.  Ct.  700.  40  L.  Ed.  935; 
Interstate  Commerce  Commision  v.  Cincinnati,  New  Orleans 
&  Texas  Pacific  Ry..  167  U.  S.  479-493,  17  Sup.  Ct.  896,  42  L. 
Ed.  243;  N.  Y..  N.  H.  &  H.  R.  R.  v.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361-391,  26  Sup.  Ct.  272,  50  L.  Ed.  515; 
Interstate  Commerce  Com.  v.  Delaware,  Lackawanna  &  Western 
R.  R..  220  U.  S.  235-253,  31  Sup.  Ct.  392,  55  L.  Ed.  — . 

Several  expressions  are  to  be  found  in  decisions  of  the  United 
States  Supreme  Court,  which  by  themselves  alone  might  be 
taken  to  indicate  that  whatever  is  posted  and  filed  as  required 
by  the  law  thereby  is  called  to  the  attention  of  the  public,  and 
evcrvbody  becomes  bound  thereby.  See  for  example  Louisville 
&  Nashville  R.  R.  v.  Mottley.  219  U.  S.  467^76.  31  Sup.  Ct. 
265.  55  L.  Ed.  — ;  Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  56-81. 
28  Sup.  Ct.  428,  52  L.  Ed.  681 :  Texas  &  Pacific  Ry.  Co.  v. 
CLsco  Oil  Co..  204  U.  S.  449-451,  27  Sup  Ct.  358,  51  L.  Ed.  562; 
Gulf,  Colorado  &  Santa  Fe  Rv.  v.  Heflev.  158  U.  S.  98-101,  IS 
Sup.  Ct.  802,  39  L.  Ed.  910.  But  without  examining  them  in  de- 
tail, it  is  apparent  from  the  context  that  these  phrases 
were  intended  only  to  emphasize  the  general  proposition 
that  under  the  interstate  commerce  act  full  publicity  of 
the  rates  established  by  the  carriers  is  required,  and  am- 
ple facility  given  to  everv  interested  member  of  tlie  public 
to  ascertain  precisely  what  those  rates  are,  and  that  these  rates 
so  established  under  the  law  are  binding  upon  everybody,  and 
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cannot  be  modified  or  departed  frcm.  Their  reasonableness  can- 
not be  tried  out  in  an  ordinary  action  in  courts  between  shipper 
and  carrier,  but  only  by  petition  to  the  Interstate  Commerce 
Commission.  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co., 
204  U.  S.  407,  27  Sup.  Ct.  350,  51  L.  Ed.  553;  Baltimore  & 
Ohio  R.  R.  Co.  V.  U.  S.,  215  U.  S.  481,  30  Sup.  Ct.  164,  54  L. 
Ed.  2^.  It  is  apparent  that  the  binding  force  of  the  limitation  as 
to  amount  of  recovery  in  case  of  loss  must  stand,  if  it  can  stand 
at  all,  as  being  a  part  of  the  established  rate  when  filed  with  the 
commission  and  with  its  officers,  and  thus  binding  upon  all  the 
traveling  public  without  knowledge  of  their  contents,  and  not 
upon  the  proposition  that  by  being  posted  "in  two  public  and 
conspicuous  places  in  every  depot"  the  public  were  thereby  con- 
structively notified.  This  follows  from  the  decision  in  Texas 
&  Pacific  Rv.  Co.  V.  Cisco  Oil  Co.,  204  U.  S.  449-451,  27  Sup.  Ct. 
358,  51  L,  Ed.  562,  to  the  effect  that  such  posting  is  not  a  condition 
precedent  to  the  taking  effect  of  the  schedule,  but  that  the  rate 
becomes  operative  upon  filing  with  the  interstate  Commerce  Com- 
mission and  furnishing  copies  to  its  officers,  even  though  not  pub- 
licly posted.  It  is  to  be  noted  also  that  this  is  not  a  case  where 
the  Interstate  Commerce  Commission  has  established  a  limitation 
of  value  of  baggage  to  be  carried  free  as  a  part  of  a  rate. 

The  pivotal  question  then  is  whether  the  limitation  as  to  lia- 
bility for  loss  of  baggage  transported  without  extra  charge  is 
a  part  of  the  passenger  rate  or  tariff,  or  whether  it  is  a  sub- 
sidiary incident  to  the  main  matter  of  fare.  We  are  of  opinion 
that  it  is  not  an  essential  element  in  the  fare  for  transportation 
of  passengers.  Limitation  of  liability  by  contract  in  case  of 
loss  has  not  been  abolished  by  the  interstate  commerce  act.  Rea- 
sonable agreements  in  this  regard  are  upheld.  This  is  a  subject, 
about  which  the  policy  established  in  the  several  states  prevails, 
since  as  well  as  before  the  enactment  of  the  federal  statutes. 
Hence  an  agreement  inserted  in  a  bill  of  lading  limiting  liability 
in  case  of  loss  has  been  held  invalid  if  contrary  to  the  law  of 
a  state,  even  though  made  the  basis  of  a  contract  of  interstate 
carriage.  In  Pennsylvania  R.  R.  v.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct.  132,  48  L,  Ed.  268,  a  horse  was  shipped  from  Albany  in 
the  state  of  New  York  to  Cynwyd,  in  the  state  of  Pennsylvania, 
and  was  injured  by  a  connecting  carrier  in  the  latter  state.  The 
bill  of  ladir^  stated  that  the  freight  was  to  be  paid  at  the  lower 
published  rate  "upon  the  express  condition  that  the  carrier  assumes 
liability  •  •  *  to  the  extent  only  of  the  following  agreed  valu- 
ation, upon  which  valuation  is  based  the  rate  charged  for  the 
transportation  *  *  •  and  beyond  which  valuation  neither  said 
carrier  nor  any  connecting  carrier  shall  be  liable  in  any  event." 
The  valuation  stated  was  not  exceeding  $100.  Under  the  law  of 
Pennsylvania,  such  a  limitation  was  invalid,  and  a  verdict  for  the 
owner  for  $10,000  was  sustained  in  the  state  court.  Upon  error 
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to  the  state  court  the  point  was  clearly  raised  that  this  agree- 
ment in  the  bill  of  lading  was  within  the  protection  of  the  federal 
interstate  ■commerce  clause  and  act.    But  it  was  said  by  the  court, 
through  Mr.  Justice  Day,  after  summarizing  the  requirements 
of  the  interstate  commerce  act,  at  191  U.  S.  488,  24  Sup.  Ct.  135 
(48  L.  Ed.  268) ;  "We  look  in  vain  for  any  regulation  of  the 
matter  here  in  controversy.    There  is  no  sanction  of  agreements 
of  this  character  limiting  liability    to  stipulated  valuations,  and, 
until  Congress  shall  legislate  on  it,  is  there  any  valid  objection 
to   the   state  enforcing   its   own   regulations   upon   the   subject. 
although  it  may  to  this  extent  indirectly  affect  interstate  con- 
tracts of  carriage?"  After  a  review  of  the  cases,  it  is  said  fur- 
ther, at  191  U.  S.  491,  24  Sup.  Ct.  136  {48  L.  Ed.  268)  :  "The 
principle  is  that  in  the  absence  of  congressional  legislation  upon 
the   subject,   a   state  may   require   a  common   carrier   although 
in  the  execution  of  a  contract  for  interstate  carriage  to  use  great 
care  and  diligence  in  the  carrying  of  passengers  and  transpor- 
tation of  goods,  and  to  be  liable  for  the  whole  loss  resultii^f  from 
negligence  in  the  discharge  of  its  duties.     We  can  see  no  differ- 
ence in  the  application  of  the  principle  based  upon  the  manner 
in  which  the  state  requires  this  degree  of  care  and  responsibility. 
whether  enacted  into  a  statute  or  resuhing  from  the  rules  of  law 
enforced  in  the  .state  courts.     The  state  has  a  right  to  promote 
the  welfare  and  safety  of  those  within  its  jurisdiction  by  re- 
quiring common  carriers  to  be  responsible  to  the  full  measure 
of  the  loss  resulting  from  their  negligence,  a  contract  to  the  con- 
trary notwithstandmg."   To  the  same  point   are  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.  v.  Solan,  169  U.  S.  133,  18  Sup.  Ct. 
289,  42  L.  Ed.  688,  Martin  v.   Pittsburg  &  Lake  Erie  R.  R. 
Co.,  203  U.  S.  284,  27  Sup.  Ct.  100,  51  L.  Ed.  184,  and  Latta  v. 
Chicago  St.  Paul.  M.  &  O.  Ry.  Co..  172  Fed.  850.  97  C.  C.  A. 
198-202.     It  is  true  that  none  of  these  cases,  so  far  as  appears 
in   the   reports,   was  the   limitation   of   liability   inserted   in  the 
schedules  as  filed  and  posted  under  the  interstate  commerce  act. 
but  that  appears  to  us  to  be  an  immaterial  circumstance.    The 
rate  was  stated  in  the  several  contracts  of  carriage  to  be  based 
on  the  value  given.    It  would  be  hard  to  conceive  of  a  rate  more 
plainly  bound  up  with  the  limitation.     It  is  the  substance  of  the 
matter  and  not  the  form  which  is  decisive.     A  rate  established 
by  a  carrier  and  stated  in  its  schedule  as  filed  to  be  dependent 
upon  certain  limitations  of  liability,  can  have  no  higher  or  dif- 
ferent character  than  a  like  rate  conditioned  by  a  contract  upon 
the  same  limitation  of  liability.    The  carrier  cannot  make  some- 
thing a  rate  merely  by  calling  it  by  that  name.    It  cannot  convert 
that  which  is  in  its  essence  a  subject  for  regulation,  according 
to  the  law  or  policy  of  the  several  states,  into  the  rigidit}'  of  a 
rate  protected  bv  the  federal  laws,  simply  by  putting  it  into  a 
schedule  which  is  called  a  schedule  of  rates  and  tariffs.    The 
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defendant  seeks  the  protection  of  a  federal  statute.  The  decisions 
of  the  United  States  Supreme  Court  are  of  controlling  authority 
in  this  respect.  The  cases  we  have  cited  seem  to  decide,  in  prin- 
ciple, that  the  limitation  of  liability  invoked  by  the  defendant  is 
not  one  which  is  under  the  Kgis  of  the  interstate  commerce  act. 
The  subject  is  one  which  is  not  so  related  to  rates  of  transporta- 
tion of  passengers  as  to  be  a  part  of  such  a  rate.  It  is  governed 
by  the  law  of  the  state  where  the  contract  of  carriage  is  made 
and  enforced.  While  this  point  has  not  been  discussed  to  any 
extent,  many  decisions  seem  to  be  based  upon  the  principle  we 
have  stated.  See  Fielder  &  Turlcy  v.  Adams  Express  Co.  (W. 
Va.)  71  S.  E.  99;  Miller  v.  Chicago,  Burlington  &  Quincy  R.  R. 
Co.,  85  Neb.  458,  123  N.  W.  449;  Windmiller  v.  Northern  Pa- 
cific Ry.  Co.,  52  Wash.  613,  101  Pac.  225;  Louisville  &  Nash- 
ville R.  R  Co.  V.  Venable,  132  Ga.  501,  64  S.  E.  466,  26  L.  R. 
A.  (N.  S.)  969;  Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  202  N. 
Y.  363,  95  N.  E.  808.  As  we  have  pointed  out,  there  is  no  doubt 
that  by  the  common  law  of  this  commonwealth  the  plaintiff  was 
not  bound  by  the  limitation  of  liability  of  which  she  was  wholly 
ignorant.  She  could  have  been  restricted  in  right  of  recovery 
only  by  express  contract  or  by  assent  to  a  known  regulation. 

The   only  other  exception    not  expressly    waived  by   the  de- 
fendant has    become  immaterial    in  view  of    the  ground    upon 
which  this  judgment  rests. 
Exceptions  overruled. 


Ethhidge  v.  Central  of  Georgia  Rv.  Co. 
(Supreme  Court  of  Georgia,  Aug.  17,  1911.) 

[71  S.  E.  Rep.  1063.]  V 

Camera — Dntjr  to  Accept  Shipment.* — By  a  long  and  continuous 
custom  of  receiving  and  transporting  cord  wood  left  at  a  point  along 
the  main  line  of  its  track,  not  at  a  regular  station,  or  side  or  spur 
track,  a  common  carrier  may  obligate  itself  to  continue  the  custom 
until  it  has  given  reasonable  notice  that  it  will  be  discontinued. 

(a)  Where  such  custom  has  been  discontinued  without  reasonable 
notice  given  of  an  intention  to  do  so,  the  carrier  is  liable  for  special 
damage  incurred  by  a  shipper  in  cutting  and  cording  wood  for  ship- 
ment in  reliance  upon  such  custom,  upon  a  refusal  by  the  carrier  to 
transport  such  wood. 

(h)  In  order  to  recover  such  damage,  it  is  not  obligatory  on  the 
shipper  to  actually  deliver  the  vood  thus  prepared  for  transportation 

*For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
customs  or  usages  on  the  rights  and  duties  of  carriers,  see  last  foot- 
note of  St.  Louis,  etc.,  Ry.  Co.  v.  Burrow  Sl  Co.  (Ark.),  .',3  R.  R.  R. 
TS4,  56  Am.  &  Eng.  R.  Cfas.,  N.  S.,  754. 
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at  the  point  on  the  track  where  the  carrier  had  been  accustomed  to 
receive  it,  when  he  has  offered  to  do  so.  and  been  notified   by  the 
carrier  that  it  will  not  receive  for  shipment  the  wood  when  so  delir- 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jones  County;  H.  G.  Lewis, 
Judge. 

Action  by  D.  V.  Ethridge  against  the  Central  of  Georgia 
Railway  Company.  Ju<^;inent  for  defendant,  and  plaintifi  brings 
error.     Reversed. 

Johnson  &■  Johnson,  for  plaintiff  in  error. 
Bllis  &  Jordan,  for  defendant  in  error. 

HoLDEN,  J.  The  plaintiff  in  error  sued  the  defendant  in  error 
for  damages,  making  the  following  allegations :  "The  Central  of 
Georgia  Railway  Company  is  a  corporation  under  the  laws  of 
Georgia,  a  common  carrier  of  freights,  doing  business  in  said 
countj-  previous  to  and  during  the  years  1906  and  1907  and  up 
to  now,  and  having  an  office  and  resident  agent  therein.     That 

up  to  the  day  of  March,  1907,  the  defendant  company 

had  for  many  years  previous  established  a  continuous  cust(Hn  of 
receiving  for  shipment  and  of  shipping  cordwood,  placed  on  its 
right  of  way  in  said  county,  to  such  points  as  the  shippers  de- 
sired, the  privilege  of  so  placing  said  wood  being  extended  by 
said  defendant  company  to  all  persons,  as  well  as  to  petitioner, 
who  had  prior  to  said  time,  to  wit,  March,  1907,  shipped  many 
cars  of  such  wood  by  such  defendant  company's  railway,  which 
wood  had  by  him  been  placed  on  the  right  of  way  in  said  countj' 
at  points  convenient  to  where  the  wood  was  cut,  to  wit,  near  the 
175fh  and  177th  mileposts  on  said  road.  Petitioner,  relying  on 
Such  continuous  custom  and  on  its  course  of  past  dealings  with 
said  cbmpany,  cut  and  corded  during  the  months  of  August, 
September,  and  October,  1906,  in  said  county,  immediately  ad- 
jacent to  the  right  of  way  of  such  railway,"  a  specified  number 
of  cords  of  wood  near  the  mileposts  above  mentioned,  "with  the 
purpose  and  intent  of  hauling  the  same  to  the  right  of  way  of 
said  company  and  shipping  the  same  over  said  railroad  to  the 
city  of   Macon,  a   station  on  said   railway."     That  the  value  of 

said  pine  wood  on  the day  of  March,  1907,  was  and  is 

now  $326,  and  of  the  said  oak  wood  $120,  making  a  total  of 
$446.  That  after  said  wood  had  been  cut,  and  while  plaintiff 
was  engaged  in  hauling  and  piling  It  on  the  said  defendant 
company's  right  of  wav  near  the  175th  milepost  in  said  county, 
he  was  ordered  by  said  defendant  company's  agent  then  and 
there  in  said  Jones  county  to  stop  hauling  and  piling  wood  on 
the  said  right  of  way,  denying  to  petitioner  the  right  to  place 
said  wood,  saying  that  the  defendant  company  would  transport 
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no  more  cordwood  except  the  same  be  placed  at  its  regular  sta- 
tions or  spur  tracks,  and  that  said  defendant  company  would  not 
receive  it  for  transportation  nor  would  it  transport  cordwood 
from  other  places  dian  regular  stations  or  spur  tracks.  Peti- 
tioner further  shows  that  said  wood  so  cut  is  so  situated  that  to 
deliver  it  to  the  said  railroad  at  a  station  or  spur  track  will  cost 
more  than  it  is  worth,  and  that  there  is  no  possible  way  to  get 
it  to  market  without  greater  costs  than  its  value,  except  that  it 
be  transported  by  such  railroad,  though  it  could  be  delivered  to 
the  said  defendant  company  at  the  aforesaid  point  on  its  right 
of  wav  for  25  cents  per  cord,  which  facts  were  well  known  to 
the  said  defendant  company,  and  that,  by  reason  of  the  said  de- 
fendant company  refusing  to  so  allow  petitioner  to  place  the 
wood  on  its  rigiit  of  way  to  be  by  it  so  transported,  the  same 
has  proven  to  the  petitioner  a  total  loss,  to  wit,  in  the  sum  of 
S446.  which  the  said  defendant  company  should  be  required  to 
pay  to  your  petitioner;  and  he  prays  that  he  may  have  a  judg- 
ment against  said  defendant  for  said  sum."  The  plaintiff 
amended  the  petition  as  follows:  "Now  comes  the  plaintiff  in  the 
above-stated  case,  and  by  leave  of  the  court  first  had  and  ob- 
tained amends  his  declaration  by  adding  after  the  word  'trans- 
ported' in  the  tenth  line  of  paragraph  5  of  said  declaration,  the 
words,  'and  in  not  giving  to  petitioner  reasonable  notice  that  the 
custom  of  allowing  wood  to  be  placed  upon  their  right  of  way 
for  transportation,  not  at  a  spur  track,  side  track,  or  station 
would  be  discontinued.' "  To  the  order  of  the  court  sustaining 
the  defendant's  general  demurrer  and  dismissing  the  petition 
the  plaintiff  excepted. 

There  can  be  no  question  that  a  railroad  company  as  a  com- 
mon carrier  has  no  right  to  refuse  to  receive  for  transporta- 
tion at  a  station  where  it  is  accustomed  to  receive  for  shipment 
goods  of  a  certain  class  goods  belonging  to  that  class  when 
properly  tendered  for  shipment  at  the  warehouse  or  other  place 
at  such  station  established  by  custom  for  receiving  for  shipment 
such  goods.  Railroad  companies  as  common  carriers  have  the 
right  to  establish  reasonable  rules  and  regulations  as  to  the  time 
when  and  the  places  at  which  they  will  receive  goods  for  trans- 
portation. It  would  hardly  be  expected  that  they  would  es- 
tablish a  custom  of  receiving  for  shipment  large  quantities  of 
cordwood  at  a  station  in  warehouses  wherein  they  receive  and 
and  discharged  their  ordinary  shipments.  Cordwood  being  bulky 
and  shipped  for  the  most  part  in  car  load  lots,  and  frequently 
in  train  lots,  and  being  liable  to  deterioatc  but  little,  if  any,  in 
value  by  exposure  to  the  weather  for  a  short  time,  it  would 
hardly  be  expected  that  common  carriers  receiving  such  property 
for  shipment  would  by  contract,  or  by  an  established  custom, 
receive  it  at  their  regular  stations  in  warehouses  used  for  receiv- 
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ing  and  discharging  other  shipments.  They  would  naturally 
be  expected  to  receive  and  load,  or  have  loaded,  for  transpor- 
tation shipments  of  this  character  at  points  along  their  side  or 
spur  tracks  or  the  main  line.  In  4  Elliott  on  Railroads,  §  1411, 
it  is  said:  "Goods  are  usually  delivered  to  railroad  companies 
at  estahlished  station,  and  they  may  refuse  to  receive  them  at 
unusual  places.  But  the  delivery  may  be  sufficient  although  made 
at  an  unusual  place  to  an  authorized  agent,  or,  under  some 
circumstances,  even  if  made  at  a  place  not  an  established  station 
but  where  the  company  has  habitually  received  freight."  Also 
see  section  413  of  same  volume.  In  5  Am,  &  Eng.  Enc,  Law, 
184,  the  following  text  is  employed:  "Custom  of  Carrier  to 
Receive  Goods  at  Place  Other  Than  Depot.— But  such  a  deposit 
may  amount  to  a  delivery  when  there  is  proof  of  a  constant  and 
habitual  practice  and  usage  on  the  part  of  the  carrier  to  receive 
goods  for  transportation  when  they  are  desposited  for  it  in  a 
particular  place, ,  Proof  of  such  a  practice  is  sufficient  to  show 
a  public  offer  by  the  carrier  to  receive  in  that  way,  and  to  con- 
stitute an  agreement  between  it  and  the  shippers  by  which  goods, 
when  so  deposited,  shall  be  considered  as  having  been  delivered 
to  it  without  other  formality."  Also  see  1  Hutchinson  on  Car- 
riers. §§  115,  118,  122;  Moore  on  Carriers,  98,  136;  Schouler's 
Bailments  &  Carriers,  §  386 ;  Van  Zile  on  Bailments  &  Carriers. 
§§  431,  432;  Montgomery,  etc.,  Rv.  Co.  v.  Kolb,  73  Ala.  396, 
49  Am,  Rep.  54.  In  Van  Zile  on  Bailments  &  Carriers,  §  440, 
the  author  thus  comments:  "Has  freight  by  the  long  uninter- 
rupted usage  of  the  carrier  with  the  particular  shipper  or  with 
the  public  been  received  and  shipped  when  left  at  the  partinilar 
place  by  the  roadside,  or  on  the  platform  or  dock,  or  when  de- 
livered to  the  captain  or  mate?  If  these  questions  can  be  affirm- 
atively answered  according  to  the  proofs,  then,  as  we  have 
seen,  the  delivery  is  sufficient."  Where  a  railroad  company 
lias  by  a  long  and  continuous  custom  received  for  the  public 
cordwood  for  .shipment  at  a  point  on  the  main  line  not  at  any 
station  or  spur  or  side  track,  it  should  give  reasonable  notice 
of  a  discontinuance  of  the  custom.  Durden  v.  So,  Ry.  Co.,  2 
Ga.  App.  65,  5H  S.  E.  299;  4  Dec.  Digest,  "Carriers,"  §§  39,  41, 
And  where  such  custom  has  existed,  and  no  notice  of  an  inten- 
tion to  discontinue  it  has  been  given,  and  an  individual  who  has 
been  accustomed  to  carry  cordwood  there  for  shipment  in  reli- 
ance on  the  custom  incurs  expense  in  having  cut  and  corded 
wood  to  be  hauled  to  that  point  for  shipment,  without  notice 
that  the  railroad  company  will  not  receive  it  for  shipment  at 
such  point,  he  has  a  right  of  action  to  recover  any  special  damage 
he  may  sustain  upon  the  refusal  of  the  company  to  receive  tfie 
wood  at  that  point  for  shipment,  Durden  v.  So.  Rv,.  supra: 
Wilson  i:  Atlanta,  etc,  Rv,  Co.,  82  Ga.  386,  390.  9  S.'  E,  1076; 
Atlantic,  etc,  Ry.  Co.  v.  Howard  Supply  Co..  125  Ga.  478.  54  S. 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Enc  R  Cas  X  S         675 

Hasbrouck  v.  New  York  Cent.  &  H.  R.  R.  Co 

E,  530;  W.  &  A.  R.  Co.  v.  Haig,  136  Ga.  494,  7)  S.  E.  792.  In 
Georgia,  Southern  &  Fla.  Ry.  Co.  v.  Marcham,  121  Ga.  235,  48  S- 

E.  961,  it  was  ruled:  "As  a  general  rule,  a  railway  company  is 
not  bound  to  receive  freight  except  at  stations;  but  it  may  as  a 
result  of  custom,  or  as  a  consequence  of  an  express  contract,  be- 
come obligated  to  receive  freight  at  a  point  on  its  line  of  railway 
where  there  is  no  station,  depot,  platform,  cars,  or  agent." 

It  was  not  necessary  that  the  plaintiff  should  haul  and  de- 
posit on  the  right  of  way  the  wood  he  had  cut,  in  order  for  him 
to  have  a  right  of  action  because  of  the  company's  refusal  to 
receive  it.  Moore  on  Carriers,  117;  Houston,  etc.,  R.  Co.  v. 
Campbell,  91  Tex.  551,  45  S.  W.  2,  43  L.  R.  A.  225  (7).  The 
plaintiff  alleged  that  he  had  hauled  and  deposited  on  the  right 
of  way  of  the  defendant  company  a  part  of  the  wood  he  had  cut 
and  corded  for  the  purpose  of  having  it  shipped  by  the  defendant 
company.  It  would  have  been  a  useless  expense  to  have  de- 
posited the  rest  of  the  wood  on  the  right  of  way,  if  the  company 
would  not  receive  it  there.  The  refusal  to  receive  the  wood  was 
based  solely  on  the  ground  that  it  was  not  deposited  at  "regular 
stations  or  spur  tracks"  of  the  defendant  company.  The  court 
erred  in  sustaining  the  general  demurrer  and  dismissing  the 
petition. 

Judgment  reversed. 

Beck,  J.,  absent.     The  other  Justices  concur. 


Hasbrouck  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(Court  of  Appeals  of  New  York,  June  13,  1911.) 

[95  N.  E.  Rep.  B08.] 

Carriers — Passengers — Baggage — Actioiv— Evidence.— Evidence  in  an 

action  for  the  loss  of  articles  from  a  passenger's  suit  case,  which  had 

been  delivered  to  defendant's  trainman  to  help  her  off  the  train,  held 

snlticient  to  sustain  a  finding  that  the  trainman  was  acting  within  his 

duty  in  taking  the  suit  case. 

Curiera — Pasoengers — ^Taking  up  Passengers.* — The  duty  to  assist 
passengers  boarding  or  alighting  from  trains  carries  with  it  as  an 
incident,  under  reasonable  circumstances,  the  duty  to  assist  a  lady 
traveling  with   heavy   hand   baggage. 

Cairiera — Passenge  ra — Ba  gg^e—Actimis— Contributory  Negligence 
of  Passenger. — A  woman  passenger,  who  has  delivered  a  suit  case  to 

*For  the  authorities  in  this  series  on  the  subject  of  the  carrier's 
duty  to  assist  passengers  to  board,  or  alight  from,  a  train  or  street 
car,  see  first  foot-note  of  Louisville,  etc..  R.  Co.  v.  Lee  (Ky.),  3B. 
R.  R.  R.  585,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  565;  first  head-note 
of  Central  of  Georgia  Ry.  Co.  v.  Madden  (Ga.).  3B  R.  R.  R.  516,  61 
Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 
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a  trainman  to  assist  her  from  the  train  on  his  assurance  that  the 
train  was  abotit  to  stop  at  her  station,  is  not  guihy  of  contributory 
negligence  if  aftet;  about  IS  minutes  has  passed  and  the  train  has 
not  stopped  she  does  not  seek  out  the  trainman  and  retake  the  suit 
case,  and  keep  it  until  the  train  reaches  the  station. 

Carriers— PaMengera'  Effects— Cairier  aa  Bailee.— Where  a  train- 
man, acting-  in  the  scope  of  his  employment,  takes  a  passenger's  suit 
case,  which  had  not  been  checked  as  baggage,  for  the  special  pur- 
pose of  assisting  the  passenger  ofi  the  train,  his  possession  is  that 
of  the  carrier,  but  the  carrier's  liability  is  only  that  of  a  bailee  and 
not  that  of  an  insurer,  but  for  a  theft  by  the  employee  the  carrier 
is  liable. 

Carriers — Loss  of  Baggage^Negligence — Evidetice. — The  unex- 
plained failure  of  a  carrier,  holding  goods  delivered  by  a  passenger 
and  liable  for  loss  only  in  case  of  negligence,  to  deliver  the  goods 
on  demand,  is  prima  facie  evidence  of  negligence. 

Carriers—Loss  of  Baggage— Condition  of  Property — Negligence  of 
Owner. — A  pas.sengcr,  prima  facie  entitled  to  recover  of  a  carrier  for 
loss  of  property  contained  in  a  suit  case  delivered  to  the  carrier's 
employee,  is  not  precluded  by  the  fact  that  the  suit  case  was  neither 
locked  nor  fastened  except  by  the  catches  when  delivered  to  the  em- 
ployee, since  contributory  negligence  in  its  ordinary  sense  has  no 
application  where  the  plaintiff  shows  delivery  to  defendant  and  fail- 
ure to  redeliver,  and  no  explanation  or  excuse  is  given  by  the  car- 
rier, since  it  is  only  as  a  part  of  the  explanation  required  of  the 
bailee  that  it  becomes  material;  the  presumption  being,  in  the  ab- 
sence of  any  explanation,  that  the  property  is  still  in  the  carrier's 
possession,  or  that  it  has  converted  it  to  its  own  use. 

Cairiera — Loss  of  Baggage — Liraitatioii  of  Liability. — A  provision 
in  a  passenger's  ticket  that  the  company  assumes  no  risk  on  ba^age 
except  for  wearing  apparel,  and  limits  its  responsibility  to  flOO  in 
value,  and  that  ail  baggage  exceeding  that  value  is  at  the  owner's 
risk  unless  taken  by  a  special  contract,  applies  only  to  baggage  that 
is  regularly  checked,  and  not  to  hand  baggage  retained  in  the  pos- 
session of  the  passenger,  except  temporarily  in  getting  on  and  off  of 

Carrier»— Passengers — Loss  of  BfiTects— What  Law  Oovems. — Pub- 
lic 'Service  Commissions  Law  (Laws  1907,  c.  *S9)  g  38,  exempting 
a  carrier  from  damages  to  property  in  transit  in  excess  of  $150,  only 
applies  where  the  loss  occurs  in  this  state,  and  though  the  ticket  wis 
issued  therein,  a  liability  for  loss  occurring  in  Massachusetts  must 
be  controlled  by  the  laws  of  that  state. 

Carrlvs— Passenger's  Effects— ''Baggag«^"t— Plaintiff,  a  passenger 
on  defendant's  railroad,  carried  in  her  card  case  in  the  bottom  of  a 

tFor  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  the  baggage  of  a  passenger,  see  first  foot-note 
of  Godfrey  v.  Pullman  Co.  (S.  Car.).  39  R.  R.  R.  139,  SZ  Am.  &  Eng. 
R.  Cas.,  N.  S.,  130. 
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suit  case,  which  was  not  checked,  three  rings,  worth  $1,500,  -for  her 
personal  wear  at  a  reception  she  intended  to  attend  at  her  destina- 
tion, and  which  were  adapted  to  her  tastes,  habits,  and  social  stand- 
ing, and  $30  for  use  in  emergency,  which  was  found  to  be  a  reason- 
able sum,  and  the  money  and  rings  were  missing  from  the  suit  case 
when  it  was  returned  by  the  trainman  who  had  taken  it  to  assist 
plaintiff  off  the  train.  Held,  that  the  suit  case  and  contents  were 
baggage,  which  is  whatever  the  passenger  takes  with  him  for  his 
persona.)  iise  or  convenience,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to  the  imme- 
diate necessities  or  the  ultimate  purpose  of  the  journey,  and  that  the 
carrrier,  in  the  absence  of  any  limitation  by  statute,  regulation  of 
the  road,  or  inquiry  as  to  value,  was  liable  for  the  money  and  ar- 
ticles lost. 

Carriera— Pauengeiv— £ffecta~Du^  of  Carrier  to  Transport.— The 
contract  to  transport  a  passenger  carries  with  it  the  duty  of  trans- 
porting a  reasonable  amount  of  hand  baggage,  such  as  is  commonly 
taken  by  travelers  for  their  personal  use;  the  quantity  and  value  de- 
pending upon  the  passenger's  station  in  life,  the  object  of  the  jour- 
ney, and  other  considerations. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment, 

Action  by  Julia  M.  Hasbrouck  against  the  New  York  Central 
&  Hudson  River  Railroad  Company,  as  lessee  of  the  Boston  & 
Albany  Railroad.  A  judgment  for  plaintiff  (64  Misc.  Rep.  478, 
lis  N.  Y.  Supp.  735)  was  affirmed  by  the  Appellate  Division 
(137  App.  Div.  532,  122  N.  Y.  Supp.  123),  and  defendant  ap- 
peals.    Affirmed. 

This  action  was  brought  to  recover  the  sum  of  $1,500  as 
damages  for  the  conversion  by  the  defendant  of  three  finger 
rings  and  two  $10  bills  belonging  to  the  plaintiff,  while  she  was 
a  passenger  on  the  Boston  &  Albany  railroad,  leased  and  oper- 
ated by  the  defendant.  She  also  alleged  in  the  same  count  that 
said  property  was  lost  through  the  negligence  of  the  defendant. 
The  defendant  by  its  answer  admitted  that  on  the  occasion  in 
question  the  plaintiff  was  a  passenger  on  one  of  its  trains,  but 
denied  the  remaining  allegations  of  the  complaint.  There  was 
no  plea  of  contributory  negligence,  but  there  was  a  denial  of  the 
ail^;ation  in  the  complaint  of  due  care  on  the  part  of  the  plain- 
tiff. Upon  the  trial  the  plaintiff  was  the  only  witness  sworn  except 
as  to  the  question  of  value,  the  custom  of  the  road,  and  the  like. 
The  defendant  called  no  witness  and  furnished  no  evidence,  but 
rested  on  its  motion  to  nonsuit.  By  consent  the  jury  was  dis- 
chai^d,  and  it  was  stipulated  that  the  court  should  pass  upon 
all  questions  of  law  and  fact.  Elaborate  findings  were  made  and 
an  opinion  written  by  the  trial  justice,  who  directed  judgment  in 
favor  of  the  plaintiff   for  the  amount  claimed.     Upon  appeal 
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the  Afpellate  Division  affirmed,  one  of  the  justices  dissenting. 
64  Misc.  Rep.  478, 118  N.  Y.  Supp.  735,  137  App.  Div.  532,  122  N. 
Y.  Supp.  123.     The  defendant  appealed  to  this  court. 

Amos  Van  Ellen,  for  appellant. 

G.  D.  B,  Hasbrouck,  for  respondent. 

Vann,  J.  (after  stating  the  facts  as  above). 

[1]  The  plaintiff  is  a  married  woman  about  40  years  of  age, 
accustomed  to  traveling,  and  residing  in  the  city  of  Kingston. 
On  the  morning  of  May  23,  1908,  she  went  to  the  city  of  New 
York  on  her  way  to  Natick,  Mass.,  where  she  had  a  daughter 
at  school,  intending  to  attend  a  reception  there  in  the  evening. 
She  packed  the  necessary  wardrobe  in  a  suit  case,  and  placed 
at  the  bottom  beneath  the  clothing  a  card  case  containing  four 
finger  rings  and  $25  in  currency.  The  money  was  in  three  bill.-. 
two  for  $10  each  and  one  for  $5,  and  she  wrapped  tbeni  around 
the  rings  before  placing  them  in  the  card  case.  The  suit  case 
was  not  locked  during  her  journey  to  Natick,  as  the  lock  was 
out  of  order,  but  there  was  a  catch  on  either  side  of  the  lock. 
There  were  no  straps  or  other  fastenings.  She  preferred  to 
carry  her  suit  case,  although  as  packed  it  was  very  heavy,  rather 
than  check  it,  and  subject  it  to  the  danger  of  scratching  and  other 
injuries.  On  reaching  New  York  she  stored  the  suit  case  in  the 
baggageroom  of  the  Grand  Central  Depot,  and  went  out  to  make 
some  purchases.  When  she  returned  in  an  hour  or  two  she  took 
the  suit  case  from  the  baggagerooni,  went  directly  to  the  ladies' 
room,  placed  the  suit  case  on  a  seat,  and  opened  it  far  enough 
to  get  hold  of  the  card  case,  take  out  the  S5  bill,  and  replace 
the  package  where  it  was  before.  She  also  put  the  purchases 
she  had  made  in  the  suit  case.  She  did  not  take  the  card  case 
out  of  the  suit  case,  but  held  the  latter  open  in  such  a  way  as 
to  enable  her  to  take  hold  of  the  card  case  and  remove  the  bill. 
which  she  needed  to  pay  her  fare  on  the  railroad.  While  there 
were  ladies  in  the  room,  no  one  was  near  her  when  she  opened 
the  suit  case  and  took  out  the  money.  After  replacing  the  card 
case  with  the  jewelry  and  the  rest  of  the  money  therein  be- 
neath the  clothing  as  she  had  before,  she  went  at  once  to  the 
ticket  office,  purchased  a  ticket  to  Natick,  keepii^  the  suit  case 
by  her  as  she  did  so  and  until  the  train  was  announced,  when  she 
carried  it  on  board,  and  kept  it  by  her  side  until  near  Worcester, 
Mass.  At  this  time  the  conductor  came  through  her  car,  and 
she  asked  him  to  send  some  one  to  take  her  suit  case  off  at 
Worcester,  where  she  was  to  take  another  train  for  Natick. 
About  10  minutes  later  a  trainman  wearing  the  usual  badge  of 
his  position  on  his  cap  came  to  her,  and  asked  if  she  was  the  laih' 
who  had  requested  the  conductor  to  have  some  one  help  her  off 
with  her  baggage  at  Worcester.  He  also  asked  if  she  was  through 
with  her  suit  case,  and  in  answer  to  her  inquiry,  "Is  this  Wor- 
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cester?"  he  said,  "Yes;  if  you  are  through  with  your  suit  case 
I  will  take  it."  The  plaintiff,  believing  that  the  train  was  about 
to  stop  at  Worcester,  let  the  trainman  take  her  bag,  which  he 
carried  to  the  rear  of  the  car,  as  he  was  facing  towards  the  front. 
Soon  after  she  saw  him  pass  through  to  the  front  to  the  car, 
lock  the  door  to  the  toilet  room,  and  walk  back  again  to  the 
rear.  During  this  time  tlie  train  was  in  motion,  and  10  or  15 
minutes  elapsed  between  the  delivery  of  the  suit  case  and  the 
arrival  of  the  train  at  Worcester.  When  the  train  stopped  the 
trainman  stood  at  the  foot  of  the  step  at  the  rear  of  the  car, 
which  was  not  a  Pullman,  but  an  ordinary  coach.  He  did  not 
help  her  off,  but  handing  her  the  suit  case,  said:  "Here's  your 
grip,"  She  gave  him  a  little  change  as  a  gratuity,  and  asked: 
"Where  does  the  Natick  train  come  in?"  He  pointed  to  another 
track  near  by,  dropped  the  suit  case,  and  hurried  up  the  steps 
into  his  car  without  saying  anything  further.  Not  long  after 
boarding  the  train  for  Natick  the  plaintiff  opened  her  suit  case, 
found  the  clothing  somewhat  disturbed,  and  the  card  case  soiled 
about  the  edges  where  it  had  been  fresh  and  clean  before.  On 
opening  the  card  case  she  found  only  the  least  valuable  of  the- 
four  rings,  the  other  three  and  the  money  being  gone.  Nothing 
else  was  missing,  although  there  were  three  valuable  pearl  combs 
in  the  suit  case.  She  complained  to  the  conductor  but  he  could 
do  nothing.  She  testified  postively  that  her  suit  case  was  not  out 
of  her  sight  nor  opened  from  the  time  she  took  the  $5  bill  out 
of  it  at  the  Grand  Central  Depot  until  she  intrusted  it  to  the 
trainman,  and  that  she  knew  that  all  the  jewelry  was  in  it  at 
that  time.  She  was  a  lady  of  prominence,  the  rings,  were  adapted 
to  her  social  position,  and  she  was  in  the  habit  of  wearing  them 
at  parties  and  receptions.  While  she  had  some  money  in  a 
handbag  carried  on  her  arm,  she  took  the  bills  in  the  card  case 
for  use  as  "extra  money,"  if  occasion  required.  Her  ticket  stated 
that  it  was  issued  by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  and  that  it  entitled  the  bearer  to  first  class 
passage  from  New  York  to  Natick,  Mass.  It  is  also  stated  that 
"selling  this  ticket  for  passage  over  other  roads,  this  company 
acts  only  as  agent,  and  assumes  no  responsibility  beyond  its 
own  line.  This  company  assumes  no  risk  on  baggage  except  for 
wearing  annarel,  and  limits  its  responsibility  to  one  hundred 
dollars  in  value;  all  baggage  exceeding  that  value  will  be  at  the 
risk  of  the  owner  unless  taken  by  special  contract."  Attached 
to  the  ticket  were  two  coupons,  one  from  "New  York  to  Spring- 
field," and  the  other  from  "Springfield  to  Natick." 

Certain  rules  of  the  defendant  were  read  in  evidence,  and 
those  governing  conductors  provided  that  "passenger  conductors 
will  be  responsible  for  the  movement,  safety,  and  care  of  the 
train  and  for  the  vigilance  and  conduct  of  the  men  employed 
thereon,  and  must  report  any  misconduct   or  neglect  of  duty. 
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The  reputation  oi  a  railroad  depends  greatly  upon  the  attention 
and  courtesy  shown  to  its  patrons.  ♦  •  •  See  that  trainmeo  as- 
sist passengers  on  and  off  trains."  The  rules  governing  train- 
men provided,  among  other  things,  as  follows:  "Passenger 
trainmen  report  to  and  receive  their  instruction  from  the  train- 
master, and  while  on  trains  are  subject  to  the  orders  of  the  con- 
ductor, •  »  •  Take  position  at  the  car  steps  to  assist  passei^ers 
on  and  off  the  train  and  to  inform  passengers  getting  on  the 
train  as  to  its  destination  and  where  it  is  scheduled  to  stop.  *  *  • 
The  proper  place  for  the  rear  trainman  while  the  train  is  in  mo- 
tion is  on  the  rear  car.  Other  trainmen  will  pass  through  the 
train  at  intervals  to  look  after  the  comfort  of  the  passengers  and 
for  the  safety  of  the  train." 

A  man  who  had  acted  as  trainman  for  eleven  years  on  the 
Boston  &  Albany  Radroad,  and  was  so  employed  in  May,  1908, 
on  a  train  between  Springfield  and  Worcester,  testified :  "While 
on  the  train  I  am  subject  to  the  orders  of  the  conductor  while 
on  duty.  I  had  to  see  that  the  cars  were  properly  ventilated,  and 
pass  through  the  cars  at  certain  different  times  to  see  that  the 
people  were  comfortable  in  different  ways,  *  •  *  to  open  win- 
dows and  close  windows,  whatever  they  may  ask  of  me,  and 
take  care  of  the  ventilators,  etc."  He  also  testified  that  he  took 
other  care  of  the  passengers,  assisting  them  on  and  off  the  train; 
that  if  passengers  were  overloaded  with  baggage,  it  was  his  duty 
to  assist  them  in  getting  on  and  also  to  help  them  in  getting  off, 
with  their  ba^age,  and  he  habitually  did  so;  that  during  the 
year  1908,  while  acting  as  trainman  on  the  Boston  &  Albany 
Railroad,  he  frequently  assisted  passengers  on  and  off  trains 
with  their  baggage,  and  that  it  was  the  custom  of  trainmen  on 
that  road  at  that  time  to  assist  passengers  on  and  off  the  cars 
with  their  baggage ;  that  some  cars  on  that  road  had  ba^age 
racks  for  hand  baggage  while  others  had  not.  It  was  admitted 
that  the  value  of  the  lost  rings  was  the  sum  of  $1,500.  The 
plaintiff  testified  that  she  did  not  read  her  ticket,  or  notice  "there 
was  any  printing  inside  of  that  black  space.  The  letters  were 
very  small  letters.    I  can  read  it  now  by  examining  more  closely." 

At  the  close  of  the  evidence  the  defendant  moved  for  a  non- 
suit upon  the  ground  that  the  defendant  did  not  undertake  to 
care  for  the  valuables  in  the  suit  case ;  that  it  was  not  paid  any 
consideration  therefor,  and  that  the  fact  that  they  were  carried 
in  a  suit  case  negatives  the  idea  that  they  were  carried  for  the 
comfort,  appearance,  and  adornment  of  the  plaintiff.  There  was 
no  motion  to  dismiss  on  the  ground  that  the  evidence  did  not 
warrant  the  inference  that  the  defendant  was  guilty  of  n^- 
gence,  or  that  the  trainman  was  not  acting  within  the  line  of  ti's 
duty  when  he  took  charge  of  the  plaintiff's  property,  or  that  she 
was  guilty  of  contributory  negligence. 

The  court  found  the  facts  in  accordance  with  the  testimony 
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oi  the  filaintiff,  and  among  other  things  found  specifically:  "That 
prior  to  and  on  May  23d,  1908,  it  was  the  custom  of  the  defend- 
ant, its  servants  and  trainmen,  to  assist  passengers  with  baggage 
on  and  off  its  trains  and  cars ;  that  the  defendant's  trainman  in 
assisting  plaintiff  with  her  baggage  upon  and  off  defendant's  train 
and  car  near  and  at  Worcester,  in  the  the  state  of  Massachu- 
setts, was  discharging  a  dtity  of  the  defendant  to  the  plaintiff, 
and  was  not  plaintiff's  servant.  The  payment  of  the  fee  to  the 
trainman  was  not  intended  by  the  plaintiff  to  be  a  payment  to  or 
for  the  defendant."  It  was  further  found  that  the  property  in 
question  was  "delivered  to  the  defendant,  its  servant  and  train- 
man," and  that,  "notwithstanding  the  duty  of  the  defendant  to 
deliver  said  suit  case  and  its  contents  to  the  plaintiff  when  she 
alighted  from  the  defendant's  train,"  it  failed  to  deliver  to  her 
"said  three  rings  and  her  two  ten-dollar  bills."  It  was  also  found 
that  the  defendant  negligently  cared  for  the  suit  case  and  its 
contents;  that  the  property  was  lost  without  any  negligence  on 
the  part  of  the  plaintiff,  and  that  the  value  of  the  property  was 
neither  asked  nor  stated  when  it  was  delivered  to  the  trainman. 
The  conclusion  of  the  trial  court  that  the  trainman  was  act- 
;i  g  within  the  line  of  his  duty  when  he  took  the  suit  case  of  the 
plaintiff  in  order  to  help  her  off  the  train  was  warranted  by  the 
evidence.  The  rules  and  the  custom  of  the  defendant  sustain 
the  finding. 

[2]  The  duty  to  help  "passengers  on  and  off  trains"  carries 
with  it  as  an  incident,  under  reasonable  circumstances,  the  duty 
to  assist  a  lady  traveling  with  heavy  hand  baggage,  and  it  was 
the  established  custom  of  the  defendant's  trainmen  to  do  so. 
Moreover,  the  trainman  was  subject  to  the  orders  of  the  con- 
ductor, and  acted  under  his  direction.  Granting  that  he  might 
refuse  to  carry  off  hand  ba^age  if  there  were  many  applications, 
or  he  was  otherwise  engaged,  in  fact  he  did  not  refuse,  but  took 
possession  of  the  plaintiff's  suit  case.  In  furnishing  the  assist- 
ance which  he  assumed  to  afford  to  the  passenger,  he  was  obliged 
only  to  discharge  that  duty  so  as  not  to  conflict  with  a  similar 
obligation  to  other  passengers,  and  if  for  that  reason  he  could 
not  have  given  the  suit  case  undivided  attention,  and  it  had  been 
rifted  without  any  negligence  on  his  part,  the  defendant  would 
not  have  been  liable ;  but  in  this  case  there  is  no  explanation  af- 
forded whatever  of  how  the  loss  occurred.  There  is  nothing  to 
show  what  care  the  trainman  bestowed  upon  the  suit  case,  and, 
in  the  absence  of  any  proof  on  the  subject,  the  trial  court  or  the 
jur\-  would  be  allowed  to  infer  that  it  had  been  occasioned  by 
ncffliE^nce. 

[3]  While  it  was  not  shown  that  it  was  the  custom  of  train- 
men to  keep  baggage  in  their  custody  for  so  long  a  period  as  the 
trainman  in  question  kent  that  of  Jhe  plaintiff,  still  she  was  not 
responsible  for  &c  length  of  time  th.it  elapsed.  When  she  let  him 
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have  htT  buggage,  pursuant  to  the  previous  arrangement  with 
the  conductor,  she  believed  that  the  train  had  reached  Worcester. 
She  had  the  right  to  so  believe,  for  the  trainman  said,  "Yes"  in 
response  to  the  question,  "Is  this  Worcester?"  Acting  on  that 
belief  it  was  not  her  duty,  as  matter  of  law,  after  a  few  minutes 
had  passed  and  the  train  did  not  stop,  to  seek  out  the  trainman, 
take  back  her  baggage,  and  keep  it  until  the  train  actually  reached 
the  place  where  he  said  it  already  was.  The  delay  in  stopping 
was  not  long  enough  to  require  such  a  precaution,  for  the  law 
is  satisfied  if  her  action  was  reasonable  under  all  the  circum- 
stances, and  that  was  a  question  of  fact. 

[4]  As  the  trainman  was  acting  within  the  scope  of  his  em- 
ployment when  he  took  the  suit  case,  in  legal  effect  it  was  the 
same  as  if  the  defendant,  personified,  had  taken  it.  Bunnell  f. 
Stern.  122  N.  Y.  539,  543,  25  N.  E.  910,  10  L.  R.  A.  481,  19  Am. 
St.  Rep.  519.  Therefore,  the  plaintiff's  property  was  lawfully 
in  the  possession  of  the  defendant,  and  the  question  arises  what 
was  its  duty  in  reference  thereto.  Its  possession  was  not  that  of 
a  carrier,  because  the  suit  case  had  not  been  checked  as  ba^age 
nor  intrusted  to  it  for  the  journey,  but  only  for  the  special  pur- 
pose of  aiding  a  lady  passenger  in  getting  off  the  train,  in  ac- 
cordance with  a  custom  established  by  itself,  and  hence  it  was 
not  liable  as  an  insurer.  Its  possession  was  that  of  a  bailee,  and 
the  law  of  bailments  measures  its  obhgation  to  the  plaintiff  in 
regard  to  her  property.  Whether  it  was  a  bailee  for  hire  in  per- 
forming a  service  incidental  to  her  carriage  as  a  passenger  with 
the  obligation  of  ordinary  care,  or  a  gratuitous  bailee  with  the 
obligation  of  slight  care,  the  result  is  the  same.  In  either  eveni, 
as  we  held  in  the  case  cited,  some  care  was  required,  yet  none 
was  shown.  The  law  required  the  defendant  to  return  all  the 
property  intact,  or  to  explain  its  loss  in  some  satisfactory  way. 
but  it  did  neither.  It  did  not  deliver  the  rings  or  money  on  the 
implied  demand  of  the  plaintiff  as  she  got  off  the  train,  and  when 
confronted  by  proof  of  the  facts  in  court  it  called  no  witness  and 
gave  no  explanation.  If  the-  rings  were  stolen  from  its  trainmaa 
it  should  have  proved  the  fact,  and  if  the  trainman  himself 
stole  them,  it  would  have  been  no  defense,  because  the  defendant 
was  bound  to  emplov  faithful  servants.  4  Elliott  on  Railroads. 
§  1623. 

[5]  The  obligation  to  deliver  or  to  make  an  explanation  suf- 
ficient in  law  rested  on  the  defendant  under  all  the  circum- 
stances, and  it  did  not  discharge  the  obligation.  As  was  said  by 
Judge  Houghton  for  the  Appellate  Division ;  "There  being  no 
explanation  respecting  the  loss  of  the  goods  or  endeavor  to  ac- 
count for  their  nondelivery,  •  •  *  the  plaintiff  made  a 
prima  facie  case  of  negligence.  Fairfax  v.  N.  Y.  C.  &  H.  R-  R- 
R.  Co.,  67  N.  Y.  11."  In  the  Fairfax  Case  Judge  Rapallo  said: 
"When  the  plaintiff  demanded  the  article,  it  had  disappeared. 
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and  no  account  is  given  of  the  cause  of  disappearance.  This  is 
prima  facte  evidence  of  negligence.  Steers  v.  Liv,,  N.  Y.  &  P. 
Sts.  Co.,  57  N.  y.  1,  14  [15  Am.  Rep.  453]."  In  Claflin  v. 
Meyer,  75  N.  Y.  260,  262,  31  Am.  Rep.  467,  the  court  said: 
"The  cases  agree  that  where  a  bailee  of  goods,  although  liable 
to  their  owner  for  their  loss  only  in  case  of  negligence,  fails, 
nevertheless,  upon  their  being  demanded,  to  deliver  them  or  ac- 
count for  such  nondelivery,  or,  to  use  the  language  of  Suther- 
land, J.,  in  Schmidt  v.  Blood,  where  there  is  a  total  default  in  de- 
livering or  accounting  for  the  goods'  (9  Wend.  268  [24  Am,  Dec. 
143]),  this  is  to  be  treated  as  prima  facie  evidence  of  negli- 
gence. Fairfax  v.  N.  Y.  C,  &  H.  R.  R.  R.  Co.,  67  N.  Y.  11; 
Steers  v.  Liverpool,  N.  Y.  &  P.  Steamship  Co.,  57  N.  Y.  1  [15 
Am.  Rep.  453] ;  Burnell  v.  N.  Y.  C.  R.  R.  Co.,  45  N,  Y.  184  (6 
Am.  Rep.  61].  This  rule  proceeds  either  from  the  assumed  ne- 
cessity of  the  case,  it  being  presumed  that  the  bailee  has  ex- 
clusive knowledge  of  the  facts,  and  that  he  is  able  to  give  the 
reason  for  his  nondelivery,  if  any  exist,  other  than  his  own  act 
or  fault,  or  from  a  presumption  that  he  actually  retains  the 
goods,  and  by  his  refusal  converts  them," 

In  a  recent  case,  where  the  luggage  of  the  plaintiP  was  de- 
livered to  the  baggagemaster  of  a  steamship  to  be  carried  on 
board,  Chief  Judge  Cullen  said:  ."The  loss  of  the  suit  cases  un- 
explained established  a  prima  facie  <ase  of  negligence,  and  no 
explanation  was  given.  The  service  thus  rendered  was  not  a 
voluntary  one  on  the  part  of  the  employee  outside  of  the  scope 
of  his  duty,  for  it  is  the  common  custom  of  the  stewards  and 
other  employees  of  an  ocean  steamer  to  carry  the  cabin  baggage 
of  the  passengers  on  and  off  the  boat."  Holmes  v.  North  Ger- 
man Lloyd  S.  S.  Co,,  184  N.  Y.  280,  285,  77  N.  E.  21,  22  (5  L. 
R.  A.  [N.  S.]  650). 

[6] '  Although  the  question  was  not  raised  during  the  trial,  it 
is  suggested  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  delivering  her  suit  case  when  it  was  neither  locked  nor 
fastened  except  by  the  catches.  Contributory  negligence,  how- 
ever, in  its  ordinary  sense,  has  no  application  to  a  bailment 
made  under  the  circumstances  of  this  case,  because  the  plaintiff 
proved  delivery  to  the  defendant  and  falure  on  its  part  to  rede- 
liver to  her  on  demand.  That  made  out  a  prima  .facie  case,  as 
we  have  held,  and  called  on  the  defendant  to  explain  why  it  did 
not  restore  the  property.  So  far  as  appears,  it  may  still  have  the 
articles  in  its  possession,  and  it  cannot  justify  detention  because 
when  received  they  were  not  securely  locked  in  the  suit  case.  It 
is  its  duty  to  restore  them  if  it  still  has  them,  regardless  of  the 
condition  they  were  in  when  received.  If  it  had  proved  by  way 
of  explanatoin  that  the  articles  were  stolen  from  the  trainman 
while  he  was  attending  to  other  duties,  and  had  shown  that  they 
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could  not  have  been  thus  stolen  if  the  suit  case  had  been  locked. 
a  very  different  question  would  have  been  presented.  It  is  only 
as  part  of  the  explanation  required  from  the  defendant  that  con- 
tributory negligence  becomes  material.  That  subject  formed  no 
part  of  the  plaintiff's  case,  although  it  might  have  formed  a  vital 
part  of  the  defendant's  case  if  it  had  seen  fit  to  make  an  expla- 
nation. It  is  said  that  the  tramman  was  in  court  at  the  trial,  but 
whether  he  was  or  not,  the  defendant  neither  called  him  uor 
gave  any  excuse  for  not  calling  him,  such  as  death  or  absence 
beyond  the  reach  of  a  subpcena.  The  presumption  from  the  evi- 
dence is  that  the  defendant  still  has  the  articles  in  its  possession, 
or  that  it  has  converted  them  to  its  own  use,  and  while  the  pre- 
sumption could  have  been  rebutted  by  a  proper  explanation, 
none  was  given  or,  attempted. 

The  law  does  not  require  a  bailor  in  an  action  against  a  bailee 
to  answer  a  possible  explanation  of  the  latter  in  advance  of  its 
being  made,  and  which  in  fact  might  never  be  made.  Such  an 
action  rests  on  the  presumption  arising  from  delivery,  demand, 
and  refusal,  wrthout  affirmative  proof  of  negligence  in  any  re- 
spect. On  the  other  hand,  in  an  action  for  negligence  resulting 
in  personal  injury,  there  must  be  affirmative  evidence  that  the 
injury  was  caused  solely  by  the  negligence  of  the  defendant, 
which  includes  proof  that  the  plaintiff  did  not  contribute  to  the 
accident  by  his  own  act  or  default.  The  distinction  between  the 
two  classes  of  actions  is  very  clear,  and  the  reason  tor  shifting 
the  burden  of  proof  as  to  contributory  negligence  so  obvious 
as  to  require  no  further  discussion. 

[7]  The  defendant  insists  that,  even  if  the  plaintiiT  is  entitled 
to  recover,  she  should  be  limited  to  the  sum  of  $100,  as  provided 
in  the  ticket  purchased  by  her.  That  restriction,  however,  ap- 
plies only  to  ba^age  that  is  regularly  checked  and  not  to  hand 
baggage  retained  in  the  possession  of  the  passenger,  except  tem- 
porarily in  getting  on  and  off  of  trains.  This  question  is  settled 
by  a  case  already  cited,  in  which  the  chief  judge  said:  "We  are 
of  opinion  that  the  provisions  of  the  passage  ticket  did  not  ap- 
ply to  baggage  intended  to  be  taken  by  5ie  passenger  to  her 
stateroom  for  use  during  the  voyage,  but  only  to  such  as  might 
be  delivered  to  the  defendant  to  remain  in  its  possession  unii! 
the  termination  of  the  voyage."  After  reviewing  the  authori- 
ties, he  continued :  "We  think  that  the  agreement  contained  in 
the  passage  ticket  was  not  intended  to  relieve  the  defendant 
from  liability  for  baggage  of  this  character."  Holmes  v.  North 
German  Lloyd  S.  S.  Co.,  184  N.  Y.  280,  283,  284,  77  \.  E.  21, 
22  (5  L.  R.  A.  [N.  S.]  650).  While  the  circumstances  of  thai 
case  were  somewhat  different,  the  principle  announced  applies 
to  both  cases,  and  must  control  our  decision. 

fS]  The  claim  of  exemption  from  all  damages  in  excess  of 
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$150,  made  under  the  public  service  conunissions  law,  cannot  be 
sustained,  because,  if  for  no  other  reason,  that  statute  applies 
only  to  losses  sustained  in  this  state.  Laws  1907,  c.  429,  §  38, 
The  ticket  of  the  plaintiff  called  for  transportation  in  part  in 
the  state  of  Massachusetts,  the  suit  case  was  delivered  to  the 
defendant's  trainman  in  that  state,  the  implied  demand  for  re- 
delivery was  made  there,  and  the  loss  occurred  there.  Hence, 
the  laws  of  Massachusetts,  which  in  the  absence  of  proof  are 
presumed  to  be  the  common  law  of  the  land,  must  control  the 
amount  of  damages.  Curtis  v.  D.,  L.  &  W.  R.  R.  Co.,  74  N.  Y. 
116  [30  Am.  Rep.  271]. 

[9]  The  plaintiff  took  the  articles  in  question  with  her  for 
personal  use  at  a  reception  to  be  held  at  the  end  of  her  journey, 
and  a  small  amount  of  money  for  use  in  case  of  emergency. 
The  jewelry*  was  adapted  to  her  tastes,  habits,  and  standing,  as 
the  court  found  upon  sufficient  evidence,  and  the  amount  of 
money  was  no  greater  than  -was  found  to  be  reasonable  and  pru- 
dent. Under  the  facts  is  thus  settled,  we  think  that  the  suit 
case  and  contents  were  baggage  such  as  is  frequently  called  lug- 
gage, and  that  in  the  absence  of  any  limitation  by  statute,  reg- 
ulation of  the  road,  or  inquiry  as  to  value,  the  defendant  was 
liable  tor  the  reasonable  value  of  what  was  lost. 

[10]  The  contract  to  transport  the  plaintiff  carried  with  it  the 
dutv  of  transporting  a  reasonable  amount  of  hand  baggage,  such 
as  is  commonly  taken  by  travelers  for  their  personal  use ;  the 
quantity  and  value  depending  upon  station  in  life,  object  of  the 
journey,  and  other  considerations.  Merrill  v.  Grinnell,  30  N.  Y. 
594;  Carlson  v.  Oceanic  Steam  Navigation  Co,  109  N.  Y.  359, 
16  N.  E.  546;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24,  29, 
25  L.  Ed.  531 ;  Ray  on  Negligence  of  Imposed  Duties,  561, 
564 ;  4  Elliott  on  Railroads,  2604,  2605.  As  was  said  by  Chief 
Justice  Cockbum  in  Macrow  v.  Great  Western  Railway 
Co.,  Law  Rep.  [6  Q.  B.]  121 :  "Whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  to  the  ul- 
timate purpose  of  the  journey,  must  be  considered  as  personal 


No  other  question  requires  discussion,  and  in  affirming  the 
judgment  appealed  from  we  intend  to  decide  simply  the  case  be- 
fore us,  where  there  was  no  conflict  in  the  evidence.  We  ap- 
preciate the  danger  that  fraud  may  be  practiced  upon  railroad 
companies  by  unscrupulous  passengers,  and  the  necessity  for 
clear  proof  and  conservative  action  by  the  courts.  This  action 
stands  by  itself,  however,  because  the  credibility  of  the  plaintiff 
was  conceded,  and  no  witness  was  called  by  the  defendant.  Ac- 
cording to  the  facts  found  on  undisputed  evidence,  we  think  the 
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defendant  has  properly  been  held  liable  for  the  loss  of  the  prop- 
erty in  question. 

The  Judgment  should  be  affirmed,  with  costs, 

CuLLEN,  C.  J,,  and  Gray,  Willakd  Bartlett,  Hiscock,  and 
Chase,  JJ.,  concur;  Collin  J.,  not  voting. 

Judgment  affirmed. 


Field  v.  Spokane,  P.  &  S.  Ry.  Co.  (two  cases) . 

(Supreme  Court  of  Washington,  Aug.  7,  1911.) 

(117  Pac,   Rep.  228.] 

Negligence — Camera — Imputed  Negligence — Negligence  of  Car- 
rier Imputable  to  Passenger.* — The  negligence  of  the  drfver  of  a 
stage  coach  in  approaching  a  railroad  crossing  without  stopping  or 
listening  for  the  approach  of  trains  is  not  imputable  to  a  passenger 
in  the  coach  for  hire,  and,  where  an  accident  was  the  result  of  the 
concurring  negligence  of  the  driver  and  the  trainmen,  the  owner  of 
the  stage  coach  a.nd  the  ra.iIroad  were  jointly  and  severally  liable  for 
the   injuries   to  the  passenger. 

Negligence — Imputed  Negligence — Negligence  of  Carrrier  Imputa- 
ble to  Passenger. — In  an  action  against  a  railroad  company  for  in- 
juries to  a  stage  coach  passenger  caused  by  the  team  becoming 
frightened  by  a  train  at  a  crossing,  a  charge  that  it  the  driver,  by 
stopping,  looking,  and  listening,  could  have  heard  the  approach  of 
the  train,  but  did  not  do  so,  and  his  failure  to  stop,  look,  and  lis- 
ten caused  the  injury  complained  of,  the  omission  of  the  company 
to  signal  the  approach  of  the  train  was  not  the  proximate  cause  of 
the  injuries,  and  that  the  railroad  company  was  not  liable,  unless 
the  passenger  could  have  taken  steps  to  avoid  the  accident,  had  the 
company  given  proper  signals,  was  erroneous  because  imputing  to 
the  passenger  the  negligence  of  the  driver,  and  was  not  cured  by 
the  final  clause. 

Dqjartment  1.  Appeal  from  Superior  Court,  Clarke  County; 
Donald  McMaster,  Judge. 

Actions  by  Eliza  Field  and  Ella  Field  against  the  Spokane, 
Portland  &  Seattle  Railway  Company.  From  an  order  granting 
a  new  trial  after  verdict  for  defendant  in  each  case,  it  appeals. 
Affirmed. 

•For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, see  foot-note  of  Gress  i'.  Philadelphia,  etc..  Ry.  (S).  (Pa.),  39 
R.  R,  R.  626,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  626;  first  foot-note  of 
Easier  v.   Sacramento   Gas.   etc.,  Co.   (Cal.),  38   R.   R.  R.  554,  61  Am. 

&   Eng.   R.   Cas.,   N.   S.,  554. 
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Carey  &  Kerr,  Omar  C.  Spencer,  and  A.  L.  Miller,  for  appel- 
lant. 

Frank  B.  Vaughan  and  Hayden  &  Langhome,  for  respond- 
ents. 

Fuller-ton,  J.  Some  time  in  July,  1908,  the  plaintiffs  left 
their  home  Lewis  county.  Wash.,  to  visit  certain  mineral  springs 
in  Skamania  county.  The  route  they  followed  took  them  past 
Carson's  Landing  on  the  Columbia  river  a  point  they  reached 
in  the  due  course  of  their  journey.  From  Carson's  Landing 
to  the  mineral  springs  the  only  public  conveyance  was  a  stage. 
The  stage  route  which  followed  the  regular  wagon  road  crossed 
the  tracks  of  the  defendant  railway  company  a  short  distance 
after  leaving  Carson's  Landing,  To  the  right  of  the  wagon 
road,  the  railroad  passes  through  a  deep  cut,  extending  back 
for  a  considerable  distance,  preventing  an  approaching  train 
in  that  direction  from  being  seen  by  travelers  upon  the  wagon 
road.  On  the  day  in  question  the  plaintiffs,  with  some  16  other 
persons,  boarded  the  stage  at  the  landing  which  then  proceeded 
on  its  way  to  the  springs.  The  stage  was  drawn  by  four  horses, 
and  just  as  the  leading  team  reached  the  railway  track  a  train 
passed  them,  coming  through  the  cut  from  the  right.  The  pass- 
ing of  the  train  so  close  to  their  front  frightened  the  team,  caus- 
ing them  to  turn  around  and  start  back  down  to  the  road  in  the 
direction  from  which  they  came.  The  effect  was  to  turn  over 
the  stage  and  throw  the  passengers  out.  The  plaintiffs  were  in- 
jured, and  brought  actions  against  both  the  operators  of  the 
stage  and  the  railway  company  to  recover  therefor.  The  ac- 
tions were  consolidated  for  the  purpose  of  trial,  and  on  the  trial 
a  motion  for  nonsuit  was  granted  in  favor  of  the  stage  company, 
and  a  verdict  returned  in  favor  of  the  railway  company.  A 
motion  for  a  new  trial  was  interposed  by  the  plaintiffs  and 
granted  by  the  trial  court.  This  is  an  appeal  by  the  railway  com- 
pany from  the  order  granting  a  new  trial. 

The  evidence  of  all  the  witnesses  testifying  on  the  subject 
is  that  the  driver  of  the  stage  did  not  stop  his  team  for  the  pur- 
pose of  listening  for  an  approaching  train  prior  to  reaching  the 
railway  crossing,  and  the  plaintiffs'  evidence  tended  to  show, 
although  contradicted  by  the  defendant  railway  company,  that 
the  train  gave  no  warning  of  its  approach  to  the  road  crossing, 
and  that  it  passed  over  the  crossing  at  a  high  rate  of  speed. 

In  its  charge  to  the  jury,  the  court  gave,  among  others,  the 
following  instruction :  "A  railroad  track  is  a  place  of  danger, 
and  it  is  the  dut\'  of  any  one  approaching  a  railroad  crossing  to 
stop,  look,  and  listen,  and  if  a  bus  or  wagon  and  team  is  being 
driven  the  duty  exists  to  stop  the  team  and  look  and  listen  for 
an  approaching  train,  and  the  evidence  in  this  case  is  that  the 
driver  of  the  bus  did  not  stop.     If  you  find  that  the  driver,  by 
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stopping,  lookii^,  and  listening,  could  have  heard  the  approach 
of  the  train,  but  did  not  do  so,  and  that  his  failure  to  stop. 
look,  and  Usten  caused  the  injuries  complained  of,  then  the  acts 
or  ommissions  of  defendant  company  were  not  the  proximate 
cause  of  the  injuries,  and  there  can  be  no  recovery  against  the 
defendant  company  in  that  case,  unless  you  find  that  the  plain- 
tiffs themselves  could  have  taken  steps  to  avoid  the  accident, 
had  the  defendant  company  performed  its  duty  with  regard  to 
such  crossing." 

[1]  The  new  trial  was  granted  solely  because  of  the  giving 
of  this  instruction.  The  trial  court  conceived  that  in  ^ving  the 
instruction  it  had  imputed  the  negligence  of  the  driver  of  the 
stage  to  the  plaintiffs,  who  were  only  passengers  for  hire  therein, 
and  had  in  no  manner  contributed  to  such  negligence.  That 
such  is  the  import  of  the  instruction  cannot  be  gainsaid.  The 
jury  are  directly  charged  that  if  they  find  that  the  driver  did  not 
stop,  look,  and  listen  for  an  approaching  train,  and  that  his  fail- 
ure to  do  so  caused  the  injuries  to  the  plaintiffs  complained  of, 
then  the  plaintiffs  cannot  recover  from  the  railroad  company, 
unless  the  jury  further  find  that  the  plaintiffs  themselves  could 
have  taken  steps  to  avoid  the  accident,  had  the  railroad  company 
performed  its  duty  with  regard  to  the  crossing.  This  instruction 
plainly  makes  the  plaintiffs  responsible  for  the  n^ligence  of 
the  driver  of  the  stage.  That  such  is  not  the  rule  has  been  here- 
tofore held  by  this  court,  and  is  the  weight  of  authoritv  gener- 
ally. Shearer  v.  Buckley,  31  Wash.  370,  72  Pac.  76;  Wilson  v. 
Puget  Sound  Electric  Railway,  52  Wash.  522,  101  Pac.  50, 
132  Am.  St.  Rep.  1044;  Cathey  v.  Seattle  Electric  Co.,  58  Wash. 
176,  108  Pac.  443;  Bennett  v.  New  Jersey  R.  R.  &  T.  Co..  36 
N.  J.  Law,  225,  13  Am.  Rep.  435 ;  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  v. 
Steinbrenner,  47  N.  J.  Law,  161,  54  Am.  Rep.  126;  Over  z: 
Erie  Railway  Co.,  71  N.  Y.  228;  Little  v.  Hackett,  116'V.  S. 
366,  6  Sup.  Ct.  391,  29  L.  Ed.  652, 

In  the  latter  case  it  appeared  from  the  record  that  plaintiif, 
who  was  on  an  excursion  from  his  home  to  a  neighboring  town, 
hired  a  hackney  coach  from  a  stand  near  a  hotel  at  the  latter 
place,  and  was  driven  to  a  railroad  station,  where  he  expected 
to  take  a  train  back  to  his  home.  On  arriving  there,  he  found  he 
had  time  before  the  train  left  to  take  a  further  drive,  and  di- 
rected the  driver  to  go  through  a  park,  which  was  nearby.  The 
driver  thereupon  turned  the  horses  to  go  to  the  park,  and  in 
crossing  the  railroad  track  near  the  station  for  that  purpose 
the  carriage  was  struck  by  the  engine  of  a  passing  train,  and 
the  plaintiff  received  the  injury  complained  of.  The  carriage 
beloi^ed  to  a  livery  stable  keeper,  and  was  driven  by  a  person 
in  his  employ.  It  was  an  open  carriage,  with  the  seat  of  the 
driver  about  two  feet  above  that  of  the  persons  riding.     The 
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evidence  tended  to  show  that  the  accident  was  the  result  of  the 
concurring  negligence  of  the  managers  of  the  train  and  of  the 
driver  of  the  carriage;  of  the  managers  of  the  train  in  not  giv- 
ing the  usual  signals  of  its  approach  by  ringing  a  bell  and  blow- 
ing a  whistle,  and  in  not  having  a  flagman  on  duty ;  and  of  the 
driver  of  the  carriage  in  turning  the  horses  upon  the  track  with- 
out proper  precautions  to  ascertain  whether  the  train  was  com- 
ing. The  defense  was  contributory  negligence  in  driving  on  the 
track ;  the  defendant  contending  that  the  driver  was  thereby 
negligent,  and  that  his  negligence  was  to  be  imputed  to  the  plain- 
tiff. The  trial  court  charged  the  jury  to  the  contrary,  and  the 
court  discussing  the  question  said:  "To  determine,  therefore, 
the  correctness  of  the  instruction  of  the  court  below,  to  the 
effect  that  if  the  plaintiff  did  not  exercise  control  over  the  con- 
duct of  the  driver  at  the  time  of  the  accident  he  is  not  responsi- 
ble for  the  driver's  negligence,  nor  precluded  thereby  from  re- 
covering in  the  action,  we  have  only  to  consider  whether  the 
relation  of  master  and  servant  existeJ  between  them.  Plainly 
that  relation  did  not  exist.  The  driver  was  the  servant  of  his 
employer,  the  livery  stable  keeper,  who  hired  out  him  with  horse 
and  carriage,  and  was  responsible  for  his  acts.  *  *  ♦  Cases 
cited  from  the  Knglish  courts,  as  we  have  seen,  and  numerous 
others  decided  in  the  courts  of  this  country,  show  that  the  re- 
lation of  master  and  servant  does  not  exist  between  the  pas- 
senger and  the  driver,  or  between  the  passenger  and  the  owner. 
In  the  absence  of  this  relation,  the  imputation  of  their  negli- 
gence to  the  pasenger,  where  no  fault  of  omission  or  :onimission 
is  chargeable  to  him.  is  against  all  legal  rules.  If  their  negli- 
gence could  be  imputed  to  him,  it  would  render  him  equally  with 
them  responsible  to  third  parties  thereby  injured,  and  would 
also  preclude  him  from  maintaining  an  action  against  the  owner 
for  injuries  received  by  reason  of  it.  But  neither  of  these  con- 
clusions can  be  maintained;  neither  has  the  support  of  any 
adjudged   cases  entitled  to   consideration." 

[2]  The  appellant  argues  that  the  last  clause  of  the  instruc- 
tion relieves  it  of  the  error  contained  in  the  earlier  part.  But 
the  plaintiffs  had  no  control  over  the  driver  of  the  stage.  They 
had  nothing  to  do  but  follow  the  driver's  directions,  and  if  it 
was  the  concurring  negligence  of  the  driver  of  the  stage  and 
the  railway  company  that  caused  the  injuries  the  liability  therefor 
attaches  to  them  jointly  and  severally,  even  though  the  jury 
should  find  that  the  plaintiffs  could  not  have  avoided  the  acci- 
dent, had  the  railwav  crew  given  warning  of  the  approach  of 
the  train.  East  Ten'n.  Railway  Co.  v.  Markens,  88  Ga.  60,  13 
S.  E.  855.  14  L.  R.  A.  281. 

Lastly,  the  appellant  contends  that  the  instruction,  if  error, 
is  harmless,  when  considered  with   reference  to  the  other  in- 
42  R  R  R-~44 
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structions  and  evidence  in  the  case.  But  wc  think  the  error  prej- 
udicial in  whatever  light  it  is  viewed,  and  that  the  trial  judge 
correctly  so  ruled, 

Dunbar,  C.  J.,  and  Gose  and  Mount,  JJ.,  concur. 


CoHLEY  V.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Aug.  10,  1911.) 
[71  S.  E.  Rep.  1035.] 
Carriers — Wrongful  Ejection  of  PasseoKer — Validation  of  Ticket— 
MisreprcBcntations  of  Selling  Agent* — Plaintiff,  though  asking  defend- 
ant carrier's  ticket  agent  at  C.  for  a  round-trip  to  A.,  accepted  a  special 
round-trip  ticket  to  S,,  a  few  miles  beyond  A.,  because  it  was  cheaper, 
and  because,  when  he  stated  that  he  did  not  want  it  if  he  had  to  go 
to  S.,  the  agent  told  him  he  would  not  have  to  do  so,  but  that  the 
agent  at  A.,  as  was  his  custom  and  duty,  would  on  its  presentation 
to  him  send  it  to  the  agent  at  S.,  and  have  it  stamped  and  returned 
by  him.  Held  that,  notwithstanding  stipulations  in  the  ticket  signed  by 
plaintiff  as  to  how  and  where  the  ticket  would  have  to  be  validated  for  re- 
turn trip,  he  had  a  right  to  rely  on  the  representations  of  the  selling 
agent;  and  that  it  was  the  duty  of  the  agent  at  A.  to  have  il  validated, 
as  it  had  been  represented  that  he  would;  and  that,  he  having  re- 
fused to  forward  it  for  validation  on  the  ground  that  it  had  ceased 
to  be  the  practice  for  him  to  do  so,  it  was  the  conductor's  duty  to 
heed  plainlifTs  explanation,  consisting  of  such  facts,  why  he  pre- 
sented  it  for  return  passage  unvalidated  in  accordance  with  its  terms; 
so  that  this  not  having  been  done,  but  he  having  been  ejected  for 
refusal  to  pay  fare,  he  was  entitled  to  damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Edgefield  Count)'. 
"To  be  officially  reported." 

Action  by  P.  H.  Corley  against  the  Southern  Railway  Com- 
pany.    Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 

Abney  &  Evans  and  S.  M.  Smitk,^  for  appellant. 
Thurmond  &  Timtnerman,  for  respondent. 

Hydrick,  J.  On  June  14,  1907,  defendant's  agent  at  Co- 
lumbia, S.  C,  sold  plaintiff  a  round-trip  ticket  to  Swannanoa, 

_  *For  the  authorities  in  this  series  on  the  subject  of  a  passenger's 
right  to  rely  upon  a  ticket  seller's  representations,  see  note,  38  K. 
R.  R.  337,  61  Am.  &  Eng.  R.   Cas.,  N.  S.,  337,  et  seq. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
conductors  to  respect  explanations  of  passenger  presenting  no  ticket 
or  defective  one,  see  last  paragraph  of  foot-note  of  People  v.  De- 
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N.  C,  with  a  printed  contract  on  it,  which  contained,  among 
others,  the  following  provisions :  "4th.  This  ticket  shall  not  be 
good  for  return  passage  unless  the  holder  identifies  him  or  her- 
self by  signature  on  back  hereof  and  otherwise  as  original  pur- 
chaser to  the  satisfaction  of  the  agent  of  the  Southern  Railway 
Company  at  destination,  and  when  officially  signed  and  stamped 
by  said  agent,  this  ticket  shall  then  be  good  for  return  passage 
of  the  original  purchaser  only."  "8th.  No  agent  or  employee  of 
any  line  over  which  the 'purchaser  is  entitled  to  travel  by  the 
terms  of  this  ticket  has  any  power  to  aher,  modify,  or  waive 
in  any  manner,  any  of  the  conditions  named  in  this  contract 
In  consideration  of  the  reduced  rate  at  which  this  ticket  is 
sold,  I,  the  original  purchaser,  hereby  agree  to  be  governed  by 
all  the  conditions  as  stated  above.  *  *  *  I  will  not  seek  to 
hold  any  of  such  companies  liable  for  damages  resulting  to  me 
from  any  statement  of  any  employee  thereof,  not  in  accordance  . 
with  the  terms  of  this  contract  as  expressed  upon  this  ticket." 
It  contained,  also,  the  following  notices  at  different  places  on 
the  ticket:  "This  ticket  must  be  signed,  witnessed  by  agent,  and 
stamped  at  destination  before  it  will  be  good  for  return  passage. 
To  purchaser:  Read  the  above  contract,  and  take  notice  that 
the  return  portion  of  this  ticket  must  be  stamped  and  your  signa- 
ture witnessed  in  the  manner  prescribed  before  it  will  be  honored 
for  passage." 

This  contract  was  signed  by  plaintiff,  who  alleged  in  his  com- 
plaint and  testified  that  he  bought  the  ticket  and  signed  it, 
under  the  following  circumstances:  He  went  to  defendant's 
uptown  office  in  the  city  of  ColumWa,  and  asked  the  agent  for 
a  round-trip  ticket  to  Asheville,  N.  C.  The  agent  said,  if  he  had 
come  a  little  earlier,  he  could  have  sold  him  a  special  round-trip 
excursion  ticket  to  Swannanoa,  N.  C,  a  station  about  two  miles 
from  Asheville  on  defendant's  road  to  Salisbury,  for  about  two 
dollars  less  than  the  regular  round-trip  ticket  to  Asheville,  but  that 
was  the  last  day  those  tickets  were  on  sale,  and  it  was  then  nearly 
time  for  the  last  train  on  which  they  could  be  used  to  leave  Co- 
lumbia. But  the  agent  telephoned  to  the  railway  station  and 
ascertained  that  the  train  was  running  late,  and  that  plaintiff 
would  have  about  20  minutes  to  catch  it,  and  advised  plaintiff 
to  buy  that  ticket.  Plaintiff  told  him  he  did  not  want  to  go  to 
Swannanoa,  and  did  not  want  to  buy  a  ticket  to  that  place,  if 
it  would  put  him  to  any  inconvenience.  The  agent  told  him 
it  would  not  be  necessary  for  him  to  go  to  Swan- 
nanoa; that,  while  it  was  usually  necessary  to  have  the 
ticket  stamped  by  the  agent  at  Swannanoa,  if  he  would 
present  it  to  defendant's  agent  at  Asheville,  he  would  send  it 
to  Swannanoa  and  have  it  stamped  and  returned  in  time  for  his 
return  trip,  and  he  assured  plaintiff  that  it  was  the  custom  and 
duty  of  defendant's  agent  at  Asheville  to  do  this.    Relvinif  upon 
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this  assurance,  plaintiff  bought  the  ticket  and  signed  the  contract 
without  reading  it.  On  arriving  at  Asheville,  he  presented  the 
ticket  to  the  agent  there,  and  requested  him  to  send  it  to  Swan- 
nanoa  and  have  it  vaHdated.  telling  him  what  the  agent  at  Co- 
lumbia had  said.  The  Asheville  agent  told  plaintiff  that  had  been 
the  custom,  but  it  had  been  discontinued,  and  refused  to  have  the 
ticket  validated.  On  his  return  trip,  plaintiff  undertook  to  use  the 
ticket,  notwithstanding  it  had  not  been  validated.  Fearii^  the 
gateman  would  not  allow  him  to  pass  to  the  train  on  presenta- 
tion of  the  unstamped  ticket,  he  bought  a  ticket  to  Biltmore,  a 
station  about  two  miles  from  Asheville  on  the  road  to  Columbia, 
upon  which  he  was  admitted  to  the  train.  After  passing  Bilt- 
more, the  conductor  demanded  his  fare,  and  he  presented  the 
unvalidated  ticket,  which  was  refused,  after  he  had  informed  the 
conductor  what  had  passed  between  him  and  the  agent  at  Colum- 
bia and  of  his  efforts  to  get  the  agent  at  Asheville  to  have  the 
ticket  validated.  As  evidence  of  his  good  faith  and  of  the  truth 
of  his  statement,  he  offered  to  pay  his  fare,  if  the  coniluctor 
would  agree  to  go  with  him  to  the  agent  at  Columbia,  and  if  he 
confirmed  his  statement,  pay  it  back,  or  see  that  he  got  it  back. 
This  proposition  was  declined;  and,  upon  plaintiff's  refusal  to 
pay  his  fare,  he  was  ejected.  He  returned  to  Swannanoa,  had 
his  ticket  validated  and  was  carried  on  it  the  next  day  to  Co- 
lumbia. 

At  the  trial,  the  Columbia  agent  admitted  that  what  took 
place  between  plaintiff  and  himself  was  as  narrated  by  plaintiff, 
except  what  he  said  about  having  the  ticket  vahdated  for  the  re- 
turn trip.  As  to  that,  he  said  he  told  plaintiff  the  ticket  would 
have  to  be  validated  at  Swannanoa ;  and  that  plaintiff  asked 
if  the  Asheville  agent  could  not  do  it,  as  it  was  all  on  the  -atve 
line;  that  he  replied.  "You  will  have  to  see  the  agent  at  Asheville 
about  that."  The  Asheville  agent  and  the  conductor  who  ejected 
plaintiff  both  admitted  that  plaintiff  told  them  what  had  passed 
between  himself  and  the  Columbia  agent  as  stated  by  plaintiff, 
and  the  Asheville  agent  further  admitted  that  it  had,  before 
his  incumbency  as  agent,  been  the  custom  for  the  Asheville  agent 
to  have  round-trip  tickets  for  Swannanoa  validated,  as  plaintiff 
testified  the  Columbia  agent  had  told  him.  It  also  appeared  that 
Swannanoa  was  reached  on  this  ticket,  either  by  changing  cars 
at  Biltmore  or  at  Asheville.  Under  the  instructions  of  the  court, 
the   jury  rendered   a  verdict    for  plaintiff    for  $800. 

This  court  has  held,  in  a  number  of  cases,  that  when  a  person 
signs  a  contract,  like  the  one  here  in  question,  in  the  absence 
of  fraud,  misrepresentation,  or  mistake,  he  is  conclusively  pre- 
sumed to  have  known  and  assented  to  all  of  its  conditions  and 
stipulations.  Smith  v.  Railway.  88  S.  C.  424,  70  S.  E.  1057. 
and  cases  cited.  But  it  is  elementary  that  no  one  is  bound  b>' 
a  contract  which  he  is  induced  to  make  in  reliance  upon  false 
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:  jiresetitations  as  to  material  matters  of  fact.  The  allegations 
and  evidence  in  this  case  raised  an  issue  of  such  misrepresenta- 
tion, which  was  properly  submitted  to  the  jury,  and,  by  their 
verdict,  it  was  resolved  in  favor  of  plaintiff.  In  the  Smith  Case, 
supra,  the  court  said:  "It  is  a  ticket  agent's  duty,  and  therefore 
within  the  scope  of  his  authority,  to  give  passengers  correct  in- 
formation with  regard  to  their  tickets  and  to  provide  them,  upon 
payment  of  the  fare,  with  proper  tickets.  Therefore  a  passenger 
has  a  right  to  rely  upon  the  information  given  him  by  a  ticket 
agent.  The  traveling  public  are  not  concerned  with  the  manage- 
ment of  the  alTairs  of  railroad  companies.  They  are  not  presumed 
to  know  the  rules  and  regulations  adopted  by  the  companies  for 
the  guidance  of  their  agents;  nor  are  they  presumed  to  know 
the  limitations  of  the  authority  of  the  agents  of  the  companies. 
•  *  *  The  weight  of  reason  and  the  trend  of  judicial  thought  is 
in  favor  of  the  doctrine  that  a  passenger  has  the  right  to  rely 
upon  the  statements  and  assurances  of  a  ticket  agent  as  to  the 
sufficiency  of  the  ticket  furnished  him  as  the  evidence  of  his 
rights  as  a  passenger,  and  that  the  carrier  is  liable  for  the  errors 
and  omissions  of  such  agents  resulting  in  injury  to  the  passenger, 
(Cases  cited.]  The  foregoing  cases  also  hold  that  it  is  the  duty 
of  the  conductor,  in  such  circumstances,  to  heed  the  reasonable 
explanations  of  a  passenger  as  to  his  ticket,  or  his  right  to  ride, 
and  our  own  decisions  are  to  the  same  effect.  [Cases  cited.] 
The  rule  requiring  the  conductor  to  heed  the  reasonable  explana- 
tions of  the  passenger,  instead  of  allowing  him  to  demand  the 
payment  of  fare,  on  pain  of  expulsion  from  the  train,  works 
less  hardship,  inconvenience,  and  expense  on  the  carrier  than  the 
opposite  rule  would  on  the  passenger;  for  it  is  generally  an 
casv  matter  for  the  conductor  to  ascertain  whether  the  explana- 
tion of  the  passenger  is  true  or  false,  because  the  station  along 
the  railroads  are  nearly  all  connected  by  telephone  or  telegraph 
lines,  which  the  agents  of  the  companies  may  use  with  little 
trouble,  and  at  little  or  no  expense.  It  is  a  serious  matter  to 
expel  a  passenger  from  a  train.  It  subjects  him  to  humiliation, 
and  it  is  calculated  to  wound  the  feehngs  of  any  self-respecting 
passenger.  Therefore  the  law  allows  punitive  damages  for  the 
wrongful  expulsion  of  a  passenger,  and  also  for  compelling 
him  to  pay  money  under  threat  of  wrongful  expulsion.  fCases 
cited.]  Consequently  the  law  is  that  a  carrier  must  be  allowed 
to  resort  to  so  harsh  and  extreme  a  measure  only  at  the  peril 
of  being  able  to  justifiy  it." 

Under  the  circumstances,  plaintiff  had  the  right  to  rely  upon 
the  representations  of  the  Columbia  agent,  and  it  was  the  duty 
of  the  Asheville  agent  to  have  the  ticket  validated,  and  the  duty 
of  the  conductor  to  heed  plaintiff's  explanation  as  to  his  right 
to  ride  on  it.  As  was  said  in  the  Smith  Case,  the  defendant  will 
not  be  heard  to  say  that  it  manages  its  business,  so  that  it  makes 
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a  contract  through  one  of  its  agents,  which  it  can  violate  through 
another  with  impunity.  The  verdict  establishes  the  fact  that 
the  real  contract  was  that  the  agent  at  Asheville  should  have  the 
ticket  validated,  and  plaintiff  had  the  right  to  have  that  contract 
performed.  A  carrier  has  no  right  to  eject  a  passenger  because 
his  ticket  is  not  properly  validated,  where  the  omission  is  due 
to  the  fault  of  its  own  agent,  or  to  its  own  fault.  Head  v.  Ga. 
Pac.  R.  Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am.  St.  Rep.  434;  Rail- 
way V.  Wood,  114  Ga.  140,  39  S.  E.  984,  55  L.  R.  A.  536;  Gulf, 
etc.,  Ry.  Co.  v.  St.  John,  13  Tex.  Civ.  App.  257,  35  S.  W.  501. 

Affirmed. 

Jones,  C.  J.,  Gary,  A.  J.,  and  Woods,  J.,  concur. 


Wells-  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Oregon,  June  2S,  1911.) 

{116  Pac.  Rep.  lOTO.] 

Carriers — Puungcrs — Limitation  of  Liability — BagEage. — A  stipu- 


lation in  a  contract  between  a  passenger  and  carrier  that  tbe  baggage 
liability  was  limited  to  wearing  apparel  only,  not  exceeding  $100  in 
value,  was  not  a  stipulation  of  the  value  of  the  goods  shipped,  but 
limited  the  liability  to  $100  in  any  case. 

Carriers — Limitation  of  IJability — Baggage.* — Interstate  Commerce 
Act  Feb.  4,  1887,  c.  104,  g  6,  24  Stat.  380  (U.  S.  Comp.  St.  1901,  p. 
3156),  requires  railroads  to  print  for  public  inspection  schedn'cs 
showing  the  rates  and  fares  and  charges  for  transportation  of  pas- 
sengers, and  any  rules  and  regulations  changing  or  affecting  or  de- 
termining any  such  rates  or  charges.  Held,  that  the  fact  that  the 
schedule  filed  by  a  carrier  provided  that  its  liability  for  baggage 
should  be  limited  to  $100  did  not  limit  its  liability  as  against  a  pas- 

On  rehearing.  Petition  denied. 

For  original  opinion,  see  114  Pac.  92. 

*For  the  authorities  in  this  series  on  the  question  how  a  contract 
limiting  the  liability  of  a  common  carrier  is  entered  into,  see  Ust 
foot-note  of  St.  Louis,  etc.,  R,  Co.  v.  Cavender  (Ala.),  39  R.  R.  R. 
338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  second  foot-note  of  Piersoa 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  38  R.  R.  R.  303,  62  Am.  &  Eng- 
R.  Cas.,  N.  S.,  303;  foot-note  of  Larsen  v.  Oregon  Short  Line  R. 
Co.  (Utah).  37  R.  R.  R.  71B,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  718; 
D'Arcy  v,  Adams  Express  Co.  (Mich.),  37  R.  R.  R.  462,  60  Am.  & 
Eng^  R.  Cas.,  N.  S..  462;  Southern  Express  Co.  i'.  Meyer  Co.  (Ark.), 
37  R.  R.  R.  13,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  13;  second  fool-note 
of  Mcintosh  V.  Oregon  R.  &  N.  Co.  (Idaho),  33  R.  R.  R.  768,  M 
Am.  &  Eng.  R.  Cas.,  N.  S.,  768. 
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Per  Curiam,  In  the  petition  for  rehearing,  it  is  urged  that 
the  limitation  of  the  liabihty  was  based  on  special  considera- 
tion, viz.,  a  rediKtion  in  the  price  of  the  ticket.  But  defendant's 
counsel  mistake  the  terms  of  the  stipulation  in  the  ticket.  The 
reduction  of  the  price  of  the  ticket  is  not  made  in  considera- 
tion of  the  limitation  of  the  baggage.  The  ticket  is  in  form  a 
first-class  ticket.  Whether  it  is  sold  as  a  first  or  second  class 
ticket  is  to  be  indicated,  as  the  one  or  the  other,  by  the  place 
it  is  punched  on  the  first  coupon.  The  contract  of  the  ticket 
contains  seven  specifications.  Third  one  states  that,  if  sold 
as  a  second  class,  the  purchaser  is  only  entitled  to  second-class 
passage,  and  each  of  the  other  six  conditions  of  the  ticket  apply 
alike  to  the  holder  of  the  ticket,  whether  first  or  second  class; 
and  the  seventh  condition,  limiting  the  liability  of  the  baggage,  ap- 
plies to  all  holders  of  the  ticket,  regardless  of  the  price  for  which 
it  was  purchased,  and  has  no  bearing  on  the  price  of  the  ticket, 
other  than  it  may  have  been  considered  in  fixing  the  fare  speci- 
fied in  the  schedule  filed  with  the  Interstate  Commerce  Com- 
mission. But  it  is  held  in  the  case  of  Normile  v.  Oregon  Nav. 
Co.,  41  Or.  177,  69  Pac.  928:  "No  sort  of  consideration,  whether 
it  is  based  upon  a  different  or  lower  tariff,  or  whatever  it  might 
be,  win  therefore  exempt  the  carrier,  in  whole  or  in  part,  from 
liability  attributable  to  his  own  negligence;  and,  where  such 
is  the  essential  purpose  of  the  contract,  it  cannot  be  upheld." 

[I]  Defendant  also  mistakes  the  effect  of  the  seventh  clause 
of  the  contract,  limiting  the  liability  to  the  company.  It  is 
not  a  stipulation  of  the  value  of  the  goods  shipped,  but  limits  the 
liability  to  $100  in  any  case,  and  is  not  an  agreed  value  of  the 
goods  shipped.  "The  baggage  liability  is  limited  to  wearing 
apparel  only,  not  exceeding  $I0O  in  value,"  and  the  passenger 
does  not  participate  in  fixing  the  amount.  He  is  required  to 
accept  the  stipulation  on  the  ticket,  or  leave  his  baggage.  This 
is  conceded  in  the  second  brief  filed  on  this  motion,  where  it 
is  contended  that  the  limitation  is  fixed  by  the  schedule  or  rates 
filed  by  the  company  with  the  Interstate  Commerce  Commission, 
and  has  the  force  and  effect  of  a  law.  Without  assenting  to  that 
statement,  certainly  there  was  no  agreement  as  to  the  value  of 
the  goods  shipped. 

Mr.  Justice  Wolverton,  in  Normile  v.  Oregon  Nav.  Co.,  makes 
the  distinction  between  an  attempt  by  the  carrier  to  stipulate 
against  liability,  regardless  of  the  value,  and  a  stipulation  fixing 
the  value  of  the  freight  to  be  carried ;  and  counsel  for  defend- 
ant claim  that  this  case  comes  within  the  latter  class,  but  in  this 
he  is  in  error.  It  is  said  at  page  184  of  41  Or.,  69  Pac.  930: 
"It  is  a  sound  and  wholesome  doctrine,  based  upon  considera- 
tions of  public  policy  and  fair  dealing,  that  a  common  carrier 
will  not  be  permitted  to  stipulate  against  liability  for  the  loss 
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or  injury  of  property  intrusted  to  it  for  carnage  and  transpor- 
tation occasioned  by  its  own  negligence,  •  *  •  Nor  can  the  carrier 
be  permitted  to  stipulate  or  contract  for  partial  or  limited  ex- 
emption from  liability  occasioned  by  its  negligence  with  any  more 
reason  than  it  may  for  a  total  exemption."  And,  on  the  other 
hand,  he  recognizes  that  the  shij^jer  may  agree  with  the  company 
upon  the  value  of  the  goods  shipped,  and  be  bound  thereby,  and 
"if  the  plaintiff  freely,  and  without  restraint — that  is,  was  labor- 
ing under  no  such  inequality  of  conditions,  as  that  he  was  com- 
pelled to  enter  into  the  contract,  whether  he  would  or  not,  in 
order  to  have  his  stock  carried — executed  the  contract  in  ques- 
tion, he  is  bound  by  the  stipulations  as  to  the  value."  Here  there 
is  no  stipulation  as  to  value,  but  there  is  an  attempt  to  limit 
the  liability,  regardless  of  value. 

[2]  In  the  second  brief,  it  is  contended  that  as  by  the  first 
paragraph  of  section  6  of  the  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat.  380  [U.  S.  Comp.  St.  1901,  p.  3156]) 
railroads  are  required  to  print  for  public  inspection  "schedules 
showing  the  rates  and  fares  and  charges  for  transportation  of 
passengers  and  property  *  *  *  and  shall  also  state  separtely  the 
terminal  charges  and  any  rules  and  regulations  which  in  any 
wise  change  or  effect  or  determine  any  part  of  the  a^[regate  of 
such  aforesaid  rates,  fares  and  charges."  and  by  the  fifth  para- 
graph of  section  6  must  "file  with  the  commission,  hereinafter 
provided  for,  copies  of  its  schedule  of  fares,  rates  and  charges 
which  have  been  established,"  that,  therefore,  such  schedules 
when  filed  with  the  commission  are  conclusive  on  the  shipper  and 
the  carrier,  and  that  as  the  schedule  so  filed  by  the  defendant 
provides  that  "liability  of  this  company  and  of  other  hnes  over 
which  baggage  is  checked  is  limited  to  $100,"  therefore  both 
the  company  and  the  plaintiff  were  bound  by  that  limitation.  But 
we  do  not  concur  in  these  views.  Rules  and  regulations  affecting 
the  rates  are  to  be  printed  in  the  schedule  kept  by  the  company 
for  public  inspection ;  but  it  is  the  schedules  of  the  rates,  fares, 
and  charges  that  are  to  be  filed  with  the  commission,  and  cannot 
be  deviated  from.  There  is  nothing  in  the  act  that  authorizo' 
the  company  to  limit  its  liability  against  its  own  negligence, 
or  that  makes  a  statement  of  Hmitation  of  hability  in  the  schedule 
enforceable  by  the  commission,  or  binding  upon  the  shipper.  In 
this  case  neither  was  it  the  subject  of  agreement  between  the 
company  and  the  carrier,  but  was  imposed  by  the  company  as 
a  condition  of  the  sale  of  the  ticket,  and  in  signing  the  ticket 
the  plaintiff  was  laboring  under  such  an  inequality  of  conditions 
as  that  he  was  compelled  to  enter  into  the  contract,  whether  he 
would  or  not,  in  order  to  have  his  baggage  checked.  As  said 
in  Normile  v.  Oregon  Nav.  Co. :  "If  the  purpose  of  the  contract 
was  merely  to  place  a  limit  on  the  amount  for   which  the  defend- 
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ant  shall  be  liable — that  is  to  say,  exempt  it  in  any  measure 
from  full  liability,  as  respects  the  value  of  the  property  concerned 
— then  clearly,  as  to  any  losses  resulting  from  negligence,  it 
cannot  be  helped  (upheld),  and  this  upon  the  ground  that  it 
would  not  be  just  and  reasonable." 
The  petition  is  denied. 


St.  Louis  Southwestern  Ry.  Co.  v.  Green  et  al. 

(Supreme  Court  of  Arkansas,  July  3,  1911.) 

[139  S.  W.  Rep.  307.] 

Carrien — PaMengera — Exclusion  from  Waiting  Roonu. — Kirby's 
Dig.  5  6»34,  requires  railroad  companies  to  keep  separate  waiting 
rooms  in  depots  for  the  accommodation  of  passengers  open  both  day 
and  night.  Section  6627  requires  depot  agents  to  assign  each  pas- 
senger to  the  room  used  for  his  race.  Section  6638  makes  a  passen- 
ger going  into  a  room  to  which  by  race  he  does  not  belong,  or  the 
officer  of  a  railroad  company  assigning  a  passenger  to  such  room, 
subject  to  a  fine.  Section  G6S9  requires  depot  agents  to  expel  any 
person  entering  any  waiting  room  not  assigned  to  his  race,  and  ex- 
empts the  company  from  liability  for  damages  therefor.  Held,  that 
a  railroad  company  was  liable  in  damages  for  its  refusal  to  permit  a 
colored  passenger  to  enter  a  waiting  room  at  a  depot  provided  for 
colored  passengers.  , 

Carrier* — Pasaengera — Exclusion  from  Waiting  Room — Contribu- 
tory NegUgence. — A  colored  passenger  refused  permission  to  enter 
the  colored  waiting  room  was  not  negligent  in  refusing  to  enter  the 
waiting  room  provided  for  whites  at  the  suggestion  of  a  third  per- 
son, so  as  to  prevent  recovery  for  his  exclusion  from  the  colored 
waiting  room. 

Appeal  from  Circuit  Court,  Craighead  County;  Frank  Smith, 
Judge- 
Action  by  Charlie  Green  and  another  against  the  St.  Louis 
Southwestern  Railway  Company.     From  a  judgment  for  plain- 
tiffs, defendant  appeals.     AfBrmed. 

S.  H.  West  and  /.  C.  Hmifthome,  for  appellant. 
/.  F.  Gautney,  for  appellees. 

Wood,  J.  The  plaintiffs,  Charlie  and  Lucy  Green,  colored, 
were  passengers  from  Little  Rock  to  Jonesboro  on  the  defend- 
ant's line.  They  stopped  off  at  Altheimer,  and  about  H  o'clock 
at  night  were  refused  admittance  to  the  colored  waiting  room  by 
the  colored  porter  in  charge.  The  night  was  damp  and  it  was 
raining  slightly.  A  white  man  on  the  platform  invited  them  into 
the  white  waiting  room ;  they  refused  to  enter  it,  and  under- 
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took  to  shelter  themselves  from  the  dampness  of  the  night  by  going 
on  a  small  porch  near  the  railroad  premises.     They  claimed  to 
have  suffered  damages,  and  sued  and  recovered  $155. 

There  was  evidence  tending  to  prove  that  Lucy  Green,  be- 
cause of  the  exposure  incident  to  her  refusal  to  occupy  the 
white  waiting  room,  contracted  a  cold  from  which  she  suffered 
for  two  or  three  months.  She  was  pregnant  at  the  time,  and 
the  cold  she  contracted  during  the  two  or  three  hours  she  was 
exposed  to  the  wind  and  dampness  caused  pain  in  her  side  and 
head.  It  was  December  29th.  The  night  was  cold,  and  the 
wind  was  blowing  the  rain  in  their  faces.  The  verdict  in  favor 
of  appellee  Lucy  Green  in  the  sum  of  $150  was  not  excessive 
if  she  was  entitled  to  recover  in  any  sum.  The  verdict  in  favor 
of  Chas.  Green  was  for  only  $5.  If  he  had  the  ri^t  to  damages 
at  all,  the  above  amount  was  scarcely  more  than  nomiat  dam- 
ages, and  is  clearly  not  excessive. 

[1]  The  real  question  in  the  case  is  whether  or  not  under 
the  undisputed  evidence  appellant  is  liable.  The  law  requires 
that  railroads  "shall  keep  separate  waiting  rooms  in  all  depot 
buildings,  for  the  accommodation  of  their  passengers  open  both 
day  and  night  for  their  free  and  unrestricted  use."  "The  agents 
at  such  depots  shall  have  power  and  are  required  to  assign  each 
passenger  or  person  to  the  compartment  or  room  used  for  the 
race  to  which  said  passenger  or  person  belongs."  Any  passenger 
or  person  insisting  on  going  into  a  coach  or  compartment  or 
room  to  which  by  race  he  does  not  belong,  shall  be  liable  to  a 
fine  of  not  less  than  $10,  nor  more  tfian  $200,  and  any  officer  of 
any  railroad  company  assigning  a  passenger  or  person  to  a 
coach  or  compartment  or  room  other  than  the  one  set  aside  for 
the  race  to  which  said  passenger  or  person  belongs  shall  he 
liable  to  a  fine  of  $25.  Another  section  makes  it  the  duty  of  the 
agent  at  the  depot  to  eject  any  person  entering  any  "sitting  or 
waiting  room  not  assigned  to  his  or  her  race,  for  the  purpose 
of  occupying  or  waiting  in  such  sitting  or  waiting  room,  and 
for  such  acts  neither  they"  (depot  agents)  "not  the  railway  com- 
pany shall  be  liable  for  damages  in  any  of  the  courts  of  this 
state."  Another  section  makes  railway  companies  and  depot 
agents  who  "shall  refuse  or  neglect  to  comply  with  the  provi- 
sions and  requirments  of  this  act  giultv  of  a  misdemeanor," 
etc.    Sections  6634,  6627,  6628,  6629,  6630,  Kirby's  Dig. 

The  evidence  shows  that  appellant  had  seperate  waiting  rooms 
at  the  depot  at  Altheimer  for  the  white  and  colored  races.  One 
witness  testified  that  there  was  a  "colored  side"  there,  and  the 
testimony  of  appellees  showed  that  there  was  at  the  depot  at 
Altheimer  a  "colored  waiting  room,"  meaning,  of  course,  a 
waiting  room  for  colored  people.  Having  such  a  waiting  room 
appellant  was  liable  in  damages  to  appellees  for  the  conduct  of 
its  porter  in  refusing  to  permit  appellees  to  enter  such  wait- 
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ii^  rocon,  because  under  the  law  it  was  the  duty  of  appellant 
not  only  to  permit  appellees  to  occupy  the  waiting  room  assigned 
to  and  designated  for  their  race,  but  it  was  its  duty  positively  to 
assign  a[q>ellee5  to  the  waiting  room  designated  for  the  race 
to  which  appellees  belonged.  Appellant  under  the  law  owed 
appellees  this  affirmative  duty,  and  hence  was  negligent  when 
it  failed  to  discharge  it,  and  was  liable  for  the  damages  result- 
ant from  such  negligence. 

[2]  No  stranger  was  authorized  to  direct  appellees  to  occupy 
the  waiting  room  designated  by  the  appellant  for  the  white  race, 
and  appellees  were  not  negligent  themselves  because  they  re- 
fused to  heed  the  voice  of  the  stranger.  On  the  contrary,  they 
were  diligent  and  wise  in  not  obeying  such  voice,  for  had  they 
done  so  they  might  have  subjected  themselves  to  punishment 
for  a  violation  of  the  law.  The  conduct  of  appellant  was  tan- 
tamount to  a  refusal  on  its  part  to  admit  appellees  to  its  wait- 
ing room,  or  to  a  failure  on  its  part  to  provide  them  a  waiting 
room.  For  such  negligence  it  unquestionably  would  be  liable. 
Boothby  v.  G,  T.  R.  R.  Co.,  66  N.  H.  342,  34  Atl.  157;  Draper  v. 
E.  &  T,  H.  R.  R.,  165  Ind.  117,  74  N.  E.  889,  6  Am.  &  Eng. 
Ann,  Cas.  569, 

The  facts  make  the  case  wholly  unlike,  that  of  Bradford  v. 
Railway,  93  Ark.  244,  124  S.  W.  516,  where  we  held  that  the 
conductor  of  a  passenger  train  in  an  emergency  had  the  right 
to  reassign  coaches  for  the  different  races,  and  to  compel  the 
passengers  to  take  the  coaches  thus  set  apart  for  their  separate 
use.  Here  there  was  no  reassignment  of  the*  waiting  rooms 
^fy  the  appellant,  even  if  it  could  be  done  in  an  emergency,  and 
there  was  no  emergency;  even  if  an  emergency  would  warrant 
a  reassignment.  The  case  is  simply  a  bald  failure  on  the  part  of 
appellant  to  perform  a  statutory  duty  which,  the  jury  found  upon 
sufficient  evidence,  resulted  in  damage  to  appellees.  It  was  a 
question  for  the  jury  as  to  whether  the  negligence  of  appellant 
was  the  proximate  cause  of  the  injury  and  damage  of  which  the 
appellees  complain. 

The  court  did  not  err  in  its  instructions.  Let  the  judgment  be , 
affirmed. 
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(Court  of  Appeals  of  Maryland,  Feb.  3,  1911.) 

[ao   Atl.    Rep.   688.] 

Evidence — Opinion  Evidence — Intoxication. — A  witness  may  be 
asked  whether  one  "appeared  to  be  under  the  influence  oi  liquor," 

Evidence — Opinion  Evidence — Qualification  of  Witness. — A  wit- 
ness, asked  whether  another  was  under  the  influence  of  liquor,  by 
answering,  "I  do  not  know  whether  I  can  judge  or  not,"  disqualified 
himself  from  afterwards  stating  that  "in  his  judgment"  the  witness 
appeared  to  be  under  the  influence  of  liquor. 

Appeal  and  Error — Objections — Adnuision.  of  Evidence. — Error  in 
a  passenger's  action  against  a  railroad  company  for  being  ejected, 
in  permitting  a  witness  to  testify,  after  stating  that  he  did  not  know 
whether  he  could  judge  as  to  plaintiff's  condition,  that  in  his  judg- 
ment plaintiff  appeared  to  be  under  the  influence  of  liquor,  was  not 
reversible,  where  the  question  was  answered  before  objected  to  and 
no  motion  was  made  to  strike  the  answer. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence— Pact 
Otherwise  Established. — Error  in  a  passenger's  action  for  being 
ejected,  in  permitting  a  witness  to  testify  that,  in  his  judgment  plain- 
tiff was  under  the  influence  of  liquor  on  the  train,  after  witness  had 
staled  that  he  did  not  know  whether  he  could  judge  thereof,  was 
harmless  to  defendant,  where  other  witnesses  testiiied  that  plaintiff 
was   drinking  and  under  the   influence  of  liquor. 

Carriers — PassfnieTs — Ejection — Actions.— In  a  passenger's  action 
for  personal  injuries  by  being  ejected,  a  prayer  requested  by  de- 
fendant for  a  directed  verdict,  based  upon  the  theory  that  plaintiff 
directly  contributed  to  his  injury  by  his  intoxication,  was  properly 
refused,  where  there  was  some  evidence  that  plaintiff  was  not  in- 
toxicated. 

Carriers — Passengers — Bjectioa — Undue  Violence. — A  passenger's 
voluntary  intoxication  would  not  prevent  his  recovery  for  personal 
injuries  in  being  ejected  if  undue  violence  was  used. 

Carriers — Passengers — Ejection — Instructions.* — In  a  passenger's 
action  for  personal  injuries  by  being  ejected  while,  as  claimed  by 
defendant,  he  was  intoxicated,  a  requested  charge  that  if  plaintiff, 
when  requested  to  leave  the  ear  platform,  was  abusive  of  the  brake- 
man,  and  such  conduct  induced  greater  force  by  the  brakeman  io 
ejecting  plaintiff  than  would  have  otherwise  been  applied,  bat  that 
only  such  force  was  used  as  men  of  ordinary  prudence  would  have 
used  under  the  provocation  of  like  circumstances,  plaintiff  could  not 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
use  force  in  ejecting  a  passenger,  see  second  foot-note  of  McKinlff 
V.  Louisville  &  N.  R.  Co,  (Ky,),  38  R.  R.  R.  316.  81  Am.  &  Eng.  R. 
Cas..  N.  S.,  316;  third  foot-note  of  Kirk  v.  Seattle  Elect.  Co.  (Wash,), 
37  R.   R.  R.  493,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  493. 
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',  was  properly  refused;  it  being  the  duty  of  railroad  employ- 
ees to  restrain  their  temper  and  use  no  more  force  than  necessary 
in  the  performance  of  their  duty,  and  abuse  and  resistance  by  plain- 
tifl  would  only  mitigale  the  damages  caused  by  excessive  violence 
in  cjectingr  him  and  would   not  defeat  recovery. 

Curien — Puaengen — Ejection — Instnictioiia.t — In  a  oassenger's 
action  for  personal  injuries  by  being  ejected  after  he  had  refused 
to  leave  the  car  platform,  where  the  undisputed  evidence  showed  that 
all  passengers  v^ere  given  a  reasonable  opportunity  to  alight,  it  was 
error  to  refuse  a  requested  instruction  that  if  all  the  passengers,  ex- 
cept plaintiff,  left  the  car,  and  plaintiff  had  a  reasonable  time  to 
get  off  and  failed  to  do  so,  he  ceased  to  be  a  passenger,  and  defend- 
ant was  not  under  the  obligations  of  a  carrier  \d  him;  the  prayer 
not  being:  defective  for  not  requiring  that  plaintiff  have  the  "op- 
portunity" as  well  as  the  time  to  get  off. 

Carriera — Passengers — Jury  Question — Unnecessary  Violence. — In 
a  passenger's  action  for  personal  injuries  by  being  ejected,  evidence 
held  to  make  it  a  jury  question  whether  plaintiff  was  ejected  with 
unnecessary   violence  and   indignity,    so   as   to   authorize    exemplary 

Carriers— PaSHngen — Ejection. — An  instruction,  in  a  passenger's 
action  for  personal  injuries  by  being  ejected,  that,  if  defendant's 
agents  "struck  and  beat  plaintiff  as  alleged  in  plaintiff's  declaration," 
the  jury  should  consider  physical  and  mental  suffering  in  allowing 
damages,  did  not,  by  using  the  quoted  phrase,  conflict  with  a  pre- 
vious part  of  the  instruction  that  the  finding  should  be  based  on 
all  the  evidence  in  the  case,  and  was  not  misleading. 

Carriers — Passengers— Ejection — I  nstnictions—Care  Require  d. — In 
a  passenger's  action  for  personal  injuries  by  being  ejected  while  in- 
toxicated as  claimed  by  defendant,  the  court  instructed  that,  if  plain- 
tiff was  accepted  as  a  passenger,  ii  became  defendant's  duty  to  ex- 
ercise for  plaintiff's  safety,  during  his  trip  to  and  arrival  at  destina- 
tion, "the  highest  degree  of  care,  skill,  and  diligence  consistent  with 
the  nature  of  its  undertaking,"  and  also  instructed,  as  plaintiff's  sec- 
ond prayer,  that  defendant's  duty  was  not  limited  to  furnishing 
transportation,  but  it  was  also  bound  to  accord  him  good  treatment 
and  freedom  from  personal  rudeness  and  wanton  interference  with 
his  person  by  the  trainmen,  and  also  instructed,  as  plaintiff's  third 
prayer,  that,  even  if  plaintiff  was  intoxicated,  the  intoxication  did 
not  relieve  defendant  from  exercising  toward  plaintiff  the  highest 
degree  of  care,  skill,  and  diligence  consistent  with  the  nature  of  its 
undertaking.      Held,   that   the   first   and   third   instructions   were   crro- 

tFor  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  after  his  train  or  street  car  arrives  at  his 
destination,  see  foot-note  of  Schley  v.  Susquehanna,  etc.,  R.  Co. 
(Pa,).  37  R.  R.  R.  112,  60  Am.  &  Eng,  R.  Cas.,  N.  S.,  113;  foot-note 
of  Chicago,  etc..  Ry.  Co.  *.  Thurlow  (C,  C.  A.),  37  R;  R,  R.  548,  60 
Am,  i  Eng.  R,  Cas..  N.  S.,  S46. 
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neous  for  requiring  the  highest  degree  of  '"skill,  etc.,"  in  discharging 
passengers  and  protecting  them  from  violence  by  its  trainmen,  when 
it  was  only  bound  to  exercise  ordinary  care  in  that  respect;  but  the 
second  prayer  was  not  objectionable,  not  prescribing  any  degree  of 

Carrier! — PaMcngen — Injuries — Instructions  —  Exempluy  Dam- 
ages  In  a  passenger's  action  against  a  raitroad  company  for  inju- 
ries from  being  ejected,  the  court  properly  instructed  that  if  plaintiff 
was  injured  by  defendant's  agents  in  being  ejected  as  alleged,  and 
was  treated  with  unnecessary  violence  and  indignity,  the  jury  could 
find  such  further  damages  as  they  might  think  proper  to  punish  and 
deter  defendant  in  the  future. 

Appeal  from  Circuit  Court,  Baltimore  County;  N.  Charles 
Burke  and  Frank  I,  Duncan,  Judges. 

Action  by  Lawrence  G.  Tucker  against  the  Maryland  &  Penn- 
sylvania Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed,  and  new  trial  ordered. 

The  following  prayers  were  given  and  denied : 

Plaintiff's  first  prayer:  "If  the  jury  find  that  the  plainlilT 
was  received  and  accepted  by  the  defendant  company  upon  one 
of  its  trains  of  cars  as  a  passenger  to  be  carried  from  Bel  Air, 
one  of  its  stations  on  its  road,  to  Baltimore  City,  the  terminus 
of  its  road,  for  a  reward  to  the  defendant,  then  it  became  and 
was  the  duty  of  the  defendant  to  exercise  for  the  plaintiffs 
safety  during  his  trip  to  and  arrival  at  said  city,  while  such 
passenger,  the  highest  degree  of  care,  skill,  and  diligence,  con- 
sistent with  the  nature  of  its  undertaking."     (Granted.) 

Plaintiff's  second  prayer:  "If  the  jury  iind  the  facts  stated 
in  the  plaintiff's  first  prayer,  then  the  defendant's  said  duty  was 
not  limited  to  merely  furnishing  the  plaintiff  transportation 
while  such  passenger,  but  also  to  accord  him  good  treatment 
and  freedom  from  personal  rudeness  and  wanton  interference 
with  his  person  by  its  agents  employed  in  the  management  of 
its  train."  (Granted.) 

Plaintiff's  third  prayer:  "If  the  jury  find  the  facts  stated 
in  the  plaintiff's  first  prayer,  then,  even  if  they  should  find  that 
the  plaintiff  was  intoxicated  during  said  trip  and  when  he  ar- 
rived at  the  North  Avenue  Station,  such  intoxication  did  not 
relieve  the  defendant  of  the  duty  to  exercise  toward  the  plaintiiT 
the  highest  degree  of  care,  skill,  and  diligence,  consistant  with 
the  nature  of  its  undertaking."     (Granted,) 

Plaintiff's  fourth  prayer:  "If  the  jury  find  from  all  the  evi- 
dence in  the  case  that  the  servants  or  agents  of  the  defendant 
in  charge  of  said  train  struck  and  beat  the  plaintiff  as  alleged 
in  the  plaintiff's  declaration,  then,  in  estimating  the  damages, 
they  are  to  consider  the  physical  and  mental  suffering  to  which 
he  was  subjected  by  reason  of  the  said  injuries  and  to  allow  the 
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plaintiff  such  damages  as  in  the  opinion  of  the  jury  will  be 
fair  and  just  compensation  for  the  injuries  which  he  has  thereby 
suffered,"  (Granted.) 

Plaintiif's  fifth  prayer:  ''If  the  jury  find  from  all  the  evi- 
dence in  the  cause  that  the  plaintiff  was  injured  by  the  servants 
and  agents  of  the  defendant  in  charge  of  the  train  as  alleged  in 
his  declaration,  and  that  the  plaintiff  was  treated  with  unneces- 
sary, wanton,  and  reckless  violence,  and  indignity,  then  they  may 
find  such  further  damage  as  they  may  think  proper  to  punish 
such  conduct  and  deter  the  defendant  from  like  conduct  in  the 
future."    ( Granted. ) 

Plaintiff's  sixth  prayer:  "Even  if  the  jury  should  believe  that 
while  a  passenger  on  the  defendant's  train  the  plaintiff  acted  in 
a  disorderly  manner,  and  that  it  became  necessary  for  the  de- 
fendant's servants  on  said  train  to  remove  him,  still,  if  the  jury 
find  that,  in  removing  the  plaintiff  from  the  train,  the  said  serv- 
ants, in  charge  of  the  train,  used  unnecessary  force  upon  his  per- 
Tcn,  then  their  verdict  must  be  for  the  plaintiff,  and  in  estimat- 
ing the  damages  they  may  allow  the  plaintiff  such  sum  of  money 
as  in  their  judgment  will  compensate  him  for  the  wounds  and 
injuries  inflicted  upon  him  by  the  use  of  such  unnecessary  force, 
if  they  find  such  wounds  and  injuries  were  inflicted."  (Granted.) 
Defendant's  first  prayer:  "If  the  jury  find  that-the  plaintiff 
was  a  passenger  on  a  train  of  the  defendant  on  the  !6th  day  of 
June,  1908,  from  Bel  Air  to  Baltimore,  and  was  intoxicated,  and 
on  the  arrival  of  the  train  in  Baltimore  was  asleep,  and  Jvhen 
aroused  did  not  get  up  and  go  out  with  the  other  passengers,  but 
remained  for  some  minutes  and  until  it  was  necessary  to  remove 
the  car  from  the  station  platform  to  the  yard  and  refused  to  leave 
the  platform  of  the  car  when  requested  by  the  brakeman,  and 
was  abusive  of  the  brakeman,  then  it  was  the  duty  of  the  brake- 
man  to  remove  him  from  the  platform  and  of  the  conductor  to 
assist  the  brakeman  in  so  doing,  and  if  the  jury  further  find  that 
the  conductor  and  brakeman  did  so  remove  the  plaintiff,  and  in 
doing  so  used  only  such  force  as  was  necessary  for  the  purpose, 
then  the  plaintiff  is  not  entitled  to  recover  in  this  action,  and 
their  verdict  must  be  in  favor  of  the  defendant."     (Granted.) 

Defendant's  second  prayer:  "If  the  jury  find  the  facts  stated 
in  the  defendant's  first  prayer,  except  those  in  reference  to  the 
degree  of  force  used  in  removing  the  plaintiff  from  the  car  plat- 
form, and  further  find  that  the  plaintiff  when  he  refused  to 
leave  the  car  platform  was  violent  to  and  abusive  of  the  brake- 
man,  and  that  such  conduct  of  the  plaintiff  induced  greater  vigor 
and  force  on  the  part  of  the  brakeman  and  conductor  in  ejecting 
the  plaintiff  than  would  otherwise  have  been  applied,  but  that 
there  was  used  only  so  much  as  men  of  ordinary  prudence  would 
have  used  under  the  provocation  of  like  circumstances,  then  the 
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plaintiff  is  not  entitled  to  recover  in  this  action,  and  their  ver- 
dict must  be  in  favor  of  the  defendant."     (Refused.) 

Defendant's  third  prayer:  "If  the  jury  find  that  the  plaintiff 
on  the  morning  of  June  10,  1908,  was  under  the  influence  of 
liquor  when  he  boarded  the  defendant's  train  in  Bel  Air  and 
slept  from  near  Fallston  to  North  avenue,  and  upon  reaching 
North  avenue  did  not  wake  up  and  leave  the  car  with  the  other 
passengers,  but  remained  in  the  car  for  several  minutes  there- 
after, and  when  aroused  went  upon  the  car  platform  and  would 
not  leave  at  the  request  of  the  brakeman,  but  held  the  brake 
wheel  and  rail  and  swore  that  no  one  could  put  him  off,  that 
Brakeman  Wiggers  attempted  to  put  him  off,  but  failed  and  later 
he  was  put  off  by  Conductor  Golden,  that  he  was  then  under  the 
influence  of  hquor,  and  that  neither  the  conductor  nor  brakeman 
used  more  force  than  was  necessary  for  the  purpose  of  putting 
him  off,  then  their  verdict  must  be  in  favor  of  the  defendant." 
(Granted.) 

Defendant's  fourth  prayer:  "If  the  jury  find  that  the  plain- 
tiff was  a  passenger  on  defendant's  road,  from  Bel  .Air  to  Bal- 
timore, and  that  when  the  train  on  which  he  was  riding  reached 
its  destination  at  the  Baltimore  terminus,  and  that  all  the  pas- 
sengers except  the  plaintiff  left  the  car,  and  that  the  plaintiff  had 
reasonable  time  to  get  off,  and  that  he  failed  to  do  so,  then  he 
ceased  to  be  a  passenger,  and  the  obligation  of  the  defendant  to- 
wards the  plaintiff  as  a  passenger  no  longer  existed."  (Re- 
fused.) 

Defendant's  fifth  prayer:  "That  under  the  pleadings  there  is 
no  legally  sufficient  evidence  in  this  case  to  entitle  the  plaintiff 
to  recover,  and  their  verdict  must  be  in  favor  of  the  defendant." 
(Refused.) 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pe.^rce,  Schmucker, 
Thomas,  Pattison,  and  Urner,  JJ. 

D.  C.  Mcintosh  and  Stevenson  A.  Williams,  for  appellant. 
/.  /.  Archer,  for  appellee, 

Pearce,  J.  This  is  an  appeal  by  the  defendant  below  from  a 
judgment  against  it,  rendered  in  the  circuit  court  for  Baltimore 
county  in  an  action  brought  to  recover  damages  for  an  alleged 
assault  and  battery  committed  upon  the  plaintiff  by  the  defend- 
ant's servants,  in  charge  of  defendant's  train,  upon  which  plain- 
tiff had  been  carried  as  a  passenger  from  Bel  Air  to  Baltimore. 

During  the  trial  two  exceptions  were  taken  by  the  defendant. 
one  to  tne  exclusion  of  evidence  offered,  and  one  to  the  niling 
on  the  prayers.  The  plaintiff,  whose  home  ■  was  in  Harford 
county  north  of  Bel  Air,  was  a  member  of  the  First  Maryland 
Regiment  in  June,  1908,  and  had  been  in  camp  at  Ft.  Howard 
for  about  10  days  just  precedii^  the  occurrence  complained  of. 
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but  returned  from  there,  by  way  of  Baltimore,  to  Bel  Air,  on  the 
morning  train,  on  June  16,   1908.     There  he  was  paid  off  -by 
Capt.  McComas,  and  immediately  purchased  a  round  trip  ticket 
from    Bel   Air   to  Baltimore    for   the  purpose   of  going   to   the 
theater  tiiat  evening  with  a  companion,  James  Guillot,  and  the 
two  left  Bel  Air  on  the  12:55  train.     He  testified  that  he  was 
fat^ued  from  his  duties  while  in  camp,  and  soon  after  leaving 
Bel  Air  fell  asleep,  and  was  asleep  when  the  train  reached  Bal- 
timore ;  that  he  did  not  wake  till  roused  1^  Guillot,  and,  being 
somewhat  dazed,  sat  still  a  minute  or  so,  and  then  went  to  the 
door  of  the  car,  where  he  stopped  to  brush  his  hair,  when  some 
employee  of  the  defendant  brushed  past  him  with  some  remark 
which  he  did  not  understand ;  that  he  then  went  out  on  the  plat- 
form of  the  car  to  leave  the  car  when  some  one  gave  him  a  vio- 
lent shove ;  that  he  caught  hold  of  the  brake  wheel  and  turned 
round  to  see  who  it  was,  when  the  brakeman,  Frederick  Wig- 
gers,    struck  him   in   the  nose,  saying,   "Get  off,  you   son  of  a 
bitch ;"    that   Wiggers   then  seized    him   by   the   shoulders,  and 
Daniel  Golden,  the  conductor,  seized  him  by  the  throat,  and  they 
thre^v  him  off  the  car  and  clear  across  the  station  platform,  and 
he  fell  almost  under  a  car  on  the  opposite  side  of  the  platform; 
that  he  was  badly  bruised  and  injured,  suffered  much  pain,  and 
still  suffers  when  he  has  any  heavy  hfting  to  do.    Guillot's  ver- 
sion of  the  affair  makes  it  appear  that  there  was  no  provocation 
for  the  assault,  and  substantially  agrees  with  plaintiff's  account. 
Claude  Brophy,  a  boy  of  IS  years,  also  testified  for  plaintiff,  and 
his  account  agreed  in  the  main  with  the  plaintiff's.    These  were 
the  only  witnesses  for  the  plaintiff  who  actually  saw  the  diffi- 
culty.   The  testimony  of  the  brakeman  and  conductor  will  be  ad- 
verted to  in  considerii^  the  prayers. 

There  was  evidence  from  defendant's  witnesses — not  denied 
by  plaintiff — that  when  he  was  paid  off  he  had  an  altercation 
with  Capt.  McComas,  who  forbid  him  to  wear  his  military  dress 
coat  on  that  trip ;  that  he  used  profane  and  insubordinate  lan- 
guage to  his  commanding  officer;  that  he  was  cursing  and  swear- 
ing in  a  boistrous  and  disorderly  manner  at  the  station  before 
taking  the  train,  in  the  presence  of  ladies,  and  was  rebuked  for 
this  conduct  by  Constable  Sheridan ;  and  that  he  replied  that  he 
(plaintiff)  was  a  son  of  a  bitch.  There  was  also  direct  evidence 
tending  to  show  that  he  was  intoxicated,  and  other  evidence 
tending  to  show  he  was  not  intoxicated.  On  cross-examination 
he  admitted  that  he  drank  a  glass  of  beer  in  Baltimore  that 
morning  before  starting  to  Bel  Air,  and  that  he  carried  a  half 
pint  of  whisky  to  Bel  Air,  which  he  said  was  for  his  friends, 
and  that  he  had  only  one  drink  out  of  that ;  but  that  he  was  not 
intoxicated  that  day,  either  in  Baltimore,  or  Bel  Air.  He  did 
not  deny  cursing  or  swearing  at  the  station,  or  being  warned  not 
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to  do  so,  but  said  he  could  not  remember  either.  It  thus  became 
a  fnaterial  question  in  the  case  whether  he  was  intoxicated  at 
the  time  of  the  difficulty. 

After  the  conductor.  Golden,  had  described  what  occurred  at 
that  time  he  said:  "I  saw  him  again  the  next  morning  when  he 
went  with  me  to  Bel  Air  on  the  train  which  left  Baltimore  at 
9:30.  He  looked  then  as  usual  and  made  no  complaint."  The 
witness  was  then  asked,  "Were  you  able  to  form  any  judgment 
about  his  being  under  the  influence  of  liquor  the  day  before, 
from  his  manner  the  day  the  trouble  occurred?"  to  which  he  re 
plied:  "Well,  I  don't  know  whether  I  can  judge  or  not,  but  J 
thought  he  was  under  the  influence  of  liquor;  he  appeared  !o 
me  to  be  under  the  influence  of  liquor."  The  record  then  pro- 
ceeds, "To  which  question  and  answer  the  plaintiff  objected,  ami 
the  court  sustained  the  objection,  whereupon  the  defendant  ex- 
cepted." Upon  first  reading,  the  inquiry  here  would  seem  to  he 
alx)Ut  his  condition  the  day  before  the  occurrence,  and  not  at  I'ne 
time  of  the  occurrence,  and,  if  the  court  below  so  understood  it, 
there  could  be  no  question  as  to  the  correctness  of  the  rulmj^, 
since  it  would  be  impossible  for  any  one  to  judge,  from  tbc 
manner  and  conduct  of  another  on  a  given  day,  whether  he  was 
intoxicated  on  the  day  before ;  but,  as  counsel  on  both  sides  have 
treated  the  question  as  if  it  did  not  embrace  the  words  "the  day 
before,"  we  shall  assume  it  was  so  understood  by  the  court  be- 
low. 

[1]  We  have  been  referred  in  the  appellant's  brief  to  a  num- 
ber of  cases  from  courts  of  high  repute  that  a  witness  may  be 
asked,  where  it  is  competent  to  prove  drunkenness,  whether  one 
"appeared  to  be  under  the  influence  of  liquor,"  and,  after  a  care- 
ful examination  of  those  cases  and  consideration  of  the  reasons 
upon  which  they  rest,  we  are  of  opinion  that  they  correctly  state 
the  law  in  a  case  like  the  present. 

In  State  v.  Pike,  49  N.  H.  399,  6  Am.  Rep.  533,  an  "indict- 
ment for  murder,"  the  question  was  permitted ;  the  court  say- 
ing: "Intoxication  is  a  fact  open  to  the  observation  of  any  one, 
and  requiring  no  special  skill  or  learning  to  discern  it." 

In  Choice  v.  State,  31  Ga.  467,  also  an  indictment  for  murder, 
the  witness  was  allowed  to  say  that  "he  judged  from  his  appear- 
ance and  manner  the  defendant  had  been  drinking,"  and  Judge 
Lumpkin  said:  "Such  expressions,  both  in  ordinary  life,  and  in 
the  courts,  convey  to  the  mind  with  sufficient  certainty  the  con- 
dition of  a  person,  so  as  to  enable  one  to  pronounce  a  decision 
thereon  with  reasonable  assurance  of  its  truth." 

In  Aurora  v.  Hillman,  90  III.  61,  the  question  allowed  wa.=  ; 
"Was  the  party  in  your  opinion  under  the  influence  of  liquor?" 
The  court  said :  "A  witness  may  state  details  of  conduct  at- 
titude, gestures,  words,  tones,  expression  of  eye  and  face,  or  lie 
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may   state  the  fact  of  intoxication,  a  fact  which  he  can  ascer- 
tain by  personal  observation  as  he  ascertains  other  facts." 

In  People  v.  Eastwood,  14  N.  Y.  562.  an  indictment  for  mur- 
der, a  witness  was  allowed  to  say  whether  from  the  prisoner's 
conduct  and  deportment  he  was  in  his  judgment  to  any  consider- 
able extent  under  the  influence  of  liquor.  The  court  said:  "The 
inquiry  \vas  not  intended  to  bring  out  an  opinion,  but  to  lead  the 
witness  to  answer  a  fact  which  he  saw.  *  •  •  Whether  a 
person  is  drunk  or  sober,  or  how  far  he  was  affected  by  intoxi- 
cation, is  better  determined  by  the  direct  answer  of  those  who 
have  seen  him,  than  by  description  of  his  conduct." 

In  State  v.  Shinborn.  46  N.  H.  497,  88  Am.  Dec.  224,  the  ques- 
tion allowed  was  whether  a  horse  appeared  to  be  frightened, 
and  the  court  said:  "It  is  impossible  to  state  these  minute 
characteristics  of  appearance  and  the  like,  which  neverthe- 
less may  lead  the  mind  to  a  satisfactory  conclusion,  and  be  rea- 
sonably reliable  in  judicial  investigations.  *  *  •  In  these 
cases  the  conclusion  is  drawn  from  evidence  addressed  to  (he 
eye,  or  ear,  or  both,  and  which  from  its  very  nature  cannot  be 
described  to  another." 

-And  in  Parker  v.  Steamboat  Co.,  109  Mass.  449,  a  witness  was 
allowed  to  say  that  a  plaintiff  injured  in  an  accident  "was  worse 
and  not  able  to  do  as  much  work  as  before ;"  the  court  saying, 
"This  was  one  of  many  cases  in  which  a  witness  may  state  the 
result  of  his  observation,  though  it  involves  in  a  measure  his 
opinion  or  judgment." 

[2]  But  we  are  of  opinion  that  this  witness,  by  answering, 
"I  don't  know  whether  I  can  judge  or  not,"  disqualified  himself 
from  afterwards  giving  as  his  judgment  that  he  appeared  to  be 
under  the  influence  of  liquor,  and  that  there  was  therefore  no 
error  in  holding  that  part  of  his  answer  inadmissible;  but  as  in 
.Aurora  v.  Hillman,  when  another  witness  had  first  said  he  could 
not  swear  the  party  was  intoxicated,  he  coufd  not  then  be  asked 
if,  from  what  he  saw.  he  appeared  to  be  intoxicated. 

[3]  In  any  event,  there  could  be  no  reversible  error  in  this 
exception,  because  the  question  was  answered  before  any  ob- 
jection was  made;  there  was  no  motion  to  strike  out  any  part  of 
the  answer :  the  whole  answer  remained  in  the  case,  and  the  de- 
fendant had  the  full  benefit  of  it  before  the  jury. 

|4]  Moreover,  the  fact  of  intoxication  was  proved  without 
objection  by  the  elder  Guillot,  who  said  he  could  certainly  tell  a 
dninken  man,  and  that  "both  plaintiff  and  Peterson  were  that 
way,"  when  they  were  going  to  the  station.  Sheridan  said:  "I 
know  he  was  drinking,"  and  Myers  said  positively  "he  was  un- 
der the  influence  of  liquor." 

■After  such  testimonv  no  injury  could  be  worked  by  Golden 's 
answer,  whatever  view  might  be  held  of  the  proprietv  of  the 
question  objected  to. 
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We  now  come  to  the  prayers,  which  we  shall  request  the  re- 
porter to  set  out  in  full;  but,  before  considering  them,  we  shall 
briefly  summarize  the  more  important  testimony  of  the  brake- 
man,  conductor,  and  yard  conductor. 

The  brakeman,  Wiggers,  said:  "When  we  got  to  Baltimore, 
I  helped  all  the  passengers  off  except  Tucker,  two  of  whose 
friends  were  trying  to  wake  him  up.  I  went  to  the  rear  end  of 
the  car  to  take  down  my  flags,  and  when  I  came  in  he  was  up 
and  near  the  door,  when  a  car  cleaner  came  in  and  passed  him. 
When  I  got  to  the  platform  of  the  car  he  was  out,  and  Guillot 
was  on  the  station  floor  persuading  him  to  get  down.  I  said  go 
on  down,  and  he  said;  'Go  to  hell!  I  am  not  going  down,  and 
no  one  can  put  me  down.'  I  started  to  put  him  off,  but  he  had 
hold  of  the  brake  wheel,  and  I  could  not  do  it,  as  I  have  lost  two 
ribs  over  my  heart  and  am  weak  there.  Then  I  started  for  the 
baggage  car  to  change  my  uniform.  Just  then  the  conductor 
came  out  of  the  ladies'  car  and  told  Tucker  to  go  off,  and  he  re- 
fused and  cursed  us  both.  The  conductor  then  went  past  Tucker 
and  got  on  the  steps  below  him,  put  his  arms  around  him,  and 
pulled  him  down  the  steps  to  the  station  floor.  I  caught  hold  of 
his  clothing  to  help  break  his  hold  on  the  wheel,  and  in  the  stran- 
gle my  hand  flew  in  his  face ;  but  I  did  not  intend  to  strike  him. 
The  conductor  did  not  say  a  word  to  Tucker  after  pulling  him 
down  the  steps,  and  went  away,  and  I  went  to  the  baggage  car 
and  changed  my  uniform.  The  train  had  been  in  at  least  five 
minutes  when  the  difficulty  occurred.  Tucker  was  delaying  the 
removal  of  the  train  to  the  yard,  as  the  yard  engine  had  backed 
up  to  remove  it." 

The  conductor  testified :  That  on  reaching  Baltimore  all  the 
passengers  except  Tucker  got  off,  and  that  he  was  about  to  go 
in  that  car  to  tell  him  to  get  off  when  he  saw  a  couple  of  his 
friends  have  him  by  the  arm  bringing  him  out,  and  he  thought  he 
would  get  off  with  rfiem.  That  he  then  went  to  the  baggage  car, 
took  off  his  coat  and  cuffs,  and  started  to  the  office  to  report, 
having  his  coat  and  cuffs  in  his  hand.  That  he  heard  loud  talk- 
ing on  the  platform  of  the  smoking  car,  and,  going  there,  found 
Tucker  holding  on  to  the  brake  wheel,  saying  he  would  not  get 
off,  and  no  one  could  put  him  off.  That  he  laid  his  coat  and 
cuffs  on  a  seat  in  the  ladies'  car,  forced  himself  behind  Tucker 
on  the  platform,  and  got  down  on  the  first  or  second  step, 
reached  his  arms  around  his  neck,  and  brought  him  down  to  the 
station  platform,  and  then  let  him  drop.  That  he  then  put  on 
his  coat  and  cuffs  and  started  away.  Saw  Tucker  start  back 
up  the  car  steps,  and  heard  the  yard  conductor,  Mr.  Koontz,  or- 
der him  off.  That,  when  the  train  gets  to  Baltimore,  the  pas- 
sengers and  baggage  are  unloaded,  which  usually  takes  three  lo 
four  minutes.  The  engine  is  cut  loose,  and  the  yard  engine 
backs  up  to  take  the  train  to  the  yard.     And  that  the  yard  con- 
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ductor  was  there  waiting   to  take  the    train  to  the    yard    until 
Tucker  got  off. 

Koontz  testified :  That,  before  the  difficulty  began,  all  the 
passengers  had  gone  up  the  platform,  except  two  soldier  boys 
standing  at  the  car  steps  and  asking  Tucker  to  get  off.  He  had 
hold  of  the  brake  wheel  and  refused,  to  get  off;  said  he  would 
stay  as  long  as  he  pleased  and  no  one  could  put  him  off.  The 
conductor  then  came  and  told  him  to  get  off,  but  he  refused. 
That  the  conductor  then  put  his  arms  around  him  and  drew  him 
to  the  station  floor;  Golden  getting  down  first.  That  Tucker 
then  started  to  go  back  on  the  car,  but  witness  told  him  to  get 
off,  that  he  had  to  shift  the  train,  and  Tucker  then  desisted,  and 
his  two  friends  came  to  him.  And  that  it  was  from  four  to  six 
minutes  after  the  train  got  in  until  Tucker  was  removed  from 
the  car.  He  said  that  he -was  looking  at  the  parties  while 
Golden  was  pulling  him  off  the  platform,  and  saw  Wiggers 
standing  behind  Tucker,  but  he  did  not  strike  him. 

[5]  The  defendant's  fifth  prayer  was  predicated  upon  the 
theory  that  the  plaintiff  directly  contributed  to  his  injury  by  his 
voluntary  intoxication ;  but  there  was  some  evidence,  though 
slight,  that  he  was  not  intoxicated,  and  that  alone  would  forbid 
the  granting  of  that  prayer. 

[6]  Nor  would  we  be  prepared  to  say,  in  a  case  of  this  char- 
acter, that  conceded  intoxication  would  defeat  recovery,  there 
being  any  evidence  of  undue  violence  by  defendant's  servants 
while  plaintiff  was  a  passenger.  This  prayer  was  properly  re- 
fused. 

[7]  The  defendant's  second  prayer  is  skillfully  drawn,  and 
presents  a  question  capable  of  argument;  but  we  think  it  was 
properly  refused.  Difficult  as  it  undoubtedly  is  quietly  to  ac- 
cept abusive  and  opprobrious  language,  it  is  the  duty  of  serv- 
ants of  carriers  of  passengers  to  restrain  their  own  temper  and 
passion,  under  such  provocation,  and  to  refrain  from  any  more 
force  or  violence  than  is  necessary  in  the  performance  of  their 
duty  to  their  master.  The  use  of  greater  force  or  violence  than 
was  reasonably  necessary  in  removing  plaintiff  from  the  car 
would  not  be  the  use  of  only  so  much  as  servants  of  ordinary 
prudence  in  their  situation  were  at  liberty  to  use.  The  use  of 
excessive  force  or  violence,  even  under  abuse  and  violent  re- 
sistance on  the  part  of  the  plaintiff,  could  only  be  considered  in 
mitigation  of  damages  and  could  not  defeat  recovery. 

[8]  The  defendant  earnestly  contends  that  its  fourth  prayer 
should  have  been  granted,  and  this  is  the  conclusion  we  have 
reached. 

In  Wood  on  Railways,  p.  1218,  the  rule  is  stated  to  be  that 
the  relation  of  passenger  and  carrier  terminates  after  the  arrival 
of  the  train  at  its  destination  and  after  the  passenger  has  had 
reasonable  time  and  opportunity  to  leave  the  premises.     This  is 
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the  rational  rule,  and  it  has  been  frequently  approved.  The  au- 
thor, in  stating  the  rule  above,  uses  the  word  "premises"  to  in- 
dicate the  continuance  of  the  relation  of  passenger  after  leav- 
ing the  train,  where  one  is  injured  by  reason  of  some  defect  in 
the  station  or  its  approaches  under  the  control  of  the  defendant, 
but  in  this  case  that  question  does  not  arise,  and  the  word  "car" 
may  be  substituted  for  "premises." 

In  Imhoff  V.  Chicago  &  Milwaukee  R.  W.  Co.,  20  Wis.  344, 
the  plaintiff  was  a  passenger  from  Chicago  to  Milwaukee,  the 
terminus  of  the  railway,  and  was  injured  after  the  arrival  there, 
and  while  still  in  the  car,  by  being  knocked  down  while  the  car 
was  backing.  There  was  a  conflict  of  evidence  as  to  the  lei^th 
of  time  between  the  arrival  and  the  backing  of  the  train.  The 
lower  -court  refused  the  following  instruction  asked  by  the  de- 
fendant, "that  if  the  train  had  stopped  a  reasonable  time  to  en- 
able all  the  passengers  to  get  off,  and  plaintiff  remained  on  the 
car,  and  afterwards  received  the  injury  in  attempting  to  get  off 
while  the  car  was  in  motion,  she  could  not  recover."  The  judg- 
ment in  favor  of  the  plaintiff  was  reversed  for  error  in  prayers 
granted  the  plaintiff,  and  the  court  did  not  actually  pass  on 
the  above  prayer ;  but  the  court  said :  "Whether  the  contract 
of  common  carrier  was  in  force  at  the  time  of  the  accident  was 
a  severally  contested  point.  And  added:  "It  appears  to  us 
that  when  the  train  arrived  at  Milwaukee,  and  the  plaintiff  knew 
it,  and  a  reasonable  time  had  clasped  for  her  to  get  off  the  cars, 
the  relation  of  common  carrier  ceased ;  and  a  reasonable  time 
is  the  time  within  which  persons  of  ordinary  care  and  pur- 
dence  under  like  circumstances  get  off." 

The  case  of  Kaase  v.  Gulf,  Col.  &  Santa  Fe  R.  R.,  41  Tex.  Civ. 
App.  370,  92  S.  W.  444,  is  almost  identical  with  the  case  before 
us.  Plaintiff  was  a  passenger  from  Lampasas  to  Gemple,  the 
terminus  of  the  railroad.  He  was  asleep  when  the  train  reached 
Gemple,  and  there  was  evidence  of  his  intoxication.  The  con- 
ductor announced  the  arrival  of  the  train,  and  all  the  passengers 
except  plaintiff  left  the  train.  The  car  cleaner  entered  the  car 
about  five  minutes  after  the  arrival  of  the  train,  when  the  con- 
ductor left  for  his  home,  and  the  brakeman  started  for  his  home. 
but  heard  the  car  cleaner  trying  to  get  the  man  off  and  went 
back  to  help  him,  when  the  alleged  assault  occurred.  There 
was  a  verdict  for  plaintiff,  and  on  appeal  the  court  said:  "The 
testimony  submitted  by  defendant  was  such  as  justified  the  jury 
in  finding  the  train  had  been  there  a  reasonable  and  sufficient 
length  of  time  for  passengers  to  get  off.  *  *  *  In  other  words, 
we  hold  that  the  testimony  offered  by  the  defendant  suports 
a  finding  that  the  plaintiff  was  not,  at  the  time  he  was  assaulted, 
a  passenger." 

The  contention  of  the  plaintiff  is  that  in  the  case  before  u5 
this  fourth  prayer  is  defective  because  it  does  not  couple  q)portu- 
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nity  with  time.  It  may  be  conceded  that  such  prayers  are  usually 
so  framed,  and  there  are  cases  in  which  it  might  be  essential 
to  include  opportunity  as  well  as  time;  as  where  a  train,  either 
at  a  way  or  terminal  station,  stops  long  enough  to  enable  any 
passenger  to  get  off  but  does  not  stop  at  the  usual  or  at  a  safe 
and  proper  place  for  that  purpose.  But  under  the  facts  of  this 
case  the  word  opportunity  would  add  nothing  to  the  meaning 
of  the  prayer.  The  undisputed  evidence  shows  that  both  time 
and  opportunity  had  been  given  for  all  to  alight  after  he  was 
awakened  at  a  safe  place,  and  that  all  had  alighted  in  safety 
from  the  same  car  and  the  same  place  where  plaintiff,  according 
to  defendant's  evidence,  persistently  refused  to  alight.  In  this 
state  of  proof,  no  possible  injury  could  have  been  done  the  plain- 
tiff by  the  omission  of  that  word,  and  we  are  of  opinion  the 
prayer  should  have  been  granted  as  offered. 

[9]  There  was  evidence  on  the  part  of  the  plaintiff  sufficient 
to  take  the  case  to  the  jury  on  the  question  of  unnecessary 
violence  and  indignity,  and  the  plaintiff's  fifth  and  sixth  prayers 
we  therefore  think  were  properly  granted,  and  we  discover  uo 
error  in  granting  the  plaintiff's  fourth  prayer. 

[10]  We  do  not  think  the  reference  in  it  to  the  allegation 
of  the  declaration  as  to  the  striking  and  bfeating  of  the  plaintiff 
was  in  conflict  with  the  previous  requirement  that  the  finding 
should  be  based  "on  all  evidence  in  the  case,"  or  that  its  phrase- 
ology could  mislead  the  jury, 

I'll]  The  general  principles  involved  in  the  plaintiff's  first 
and  second  prayers,  when  granted  in  case  growing  out  of  in- 
juries received  by  passenger  as  the  result  of  accidents  in  the 
actual  operation  of  the  train,  are  too  well  established  to  admit 
of  question,  and  the  highest  degree  of  care,  skill,  and  diligence 
is  the  standard  in  all  such  cases.  It  is  applicable  in  cases  of 
defective  roadbed,  engines,  cars,  or  any  appliance  used  in  the 
operation  of  trains;  to  defects  in  the  stations  or  the  approaches 
thereto,  in  the  control  of  the  defendant ;  and  to  collisions  re- 
sulting from  neglect  of  orders,  or  other  negligence  of  those 
in  charge  of  the  operation  of  the  train.  This  rule  was  expressed 
in  Stokes  v.  Saltonstall,  13  Pet.  181,  10  L.  Ed.  115.  followed  in 
other  cases,  as  binding  the  carrier  "to  transport  his  passengers 
safely  as  far  as  human  care  and  foresight  can  go."  'And  the 
reason  for  this  rule  is  that  accidents  arising  from  the  causes  above 
mentioned  can  be  generally  avoided  by  extraordinary  foresight; 
whereas,  an  injury  received  in  an  assault  upon  a  passenger  by 
a  servant  of  the  carrier  is  not  dependent  upon  foresight,  and 
cannot  be  anticipated  by  the  carrier,  unless  he  has  negligently 
employed  or  retained  a  servant  whose  character  he  knew,  or 
might  have  known  by  exercise  of  due  care,  rendered  him  in 
this  respect  unfit  for  his  position,  and  in  this  case  there  is  no 
evidence  of  such  unfitness. 
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In  this  case  therefore  the  defendant  earnestly  cotitcnds  that 
the  plaintiff's  first,  second,  and  third  prayers  were  improperly 
granted,  and  upon  full  consideration  this  contention  seems  to 
be  founded  in  reason,  and  to  be  supported  by  satisfactory 
authority,  at  least  as  to  the  first  and  third  pravers. 

In  Pa.  R.  R.  v.  Roy,  102  U.  S.  456,  26  L.  Ed.  141,  the  court 
said:  "The  carrier  is  responsible  for  injuries  received  by  pas- 
sengers ill  the  course  of  transportation  which  might  have  been 
avoided  or  guarded  against  by  the  exercise  upon  his  part  of 
extraordinary  vigilance,  aided  by  the  highest  skill,  and  this  cau- 
tion and  vigilance  must  necessarily  be  extended  to  all  the  agencies 
or  means  employed  by  the  carrier  in  the  transportation  of  pas- 
sengers"— and  proceeded  to  make  special  mention  of  the  ve- 
hicles and  appliances  of  transportation,  without  any  intimation 
that  the  rule  had  been  or  should  be  extended  to  an  unforeseen 
assault  upon  a  passenger,  and  we  have  seen  no  case  in  which 
it  has  been  so  extended. 

In  Stewart  v.  Brooklyn  &  Cross  Town  R.  W.,  90  N.  Y.  591, 
43  Am.  Rep.  185,  cited  in  Steamboat  v.  Brocket!,  121  U.  S. 
645,  7  Sup.  Ct.  1039,  30  L.  Ed.  1049,  it  was  held  that  a  carrier 
undertakes  to  protect ^his  passengers  while  being  conveyed  against 
the  misconduct  of  its  own  servants  while  engaged  in  execut- 
ing the  contract,  without  characterizing  the  degree  of  care  to 
which  he  is  held ;  but  in  the  latter  case,  after  citing  the  former, 
the  court  expressly  declared  what  was  the  degree  of  care,  saying: 
"This  rule  is  founded  upon  public  policy  and  convenience ;  every 
person  is  bound  to  use  due  care  in  the  conduct  of  his  business." 

In  Hewes  I/.  P.  W.  &.  B.  R.  R.,  76  Md.  155,  24  Atl.  325,  the 
court,  by  intimation,  strongly  su^ests  the  soundness  of  the  de- 
fendant's distinction.  The  plaintiff  alleged  that  she  was  carried 
beyond  Jier  destination  because  the  train  did  not  stop  there  long 
enough  to  enable  her  to  leave  the  car  with  safety.  The  court 
said ;  "The  appellant's  counsel  in  their  argument  placed  much 
reliance  upon  a  supposed  analogy  between  the  duty  of  the  carrier 
to  discharge  passengers  at  their  destination  and  his  duty  to  pro- 
vide for  their  safety  while  the  journey  was  in  progress.  But 
the  two  conditions  are  by  no  means  similar.  From  motives 
of  humanity  the  law  requires  carriers  of  passengers  to  use  the 
utmost  care  and  diligence  in  guarding  against  accidents  which 
mav  endanger  the  lives  or  limbs  of  the  persons  whom  they 
undertake  to  transport" — and  then  referred  to  B.  &  O.  R.  R.  v. 
Worthington,  21  Md.  283,  83  Am.  Dec.  578,  in  which  this  court 
adopted  the  language  of  Chief  Justice  Shaw  in  McEllory  v. 
Nashua  &  Lowell  R.  R.  Co.,  4  Cush.  (Mass.)  402,  50  Am.  Dec. 
794,  requiring  "the  most  exact  care  and  diligence  not  only  in 
the  management  of  the  trains  and  cars,  hut  also  in  the  structure 
and  care  of  the  tracks  and  in  all  the  subsidiary  arrangements 
necessary    to  the  safety  of  the  passengers." 
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In  the  Hewes  Case,  supra,  this  court  added:  "But  there  is 
no  such  absolute  and  unconditional  duty  to  discharge  passengers 
at  their  destination.  He  must  of  course  inform  them  that  the 
end  of  their  journey  has  been  reached,  and  he  must  afford  them 
proper  and  reasonable  means  and  facilities  for  departing  in 
safety  from  the  vehicle  of  transportation.  The  traveler  is  pos- 
sessed of  volition,  and  he  may  not  choose  to  leave  the  vehicle; 
or  he  may  through  negligence  and  inattention  disregard  the 
opportunity  to  leave  which  has  been  given  him." 

In  Miami  R.  R.  v.  Wetmore,  19  Ohio  St.  134,  2  Am.  Rep.  373, 
speaking  of  a  granted  prayer  exactly  correct  but  not  adopted  to 
the  facts  of  the  case,  the  court  said:  "A  charge,  though  not 
strictly  objectionable  in  point  of  law,  but  which  leaves  the  Jury 
to  draw  an  incorrect  inference  from  facts  in  the  case  material 
to  the  issue,  will  constitute  ground  for  a  new  trial,  where  it  is 
reasonable  to  suppose,  from  a  consideration  of  the  whole  evi- 
dence, that  a  different  verdict  would  have  been  rendered  if  the 
jury  had  been  fully  instructed.  The  charge  ought  not  only  to 
be  correct,  but  to  be  so  adopted  to  the  case  as  not  to  be  miscon- 
strued or  misunderstood  by  the  jury  in  the  application  of  the 
law  to  the  facts  as  they  may  find  them  from  the  evidence." 

The  precise  question  for  our  consideration  was  presented 
and  decided  in  III.  Cent.  R.  R.  Co.  v.  Minor,  69  Miss.  710,  11 
South.  101,  16  L.  R.  A.  627.  The  plaintiff  was  injured  on  an 
excursion  train  by  a  pistol  shot  wantonly  fired  by  a  fellow  pas- 
senger. The  evidence  showed  there  was  much  disorder  among 
the  passengers,  and  that  the  conductor,  when  appealed  to  to 
suppress  it,  said  "he  did  not  care  what  they  did  so  that  he  got 
his  fares."  The  court  granted  the  plaintiff  a  long  instruction, 
the  opening  sentence  of  which  was  as  follows:  "Railroad  com- 
panies are  bound  to  exercise  very  great  vigilance  and  care  in 
maintaining  order  and  guarding  passengers  against  violence  from 
any  source,  which  might  reasonably  be  anticipated  or  naturally  ex- 
pected to  occur  in  view  of  all  the  circumstances  and  the  number 
and  character  of  the  persons  on  board."  The  court  said;  "The 
opening  statement,  the  intial  legal  abstraction,  is  palpably  incorrect, 
and  was  doubtless  injuriously  misleading.  If  this  is  correct, 
the  jury  was  told  that  the  highest  degree  of  vigilance  and  care 
was  the  test  to  be  applied  to  the  conduct  of  the  company's  serv- 
ants in  guarding  Minor  or  other  passengers,  or,  to  put  it  in 
another  way  for'  the  purpose  of  expressing  its  unsoundness, 
if  the  conductor  and  servants  of  the  railroad  company  were  in 
the  slightest  degree  wanting  in  viligence  and  care,  then  Minor 
was  entitled  to  recover.  Stated  in  any  form,  the  proposition  is 
not  true.  *  *  ♦  And  its  hurtfulness  is  not  cured  in  other  conflict- 
ing instructions  given,  in  which  the  jury  were  told  that  reasonable 
care  and  diligence  was  the  measure  of  appellant's  accountability." 
In  the  case  before  us  the  first  and  second  prayers  of  the  plain- 
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tiff,  though  different  in  verbiage  from  the  instruction  in  the 
Mississippi  case,  had  the  precise  effect  of  that  instruction,  and 
we  are  constrained  to  hold  that  they  are  not  adapted  to  the  facts 
of  the  case  and  were  improperly  granted.  The  vice  of  these 
prayers  is  emphasized  by  the  inclusion  in  each,  of  the  word 
skill,  which  manifestly  could  have  no  appropriate  place  in  the 
instruction  even  if  they  were  not  erroneous  because  laying  down 
a  false  standard  of  care  and  diligence,  as  applicable  to  the  facts 
of  the  case. 

We  do  not  think,  however,  that  the  plaintiff's  second  prayer 
falls  within  the  condemnation  of  the  first  and  third.  It  does 
not  enunciate  their  false  standard  of  care.  The  reference  to 
the  first  prayer  is  to  the  facts  only  there  required  to  be  found, 
viz.,  that  plaintiff  was  a  passenger  on  defendant's  road  from 
Be!  Air  to  Baltimore  for  a  reward  to  defendant;  and  the  only 
legal  proposition  stated  is  that  the  contract  of  carriage  included 
good  treatment  and  immunity  from  wanton  interference  and 
personal  rudeness,  without,  however,  prescribing  any  degree 
of  care  to  be  observed  in  the  execution  of  this  feature  of  the 
contract. 

The  language  is  the  same  approved  by  Judge  Clifford  in  Pend- 
leton V.  Kinsley,  3  Cliff,  427,  Fed.  Cas.  No.  10,922,  and  in  other 
cases. 

[12]  We  perceive  no  error  in  granting  that  prayer,  nor  in  the 
overruling  of  the  defendant's  special  exceptions  to  the  plain- 
tiff's fifth  prayer. 

But  for  error  in  granting  plaintiffs  first  and  third  prayers, 
and  in  refusing  defendant's  fourth  prayer,  the  judgment  must 
be  reversed. 

Ju(^;ment  reversed,  with  costs  to  the  appellant  above  and  betow, 
and  new  trial  awarded. 
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(Supreme   Court  of  Errors  of  Connecticut,   June  15,   IBII.) 
[80   Atl.    Rep.   B8S.] 
Railroads — Cronings — Care    Required    of    Travelers.* — A    traveler 
approaching  a  railroad   crossing  must    exercise   care   proportioned   to 
the  danger,  and  wliere  the  ordinary  difficulty  in  hearing  an  approach- 
ing  train   and   its   warning   signals   is   augmented   by   the   noise   made 
by  the  traveler's  wagon,  and  where  to  look  tor  an  approaching  train 
is  inadequate,  because  of  the  physical  conditions  preventing  one  from 
seeing  a  train  until  in  such  proximity  to  the  crossing  as  to  make  the 
traveler's  passage  dangerous,   he  must  take  other  precautions  than 
listening  or  looking  for  an  approaching  train. 

Railroads — Accidents  at  Crossings — Contributory  NegUgence — Bur- 
den of  Proof.t — One  suing  for  the  negligent  death  of  a  traveler 
struck  by  a  train  at  a  crossing  must  show  actionable  negligence  on 
the  part  of  the  railroad  company  in  failing  to  protect  the  crossing 
by  a  gate  or  flagman,  or  in  failing  to  give  the  statutory  warnings, 
or  in  running  the  train  at  an  txcessive  rate  of  speed,  and  he  must 
show  decedent's  freedom  from  contributory  negligence. 

Railroads — Contributory  Negligence — Last  Clear  Cbance.f — The 
negligence  of  trainmen,  who  knew  or  ought  to  have  known  of  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions to  be  taken  by  a  highway  traveler  before  attempting  to  cross 
railroad  tracks,  see  first  foot-note  of  Heinz  v.  Baltimore  &  O.  R. 
Co.  (Md.),  38  R.  R.  R.  178,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  1TB;  first 
.head-note  of  Grand  Trunk  Ry.  Co.  v.  Reynolds  (Ind.),  38  R.  R.  R. 
678,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  678;  first  foot-note  of  St.  Louis, 
etc.,  K.  Co.  V.  Carr  (Ark.),  37  R.  R.  R.  92,  60  Am.  &  Eng.  R.  Cas., 
N.  S.,  B8. 

fFor  the  authorities  in  this  series  on  the  question  whether  there 
is  a  presumption  of  negligence  on  the  part  of  the  railroad  arising 
from  the  mere  fact  that  a  highway  traveler  is  struck  by  a  train  at 
a  crossing,  and  on  the  subject  of  plaintiff's  burden  of  proof  in  an 
action  for  injuries  sustained  by  a  highway  traveler  by  being  struck 
by  a  train  at  a  crossing,  see  last  paragraph  of  last  foot-note  of  Grand 
■Trunk  W.  Ry.  Co.  v.  Reynolds  (Ind.),  38  R.  R.  R.  6T8,  61  Am.  & 
Eng.  R.  Cas..  N.  S.,  678;  first  foot-note  of  Illinois  Cent.  R.  Co.  v. 
O'Neill  (C.  C.  A.),  37  R.  R.  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  9B. 

For  the  authorities  in  the  series  on  the  question  whether  there 
is  a  presumption  that  a  person  killed  by  a  train  at  a  crossing  was 
free  from  contributory  negligence,  see  second  foot-note  of  Grand 
Trunk  W.  Ry,  Co.  v.  Reynolds  (Ind.),  38  R.  R.  R.  678.  61  Am.  4 
Eng.  R.  Cas.,  N.  S..  678;  second  foot-note  of  Wilson  v.  Illinois  Cent. 
R.  Co.  (Iowa),  39  R.  R.  R.  882,  62  Am.  &  Eng.  R.  Cas.,  N.  S-  382; 
second  foot-note  of  Gray  i'.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R. 
R.  420,  60  Am.  &  Eng  R.  Cas..  N.  S..  420;  foot-notes  of  Danskin  v. 
Pennsylvania  R.  Co.  (N.  J.),  37  R.  R.  R.  414.  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  414;  first  head-note  of  Stack  v.  East  St.  Louis  &  S.  Ry. 
Co.   (III.).  37  R.  R.  R.  410,  60  Am.  &  Eng.  R,  Cas.,   N.  S..  410, 

JFor  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  liable  for  running  a  train  against  a  highway  trav- 
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peril  of  a  traveler  on  a  crossing,  in  failing  to  exercise  proper  care 
to  avoid  injuring  him  is  the  proximate  cause  of  an   injury  to  him, 
and  his  own  negligence  in  being  on  the  track  is  only  a  remote  cause, 
and  does  not  prevent  a  recovery. 

Railroad! — Accidents  at  CrossingB — Negligence — Evidence. — ^The 
failure  of  trainmen,  on  seeing  the  peril  of  a  traveler  on  a  crossing, 
to  sand  the  track  and  reverse  the  engine  is  not  actionable  negli- 
gence, where  such  acts  would  not  have  averted  the  injury  to  the 
traveler. 

Railroads — Accidents  at  Crossings — Negligence — Evidences — The 
failure  of  trainmen  to  give  signals  of  the  approach  of  a  train  to  a 
crossing  is  not  actionable  negligence,  where  a  person  on  the  cross- 
ing saw  the  approach  of  the  train,  and  unsuccessfully  attempted  to 
cross  to  avoid  a  collision. 

Railroads — Accidents  at  Crossings  —  Negligence  —  Evidence.  —  A 
train  colliding  with  a  traveler  at  a  crossing  ran  320  feet  beyond  the 
crossing  to  a  station  before  it  stopped.  Passengers  testified  that 
they  did  not  notice  the  effect  on  the  train  of  the  application  of  any 
brakes  before  the  slop  was  made.  There  was  contrary  evidence, 
including  the  testimony  of  the  engineer  and  fireman,  who  testified 
that  the  full  service  application  of  the  brakes  had  been  made  before 
the  crossing  came  into  view,  and  that  as  soon  as  the  traveler's  peril 
was  discovered  the  brake  was  thrown  into  full  emergency.  There 
was  uncontradicted  testimony  that  the  application  of  the  emergency 
brake  could  not  have  prevented  the  collision.  Held,  that  the  failure, 
if  any,  to  apply  the  emergency  brake  after  the  trainmen  were  charge- 
able with  knowledge  of  the  traveler's  peril  was  not  actionable  neg- 
ligence, because  the  application  thereof  could  not  have  prevented 
the  accident. 

Appeal  froin  Superior  Court,  Litchfield  County ;  Milton  A. 
Shuniway,  Judge. 

Action  by  James  H,  Elliott,  administrator  of  one  Tetro,  de- 
ceased, against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company  for  the  death  of  decedent.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals,  alleg- 

eler  at  a  crossing  when  he  was  guilty  of  contributory  negligence 
and  the  trainmen  were  negligent  after  discovering  his  peril,  see  firsl 
foot-note  of  Elliott  v.  New  York,  etc.,  R.  Co,  (Conn.),  39  R.  R.  R. 
847,  68  Am.  &  Eng.  R.  Cas.,  N.  S.,  247;  first  foot-note  of  United 
Sys.  &  Elec.  Co.  V.  Ward  (Md.),  38  R.  R.  R.  67.  61  Am.  &  Eng.  R. 
Cas..  N.  S.,  87. 
•  For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  of  the  highway  traveler  and  the 
negligence  of  the  trainmen  after  bis  peril  should  have  been  discov- 
ered, see  third  foot-note  of  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  34  R,  R.  R.  284.  57  Am.  &  Eng.  R.  Cas..  N.  S.,  234. 

§See  first  foot-note  of  Illinois  Cent.  R.  Co.  v.  Dupree  (Ky.).  J7 
R.  R.  R.  88,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  68. 
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ing  error  in  the  refusal  of  the  court  to  set  aside  the  verdict. 
Reversed,  and  new  trial  ordered. 

See,  also,  83  Conn,  320,  76  Atl.  298. 

Donald  T.  Warner  and  Joseph  P.  Berry,  for  appellant, 
Thomas  J.  Wail,  for  appellee. 

Thayer,  J,  The  only  question  raised  by  this  appeal  is  whether 
it  was  error  for  the  trial  court  to  refuse  to  set  aside  the 
plaintiff's  verdict.  The  plaintiff's  intestate,  Tetro,  was  struck 
and  killed  by  the  defendant's  train  at  a  highway  crossing  just 
south  of  the  East  Litchfield  station.  He  was  familiar  with  the 
character  of  the  crossing  and  with  the  running  of  the  defendant's 
trains.  He  approached  the  crossing  from  the  west.  All  the 
evidence  tends  to  prove,  and  the  plaintiff  alleged  and  claimed 
the  fact  to  be,  that,  to  one  thus  approaching  it,  the  crossing  is 
a  very  dangerous  one,  for  the  reason  that  the  railway  curves  to 
the  west  a  short  distance  south  of  the  crossing  and  passes  through 
a  rock-cut,  so  that  a  train  approaching  from  the  south  cannot 
be  seen  by  the  traveler  until  each  is  very  near  to  the  crossing; 
and  the  rocks  and  high  ground  and  other  intervening  obstacles 
between  the  train  and  the  traveler  so  obstruct  or  deflect  the 
noise  of  the  train  and  the  warning  signals  that  it  is  difficult,  if 
not  impossible,  for  the  travelers  upon  the  highway  near  the  cross- 
ing to  hear  them,  Tetro  was  seated  in  a  heavy  wood  wagon, 
driving  a '  pair  of  horses  attached  thereto.  The  body  of  the 
wagon  was  12  feet  long,  and  he  was  sitting  upon  a  bag  of  flour 
near  the  center  of  the  wagon.  The  ground  was  frozen  and  the 
wagon  made  considerable  noise.  The  horses  were  walking  at  the 
rate  of  four  miles  per  hour.  Without  stopping  to  look  or  listen, 
he  drove  upon  the  track  in  front  of  a  regular  train  which  was 
approaching  from  the  south,  and  which  was  then  due  at  the 
station.  The  locomotive  struck  the  team  between  the  horses  and 
the  front  end  of  the  wagon.  It  is  apparent  that  the  team  from 
the  horses'  heads  to  the  rear  of  the  wagon  must  have  been  at 
least  20  feet  in  length,  and  at  the  rate  at  which  it  was  moving 
it  would  be  at  least  seven  seconds  from  the  time  the  horses 
reached  the  danger  line  west  of  the  track  until  the  rear  of  the 
wi^on  passed  the  danger  line  on  the  east.  A  train  350  feet 
away  at  the  time  the  horses  reached  the  point  of  danger  would, 
if  going  at  the  rate  of  35  miles  per  hour,  reach  the  crossing 
before  the  wagon  had  crossed  the  track,  so  as  to  be  out  of  danger. 
From  the  center  of  the  tracks  at  the  crossing,  a  person  can  see 
down  the  tracks  only  331  feet;  when  in  the  hi^way  IS  feet  west 
of  the  tracks  he  can  see  down  the  tracks  only  246  feet;  and 
when  20  feet  west  only  200  feet.  The  evidence  shows  that  when 
the  horses  were  on  the  track  both  they  and  their  driver  were 
aware  of  the   approach  of  the   train,  and  the   horses  "started  to 
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prance,"  and  the  driver  attempted  to  urge  them  forward  by  slap- 
ping them  with  the  reins. 

[I]  The  intestate's  conduct,  as  thus  established  by  the  evi- 
dence adduced  by  the  plaintiff,  falls  short  of  proving  that  he  was 
not  guilty  of  contributory  negligence.  He  was  bound  to  exercise 
care  proportioned  to  the  danger  of  the  situation.  The  ordinary 
difficulty  in  hearing  an  approaching  train  and  its  warning  sig- 
nals was  augmented  by  the  noise  made  by  his  wagon.  So  far 
as  appears,  he  drove  upon  the  track,  with  full  knowledge  of 
the  danger,  without  taking  any  precaution  to  know  whether  there 
was  a  train  approaching.  To  look,  under  circumstances  in  which 
he  was  placed,  was  inadequate,  for  it  might  not  inform  him 
whether  a  train  was  in  such  proximity  to  the  crossing  as  to  make 
his  transit  dangerous.  It  was  his  duty  under  such  circum- 
stances to  take  other  precautions.  It  was  not  shown  that  he 
took  any. 

[2]  If  it  be  admitted,  therefore,  that  the  plaintiff  established 
the  alleged  negligence  of  the  defendant  in  faihng  to  protect  the 
crossing  by  a  gate  or  flagman,  and  in  failing  to  give  the  statu- 
tory warnings,  and  in  running  its  train  at  too  high  a  rate  of 
speed,  still,  unless  the  injury  was  caused  by  super\'ening  neg- 
ligence of  the  defendant's  servants,  the  plaintiff  was  not  entitled 
to  a  verdict,  because  he  failed  to  sustain  the  burden  of  proof 
that  his  intestate  was  free  from  contributory  negligence.  Fay  v. 
Hartford  St.  Ry.  Co.,  81  Conn.  330,  337,  71  Atl.  364;  Cottle  v. 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  82  Conn.  142,  144,  72  Atl.  727. 

[3]  If  the  defendant's  servants,  after  they  knew  or  ought  to 
have  known  of  Tetro's  peri!  upon  the  crossing,  neglected  some 
duty  which  they  owed  him  and  the  performance  of  which  would 
have  avoided  his  injury,  such  negligence  would  be  the  proximate 
cause  of  the  injurj-,  and  his  own  negligence  in  driving  upon  the 
track  would  be  only  a  remote,  and  not  a  proximate,  cause 
thereof,  and  would  not  prevent  the  plaintiff's  recovery.  Smith  v. 
Conn.  Ry.  &  Leg.  Co.,  80  Conn.  268,  270.  67  Atl.  888,  17  L.  R. 
A.  (N.  S.)  707 ;  Elliott  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  83  Conn. 
320,  322,  76  Atl.  298. 

[4.  5]  As  showing  such  negligence  on  the  part  of  the  defend- 
ant's servants,  the  plaintiff  claimed  that  after  they  saw  Tetro's 
danger  they  gave  no  warning  whistle,  did  not  sand  the  track, 
and  did  not  reverse  the  engine.  That  they  did  not  do  these  things 
was  established  by  their  own  testimony.  But  there  was  no 
evidence  that  if  these  things  had  been  done  the  accident  would 
have  been  averted.  On  the  contrary,  there  was  abundant  evi- 
dence that  sanding  the  track  and  reversing  the  engine  after  the 
servants  could  have  known  of  the  danger  would  not  have  averted 
the  injury.  The  fireman  saw  Tetro  upon  the  track  as  soon  as 
the  locomotive  came  into  view  of  the  crossing.    The  latter  then 
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saw  the  locomotive,  and  was  ui^ng  his  horses  forward  to  avoid 
a  collision.  The  defendant  owed  no  duty  to  then  warn  him  of 
what  he  already  knew,  and  such  warning  could  not  have  pre- 
vented his  injury. 

[6]  The  plaintiff  also  claimed  that  the  emergency  brake  was 
not  applied  after  the  defendant  was  chargeable  with  knowledge 
of  Tetro's  peril  at  the  crossing.  There  was  nothing  to  support 
this  claim,  except  the  speed  of  the  train,  the  fact  that  the  train 
did  not  stop  until  it  reached  the  station  220  feet  north  of  the 
crossing,  and  the  testimony  of  several  passengers,  who  were 
aboard  the  train,  that  they  did  not  notice  the  effect  upon  the 
train  of  the  application  of  any  brakes  before  the  stop  was  made. 
There  was  testimony  from  the  engineer  and  fireman  of  the  train 
that  the  full  service  application  of  the  brakes  had  been  made  for 
the  purpose  of  stopping  the  train  at  the  East  Litchfield  station 
before  the  curve  was  rounded  and  the  crossing  and  station  came 
into  view,  and  that  as  soon  as  they  saw  Tetro  the  brake  was 
thrown  into  full  emergency.  Several  passengers  testified  that 
they  noticed  that  the  brakes  were  applied.  There  was  uncon- 
tradicted testimony  that  after  the  full  service  application  has  been 
made  and  the  brakes  equalized  the  throwing  of  the  lever  into  full 
emergency  has  no  effect  upon  the  train,  and  the  engineer  testified 
that  it  had  no  effect  upon  the  speed  of  the  train  in  question, 
and  that  he  threw  the  lever  into  emergency,  as  being  the  only 
thing  he  could  do.  There  was  also  uncontradicted  testimony 
that,  if  there  had  not  previously  been  the  full  service  application, 
the  reversing  of  the  engine  or  an  emergency  application  of  the 
brake  would  not  have  stopped  the  train  within  the  distance 
intervening  between  the  crossing  and  the  farthest  point  from 
which  the  fireman  and  engineer  could  first  have  observed  Tetro's 
peril.  Some  of  this  testimony  was  from  competent  experts,  and 
those  who  apparently  had  no  interest  in  the  parties  to.  or  the 
result  of,  the  suit.  If  the  jury  disbelieved  the  fireman  and 
engineer  that  the  brakes  were  applied  in  the  manner  stated, 
that  had  no  evidence  to  justify  them  in  finding  that  if  ap- 
plied, or  if  the  engine  had  been  reversed  after  Tetro's  pre- 
dicament should  have  been  known  to  them,  the  accident  would 
have  been  prevented.  They  could  not  be  allowed  to  find  such 
a  fact,  as  a  matter  of  mere  conjecture,  in  the  face  of  positive 
evidence  to  the  contrary.  There  was  no  evidence  of  superven- 
ing negligence  which  could  have  caused  the  death  of  Tetro, 
and  defendant's  motion  to  set  the  verdict  aside  should  have  been 
granted. 

When  this  case  was  before  us  at  a  former  time  (83  Conn. 
320.  76  Atl.  298),  the  appeal  for  verdict  against  the  evidence 
was  not  before  us,  the  appeal  on  that  ground  not  having  been 
perfected,  and  the  evidence  was  not  before  us  for  the  purpose 
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of  determining  that  question.  The  evidence  was  filed  for  the 
purpose  of  obtaining  a  correction  of  the  finding,  which  was  re- 
fused. So  far  as  the  opinion  in  that  case  refers  to  the  evidence 
or  the  sufficiency  thereof,  it  is  to  be  taken  to  refer  to  the  state- 
ment of  the  evidence  as  contained  in  the  finding. 

There  is  error,  and  a  new  trial  is  ordered. 

The  other  Judges  concurred. 


Louisville  &  N,  R,  Co,  v.  Calvert. 

(Supreme  Court  of  Alabama,  June  16,  1911.) 

{SB   So.    Rep.   812.) 

Railroads — Crossing   A  ccidents — NegUgcnce — Pleading — Sufficienc y. 

— A  count  stating  that  decedent's  danger  in  being  upon  defend- 
ant's railroad  track  at  public  road  crossing  was  known  at  the 
time  to  defendant's  employees  on  an  approaching  train,  but  that, 
notwithstanding  such  knowledge,  they  negligently  permitted  the  en- 
gine to  run  against  decedent,  thereby  killing  him,  etc.,  sufficienlly 
alleged  subsequent  negligence. 

Railroads— Crossing  Accidents — Contributorj  Negligence — Duty  of 
Company.* — The  only  duty  that  a  railroad  company  owes  one  who 
is  guilty  of  contributory  negligence  in  being  on  a  track  at  a  cross- 
ing is  not  to  willfully  or  wantonly  run  over  him,  and  not  to  negli- 
gently run  over  him  after  discovering  his  peril;  and  contributory 
negligence  is  a  complete  defense  to  negligent   failure  to  discover  his 

Railroads — Crossing  Accidents — Negligence — Pleading. — A  count 
stating  that  defendant  railroad  company's  employees  in  charge  of  a 
train  90  negligently  managed  it  that  the  engine  ran  against  plaio- 
tilTs  intestate  at  a  public  road  crossing,  proximately  causing  his 
death,   authoriies  recovery   for   subsequent   negligence. 

Railroads — Persons  Crossing  Track — Duty.t — One  is  guilty  of  con- 
tributory negligence  in  going  upon  a  track  at  a  crossing  without 
performing  his  continuing  duty  to  see  that  the  way  is  clear  before 
attempting  to  cross. 

Railroads — Crossing  Accidents — Jury  Questions — IMscoirered  PeriL 
— In  an  action  against  a  railroad  company  for  death  in  a  cross- 
ing accident,  held,  under  the  evidence,  a  jury  question  whether  the 
engineer  discovered  decedent's  peril  in  time  to  have  avoided  striking 
him. 

•See  third  foot-note  of  preceding  case. 

tSee  second  foot-note  of  Case  v.  Chicago  S.  W.  Ry.  Co.  (Iowa). 
37  R.  R.  R.  387.  ao  Am.  &  Eng.  R.  Cas.,  N.  S..  397;  first  head-BOtt 
of  Lindsay  v.  Pennsylvania  R.  Co.  (N.  J.),  35  R.  R.  R.  755,  fiS  Am. 
&  Eng.  R.  Cas.,  N.  S.,  755. 
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Appeal  from  Circuit  Court,  Blount  County;  John  W,  Inzer, 
Judge. 

Action  t^  Jasper  Calvert,  as  administrator,  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remanded. 

The  first  count  was  in  simple  negligence,  and  charged  that  the 
servants  or  agents  in  charge  of  the  train  so  negligently  and  care- 
lessly conducted  themselves  in  and  about  the  management  of 
said  engine  and  train  that  the  said  engine  was  caused  to  run  up- 
on or  against  the  plaintiff's  intestate  at  said  public  road  cross- 
ing, as  a  proximate  consequence  of  which  plaintiff's  intestate 
was  killed.  Count  2  is  as  follows:  "Plaintiff  claims  of  defendant 
$30,000  for  damages,  for  this :  That  heretofore,  to  wit,  on  the 
8th  da^  of  September,  1908,  the  defendant  was  engaged  in  the 
following  business  in  the  state  of  Alabama,  viz.:  The  opera- 
tion of  a  railroad,  and  the  running  thereon  of  its  engines,  trains, 
and  cars  propelled  by  steam,  for  the  transportation  of  freight 
and  passengers  for  hire.  That  on,  to  wit,  the  above-named  date, 
plaintiff's  intestate  was  in  a  place  of  danger  upon  or  near  the 
defendant's  railway  track  at  the  following  place,  viz. :  A  public 
road  crossing  at  or  near  Reed's  Gap,  in  Blount  county,  Alabama. 
And  the  defendant's  agents  or  servants  were  at  the  time  engaged 
in  operating  or  running  an  engine,  to  which  was  attached  a  train 
of  cars,  over  and  along  said  railway,  and  over  and  across  said 
public  crossing.  And  plaintiff  avers  that  his  intestate  was  upon 
or  near  defendant's  track  at  said  public  road  crossing,  and  de- 
fendant's engine  and  train  was  rapidly  approaching  said  intestate, 
and  said  intestate  was  in  danger,  and  plaintiff  avers  that  the 
dat^er  of  said  intestate  was  seen  or  known  at  that  time  to  the 
defendant's  servants  or  agents  in  charge  or  control  of  defendant's 
engine  or  train;  but,  notwithstanding  such  knowledge  on  the 
part  of  defendant's  said  servants  or  agents,  the  defendant's 
said  servants  or  agents  in  charge  or  control  of  defendant's  said 
engine  or  train  negligently  permitted  the  same  to  run  upon  or 
■  against  the  plaintiff's  intestate  thereby  killing  him.  And  plain- 
tiff avers  that  the  death  of  his  said  intestate  was  the  proxi- 
mate cons&quence  of,  and  was  caused  by  reason  of,  the  negli- 
gence of  the  defendant,  its  servants  or  agents  as  aforesaid." 
This  is  the  count  as  finally  amended.  The  defense  was  con- 
tributory negligence,  failing  to  stop,  look,  and  listen,  etc. 

The  charge  of  the  court  excepted  to  is  as  follows:  "If  he 
did  that,  gentlemen,  and  then  went  upon  the  track,  and  then  lost 
his  life,  the  railroad  company  was  not  guilty  of  negligence  by 
proximately  contributing  to  his  death,  and  plaintiff  and  his  ad- 
ministrator could  not  recover  this  suit;  but  if  you  find  that 
Mr.  Calvert  was  guilty  of  negligence  in  not  looking  and  listen- 
ing for  the  train,  approach  of  the  train,  but  after  his  perilous 
42  R  E  R— 4fi 
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condition  was  discovered  upon  the  track,  if  such  was  discovered, 
or  by  reasonable  diligence  on  the  part  of  those  in  charge  of 
the  train  could  have  been  discovered,  and  could  have  been  averted 
by  the  use  of  the  means  at  hand  of  the  engineer  at  that  time, 
and  because  of  the  failure  upon  the  part  of  the  engineer  to  act, 
and  thereby  the  deceased  man  proximately  lost  his  life  by  reason 
of  that  negligence,  then  the  plaintiff  would  be  entitled  to  re- 
cover." 

W.  A.  Weaver,  for  appellant. 

Gaston  &  Pettus,  for  appellee. 

Anderson,  J  [1]  Count  2,  as  amended,  was  sufficient  as  a 
subsequent  negligence  charge,  and  the  point  upon  which  this 
court  divided  as  to  count  2  in  the  case  of  L.  &  N.  R.  R.  Co.  v. 
Calvert,  54  South.  184,  was  eliminated  by  the  amendment. 

[2]  The  trial  court  erred  in  so  much  of  the  oral  charge  as  was 
excepted  to  by  the  defendant.  If  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence  in  being  upon  the  track,  the 
only  duty  that  the  defendant  owed  him  was  not  to  willfully  or 
wantonly  run  over  him,  or  not  to  negligently  run  over  him  after 
discovering  his  peril,  and  contributory  negligence  is  a  complete 
defense  to  a  negligent  failure  to  discover  his  peril.  Anniston 
Co.  V.  Rosen,  159  Ala.  195,  48  South.  798,  133  Am.  St.  Rep. 
32;  A.  G.  S.  R.  R.  Co.  v.  McWorther,  156  Ala.  269,  and  cases 
cited  on  page  277,  47  South.  84. 

[3,  4]  Count  1  only  charges  simple  negligence,  but  under  our 
system  of  pleading  it  was  sufficient  to  authorize  proof  of  and 
a  recovery  for  subsequent  negligence.  McWhorter's  Case,  supra, 
and  Fosh'ee's  Case,  125  Ala.  199.  27  South.  1006.  It  may  there- 
fore be  conceded  that  the  intestate  was  guilty  of  contributory 
negligence  in  going  on  the  track,  for  he  was  guilty  if  he  did  so 
without  stopping  to  look  and  listen,  and  this  duty  was  not  dis- 
charged by  stopping  once,  some  distance  off,  as  the  law  requires 
a  continuing  duty  to  see  that  the  way  is  clear  before  attempting 
to  cross,  if  he  can  stop,  look,  and  listen,  and  thereby  ascertain 
that  the  way  is  clear  by  doing  so.  "He  must  stop  so  near  the  ' 
track,  and  his  survey  by  sight  and  sound  must  so  immediately 
precede  his  effort  to  cross  over  it  as  to  preclude  the  injunction 
of  an  element  of  danger  from  approaching  trains  into  the  situa- 
tion between  the  time  he  stopped,  looked,  and  listened  and  his 
attempt  to  proceed  across  the  track."  Central  of  Ga.  Rwv.  Co.  v. 
Barnett,  151  Ala.  407,  44  South.  392;  Koshee's  Case,  125  Ala. 
212,  27  South.  1006. 

[5]  There  was  evidence,  however,  for  the  jury  to  determine 
whether  or  not  the  engineer  discovered  the  peril  of  the  intestate 
in  time  to  have  averted  striking  him  by  resorting  to  preventive 
means,  and  whether  or  not  his  failure  to  resort  to  such  means 
was  the  proximate  cause  of  the  intestate's  death.     It  is  tme 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Gas  N  S         723 
Louisville  &  N.  R.  Co.  v.  Calvert 

that  the    engineer  testified  that  he  did  not  see  the  horse  until 
about  the  time  of  the  collision,  and,  if  this  was  true,  there  was 
no  subsequent  negligence.     The  engineer  said,  however,  he  was 
looking  straight  ahead,  and  it  may  be  that  his  vision,  if  looking 
straight      up    between     the    rails,     extended     no     considerable 
distance   outside  of  the  rails;  yet  it  was  for  the  jury  to  deter- 
mine   how   far  he   could  see   one   approaching  the   track  before 
he  actually  got  on  same.    There  was  proof  that  the  right  of  way 
was  clear,  and  it  was  not  only  a  question  for  the  jury,  but  is 
a  matter  of  common  knowledge,  that  if  one  looks  a  considerable 
distance  ahead,  through  the  eye  is  aimed  at  a  certain  point  or 
object,  that  the  sight  will  take  in  to  some  extent  the  surrounding 
or   adjacent  space,  and   it  was  open  to  the  jury  to  determine 
that  the   engineer  discovered  the  horse  and  buggj'  approaching 
the   crossing  before   the  collision.     There  was   also  proof  that 
the  front  wheels  of  the  buggy  had  gotten  over,  and  only  the  hind 
wheels  remained  on  the  track,  when  the  collision  occurred,  and 
the  slightest  delay  or  slackening  in  the  speed  of  the  train  might 
have  enabled  the  buggy  to  clear  the  track.    There  was  proof  of 
the  rate  of  speed  of  the  train,  and  also  of  the  rate  the  intestate's 
vehicle  was  going  just  before  and  at  the  time  of  the  collision, 
and,  notwithstanding  the  engineer  did  not  discover  the  intestate's 
^gSy  iri  \.imt  to  bring  the  train  to  a  stop  before  reaching  the 
crossing,  the  jury  could  infer  that  he  did  so  in  time  to  slacken 
or  check  the  speed  of  same,  so  as  to  enable  the  buggy  to  clear 
the  track  before  the  train  reached  the  crossing.     The  delay  of 
a  second  or  two  on  the  part  of  the  train  in  reaching  the  cross- 
ing might  have  enabled  the  bu^y  to  clear  the  track  before  being 
struck. 

There  being  proof  from  which  the  jury  could  infer  subse- 
quent negligence  as  the  proximate  cause  of  the  intestate's  death, 
the  defendant  was  not  entitled  to  the  general  charge  as  to  count 
1,  notwithstanding  the  intestate  may  have  been  guilty  of  contribu- 
tory negligence  in  going  upon  the  track.  Count  2  charges  subse- 
quent negligence,  and  there  was  proof  sufficient  to  take  it  to 
the  jury,  and  the  trial  court  did  not  err  in  refusing  the  general 
charge  as  to  said  count  2. 

Of  course,  there  should  be  a  correct  hypothesis  for  hypo- 
thetical ouestions,  and  whether  or  not  they  existed  in  the  exami- 
nation of  Robinson  or  were  subsequently  supplied  by  the  defend- 
ant's evidence,  so  as  to  prevent  reversible  error,  we  need  not 
decide,  as  the  cause  must  be  reversed  for  other  reasons,  and  the 
questions  on  the  next  trial  can  conform  to  the  rule. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded.    , 
Reversed  and  remanded. 
Simpson,  Sayre,  and  Somerville,  JJ,,  concur. 
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(Supreme  Court  of  Iowa,  Oct  20,  1911.) 

[133  N.  W.  Rep.  827,] 

RaDroadi — Croutngi — Uutual  RiEhta  and  Dntin  at  Private  Crow- 
ing. — Where  the  statute  guarantees  to  a  landowner  the  right  to  a 
private  crossing  over  a  railroad  track,  he  has  as  much  right  to  use 
the  crossing  as  the  railroad  has  to  use  its  track,  subject  to  the 
precedence  which  rapidly  moving  trains  may  require  when  botb 
parties  approach  the  crossing  at  the  same  time,  and  generally  each 
party  must  exercise  his  right  with  reasonable  regard ,  to  the  coexist- 
ent  right  of  the  other. 

Rallroadft— CroBsingB — PresumptionB — Private  Crosaii^. — Where  a 
private  crossing  has  been  established  and  its  being  maintained  over 
a  railroad  track,  the  company  and  its  engineers  must  be  presumed  to 
know  that  fact. 

Railroads — Accidentt  at  Crosaing — Action — Question  for  J11T7— 
Negligence. — In  an  action  against  a  railroad  company  for  the  death 
of  a  child  killed  on  a  private  crossing,  the  question  whether  the  de- 
fendant's engineer  in  charge  of  the  train  was  negligent  in  not  exer- 
cising reasonable  care  to  anticipate  the  possibility  of  collision  with 
persons  rightfully  using  the  crossing,  and  to  keep  a  lookout  ap- 
proaching it  in  order  to  avoid  such  accident,  held,  under  the  evi- 
dence,  for   the  jury. 

Railroadft— Accidents  at  Crossing — Private  Crossings — Care  in 
Running  Traina." — The  mere  fact  that  a  private  crossing  exists  does 

*For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions to  be  observed  by  trainmen  when  trains  are  approaching  pri- 
vate crossings,  see  first  paragraph  of  first  foot-note  of  Louisville, 
etc.,  R.  Co.  V.  Engleman  (Ky.),  35  R.  R.  R.  106,  58  Am.  &  Eng,  R. 
Cas.,  N.  S.,  106  (duty  to  give  signals)  S.  C.  (engineer,  at  private 
crossing,  is  not  bound  to  look  away  from  track  to  see  if  he  can  dis- 
cover top  of  vehicle  above  sides  of  cot  through  which  road  runs,  but 
is  bound  to  watch  track  before  him;  and  train  may  be  run  at  any  rate 
of  speed  over  a  private  crossing);  Rutherford  v.  Iowa  Cent.  Ry.  Co, 
(Iowa),  38  R.  R.  R.  847,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  847  (railroad 
is  not  required  to  keep  lookout  for  landowner  on  track  at  private 
farm  grade  crossing;  and  it  is  not  required  to  use  same  care  towards 
those  using  private  crossing  as  to  those  using  public  crossing;  and 
trainmen  were  not  required  to  slacken  speed  of  train  when  approach- 
ing private  crossing  until  presence  of  decedent  and  hia  cattle  on 
track  were  discovered);  Houston,  etc.,  Co.  v.  HoUingsworth  (Tex.), 
a  R.  R.  R.  905,  85  Am.  &  Eng.  R.  Cas.,  N,  S..  905  (liability  of  rail- 
road where  private  crossing  is  in  such  bad  condition  that  stock  es- 
caped from  adjoining  land  and  were  killed  upon  track);  Wilson  v. 
Chesapeake  &  O.  Ry,  Co.  (Ky.),  16  R.  R.  R.  103.  39  Am.  &  Eng.  R. 
Cas.,  N,  S.,  103  (negligence  in  causing  a  collision  at  a  private  cross- 
ing was  a  question  for  the  jury);  Southern  Ry.  Co.  w'  Barbour  (Ky.), 
15  Am.  &  Eng.  R.  Cas..  N.  S.,  192  (care  due  from  trainmen  when 
train  is  approaching  private  crossing);  Southern  Ry.  Co.  v.  Hooper 
(Ga.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  753  (implied  invitation  to  pub- 
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not  of  itself  cast  upon  the  railroad  the  duty  to  sound  a  signal  on 
the  approach  of  the  train  or  to  reduce  its  speed,  yet  it  is  bound  not 
to  unnecessarily  subject  the  landowner  or  his  property  to  injury  on 
such  crossing,  and  its  employees  running  its  trains  have  the  duty  of 
continuous  observance  of  the  situation,  that  no  needless  injury  may 
be  done. 

Railroads — Accident  at  Private  Crouing — Instractioii— Negligence 
— In  an  action  against  a  railroad  company  for  negligently  causing 
the  death  of  plaintiff's  child  at  a  private  crossing  on  plaintiff's  lands, 
an  instruction  that  if  the  child  at  the  time  he  was  struck  or  just 
before  was  on  the  railroad  track  and  between  the  cattle  guards  of 
the  private  crossing,  and  that  by  reason  of  the  location  of  the  cross- 
ing- or  its  situation  and  surroundings  ordinary  care  required  the 
trainmen  to  keep  a  lookout  as  they  approached  the  crossing  so  as 
to  discover  the  child  on  the  track  in  time  to  avoid  the  accident,  a 
failure  to  do  so  would  be  negligence,  for  which  defendant  would 
be  liable,  is  not  prejudicial  to  the  defendant. 

Railroads — Accidents  at  Cro«sing — Action  for  Injnries— Bvideuce. 
— In  an  action  against  a  railroad  company  for  the  death  of  a  child 
killed  at  a  private  crossing  on  the  plaintiffs  land,  evidence  as  to  the 
speed  of  the  train  which  killed  the  child  is  competent. 

Evidence— Matters  of  Opinion  or  Pact— Rate  of  Speedt— Rate  of 
speed  of  a  freight  train  while  passing  a  crossing  is  a  matter  upon 
which  a  witness  is  not  required  to  show  a  high  degree  of  expert 
knowledge  before  being  allowed  to  testify. 

Appeal  from  District  Court,  Appanoose  County;  C,  W.  Ver- 
million, Judge. 

Action  to  recover  damages  for  the  death  of  Clyde  Ressler, 
a  child  of  about  two  years  of  age,  under  circumstances  stated 
in  the  opinion.  There  was  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  L.  Mmnis  and  Valentine  &  Fee,  for  appellant. 
Porter  &  Greenleaf,  for  appellee. 

Weaver,  J.  The  deceased  child  lived  with  its  parents  upon  a 
farm  of  240  acres  in  Appanoose  county.     The  defendant's  line 

lie  to  use  private  crossing  renders  company  liable  for  injury  caused 
by  defect  therein);  Mooers  v.  Northern  Pac.  Ry.  Co.  (Minn.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Swanson  v.  Chicago,  etc.  Co.  (Minn.). 
17  Am.  Sc  Eng.  R.  Cas.,  N.  S..  753  (duty  to  close  gates  at  private 
crossing);  Atchison,  etc.,  R,  Co.  v.  Conlon  (Kan.),  15  Am.  &  Eng. 
R.  Cas.,  N.  S.,  19S  (reciprocal  duties  of  landowner  and  railroad); 
Louisville,  etc..  R.  Co.  v.  McAfee  (Ind.),  3  Am.  &  Eng.  R.  Cas,,  N. 
S.,  436  (liability  for  killing  stock  at  private  crossing). 

tSee  first  foot-note  of  Sherman  v.  Southern  Pac.  Co.  fNev.),  38 
R.  R.  R.  407,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  407;  fifth  head-note  of 
United  Rys.  &  Elec.  Co.  v.  Ward  (Md.),  38  R.  R.  R.  67,  61  Am.  & 
Eng,  R.  Cas..  N.  S.,  67. 
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of  railway  crosses  the  farm  from  northwest  to  southeast  in 
such  manner  as  to  leave  the  buildings  and  ahout  20  acres  of  land 
on  the  east  side  of  the  track,  and  the  remainder  of  the  premises 
on  the  west  side.  The  farmhouse  stands  within  a  few  feet  of 
the  defendant's  right  of  way.  The  well  from  which  the  live 
stock  on  the  farm  is  watered  is  on  the  westerly  side  of  the  track, 
and  the  milking  is  there  done.  Immediately  adjoining  the  yard 
inclosing  the  house  is  a  barnyard,  from  which  a  private  cross- 
ing at  grade  has  been  constructed  over  the  track.  At  the  time 
of  the  accident  this  crossing  was  protected  by  gates  and  fences. 
Looking  from  this  point  to  the  northwest,  the  track  follows  a 
straight  line  for  a  distance  of  several  thousand  feet.  Five 
hundred  feet  to  the  northwest  of  the  private  crossing  is  a 
public  crossing.  The  train  causing  the  injury  was  a  freight  mov- 
ing from  the  northwest.  It  was  a  light  train  of  about  16  cars. 
When  about  700  feet  from  the  private  crossing,  the  engineer 
saw  some  object  or  thing  on  the  track  or  close  to  the  easterly 
rail,  but  did  not  recognize  it  as  a  child  until  he  reached  the 
public  crossing.  Then,  according  to  his  showing,  all  his  efforts 
to  stop  the  train  in  time  to  avoid  a  collision  were  unavailable. 
and  the  child  was  struck  by  the  locomotive  and  instantly  killed. 

The  plaintiff  charges  the  defendant  with  negligence  in  fail- 
ing to  exercise  reasonable  care  in  the  management  of  the  train 
in  failing  to  keep  a  proper  lookout  in  approaching  the  crossing 
to  discover  the  child,  or  to  sound  the  proper  signals  or  warn- 
ing, or  to  stop  the  train  in  time  to  avoid  the  collision.  Upon 
these  issues  there  was  a  trial  to  a  jury,  and  verdict  and  judg- 
ment for  the  plaintiff, 

1.  Bearing  upon  the  question  of  alleged  negligence,  the  trial 
court  instructed  the  jury  as  follows:  "If  yon  find  by  the  greater 
weight  or  preponderance  of  the  evidence  that  the  deceased  child 
at  the  time  he  was  struck,  or  just  prior  thereto,  was  on  the 
railroad  track  and  between  the  cattle  guards  of  the  private  cross- 
ing, and  further  find  that  on  account  of  the  location,  situation, 
or  surroundings  of  the  private  crossing,  such  as  its  proximity  to 
plaintiff's  residence  or  the  frequency  of  its  necessary  use  by  mem- 
bers of  plaintiff's  family,  or  others  using  the  same  in  the  operation 
of  the  farm,  the  exercise  of  ordinary  care  required  that  defend- 
ant's employees  operating  its  engine  should  on  approaching  the 
same  have  kept  a  lookout  for  persons  rightfully  using  said  cross- 
ing, and  further  bo  find  that  said  employees  failed  to  exercise 
ordinary  care  to  do  so,  and  thereby  failed  to  discover  the  de- 
ceased on  said  track  in  time  to  stop  the  train  or  to  avoid  the  ac- 
cident, such  failure  would  be  negligence  for  which  defendant 
would  be  liable,  and,  if  you  find  that  such  negligence  was  the 
cause  of  the  accident,  your  verdict  should  be  for  the  plaintiff." 
This  proposition  was  stated  in  different  forms  in  other  instruc- 
tions. Stating  the  rule  negatively,  the  court  also  said  that  if  the 
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jury  did  not  find  that  by  reason  of  the  location  of  the  crossing 
or  its  situation  and  surroundings  ordinary  care  required  the 
trainmen  to  keep  any  lockout  as  they  approached  the  crossing, 
then  negligence  could  not  be  predicated  upon  a  failure  so  to  do, 
and  the  company  would  be  only  liable,  if  at  all,  for  a  failure  of 
the  engineer  to  exercise  P^op^^  care  to  stop  the  train  after  dis- 
covering the  child's  peril.  The  jury  were  still  further  told  that 
if  the  child  when  discovered  by  the  engineer  was  on  the  cattle 
guards,  or  on  the  track  elsewhere  than  on  the  crossing,  then  it 
was  a  trespasser,  and  the  defendant  was  under  no  duty  towards 
it,  except  to  make  all  reasonable  effort  to  avoid  the  collision  after 
discovering  the  danger.  The  correctness  of  these  statements  of 
law  as  applied  to  the  case  is  challenged  by  defendant,  who  in- 
sists that  a  farm  owner  and  members  of  his  household  in  using 
a  private  crossing  are  merely  licensees,  as  to  whom  the  railway 
company  is  as  a  matter  of  law  under  no  duty  to  keep  any  look- 
out, and  its  only  obligation  is  to  avoid  injuring  them  when  it  dis- 
covers their  peril  in  time  so  to  do.  In  other  words,  we  are  asked 
to  hold  that  a  fanner  in  using  a  private  crossing  to  which  he  has 
a  statutory  right  is  to  be  legally  classed  with  a  trespasser,  who 
without  color  of  right  intrudes  himself  on  a  railroad  right  of  way 
or  with  one  who  enters  upon  the  track  by  mere  sufferance  which 
may  at  any  time  be  denied  him  or  withdrawn  by  the  company. 
The  unsoundness  to  say  nothing  of  the  injustice  of  such  a  ruling 
would  seem  too  evident  to  require  argument  for  its  refutation. 

[1]  The  landowner  does  not  hold  his  private  crossing  by  the 
mere  consent,  license,  or  sufferance  of  the  railway  company. 
Nor  is  his  right  to  its  use  dependent  merely  upon  any  invitation 
express  or  implied  extended  by  the  company.  It  is  a  right  which 
is  guaranteed  to  him  by  the  statute.  He  has  as  much  right  to 
use  his  private  way  across  the  company's  track  as  the  company 
has  to  use  its  track  across  his  private  way,  subject,  of  course,  to 
the  precedence  which  the  heavy  and  rapidly  moving  trains  of  the 
railway  may  require  when  both  parties  approach  the  crossing  at 
the  same  time.  Thomas  v.  Railroad  Co.  {C.  C.)  8  Fed.  729.  If, 
then,  both  the  railway  company  and  the  landowner  may  right- 
fully occupy  and  use  the  crossing  for  its  designed  purposes,  it  fol- 
lows of  necessity  under  familiar  principles  that  each  party  must 
exercise  that  right  with  reasonable  regard  to  the  coexistent  right 
of  the  other.  What  reasonable  care  requires  of  either  m  any 
given  instance  depends  upon  the  circumstances  which  surround 
and  characterize  it. 

[2]  If  a  private  crossing  has  been  established  and  is  being 
maintained,  the  railway  company  and  its  engineers  must  be  pre- 
sumed to  know  that  fact.  They  know,  also,  that  in  the  ordinary 
cultivation,  use,  and  enjoyment  of  the  farm  such  crossing  will 
be  occupied  by  the  owner,  his  familv,  and  his  employees  in 
passing  between  the  tracks  separated  by  the  railway,  and  such 
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occupancy  will  be  more  or  less  frequent  according  to  the  location 
of  the  crossing,  the  manner  in  which  the  land  is  divided,  and  the 
particular  uses  made  of  it.  Under  some  circumstances,  the  dan- 
ger to  be  reasonably  apprehended  by  collision  or  accident  may  be 
very  slight,  and  in  others  very  great. 

[3J  It  is  not  within  the  province  of  the  court  to  prescribe  as  a 
matter  of  law  what  particular  acts  of  caution  shall  be  observed, 
but  it  may  direct  the  jury  that  if  in  its  judgment,  in  view  of  al! 
the  matters  adduced  in  evidence,  reasonable  care  requires  the  en- 
ginemen  in  charge  of  a  train  to  anticipate  the  possibility  of  col- 
lision with  persons  rightfully  using  the  crossing  and  to  keep  a 
lookout  in  approaching  it  in  order  to  avoid  such  accident,  then 
the  omission  so  to  do  will  be  negligence. 

[4]  This  point  was  expressly  considered  in  Morris  v.  Railroad 
Co.,  24  N.  Y.  Wkly.  Dig.  160,  where  the  court  says  that  the 
mere  fact  that  a  private  crossing  exists  does  not  of  itself  cast 
upon  the  company  the  duty  to  sound  a  signal  cf  the  approach  of 
a  train  or  to  reduce  its  speed;  yet  it  is  under  obl'f.ation  to  tlie 
landowner  not  to  unnecessarily  subject  him  or  his  property  to 
injury  on  such  crossing,  and  to  that  end  its  employees  engaged  in 
nmnmg  its  trains  have  the  duty  of  continuous  observance  of  the 
situation  in  advance,  that  no  needless  injurj'  may  bs  done.  A 
very  simitar  rule  has  been  observed  in  leadmg  cases  where  the 
right  to  use  the  crossing  is  traceable  to  the  invitation  or  licease 
express  or  implied  extended  by  the  railway  company,  a  condi- 
tion much  less  favorable  to  the  injured  person  than  we  have  in 
the  instant  case.  Sweeny  v.  Railroad  Co.,  10  .'\lien  (Mass.)  2^. 
87  Am.  Dec.  644;  O'Connor  v.  Railroad  Co,  i.i5  Mass.  352: 
Czech  V.  Railroad  Co.,  68  Minn.  38.  70  N.  W.  791,  38  L.  R.  A 
302,  64  Am.  St.  Rep.  452;  Connell  v.  Railroad  Co.  (Ky.)  58  S. 
W.  374.  This  rule  we  have  suggested  is  also  impliedly  sustained 
by  our  recent  case.  Nichols  v.  Railroad  Co.,  125  Iowa,  236,  100 
N.  W.  1115. 

[5]  Such  being  our  view,  we  have  to  say  that  the  charge  of 
the  court  to  the  jury  was  as  favorable  to  the  defendant  as  ap- 
pellant could  rightfully  ask,  and  there  was  no  error  in  sending 
the  question  of  appellant's  alleged  negligence  to  the  jury.  The 
case  of  Rutherford  v.  Railroad  Co..  142  Iowa,  744.  121  N.  W. 
703,  on  which  appellant  relies,  is  not  in  point.  The  plaintiff 
there  was  not  injured  upon  a  crossing,  and  the  substance  of  the 
decision  was  that  he  was  none  the  less  a  trespasser  or  mere 
licensee  simply  because  he  entered  upon  the  right  of  way  at  an 
open  private  crossing.  The  trial  court  carefully  chai^d  the  jury 
in  this  case  in  accordance  with  the  rule  laid  down  in  the  precedent 
here  referred  to. 

It  is  true  that  in  that  case  and  in  some  other  authorities  lan- 
guage is  used  to  the  effect  that  the  dutv  incumbent  upon  a  railway 
company  with  respect  to  private  crossings  differs  somewhat  from 
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that  which  it  is  reqlaired  to  observe  concerning  public  crossings, 
and  this  is  undoubtedly  correct,  but  no  court  has  ever  said  such 
company  is  not  as  a  matter  of  law  charged  with  any  duty  to- 
wards those  who  rightfully  use  them,  except  to  avoid  running 
them  down  when  discovered  in  time  to  avoid  it. 

Our  conclusion  that  the  court  did  not  err  to  defendant's  prej- 
udice in  its  instructions  upon  the  question  of  negligence  is  con- 
trolling upon  most  of  the  other  exceptions  argued  by  counsel, 
and  they  must  also  be  overruled. 

[6]  Some  complaint  is  made  of  the  admission  of  evidence  as 
to  the  speed  of  the  train  which  killed  the  child  and  the  compe- 
tency of  witnesses  called  upon  that  proposition.  Neither  objec- 
tion is  well  taken.  The  issues  involved  the  question  whether  the 
engineer  stopped  the  train  as  quickly  as  he  might  have  done,  and 
upon  this,  if  upon  no  other  feature  of  the  case,  the  speed  of  the 
train  <:ould  properly  be  considered, 

[7]  Moreover,  the  matter  inquired  about  was  not  one  upon 
which  the  witness  was  required  to  show  a  high  degree  of  expert 
knowledge  before  being  allowed  to  testify. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  dis- 
trict court  is  affirmed. 


HiNES  V.  Norfolk  &  S.  R.  Co, 

(Supreme  Court  of  North  Carolina,  Oct.  11,  1911.) 

[TS  S.  E.   Rep.  3S5.] 

RailroadB — lajuriei    at    CroBrinfs — Contributory    Negligence — In- 

jui;  Notwithstanding  Contributory  Negligence.* — Where  a  railroad 

engineer,   by   keeping'  a   lookout,   could   have   seen,   by  ordinary  care, 

that  a  collision  with   a  horse  and  cart  was  imminent  in  time  to  stop 

his  train  and  avoid  it.  it  was  his  duty  to  do  so,  and,  notwithstanding  a 

failure  to  look  and  listen  at  the  crossing,  the  plaintiff  could   recover 

for  injuries  caused  by  the  collision.  ^ 

Appeal     and     Error — Preaumptloii — Nonsuit^Evldence. — On     ap- 


*For  the  authorities  in  this  series  on  the  duty  to  maintain  look- 
outs on  trains  approaching  crossings,  see  second  paragraph  of  third  . 
foot-note  of  Arkansas,  etc,  R.  Co.  v.  Graves  (Ark.),  3fl  R.  R.  R.  259. 
68  Am,  &  Eng.  R.  Cas.,  N.  S.,  359;  last  foot-note  of  Virginia-Carolina 
Ry.  Co.  V.  Clawson  (Va.),  38  R.  R.  R.  134,  61  Am.  &  Eng.  R.  Cas,, 
N.  S.,  134;  extensive  note,  37  R.  R.  R.  4B9,  80  Am.  &  Eng.  R.  Cas., 

N.    S.,    429. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  after  peril  of  per- 
son injured  should  have  been  discovered  by  the  trainmen  of  the 
train  which  struck  him,  see  third  foot-note  of  Bourrett  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  3*  R.  R.  R.  284,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  28*. 
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peal  irom  the  granting  of  a  motion  for  nonsuit,  the  evidence,  and 
the  facts'  that  the  jury  could  have  found  from  it,  will  be  constnied 
most  favorable  to  the  plaintiff. 

Railroads — Injuries  at  Croesing — Contributory  Ne^geoce^-ETi- 
dence,  in  an  action  for  an  injury  to  a  horse  and  cart  at  a  railroad 
crossing,  held  not  to  show  contributory  negligence  on  the  part  of 
the  driver  of  the  horse.  ' 

Railroada — Croacing—Care  Required.t — Where  a  horse  attached  to 
a  wagon  passes  a  railroad  crossing  in  safety,  and  when  a  short  dis- 
tance away  begins  to  back  toward  the  track,  the  driver  is  only  re- 
quired to  act  as  a  man  of  ordinary  prudence  would  do  under  similar 
circumstances,  and  not  as  a  prudent  man,  in  the  light  of  subseqaent 
events,   might  have  done. 

Railroads — Crossing — Contributory  Negligence, — Where  a  horse  at- 
tached to  a  wagon  passes  a  railroad  crossing  in  safety,  and  nben 
a  short  distance  away  begins  to  back  toward  Che  track,  and  the 
driver  is  negligent,  and  such  negligence  continues  to  the  time  of 
the  collision  with  a  train  and  contributes  to  it,  there  can  be  no  re- 
covery  for   injuries   from   the   collision. 

Railroads — Injuries  at  Crossing — Question  for  Jury — Last  Clear 
Chance. — In  an  action  against  a  railroad  for  injuries  to  a  horse  and 
wagon  at  a  crossing,  held,  that  the  question  of  the  engineer's  last 
clear  chance  was  for  the  jury,  under  the  evidence. 

Appeal  from  Superior  Court,  Lenoir  County;  Peebles,  Judge. 

Action  by  Harvey  C.  Hines  against  the  Norfolk  &  Southern 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.    New  trial. 

This  action  is  to  recover  damages  for  injury  to  the  horse  and 
wagon  of  the  plaintiff.  The  plaintiff  alleges  that  the  injury  oc- 
curred on  the  16th  day  of  December,  1909,  and  was  caused  by 
the  negligence  of  the  defendant,  whi<:h  is  denied.  The  wagon 
was  loaded  with  apples,  and  the  injury  occurred  about  8  o'clock 
a.  m.,  at  the  first  crossing  after  leaving  the  depot  at  Kinston. 
iThere  is  evidence  that  the  driver  did  not  look  and  listen  before 
entering  upon  the  track,  and  that  he  saw  the  train  of  the  defend- 
ant as  he  reached  the  track.  It  is  admitted  that  the  horse  and 
wagon  crossed  the  track  of  the  defendant  in  safety,  and  had 
reached  a  point  25  or  28  yards  beyond  the  track,  at  the  time  the 
train  of  the  defendant,  about  75  yards  distant,  was  approaching 
the  crossing.  The  horse  then  began  backing,  and  accordii^  to 
the  evidence  of  the  plaintiff  did  not  stop  until  the  wagon  collided 

tSee  last  foot-note  of  Hoff  v.  Los  Angeles- Pacific  Co.  (Cal.),  35 
R.  R.  R.  47,  62  Am,  &  Eng.  R.  Cas..  N.  S..  47;  last  foot-note  of 
Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.),  38  R.  R.  R.  126.  61  Am. 
&  Eng.  R.  Cas.,  N.  S..  126:  last  foot-note  of  Stack  v.  East  St.  Loni!, 
etc.,  Ry.  Co.  (111.).  37  R  R.  R.  410,  60  Am.  &  Eng.  R,  Cas.,  N.  S., 

410> 
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with  the  engine.  There  is  some  evidence  of  obstructions  to  the 
view  near  the  track ;  but  there  is  a!so  evidence  that  the  horse  was 
in  full  view  of  the  engine,  and  the  engineer  admitted  that  he  saw 
the  horse  backing  when  he  was  within  40  or  50  feet  of  the  cross- 
ing. There  is  also  evidence  that  the  train  was  running  about  4 
or  5  miles  an  hour,  and  could  have  been  stopped  in  eight  feet, 
and  that  the  engineer  called  to  the  driver  of  the  wagon,  and  told 
him  to  st(^  backing  his  horse  into  the  train. 

The  driver  gives  the  following  account  of  the  occurrence: 
"Q.  What  took  place  when  you  came  to  the  track?  A.  I  done 
crossed  the  track ;  the  train  bell  was  ringing,  and  my  horse  looked 
up  like  he  saw  it,  and  stopped ;  and  he  commenced  to  back  back. 
When  he  commenced  to  track  back,  I  commenced  tapping  him, 
to  keep  him  from  backing.  I  saw  he  was  going  to  stop,  and  I 
jumped  off  and  ran  to  his  head,  so  as  to  pull  him  around  the  cor- 
ner. He  kept  backing.  I  ran  to  the  end  of  the  dray.  When  T 
got  to  the  back,  the  train  was  very  near,  I  slid  out  from  behind 
the  cart,  and  the  train  struck  the  back  end  of  the  dray,  and 
knocked  the  horse  down.  The  front  part  of  the  bumper  struck 
the  cart ;  the  back  end  of  the  dray  was  struck  by  the  cowcatcher. 
[It  is  admitted  that  the  street  crossing  Gordon  is  Independence 
street.]  Q.  When  you  crossed  the  track  going  this  way,  did  you 
see  the  train?  A.  Yes,  sir;  it  was  further  down,  about  75  steps, ' 
yards — something  like  that — from  the  street  I  was  crossing.  Q. 
WTien  your  horse  stopped  and  was  looking  at  the  train,  can  you 
estimate  how  fast  the  train  was  going?  A.  Abbut  4  or  5  miles 
an  hour.  Q.  When  the  train  was  coming  towards  you,  did  you 
see  anybody  looking  out  of  the  windows  of  the  train  ?  A.  There 
was  a  whole  lot  looking  out.  The  engineer  called  to  me,  and 
said  to  stop  backing  my  horse  in  the  train.  Q.  Where  was  he? 
How  far  was  the  engineer  when  he  was  talking  to  you  about  not 
backing  your  horse?  A.  About  15  or  20  steps  from  me.  Q.  How 
long  have  you  been  driving  a  horse?  A.  I  have  been  tending  to 
him  for  about  a  year.  I  have  been  accustomed  to  horses  for 
about  15  or  20  years.  Q.  What  damage  was  done  to  the  wagon 
after  the  mix-up?  A,  The  right  wheel  was  torn  to  pieces — the 
right  wheel  and  shafts.  Q.  What  injury  did  the  horse  receive? 
A.  The  right  foot — I  think  it  was  the  right  one — broke  in  two. 
They  had  to  kill  him.  He  was  smashed  up.  Q.  What  else  was 
done  besides  breaking  his  leg?  A.  Just  smashed  him  right 
down." 

The  defendant  offered  evidence  to  the  contrary,  and  the  en- 
gineer testified  as  follows :  "Q.  Were  you  the  engineer  on  the 
train  at  that  time  ?  A.  Yes,  sir.  Q.  How  long  have  you  been  in 
the  service  of  the  company?  A.  On  this  road  11  years.  Q. 
State  what  you  saw.  A.  I  noticed  when  I  approached  this  cross- 
ing— I  was  about  as  far  from  here  to  the  door,  the  length  of  this 
building — this  driver  was  sitting  up  in  front  of  his  cart  when  I 
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noticed  him.  By  my  noticing  him,  the  horse  was  backing;  the 
driver  jumped  off.  The  horse  was  backing ;  that  put  him  in  this 
direction  [indicating].  The  lines  were  over  the  hames;  the 
horse  kept  rearing.  I  began  to  slow  up ;  the  horse  backed  up 
more,  less  than  the  width  of  this  stand,  and  stopped.  I  ran  the 
engine,  and  when  I  was  going  by  the  horse  reared  up.  That 
brought  him  by  the  engine,  and  the  crank  pin  on  the  driver 
struck  the  cart,  and  threw  the  horse  under  the  tender,  and  Iwoke 
his  leg  and  bruised  him  up.  Q.  You  say  you  were  the  length  of 
this  building  when  you  first  saw  him?  A.  I  might  have  been 
more.  Q,  How  close  were  you  when  you  first  saw  him?  A. 
If  he  had  kept  on,  he  would  have  gone  by;  the  horse  stopped 
about  10  feet  of  the  engine.  I  released  her,  and  let  her  go  by. 
Q.  How  far  did  you  run  after  you  struck  the  cart?  A.  I  judge 
about  eight  feet ;  it  didn't  make  a  revolution.  The  crank  pin 
came  just  near  enough  to  slew  the  "horse  around ;  it  struck  the 
right  wheel  of  the  cart.  The  driver  was  on  the  opposite  side  of 
me.  Q.  William  Hadley  said  you  hollered  to  him?  A.  No,  sir; 
I  never  said  a  word  to  him  until  I  stopped.  The  horse  was  down. 
I  said,  'Why  did  you  want  to  back  the  horse  in  the  train?'  Q. 
When  the  horse  began  to  back  the  last  time,  could  you  have 
^  stopped  the  train  to  prevent  him  from  backing  the  cart  into  the 
'  train  ?  A.  No  sir ;  it  was  so  quick.  He  stood  so  a  little  time. 
I  guess  I  moved  the  length  of  this  room  before  he  moved  the  sec- 
ond time — enough  for  me  to  go  by  him.  Instead  of  the  horse 
going  forward,  the  driver  had  the  reins  on  him;  he  backed  back. 
Q.  What  part  of  the  engine  struck  the  horse?  A.  The  front 
driver  struck  the  cart ;  that  is,  middle  of  the  engine." 

Upon  the  conclusion  of  the  evidence,  his  honor  granted  the 
motion  of  the  defendant  for  judgment  of  nonsuit,  and  the  plain- 
tiff excepted  and  appealed. 

Loftin  &  Dawson,  for  appellant. 
Rouse  &■  Land,  for  appellee. 

Allen,  J.  [1]  The  right  of  the  plaintiff  to  maintain  this  ac- 
tion must  be  determined  by  the  conduct  of  the  parties  after  the 
time  the  horse  began  to  back,  and,  if  the  evidence  presents  a 
phase  from  which  the  jury  cotild  find  that  the  engineer,  by  keep- 
ing a  lookout,  could,  by  the  exercise  of  ordinary  care,  have  seen 
that  a  collision  was  imminent,  in  time  to  stop  his  train  and  avoid 
it,  then  it  was  his  duty  to  do  so,  and  if  the  jury  should  so  find 
the  plaintiff  could  recover,  notwithstanding  the  failure  of  the 
driver  to  look  and  listen  at  the  crossing.  This  is  clearly  stated 
bv  Justice  Hoke,  in  Snipes  v.  ^Tanf.  Co..  1.S2  N.  C.  46.  67  S.  E, 
29.  After  discussing  the  duty  of  the  engineer  to  keep  a  lookout, 
and  to  stop  and  avoid  injury  when  he  can  do  so  by  the  exercise 
of  ordinary  care,  he  savs :  "Ordinarily,  cases  calling  for  appH- 
.cation  of  the  doctrine  indicated  arise  when  the  injured  person 
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was  down  on  the  track,  apparently  unconscious  or  helpless;  but 
such  extreme  conditions  are  not  at  all  essential,  and  the  ruling 
should  prevail  whenever  an  engineer  operating  a  railroad  train 
does,  or,  in  proper  performance  of  his  duty,  should,  observe  that 
a  collision  is  not  improbable,  and  that  a  person  is  in  such  a  posi- 
tion of  peril  that  ordinary  effort  on  his  part  will  not  likely  avail 
to  save  him  from  injury;  and  the  authorities  are  also  to  the  ef- 
fect that  an  engineer  in  such  circumstances  should  resolve  doubts 
in  favor  ot  the  safer  course."  The  quotation  speaks  in  terms 
of  persons,  but  the  principle  also  applies  to  injury  to  property. 
[2]  Under  this  rule,  what  is  the  evidence,  and  what  facts 
could  the  jury  find  from  it,  giving  it  a  construction  most  favor- 
able to  the  plaintiff,  which  we  must  do  on  a  motion  for  nonsuit? 
The  evidence  of  the  plaintiff,  if  believed,  shows  that  the  horse 
was  25  or  28  steps  beyond  the  crossing,  when  he  began  to  back; 
that  he  was  backing  towards  the  track;  that  he  continued  to 
back  without  stopping  until  there  was  a  collision  between  the 
wagon  and  the  train ;  that  the  driver  was  trying  to  stop  the  horse, 
and  could  not  do  so;  that  the  horse  and  wagon  and  driver  were 
in  full  view  of  the  engineer;  that  the  engineer  called  to  the 
driver,  and  told  him  to  stop  backing  into  the  train,  when  about 
15  or  20  yards  from  him;  that  at  the  time  the  horse  began  to 
back  the  engine  was  75  yards  from  the  crossing,  and  that  it 
could  have  been  stopped  in  eight  feet.  If  so,  there  was  evidence 
that  the  engineer  could,  by  the  exercise  of  ordinary  care,  have 
seen  that  a  collision  was  imminent  in  time  to  stop  the  engine  and 
avoid  the  injury.  There  was  evidence  on  the  part  of  the  defend- 
ant, which,  if  accepted  by  the  jury,  would  exonerate  it.  The  en- 
gineer testified  that  he  saw  the  horse  backing,  and  reduced  the 
speed  of  his  engine;  that  when  near  the  horse  and  wagon  the 
horse  stcqipcd,  and  appeared  to  be  under  control ;  that  he  then 
increased  his  speed,  and  as  he  was  passing  the  crossing  the  horse 
suddenly  reared  and  backed  into  the  train.  If  the  jury  should 
find  this  evidence  to  be  true,  the  defendant  would  not  be  liable. 
The  case  of  Kearns  v.  Railroad,  139  N.  C.  471,  52  S.  E.  131,  is 
not  in  conflict  with  these  views.  In  that  case  the  train  had 
passed  the  crossing  when  the  horse  began  to  back,  and  there  was 
no  evidence,  in  the  opinion  of  the  court,  of  anything  the  engineer 
could  have  done  to  avoid  the  injury. 

[3-5]  There  is  some  evidence  of  negligence  on  the  part  of' the 
driver  in  charge  of  the  horse  and  wagon  at  the  time  of  the  in- 
jury ;  but  it  is  not  of  such  character  that  we  can  declare,  as  mat- 
ter of  law,  that  it  amounts  to  contributorv  negligence.  It  was 
his  duty  to  look  and  listen  as  he  approached  the  crossing,  and 
ordinarily  a  failure  to  do  so  will  bar  a  recovery  for  an  injury  on 
the  crossing;  but  in  this  case  the  crossing  was  passed  in  safetv, 
and  there  is  no  causal  connection  between  this  failure  of  duty 
and  the  injury.    If,  after  the  horse  began  to  back,  the  driver  was 
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negligent,  and  this  negligence  continued  to  the  time  of  the  injun- 
and  contributed  to  it,  the  plaintiff  could  not  recover;  but  in  pass- 
ing upon  this  question  the  jury  would  have  the  right  to  consider 
his  surroundings,  and  the  law  would  require  no  more  of  him  than 
to  act  as  a  man  of  ordinary  prudence  would  have  done  under 
similar  circumstances.  The  question  is,  not  what  a  prudent  man 
would  do  now,  in  the  light  of  subsequent  events,  but  what  would 
a  man  of  ordinary  prudence  have  done  in  the  situation  the  driver 
was  placed. 

[6]  In  our  opinion,  there  was  some  evidence  for  the  considera- 
tion of  the  jury,  and  a  new  trial  is  ordered. 

New  trial. 


Dickinson  v.  Erie  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Sept.  U,  1911.) 

[81  Atl.  Rep.  104.) 

(Syllabus  by  the  Court.) 

Railroads— Accident  st  Crossuig— Contribntorr  N«(^geac«.— 
Where  the  view  of  a  driver  of  an  automobile  approaching  a  railroad 
grade  crossing  was  obstructed  by  permanent  obstructions,  so  that 
he  could  not  see  the  train  approaching  on  the  west-bound  track  nn- 
til  the  front  wheels  of  his  automobile  were  on  the  east-bound  track, 
and  it  appeared  that,  upon  reaching  the  top  of  a  hill  200  feet  distant 
from  the  crossing,  he  turned  off  power  and  proceeded  by  force  of 
gravity,  noi.selessly,  at  a  speed  of  four  mites  an  hour,  constantly 
looking  and  listening,  but  hearing  no  signals,  and  it  further  appeared 
that  there  were  no  transient  noises  nor  temporary  obstructions  to 
the  view,  he  was  not  guilty  of  contributory  negligence  as  a  niitt« 
of  law  in  not  stopping  before  his  view  became  effective. 

Railroads— Accident  at  Crossing — Cotuributory  Negligence.'— 
Where  a  traveler  upon  a  highway,  without  any  fault  on  his  part,  is 
placed  in  a  position  of  imminent  peril  at  a  railroad  crossing,  the  law 
will  not  hold  him  guilty  of  such  negligence  as  to  defeat  his  recovety 
if  he  does  not  select  the  very  wisest  course,  and  an  honest  mistake 
of  judgment  in  such  a  sudden  emergency  will  not  of  itself  consti- 
tute contributory  negligence,  although  another  course  might  have 
been  better  and  safer;  and  this  rule  is  especially  appli':able  when 
the  person  is  placed  in  such  perilous  position  by  reason  of  the  rail- 
road company's  negligence  in  failing  to  give  proper  signals.  All  Ihit 
is  required  of  a  person  in  such  an  emergency  is  that  he  act  with 
ordinary   care  under  the   circumstances;   it  being  for  the  jury  to  d^ 

•See  last  foot-note  of  preceding  case. 
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whether  such   an   emergency  existed,   and  whether  the  trav- 
eler acted   with  due  care. 

Railroads— Accident  at  Crossing  —  Contributory  Negligence. — 
Where  the  evidence,  when  the  plaintiff  rests,  leaves  the  contributory 
neglisence  of  the  plaintiff  in  doubt,  the  determination  of  the  ques- 
tion must   be   submitted   to  the  jury. 

(Additional  Syllabus  by  Editorial  Staff.) 

Railroads — Accident  at  Crossing — Contributory  NegUgence. — A 
traveler  on  a  highway  approaching  a  railroad  crossing  must  exer- 
cise such  care  as  an  ordinarily  prudent  man  would  exercise  under 
like  circumstances  in  looking  and  listening  for  approaching  trains, 
and  if  he  fails  to  do  so,  and  is  injured,  he  is  guilty  of  contributory 
negligence,  barring  recovery,  though  the  railroad  company  is  guilty 
of  negligence   also. 

Railroads — Accident  at  Crossing — Contributory  Negligence. — 
Where  there  are  permanent  obstructions  to  sight  that  would  make 
danger  invisible,  and  a  transient  noise  that  would  make  it  inaudible, 
it  is  negligence  to  go  forward  at  once  from  a  place  of  safety  at  a 
crossing  to  a  place  of  possible  danger. 
Gummere,  C.  J.,  and  Parker,  J.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  Joei  Dickinson  against  the  Erie  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  bi-ings  error.     Reversed, 

Herbert  Clark  GUson.  for  plaintiff  in  error. 
Corilandt  &•  Wayne  Parker,  for  defendant  in  error. 

Trenchard,  J.  This  action  was  brought  to  recover  damages 
sustained  by  the  plaintiff  in  the  way  of  injuries  to  his  person  and 
the  destruction  of  his  automobile,  occasioned  by  a  colUsion  with 
a  locomotive  engine  operated  by  the  defendant  company,  at  a 
highway  grade  crossing  at  Howells,  Orange  county,  N,  Y.  Ac- 
cording to  the  evidence  introduced  by  the  plaintiff,  no  bell,  whis- 
tle, or  other  warning  was  given  by  the  defendant's  train,  and 
there  was  no  flagman,  gate,  or  electric  bell  at  the  crossing.  At 
the  trial,  and  here,  therefore,  it  seems  to  have  been  properly  con- 
ceded that  there  was  thus  presented  at  least  a  jury  question  as 
to  the  negligence  of  the  defendant.  The  trial  judge  nonsuited  the 
plaintiff  on  the  ground  of  his  contributory  negligence,  and  the 
judgment  entered  thereon  is  now  here  for  review. 

It  appeared  that  the  highway  upon  which  the  plaintiff  was  trav- 
eling runs  north  and  south,  and  the  railroad  east  and  west.  The  ' 
plaintiff,  who  was  riding  in  and  operating  an  automobile,  was 
going  in  a  northerly  direction.  His  wife  and  daughter  were  rid- 
ing with  him.  As  the  plaintiff  approached  the  crossing,  he  came 
to  the  top  of  a  hill  about  200  feet  distant  from  the  crossing,  and 
from  that  point  the   highway    runs  slightly   downgrade   until   a 
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point  20  feet  from  the  track  is  reached.  There  were  three  tracks, 
the  first  to  be  crossed  was  the  east-bound ;  the  second,  the  west- 
bound, on  which  the  train  was  coming ;  and  the  third  was  a  sid- 
ing. When  the  plaintiff  reached  the  top  of  the  hill,  he  slowed 
down,  and  from  that  point  proceeded  "very  slowly ;  about  as  fast 
as  a  man  would  walk,  four  or  five  miles  an  hour."  The  power 
of  the  automobile  was  turned  off,  and  it  was  at  "low  speed 
which  acted  as  a  brake."  According  to  the  testimony,  the  au- 
tomobile then  made  no  noise.  As  the  plaintiff  approached,  the 
view  to  the  west  was  unobstructed.  The  view  to  the  east,  from 
which  direction  the  train  came,  was  obstructed  by  a  high  bank 
of  earth  running  parallel  with  the  highway  for  about  50O  feet 
to  a  point  about  26  feet  from  the  tracks.  A  considerable  part 
of  that  space  was  occupied  by  the  defendant's  freight  shed,  and 
by  telegdaph  poles  and  other  obstructions.  The  result  was,  as 
stated  by  the  trial  judge,  in  dealing  with  the  motion  to  nonsuit: 
"It  would  not  be  until  a  person  on  the  highway  had  cleared  the 
northerly  line  of  the  freight  shed  that  he  would  have  a  distinct 
view  of  the  west-bound  track  to  the  east  for  a  sufficient  distance 
to  make  his  observation  of  much  practical  use.  This  northerly 
line  of  the  freight  shed  is  nine  feet  three  inches  south  from  the 
nearest  rail."  After  referring  to  the  testimony  as  to  the  length 
of  the  automobile  and  the  position  of  the  plaintiff  therein,  the 
trial  judge  concludes:  "It  results,  I  think,  from  the  proofs  thai 
Mr.  Dickinson  could  first  get  a  long  unobstructed  view  to  the 
east  at  just  about  the  time  when  his  front  wheels  came  on  the 
south  rail  of  the  east-bound  track."  It  was  clearly  open  to  the 
jury  to  have  drawn  like  inferences  from  the  testimony.  The 
plamtiff  looked  both  to  the  east  and  west,  and  listened  con- 
stantly from  the  time  the  crossing  could  first  be  seen  which  was 
at  the  top  of  the  hill.  When  the  last  obstruction  (the  frei^t 
shed)  was  passed,  the  train  was  suddenly  seen  approaching  at 
a  speed  of  40  or  50  miles  an  hour.  Whereupon  the  plaintiS 
turned  the  steering  wheel  to  the  west  and  jumped  from  the  au- 
tomobile, dragging  his  wife  with  him.  In  jumping  he  injured 
his  knee.  His  daughter  also  jumped,  and  the  automobile  con- 
tinued by  force  of  gravity  over  the  first  track,  and  was  struck 
by  the  locomotive  on  the  west-bound  track.  The  distance  be- 
tween the  south  rails  of  the  two  tracks  was  13  feet.  The 
plaintiff  and  his  family  all  testify  that  they  alighted  upon  the 
east-bound  track.  The  learned  trial  judge  held  the  view  that 
when  he  jumped  the  plaintiff  was  in  a  place  of  safety,  and  non- 
suited upon  the  theory  that  he  was  guilty  of  contributory  negli- 
gence in  not  stopping  the  automobile,  instead  of  jumping.  We 
are  of  opinion  that  the  nonsuit  cannot  be  supported  upon  the 
ground  taken  by  the  trial  judge,  nor  upon  any  other  ground. 

[4]  The   defendant    first     contends    that   the   plaintiff    "was 
bound  to  stop  before  crossing  the  tracks."    As  a  general  rule,  a 
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traveler  on  a  highway  approaching  a  railroad  crossing  is  bound 
to  exercise  reasonable  care — that  is,  such  care  and  prudence  as 
an  ordinarily  prudent  man  would  exercise  under  like  circum- 
stances— in  looking  and  listening  for  approaching  trains  before 
going  on  the  crossing;  and  if  he  fails  to  do  so,  whereby  he  is  in- 
jured, he  is  guilty  of  contributory  negligence  barring  a  recovery, 
although  the  railroad  company  itself  is  guilty  of  negligence. 
Passman  v.  West  Jersev,  etc.,  R.  Co.,  68  N.  J.  Law,  719,  54  Atl. 
809,  61  L.  R.  A.  609,  96  Am.  St.  Rep.  573 ;  Swanson  v.  \ew 
Jersey  Central  R.  Co.,  63  N.  J.  Law,  605,  44  Atl.  852;  Penna. 
R.  R.  Co.  V.  Pfuelb,  60  N.  J.  Law,  278,  37  Atl.  1100,  affirmed 
61  \.-J.  Law,  287,  41  Atl.  1116.  Such  duty  to  look  and  listen 
before  crossing  requires,  especially  where  physical  conditions 
interfere  with  the  free  use  of  vision  or  hearing,  that  the  traveler 
should  exercise  care  to  select  a  position  from  which  an  effective 
observation  can  be  made,  and  to  use  the  necessary  means  within 
his  control  to  render  the  act  of  looking  and  listening  reasonably 
effective.  Conkling  v.  Erie  R.  R.  Co.,  63  N.  J.  Law,  339,  43 
Atl.  666. 

|5]  Where  there  are  permanent  obstructions  to  sight  that 
would  make  danger  invisible,  and  a  transient  noise  that  would 
make  it  inaudible,  it  is  negligence  to  go  forward  at  once  from 
a  place  of  safety  to  a  place  of  possible  danger,  without  wait- 
ing for  hearing  to  become  effective.  Central  R.  R,  Co.  v.  Smailey. 
61  X.  J.  Law,  277.  39  Atl.  695.  But  the  duty  to  stop  before 
crossing  has  not  been  held  in  this  state  to  arise  except  where 
there  are  transient  noises  or  temporary  obstructions  to  the  view. 
Wise  V.  Delaware,  L.  &  W.  R.  R.  Co.,  80  At!.  459;  .Merkle  v. 
New  York,  Lake  Erie,  etc.,  R.  Co.,  49  N.  J.  Law,  473.  9  Atl.  680; 
Central  Railroad  Co.  v.  Smallev,  61  N.  J.  Law,  277,  279,  39 
Atl.  695 ;  Keyley  v.  Central  R.  R.  Co.,  64  N.  J.  Law,  355,  45 
Atl.  811. 

[1]  We  have  pointed  out  that  in  the  present  case  it  was  open  to 
the  jury  to  find  that  the  view  of  the  plaintiff  to  the  east  was  ob^ 
structed,  so  that  he  could  not  see  the  approaching  train  until 
the  front  wheels  of  his  automobile  were  on  the  first  or  east- 
bound  track.  The  uncontradicted  testimony  was  that  the  auto- 
mobile made  no  noise  as  it  proceeded  downgrade  to  the  crossing, 
and  there  was  no  evidence  of  other  transient  noises,  nor  of 
tempera rv  obstructions  to  the  view.  Under  the  cases  cited. 
it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  not  stopping  before  his  view  be- 
came eiTective.  Since  the  plaintiff  was  not  neghgent  up  to  the 
point  where  the  train  came  into  view,  no  negligence  can  there- 
after be  imputed  to  him  as  a  matter  of  law,  because,  as  we 
have  pointed  out,  it  was  open  to  the  jurv  to  find  that,  when 
lie  cleared  the  freight  shed  so  as  to  enable  him  to  see  the  approach- 
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^ng  train,  the  front  wheels  of  his  automobile  were  on  the  first 
rail  of  the  first  track,  and  only  about  13  feet  from  the  west- 
bound track.  Dobbs  v.  West  Jersey  &  S.  R.  Co.,  78  N.  J.  Law, 
679.  75  Atl.  905 ;  Danskin  v.  Pennsylvania  R.  Co.,  79  X.  J.  Law 
526,  76  Atl.  975. 

[2]  The  defendant  argues  that  the  plaintiff  should  have 
stopped  his  automobile  on  the  first  track,  instead  of  Jumping. 
But  clearly  his  failure  to  stop  and  his  conduct  in  jumping  can- 
not be  said  to  be  negligence  as  a  matter  of  law.  Where  a  traveler, 
without  any  fault  on  his  part,  is  placed  in  a  position  of  imminent 
peril  at  a  crossing,  the  law  will  not  hold  him  guilty  of  such  neg- 
ligence as  to  defeat  his  recovery  if  he  does  not  select  the  very 
wisest  course,  and  an  honest  mistake  of  judgment  in  such  a 
sudden  emergency  will  not  of  itself  constitute  contributory  negli- 
gence, although  another  course  might  have  been  better  and  safer; 
and  this  rule  is  especially  applicable  where  the  person  is  placed 
in  such  perilous  position  by  reason  of  the  railroad  company's  neg- 
ligence, as  in  failing  to  give  the  proper  signals.  All  that  is  re- 
quired of  a  person  in  such  an  emergency  is  that  he  act  with  or- 
dinary care  under  the  circumstances ;  it  being  for  the  jury  to  de- 
termine whether  such  an  emergency  existed,  and  whether  the 
traveler  acted  with  due  care.  Weston  v.  Pennsylvania  R,  Co.,  74 
N.  J.  Law,  484,  65  Atl.  1015,  and  cases  there  cited.  In  the  case 
at  bar  the  plaintiff  was  confronted  by  a  sudden  peril,  without  any 
fault  upon  his  part,  and  by  reason  of  the  failure  of  the  defend- 
ant's servants  to  give  proper  signals.  It  may  well  haVe  been,  as 
the  plaintiff  testifies,  that  he  could  not  determine,  in  the  time  al 
his  disposal,  on  which  track  the  train  was  coming.  He  was  re- 
quired to  act  quickly.  He  might  have  applied  the  brakes,  tak- 
ing the  chance  of  the  train  being  on  the  first  track  and  the 
risk  that  the  brakes  would  fail  to  work.  He  might  pos- 
sibly have  attempted  to  escape  by  resort  to  some  other  means. 
If  he  had  chosen  any  such  other  courses,  and  had  been  stnick 
by  the  train,  it  might  have  been  argued  with  equal  weight  that 
he  should  have  jumped  when  he  had  the  opportunity. 

[3]  We  are  of  opinion  that  the  evidence  left  the  contribu- 
tory negligence  of  the  plaintiff  in  doubt,  and  the  determination 
of  the  question  should  have  been  submitted  to  the  jury. 

The  judgment  of  the  court  below  will  be  reversed,  and  a 
venire  de  novo  awarded. 

GuMMERE,  C.  J.,  and  Parker,  J.,  dissenting. 
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Encleman  v.  Boston  &  M.  R,  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  17;  1911.) 

[96  N.   E.  Rep.  73.] 

Railroads  —  Crouing  Accidents  —  Contributory  Negligence — Sig- 
nals.*— A  traveler  at  a  railroad  highway  crossing'  may  rightfully  as- 
sume  that  the  statutory  signals  will  be  given. 

Railroads — Croesing  Accidents — Signals — Cause  of  Accident — If 
statutory  signals  were  not  given,  the  jury  may  infer  that  the  acci- 
dent  at  a  railroad  crossing  was  caused  by  the  failure  to  give  them. 

Railroads — Crossing  Accidents — Injuries — Sufficiency  of  Evidence 
— Contributory  Negligence. — Evidence,  in  an  action  against  a  railroad 
company  for  injuries  at  a  crossing,  held  to  sustain  a  finding  that 
plaintiff  was  not  grossly  careless  in  crossing. 

Exceptions  from  Superior  Court,  Hampshire  County ;  Lora- 
nus  E.  Hitchcock,  Judge. 

Action  by  Otto  B.  Engleman  against  the  Boston  &  Maine 
Railroad.  Verdict  for  plaintiff  and  defendant  excepts.  Ex- 
ceptions overruled. 

This  is  an  action  of  tort  for  personal  injuries  received  by 
the  plaintiff  by  a  collision  of  his  carriage  and  the  locomotive 
of  the  defendant  at  a  grade  crossing  in  Belchertown.  The  de- 
fendant requested  the  court  to  rule  that  there  was  not  sufficient 
evidence  to  warrant  the  jury  in  finding  that  the  plaintiff  was  in 
the  exercise  of  legal  care,  and  the  court  refused  to  rule  as  re- 
quested and  submitted  the  case  to  the  jury  and  defendant  ex- 
cepted. 

Green  &  Bennett,  for  plaintiff. 
Richard  W.  Irwin,  for  defendant. 

Bkaley.  J,  [1-3]  The  jury  upon  conflicting  evidence  having 
specially  found  that  the  signals  required  by  St.  1906,  c.  463, 
pt.  2,  §  245,  were  not  given,  the  defendant  relies  only  upon  the 
defense,  that  as  matter  of  law  the  plaintiff  was  grossly  or  will- 
fully negligent.  The  night  was  dark,  but  the  plaintiff  testified, 
that  he  could  see  the  way  as  he  drove  along  in  his  buggy  -with 
a  tired,  gentle  horse  moving  no  faster  than  a  slow  walk.  He 
knew  that  the  highway  crossed  the  railroad  at  grade,  and  on 
his  approaching  the  crossing  he  looked  and  listened  for  passing 
trains,  but  not  seeing  or  hearing  a  train,  or  receiving  any  warn- 

•See  foot-note  of  Theisen  v.  Detroit  United  Ry.  (Mich.),  38  R. 
R.  R.  64,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  64;  last  foot-note  of  Case 
V.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R.  R.  387,  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  367. 
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ing  from  bell  or  whistle,  drove  on  to  the  track.  It  was  only 
after  the  horse  had  passed  to  the  track  that  suddenly  seeing 
the  headlight  .of  the  engine  and  realizing  his  peril,  he  urged 
him  forward  with  the  whip.  But  instantaneously  the  engine 
struck  the  team,  injuring  the  plaintiff,  and  damaging  the  horse. 
harness  and  carriage.  We  fail  to  discover  in  his  narration  of 
the  circumstances,  anything  tending  to  show  a  disposition  to 
lake  the  chance  of  getting  safely  over  without  regard  to  the 
movement  of  trains.  The  plaintiff  as  he  came  to  the  cro.ssing 
rightfully  might  expect,  that  the  statutory  signals  would  be 
given.  McDonald  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  186  Mass. 
747,  72  N.  E.  55,  And,  "if  the  signals  were  not  sounded 
the  jury  might  infer  that  tiie  absence  of  them  caused  the 
aocident."  Lamoureux  v.  New  York,  New  Haven  &  Hartford 
R.  R.,  169  Mass.  338,  339.  47  N.  E,  1009,  1010.  The  burden 
of  proof  rested  on  the  defendant,  and  if  it  be  assumed  that  the 
request  which  was  refused,  "that  there  was  not  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  plaintiff  was  in  the  exer- 
cise of  legal  care,"  raised  the  question  argued,  it  was  open  to 
the  jury  to  find  on  the  plaintiff's  testimony  that  his  conduct  was 
consistent  with  ordinary  caution,  or  at  least  that  he  was  not 
grossly  careless.  Clark  v.  Boston  &  Maine  R.  R.,  164  Mass. 
434,  41  N.  E.  666;  Doyle  v.  Boston  &  Albany  R.  R.,  145  Mass. 
386,  14  N.  E.  461 ;  McDonald  v.  New  York  Central  &  Hudson 
R.  R.  R.,  186  Mass.  474.  479,  72  N.  E.  55;  Bnisseau  v.  N.  Y.. 
N.  H.  &  H.  R.  R..  187  Mass.  84,  72  N.  E.  348;  Slattery  v.  N.  Y., 
N.  H.  &  H.  R.  R.,  203  Mass.  453,  459,  89  N.  E.  622,  133  Am. 
St,  Rep.  31 1. 

Exceptions  overruled. 
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Brooks  v.  Muncie  &  P.  Traction  Co. 

(Supreme  Court  of  Indiana,  Oct.  5,  191L) 

195  N.  E.  Rep.  1006.] 

Railroads— Intenirban  Railway— Crossing  Accident— Contribut<»y 
Negligence — Evidence. — In  an  action  for  death  of  a  traveler  at  an 

interurban  railway  crossing,  evidence  held  to  warrant  a  finding  that 
the  death  of  plaintiffs  intestate  was  proximately  caused  by  his  own 
contributory  negligence. 

Railroads — Interurban  Railway — Crossing  Accident — Negligence — 
Failure  to  Whistle. — Failure  of  the  motorman  of  an  interurban  rail- 
way car  to  sound  the  whistle  while  the  car  was  approaching  a  cross- 
ing at  which  decedent  was  killed,  at  a  distance  of  not  more  than  100 
or  less  than  80  rods  from  the  crossing,  was  not  the  proximate  cause 
of  the  accident  where  the  whistle  was  sounded  when  the  car  was 
about  60  rods  east  of  the  crossing,  and  was  not  heard. 

Railroads— Interurban  Railway — Crossing  Accident — Willful  In- 
jury— Evidence. — Evidence  held  to  warrant  a  finding  that  decedent'i 
death  at  an  interurban  railway  crossing  was  not  willfully  inflicted 
by  defendant's  servants. 

Trial — Instructions — "Approximately" — Effect  to  Mislead — " Proxi- 
mately."— An  instruction  on  contributory  negligence,  in  an  action  for 
death  at  an  interurban  railway  crossing,  was  not  defective  in  the 
use  of  the  word  "approximately,"  instead  of  "proximately;"  the  two 
words  being  so  closely  allied  in  meaning  that  the  use  of  the  former, 
in  a  clause  requiring  such  negligence  to  have  "approximately"  con- 
tributed to  the  injury,  could  not  have  misled  the  jury. 

Trial— Instnictiona — Construction  as  a  Whole. — An  instruction  on 
contributory  negligence,  in  an  action  for  death  at  an  interurban 
railway  crossing,  was  not  erroneous  for  failure  to  require  that  de- 
cedent's negligence  must  have  "materially"  contributed  to  decedent's 
death;  the  court  having  expressly  so  charged  in  other  instructions. 
Railroads— Crossing  Accident^Look  and  Listen  Rule. — Decedent 
was  killed  at  an  electric  interurban  railway  crossing  by  an  express 
car  weighing  32  tons,  and  equipped  with  79  horse  power  motors,  air 
brakes,  whistle,  and  gong,  and  geared  to  run  50  to  59  miles  per 
hour.  At  the  point  of  the  accident,  the  car  running  10  miles  an 
hour,  under  ordinary  conditions,  could  have  been  stopped  in  40  feetj 
and,  at  a  speed  of  40  to  50  miles  an  hour,  in  450  feet.  Held  that, 
while  the  rule  requiring  a  traveler  to  stop,  look,  and  li.sten  is  not 
fully  applicable  to  a  city  crossing,  it  is  applicable  to  a  country  roact 
crossing  the  private  right  of  way  of  an  electric  line. 

Trial — Request  to  Charge — Instructions  Given. — It  was  not  error 
to  refuse  a  request  to  charge  covered  by  instructions  given. 

Trial^Instructions — Application  to  Evidence. — Where  in  an  action 
tor  death  at  an  electric  railway  crossing,  decedent  was  driving  at 
the  time,  the  court  did  not  err  in  refusing  an.  instruction  that  the 
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negligence  of  the  driver  of  a.  vehicle  in  whicli  a  passenger  it  being 
carried  cannot  be  imputed  to  the  passenger,  when  he  does  not  con- 
trol  the  actions  of  the  driver. 

Railroads  ^Inteairban  Railway  —  CroBsing  Accident  —  Speed.*— 
There  being  no  statute  regulating  the  speed  of  interurban  railway- 
cars,  the  court  did  not  err,  in  an  action  for  death  at  an  interurban 
railway  crossing,  in  charging  that  it  is  not  negligence  in  itself  for 
an  electric  traction  car  to  pass  over  a  highway  crossing  in  a  country 
at  any  rate  of  speed  consistent  with  the  safety  of  persons  and  prop- 
erty carried  on  such  ears,  in  connection  with  other  instructions,  leav- 
ing to  the  jury  the  right  to  determine  whether  defendant's  servants 
exercised  reasonable  care  under  the  circumstances  in  running  Ihe 
car  in  question  at  the  speed  shown. 

Appeal  and  Enxw — Review — Prejudice — Inatnictions. — Errors  com- 
mitted in  instructions  are  not  ground  for  reversal,  as  expressly  pro- 
vided by  Burns'  Ann.  St.  1908,  §|  407,  700,  where  the  verdict  was 
clearly  right  under  the  evidence. 

Executors  and  Administrators— Actiotta  by  Administrator— Wrong- 
ful Death — Costs — Lien  on  Assets. — Where  an  administrator  sued  (or 
wrongful  death  for  the  exclusive  benefit  of  decedent's  widow,  as  au- 
thorized by  Burns'  Ann.  St.  190S,  g  285,  and  a  judgment  was  ren- 
dered against  him  for  costs,  such  judgment  was  not  a  Tien  on  the 
assets  of  decedent's  estate,  but  was  against  plaintiff  suing  as  admin- 
istrator. 

Appeal  from  Circuit  Court,  Delaware  County ;  James  G. 
Leffier,  Judge. 

Action  by  George  W.  Brooks,  as  administrator,  etc.,  against 
the  Muncie  &  Portland  Traction  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Case  transferred  from  the  .Ap- 
pellate Court  under  Acts  1901,  c.  259  {Burns'  Ann.  St. 
1908,  §   1405).  Affirmed. 

Geo.  H.  Koons,  for  appellant. 

Snyder  &  Sftiilh  and  Rollin  Warner,  for  appellee. 

Morris,  J.  The  appellant,  George  W.  Brooks,  as  adminis- 
trator of  the  estate  of  Sandford  L.  McKinney,  deceased,  insti- 
tuted this  action  against  appellee  for  damages,  for  the  alleged 
negligent  killing  of  appellant's  decedent. 

There  was  a  trial  by  jury  and  verdict  for  defendant.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  was  rendered  for 
defendant.     From  this  judgment,  plaintiff  appeals.  The  assigned 

•For  the  authorities  in  this  series  on  the  question  whether  any 
rate  of  speed  of  a  train  over  a  country  highway  crossing  may  be 
negligent,  sec  first  paragraph  of  first  foot-note  of  Elliott  v.  New 
York,  etc.,  R.  Co.  (Conn),  39  R.  R.  R.  247,  62  Am.  &  Eng.  R.  Cas, 

N.   S.,    247. 
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errors  are  the  overruling  of  the  motion  for  a  new  trial,  and  ren- 
dering judgment  against  appellant  for  costs. 

The  grounds  assigned  for  a  new  trial  were  that  the  verdict 
was  contrary  to  law,  and  was  not  sustained  by  sufficient  evidence ; 
that  the  court  erred  in  the  giving  of  certain  instructions  to  the 
jury;  that  it  also  erred  in  refusing  to  give  to  the  jury  certain 
instriKtions  requested  by  plaintiff.  Interrogatories  submitted 
by  the  court  were  answered  by  the  jury,  and  returned  with  the 
general  verdict. 

The  first  and  second  paragraphs  of  complaint  alleged  that  the 
death  of  plaintiff's  decedent  was  caused  by  defendant's  negli- 
gence; the  third  paragraph  alleged  that  the  death  of  decedent 
was  caused  by  injuries  willfully  inflicted  by  defendant's  servants, 

[1]  The  errors  assigned  here  require  this  court  to  determine 
the  sufficiency  of  the  evidence  to  support  the  verdict.  The  follow- 
ing facts  are  supported  by  the  evidence :  In  August,  1906,  when 
the  fatal  accident  occurred,  defendant  was  operating  an  interur- 
ban  electric  railway  on  its  right  of  way,  which  ran  from  the 
northeast  to  the  southwest.  The  accident  occurred  at  the  in- 
tersection of  defendant's  track  by  a  public  highway,  running 
north  and  south.  On  the  east  side  of  the  highway,  there  was  a 
cornfield,  extending  south  to  defendant's  right  of  way ;  the  com 
in  the  field  was  thick,  and  about  10  feet  high,  and  obstructed 
the  view  to  the  east.  The  point  of  the  cornfield  farthest  south 
was  about  40  feet  north  of  the  railway  track.  The  railroad  was 
about  three  feet  higher  than  the  level  of  the  highway,  and  was 
blasted  with  broken  stone,  and  this  broken  stone  extended  about 
eight  feet  north  of  the  track ;  the  three  feet  of  incline  commenced 
eight  feet  north  of  the  track.  The  cornfield  extended  east 
about  1,400  feet,  and  north  to  Caleb  Reed's  residence.  East 
of  the  cornfield  was  a  woods.  Caleb  Reed  lived  on  the  east 
side  of  the  highway,  about  400  feet  north  of  the  crossing.  From 
his  residence  south  to  the  railway  there  is  a  gentle  decline.  In 
driving  south  along  the  highway,  after  passing  the  cornfield,  there 
was  nothing  to  obstruct  the  view  of  a  car  approaching  from  the 
east,  except  wooden  trolley  poles,  12  to  15  inches  in  diameter, 
and  34  feet  high,  located  100  feet  apart,  on  a  line  6  to  7  feet 
north  of  the  track.  These  poles  did  not  obstruct  the  view  until 
the  traveler  approached  to  within  8  feet  of  the  track,  and  ceased 
to  obstruct  the  view  of  one  within  6  feet  thereof. 

The  decedent  was  familiar  with  the  crossing.  On  the  afternoon 
of  the  accident,  decedent,  with  his  brother-in-law,  Frank 
H.  Young,  were  riding  south  on  the  highway,  in  a 
spring  wagon.  Decedent  was  on  the  east  side  of  the  seat, 
driving  the  horse.  The  horse  which  drew  the  spring  wagon  was 
trotting  slowly,  four  or  five  miles  per  hour.  When  the  spring 
wagon  was  passing  the  Reed  residence,  both  decedent  and  Young 
spoke  to  Reed.     When  they   were  passing  Reed's,  some   pigs 
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ran  out  of  Reed's  lot  onto  the  highway,  and  ran  in  front  of  the 
spring  wagon.  Reed  went  into  the  highway,  watching  the  pigs 
in  front  of  the  wagon,  and  observed  decedent  and  Young  up 
until  the- time  of  the  accident.  The  horse  continued  in  the  stew 
trot,  with  the  pigs  running  ahead  of  the  vehicle.  When  the 
spring  wagon  reached  the  rock  ballast  that  leads  up  onto  the 
track,  both  decedent  and  Young  were  leaning  forward  in  the 
wagon,  with  their  heads  laid  together.  There  was  a  lunch  pail 
in  the  wagon.  When  the  wagon  was  about  100  feet  north  of 
the  crossing.  Reed  saw  a  car  approaching  from  the  east,  about 
400  to  450  feet  away.  When  the  rig  started  onto  the  rock, 
about  eight  feet  north  of  the  rail,  Reed  shouted  a  warrii^  to 
decedent  and  Young,  but  the  warning  was  not  heard.  At  that 
time  the  horse  changed  its  gait  from  a  trot  to  a  walk.  Neither 
Young  nor  decedent  looked  to  the  east  before  the  accident.  The 
spring  wagon  was  struck  by  ihe  approaching  car,  and  decedent 
was  instantly  killed.  A  very  short  time  before  the  accident, 
a  passenger  car  had  passed  over  the  crossing,  going  west.  This 
was  observed  by  Young  and  decedent,  as  they  approached  the 
crossing. 

The  car  which  struck  decedent  was  an  express  car,  and  ap- 
proached the  crossing  at  a  speed  of  from  45  to  50  miles  per  hour. 
The  car  was  equipped  with  a  whistle,  which  was  sounded  when 
the  car  was  afraut  1.000  feet  east  of  the  crossing.  The  whistle 
was  not  sounded,  except  the  one  time,  during  the  approach 
of  the  car  from  a  point  100  rods  east  of  the  crossing.  When 
about  250  feet  east  of  the  crossing,  the  motorman  saw  the  horse 
approaching  the  crossing,  and  immediately  set  th&  emergency 
brakes  on  the  car,  and  endeavored  to  sound  the  whistle.  b'Jt 
failed.  Wlien  about  75  feet  from  the  crossing,  the  motorman 
shouted,  to  attract  the  attention  of  the  occupants  of  the  vehicle. 
The  hearing  and  eyesight  of  both  decedent  and  Young  were  good. 

[2]  Under  the  above  facts,  we  cannot  say  that  the  jury  was  not 
warranted  in  finding  for  the  defendant,  by  reason  of  decedent's 
contributory  negligence.  Nor  can  we  say  that  defendant's  neg- 
ligence in  failing  to  sound  the  whistle  while  the  car  was  ap- 
proaching at  a  distance  of  not  more  than  100,  nor  less  than  80, 
rods  from  the  crossing  was  the  proximate  cause  of  the  injury. 
The  whistle  was  sounded  when  about  60  rods  east  of  the  cross- 
ing, but  was  not  heard.  It  is  less  likely  that  a  sound  of  the 
whistle  80  to  100  rods  away  would  have  been  beard. 

[3]  The  jury  found,  by  answers  to  proper  interrogatories, 
that  the  injury  to  decedent  was  not  willfully  inflicted  by  de- 
fendant's servants.  The  evidence  supports  the  jury's  finding  in 
this  particular.  The  verdict  of  the  jury  was  sufficiently  supported 
by  the  evidence. 

[4]  Appellant  claims  the  court  erred  in  giving  the  following 
instruction:     "Even  though  you   should  find  that  the  defend- 
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ant  was  negligent,  as  charged  in  the  first  and  second  paragraphs 
of  the  amended  complaint,  yet,  if  it  also  appears  from  a  fair 
preponderance  of  the  evidence,  whether  from  that  introduced  by 
the  plaintiff  or  by  the  defendant,  or  both,  th&t  the  plaintiff's 
decedent  was  also  negligent,  in  any  matter  approximately  con- 
tributing to  his  injury,  such  negligence  on  his  part  would  defeat 
his  cause  of  action,  stated,  in  those  paragraphs,  and  he  could 
not  recover  thereon."  The  word  "approximately"  is  used  in 
this  instruction,  instead  of  "proximately."  The  words  in  mean- 
ing are  so  closely  allied  that  the  use  of  the  former,  in  the  connec- 
tion in  which  it  appears  in  this  instruction,  could  not  have  misled 
the  jury,  especially  in  view  of  other  instructions  given.  Pledger 
V.  Chicago,  etc.,  R.  Co.,  69  Neb.  456,  95  X.W.  1057. 

[5]  It  is  further  claimed  that  the  instruction  was  erroneous, 
because  the  court  failed  to  charge  the  jury  that  such  negligence 
of  plaintiff  must  "materially"  contribute  to  his  injury.  In  sup- 
port of  this  contention,  appellant  cites  Indianapolis,  etc..  Transit 
Co.  V.  Edwards  (1905)  36  Ind.  App.  202,  74  N.  E.  533.  Conced- 
ing the  correctness  of  appellant's  claim,  the  omission  is  harmless. 
In  instruction  No.  5,  given  by  the  court,  the  jury  was  told 
the  plaintiff's  right  of  recovery  would  not  be  defeated,  "unless 
you  should  believe  that  the  plaintiff  was  guilty  of  contributory 
negligence  which  materially  contributed  to  his  injuries."  The 
jury  was  likewise  instructed  in  the  thirteenth,  twenty -second, 
and  thirt}'-sixth  instructions  given  in  the  court. 

[6]  In  its  twenty-fifth  instruction,  the  court  told  the  jury 
that  it  was  the  duty  of  a  traveler,  about  to  cross  a  railroad  track, 
to  listen  for  signals,  and  look  up  and  down  the  track ;  that  if 
decedent  could  have  seen  an  approaching  car,  in  time  to  escape,  it 
will  be  presumed,  in  case  of  injury,  either  that  he  did  not  look 
or,  if  he  did,  that  he  did  nor  heed  what  he  saw.  This  instruc- 
tion is  vigorously  assailed  by  counsel  for  appellant,  who  contends 
that  the  "look  and  listened"  rule,  adopted  generally  by  the 
courts  in  railroad  crossing  cases,  has  no  place  in  accidents  oc- 
curring at  crossings  of  electric  interurban  railroads  with  country 
highways;  that  electric  cars  are  light  and  easily  controlled;  that 
the  same  company  usually,  as  in  this  case,  occupies  the  streets 
of  cities  and  towns,  and  there  operates  a  street  railway ;  that  an 
interurban  railway,  in  its  operation,  resembles  a  street  railway, 
and  the  same  rule  should  be  applied  to  it  as  applies  to  street 
railways  in  cities. 

It  has  been  held  by  our  courts,  and  generally  by  the  courts 
of  other  states,  that  the  rule  in  steam  railroad  crossing  cases 
is  not  fully  applicable  to  crossing  accidents  on  street  railways 
in  towns  and  citites.  Indianapolis  St.  R.  Co.  v.  Marschke  (1906) 
166  Ind.  490.  77  N.  E.  945;  Indianapolis  Traction  Co.  v.  Kidd 
(1906)  167  Ind.  402.  79  N.  E.  347,  7  L.  R.  A.  (N.  S.)  143; 
Indianapolis  St.  R.  Co.  v.  Schmidt,  35  Ind.  App.  202,  71  N.  E. 
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663,  72  N.  E.  478;  36  Cyc.  1539;  Pilmer  v.  Boise  Traction  Co. 
(1908)  14  Idaho.  327,  94  Pac.  432,  15  L.  R.  A.  (N.  S.)  254. 

The  defendant  was  operating  an  electric  railway  between  Mun- 
cie and  Portland,  and  in  each  of  the  cities  ran  its  car  over  some 
of  the  streets  thereof.  Every  hour  of  each  day,  from  5  o'clock 
a.  m.  to  11  o'clock  p.  m.,  a  passenger  car  started  from  each  of 
the  cities,  destined  for  the  other.  The  passenger  cars  weighed 
about  30  tons,  and  were  14  feet  high.  Between  the  two  cities, 
the  defendant  operated  an  express  car,  which  made  two  round 
trips  per  day.  This  car,  which  collided  with  plaintiff's  decedent, 
was  45  feet  long,  14  feet  high,  weighed  32  tons,  had  75  horse 
power  motors,  and  was  equipped  with  whistle  and  gong,  and 
Westinghouse  air  brakes,  and  was  propelled  by  electricity,  trans- 
mitted through  an  overhead  trolley.  The  car  was  geared  to  run 
at  a  speed  of  from  50  to  55  miles  per  hour. 

The  accident  happened  in  the  daytime,  on  defendant's  privately 
owned  right  of  way,  in  the  country,  about  four  miles  north- 
east of  Muncie.  At  that  point,  running  at  a  speed  of  10  miles 
per  hour,  the  car  could,  under  ordinary  conditions,  have  been 
stopped  in  40  feet;  at  a  speed  of  25  miles  per  hour,  in  300  feet; 
at  a  speed  of  45  to  50  miles  per  hour,  in  about  450  feet. 

Electric  interurban  railroads,  to  transport  passengers  and 
property,  are  authorized  by  our  laws.  Bums'  Stat.  1908,  § 
5675.  They  have  been  accorded  practically  the  same  rights, 
and  been  subjected  to  the  same  restrictions,  as  have  steam  rail- 
roads. The  General  Assembly  has  not  seen  fit  to  limit  the  speed 
of  their  cars  while  running  through  the  country. 

The  momentum  of  an  electric  car,  weighing  30  tons,  running 
at  a  speed  of  45  to  50  miles  per  hour,  is  not  so  great  as  that  of 
the  ordinary  freight  or  passenger  train  running  on  a  steam  road, 
at  a  lower  rate  of  speed;  but  it  is  such  that  the  danger  to  the 
traveler  on  the  highway  crossing  is  practically  as  great  in  the  one 
case  as  in  the  other,  and  we  see  no  reason  whv  the  "look  and 
listen"  rule,  applied  almost  universally  to  accidents  at  steam 
road  crossings,  should  not  apply  to  the  facts  in  issue  here;  and 
in  our  opinion  the  lower  court  did  not  err  in  its  twentv-fifth 
instruction.  Cable  v.  Spokane,  etc.,  R.  Co.,  50  Wash.  6*19.  97 
Pac.  744,  23  L.  R.  A,  (N,  S.)  1224.  and  notations;  Phillips  v. 
Washington,  etc.,  R.  Co.,  104  Md.  455.  65  Atl.  422;  Robinson  v. 
Rockland.  T,  &  C.  Street  R.  Co.,  99  Me.  47.  58  Atl.  57;  Folk- 
mire  V.  Michigan,  etc.,  R.  Co.,  157  Mich.  159,  121  N.  W.  811; 
Heitman  v.  Pacific  Elect.  R.  Co.,  10  Cal.  App.  397,  102  Pac. 
15.  It  does  not  follow  that  in  all  cases,  and  under  all  con- 
ditions, the  crossing  of  an  interurban  electric  railway  is  to  be 
governed  by  the  rules  applied  to  steam  railways,  but  the  rule 
in  controversy  is  applicable  to  the  situation  here  considered. 

[7]  Plaintiff  requested  an  instruction  informing  the  jury  that 
contributory   negligence  was  not  a  defense  to  the  third  para- 
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graph  of.  complaint,  which  alleged  a  willful  injury.  Error  is 
predicated  on  the  court's  refusal  to  give  the  instruction.  The 
point  was  covered  in  instruction  No.  39  given,  wherein  the  court 
informed  the  jury  that  "contributory  negligence  is  not  a  defense 
to  an  action  for  willful  injury,  or  willful  killing." 

[8]  Appellant  requested  certain  instructions  informing  the 
jury,  in  substance,  that  the  negligence  of  a  driver  of  a  vehicle 
in  which  a  passenger  is  being  carried  cannot  be  imputed  to  the 
passenger,  when  he  does  not  control  the  actions  of  the  driver. 
Assuming  the  correctness  of  these  instructions  as  abstract  propo- 
sitions of  law,  the  court  rightfully  refused  to  give  them,  be- 
cause they  were  not  applicable  to  the  facts.  The  evidence  shows 
beyond  controversy  that  decedent  was  doing  the  driving. 

[9]  Instruction  No.  27,  given  by  the  court,  is  as  follows: 
"I  instruct  you  that  there  is  no  statute  regulating  the  rate  of 
speed  at.  which  an  interurban  car,  or  electric  traction  car,  may 
pass  over  a  highway  crossing  in  the  country,  and  it  is  not  negli- 
gence, in  itself,  for  such  cars  to  be  run  over  highway  crossings, 
in  the  country,  at  any  rate  of  speed  consistent  with  the  safety 
of  the  persons  and  property  carried  on  such  cars."  Appellant's 
counsel  asserts  this  was  erroneous.  In  Lake  Shore,  etc.,  R.  Co, 
V.  Barnes,  166  Ind.  7,  76  N.  E.  629,  3  L.  R.  A.  (N.  S.)  778.  this 
court  held  that  it  was  not  negligence  per  se  to  run  a  train,  over 
an  ordinary  country  highway  crossing,  at  any  speed  consistent 
with  the  safety  of  the  persons  and  things  being  carried.  It 
is  generally  held  that,  in  the  absence  of  statutory  regulation, 
railways  may  use  their  discretion  in  establishing  the  speed  of  their 
trains.  33  Cyc.  971,  This  does  not,  however,  excuse  railway 
companies  from  the  common-law  duty  of  exercising  care  for 
the  safety  of  persons  traveling  on  highways  crossing  their 
tracks;  and  the  rate  of  speed  to  be  used  in  a  given  case  depends 
on  the  nature  of  the  crossing  and  other  circumstances  sur- 
rounding the  alleged  injury.  The  instruction  given  was  not 
erroneous,  coupled,  as  it  was,  with  other  instructions,  which 
left  to  the  jury  the  right  to  determine  whether  or  not  defend- 
ant exercised  reasonable  care  and  prudence,  under  the  particu- 
lar circumstances  of  the  case,  in  running  the  car  in  question 
at  the  speed  shown  h -■  the  evidence. 

[10]  Appellant  complains  of  the  action  of  the  court  in  refusing 
to  give  other  instructions  requested.  It  is  sufficient  to  say  that 
such  of  these  as  were  applicable  to  the  evidence  were  substan- 
tially covered  by  other  instructions  given.  There  were  objec- 
tions to  other  instructions  given  by  the  court,  not  discussed  in 
the  opinion,  but  we  are  of  the  opinion  that  the  court  committed 
no  error  therein  harmful  to  apellant.  Besides,  the  verdict  of 
the  jury  is  clearly  right  under  the  evidence,  and  if  there  were 
any  errors  committed  in  instructing  the  jury,  they  did  not  affect 
any  substantial  right  of  appellant,  and  in  such  case  interven- 
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ing  errors,  if  any,  should  be  disregarded.  Bums'  Stat.  1908. 
§§  407.  700:  Terre  Haute,  etc.,  R.  Co.  v.  Salmon.  34  Ind.  App. 
564.  73  N.  E.  268. 

[11]  The  judgment  rendered  was  as  follows:  "It  is  there- 
fore considered  by  the  court  that  the  plaintiff  take  nothing  by 
his  action  herein,  and  that  the  defendant  have  and  recover  of 
and  from  the  plaintifE  its  costs  in  this  behalf  laid  out  and  ex- 
pended, taxed  at  $ ."  The  appellant  asserts  that  decedents 

estate  has  no  interest  whatever  in  the  result  of  the  suit,  and  the 
assets  thereof  are  not  liable  for  costs,  and  a  judgment  cannot 
be  properly  rendered  against  the  estate  for  such  costs.  This 
action  was  brought  under  Rums'  Stat.  1908,  §  285,  for  the  ex- 
clusive benefit  of  decedent's  widow,  by  the  administrator.  The 
judgment  is  not  a  Hen  on  the  assets  of  decedent's  estate,  but 
IS  against  plaintiff  suing  in  the  capacity  provided  for  in  section 
285,  Burn's  Stat.,  supra.  Lake  Erie,  etc.,  R.  Co.  i*.  Charman,  161 
Ind.  95,  97  N.  E,  923.     There  is  no  error. 

Judgment  affirmed. 


Anderson  v.  Inter-State  Mfg.  Co. 

(Supreme  Court  of  Iowa,  Oct.  20,  1911.) 

[132  N.  W.  Rep.  812.] 

Railroads — Ri^t  of  Wajr — Permitting  Use  for  Warehouse.— It  is 
nol  a  misuse  of  a  railroad's  easement  in  its  right  of  way  for  it  to 
permit  a  manufacturer  to  build  and  use  a  warehouse  thzreon,  prin- 
cipally to  facilitate  shipments  over  its  road,  though  some  of  his  man- 
ufactures which  he  stores  there  are  shipped  over  other  roads. 

Appeal  from  District  Court,  ^tahaska  County ;  W.  G.  Cle- 
ments, Judge. 

Action  in  equity  to  abate  a  nuisance,  and  to  enjoin  the  de- 
fendant from  maintaining  a  building  on  certain  premises.  There 
was  a  judgment  giving  the  plaintiff  only  a  part  of  the  relief 
she  asked,  and  she  appeals.    Affirmed, 

Bolton  &  Shangle,  for  appellant. 
Burrell  &  DeiHtt,  for  appellee. 

Shf.rwin,  C.  J.  The  Chicago,  Burlington  &  Quincy  Railway 
Company  owns  and  operates  a  right  of  way  easement  in  the  land 
on  which  the  building  in  controversy  is  situated.  The  plaintiff 
owns  lots  which  abut  said  right  of  way,  and  claims  to  own 
the  fee  in  the  right  of  way.  The  defendant  manufactures  and 
deals  in  furnaces,  and  leased  of  the  railway  company  a  portion 
of  its  right  of  way  for  the  erection  of  a  warehouse  in  which  to 
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store  its  furnaces;  its  manufacturing  plant  being  not  far  there- 
from. The  lease,  among  other  thmgs,  provided  as  follows: 
"It  is  further  agreed  that  the  land  hereby  leased  is  to  be  used 
for  the  location  of  a  warehouse  for  storage  of  furnaces  only. 
It  is  further  agreed  that  the  lessee  will  give  the  lessor  the  pref- 
erence on  all  shipments  of  freight  handled  by  the  lessee  to  or 
from  the  town  above  mentioned  when  the  tariff  rates- to  or 
from  common  points  are  as  low  as  those  of  any  other  railroad." 
The  warehouse  had  been  in  use  a  little  over  a  year  when  this 
action  was  brought  to  restrain  the  defendant  from  contimiing 
its  use  and  asking  an  order  for  its.  removal.  The  trial  court 
found  that  as  constructed  the  building  threw  water  onto  the 
plaintiff's  premises,  which  constituted  a  nuisance,  and  ordered  a 
change  that  would  obviate  that  trouble,  but  found  that  the  de- 
fendant had  the  right  to  maintain  the  building.  As  the  plaintiff 
does  not  appeal,  the  only  question  before  us  is  the  correctness  of 
the  court's  finding  against  the  plaintiff.  For  the  purposes  of  this 
case,  we  shall  treat  the  plaintiff  as  the  owner  of  the  fee  in  the 
right  of  way.  She  contends  that  the  use  of  the  building  is  for 
private  purposes  only,  and  that  such  use  cannot  be  maintained 
under  the  easement  acquired  by  the  railway  company.  The 
plaintiff's  brief  and  argument  are  very  complete,  and  with  the 
greater  part  thereof  we  can  fully  agree.  But,  as  we  view  this 
case,  the  controlling  questions  are  of  fact  only.  It  is  well  settled 
that  a  railway  company,  owning  only  an  easement  in  its  right  of 
way  or  depot  grounds,  may  not  divert  their  use  to  purposes  other 
than  those  granted  by  its  franchise,  or  by  the  statute  authorizing  . 
the  condemnation  of  the  land  for  railway  use.  It  is  said  that  "in 
respect  to  lands  taken  by  railroad  corporation,  although  the  dis- 
cretion of  the  directors  is  unlimited  as  to  the  mode  and  extent 
of  the  use  or  occupation  for  the  purposes  for  which  the  corpora- 
tion is  created,  yet  it  is  definitely  limited  by  those  purposes.  Any 
use  of  the  land  confessedly  for  other  purposes,  or  not  apparently 
for  purposes  permitted  by  its  charter,  is  not  protected  by  its  au- 
thoritv."  Proprietors  of  Locks  and  Canals  i'.  Nashua  &  L.  R. 
Co.,  104  Mass.  1,  6  Am.  Rep.  181;  Pierce  v.  Boston  &  L  R. 
Corp..  141  Mass.  481,  6  N.  E.  96. 

The  concrete  question  before  us  then,  is  whether  the  use  of 
the  building  in  question  for  warehouse  purposes  is  under  the 
facts  a  misuse  of  the  railway  company's  easement  in  the  land 
occupied  by  said  building.  As  we  have  said,  the  defendant's 
manufacturing  plant  is  situated  not  far  from  the  building  in 
question  and  near  the  line  of  the  Chicago,  Burlington  &  Quincy 
Railway  at  this  point.  During  the  year  immediately  preceding 
the  trial  below  the  defendant  shipped  over  the  Burlington  hne 
from  this  warehouse  750,000  pounds  of  furnaces,  which 
amounted  to  over  three-fourths  of  its  entire  shipments.     The 
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location  of  the  warehouse  made  the  loading  of  this  freight  easy, 
and  saved  the  expense  of  hauling  for  the  purpose  of  loading. 
That  the  railway  company  might  have  built  and  used  a  ware- 
house for  such  purpose  on  its  grounds  under  its  easement  can- 
not be  seriously  questioned,  and,  if  that  be  true,  we  see  no  rea- 
son why  the  defendant  may  not  legally  build  and  use  a  ware- 
house for  the  same  purpose.  The  principal  use  to  which  the 
building  was  put  was  to  facilitate  shipments  over  the  road  own- 
ing the  easements,  and  the  mere  fact  that  the  defendant  stored 
there  some  furnaces  which  were  shipped  over  other  roads  does 
not  in  our  judgment  constitute  a  misuse  of  the  easement  If 
that  were  so,  then  a  grain  buyer,  operating  an  elevator  on  the 
right  of  way,  could  not  sell  a  load  of  grain  to  a  neighboring 
farmer  without  forfeiting  his  right  to  use  his  elevator  for  rail- 
way shipping  purposes.  This  holding  is  in  accord  with  the  de- 
cision in  Heskett  v.  Wabash,  St.  I-ouis  &  Pacific  Ry.  Co.,  61 
Iowa,  467,  16  N.  W.  525,  where  it  was  said  in  speaking  of  the 
railroad  company:  "It  may  within  its  location  erect  buildings 
required  in  its  business,  or  allow  others  to  erect  them,  *  ♦  • 
It  may  use  its  location  for  the  purpose  of  its  railroad,  and  it  Is 
itself  the  judge  of  the  exigency  requiring  such  use."  The  use 
of  the  railway  easements  in  similar  cases  are  sustained  in  the 
following,  among  other,  decisions:  Gurney  v.  Minneapolis 
Union  Elevator  Co.,  63  Minn.  70,  65  N.  W.  136,  30  L.  R.  A.  534; 
Roby  V.  Railroad  Co.,  142  N.  Y.  176,  36  N.  E.  1053;  Peirce  i'. 
Railway  Co.,  141  Mass.  481,  6  N.  E.  96;  Railroad  Co.  v.  Rich- 
ardson, 91  U.  S.  454,  23  L.  Ed.  356;  Railroad  Co.  v.  Wathen,  17 
III.  App.  582;  Michigan  Cent.  R.  Co.  v.  Bullard,  120  Mich.  416. 
79  N.  W.  635. 

The  judgment  of  the  district  court  is  aBirmed. 

Aifirmed. 
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Ford  v.  Oregon  Electric  Ry.  Co. 

(Supreme  Court  of  Oregon,  Sept.  38,  1911.) 

[117  Pac.  Rep.  809.] 

Deeds — Pr^erty  Conveyed. — The  word  "heirs"  is  not  necessary 
in  a  deed  to  convey  a  fee-simple  estate,  since,  by  the  direct  provi- 
sions of  L,  O.  L.  §  7103,  all  of  the  grantor's  title  passes  unless  in- 
tent to  convey  a  less  estate  appears  by  the  terms  of  the  deed,  or  is 
necessarily  implied  therefrom. 

Covenants — Covenants  Running  with  Land. — A  covenant  in  a  right 
of  way  deed  to  an  electric  railway  company,  requiring  it  to  Stop  all 
regular  trains  at  a  crossing  on  the  grantor's  farm,  ran  with  the 
land,  and  could  be  enforced  by  the  grantor's  devisee. 

Contracts — Public  Policy — Establishment  of  Railroad  Station.* — 
An  agreement  in  a  right  of  way  deed,  requiring  an  electric  railway 
company  to  stop  all  regular  trains  for  passengers  at  a  crossing  on 
the  grantor's  farm,  was  void  as  against  public  policy;  the  validity  of 
such  a  contract  not  depending  upon  whether  the  public  has  been  ac- 
tually injured  thereby,  but  whether  its  enforcement  might  tend  to 
injure  the  public. 

Specific  Perf<HiDance — Enforcement — Discretion  of  Court — Con- 
tracts against  Public  Policy. — Where  the  enforcement  of  a  contract 
will  inconvenience  the  public,  equity  will  refuse  to  enforce  it  in  the 
exercise  of  its  discretionary  power;  the  rule  being  frequently  applied 
to  contracts    by    a    railroad    company   to    stop    its    trains  .at  certain 

Appeal  from  Circuit  Court,  Marion  County;  William  Gallo- 
way, Judge.  ' 

Suit  by  Frank  Ford  against  the  Oregon  Electric  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  suit  dismissed. 

This  is  a  suit  in  equity.  The  defendant,  an  electric  railway 
corporation,  appeals  from  a  decree  requiring  it  to  stop  its  local 
trains  for  the  accommodation  of  passengers  at  a  road  crossing 
near  the  house  on  the  land  of  plaintiff,  in  performance  of  a  con- 
tract executed  August  25,  1906,  by  Tilmon  Ford,  accepted  by 
defendant,  and  duly  recorded,  the  material  parts  of  which,  omit- 
ting description  of  the  land,  is  as  follows;  "Know  all  men  by 
these  presents,  that  Tilmon  Ford,  unmarried,  of  the  county  of 
Marion  in  the  state  of  Oregon,  in  consideration  of  the  sum  of 
six  hundred  dollars  and  other  good  and  valuable  considerations 

•For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
contracts  for  the  acquisition  by  a  railroad  of  a  right  of  way,  see 
first  foot-note  of  Oregon,  etc.,  Co.  v.  McDonald  (Ore.),  39  R.  R.  R. 
8,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  B. 
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hereinafter  expressed,  to  him  paid  by  the  Oregon  Electric  Rail- 
way Company,  *  *  •  the  receipt  whereof  is  hereby  acknowledged 
as  to  said  money,  and  the  other  considerations  hereinafter  ex- 
pressed, has  granted,  bargained,  sold,  and  conveyed,  *  ■  *  a  right 
of  way  for  its  railroad.  *  *  *  Several  covenants  are  then  in- 
serted in  said  deed  as  to  fencing  the  right  of  way  and  buildii^  - 
cattle  guards  and  road  crossings,  as  to  said  grantee,  its  succes- 
sors, and  assigns,  and  then  the  following:  Said  grantee,  its  suc- 
cessors and  assigns,  in  operating  said  railway  shall  stop  its  local 
trains  for  the  purpose  of  taking  on  or  putting  off  passengers  at 
the  road  crossing  easterly  from  where  the  house  now  stands  on 
said  premises,  together  with  all  and  singular  the  tenements. 
hereditaments,  or  appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining,  subject  to  the  terms  and  conditions  of  said 
conveyance."  It  appears  that  after  the  execution  of  the  right  of 
way  deed,  the  defendant,  the  Oregon  Electric  Railway  Com- 
pany, constructed  its  railroad  from  Portland  to  Salem,  over 
which  it  has  been  operating  its  trains  since  January  1,  1908. 
The  farm  of  plaintiff,  Frank  Ford,  contains  220  acres,  upon 
which  there  is  situated  the  farmhouse  mentioned  and  other 
buildings,  eight-tenths  of  a  mile  from  Chemawa  station  on  the 
south,  and  1.4  miles  from  Quinaby  station  on  the  north.  The 
crossing  in  question  is  situated  near  the  center  of  the  220-acre 
tract,  and  it  is  asserted  by  plaintiff  that  about  40  or  50  people 
would  be  better  accommodated  with  a  station  at  that  location. 
It  appears  that  the  wagon  road  crossed  by  defendant's  electric 
line  is  a  private  roadway;  that  the  plaintiff  desires  to  cut  up  and 
sell  his  land  in  5-acre  tracts,  concerning  which  facts,  in  answer 
to  the  question,  "In  order  to  allow  the  public  to  use  your  cross- 
ing, you  would  have  to  give  your  permission  to  go  across  your 
land  and  lay  out  a  road.  If  the  train  would  stop,  you  would  ei- 
ther have  to  let  the  people  come  across  your  place,  or  lay  out  a 
road?"  the  plaintiff  replied,  "Yes,  sir."  Plaintiff  demanded  of 
defendant  that  its  trains  be  stopped  according  to  its  contract. 
and  contends  that  he  is  entitled  to  have  the  contract  specially  en- 
forced as  his  onlv  adequate  remedy. 

On  behalf  of  defendant,  it  is  asserted  that  there  are  about  2$ 
people  residing  within  one-half  miles  of  the  proposed  station: 
that  from  4  to  6  local  trains  stop  at  all  of  the  stations  on  the 
road,  making  30  stops;  the  schedule  time  for  the 'run  between 
Portland  and  Salem  being  two  hours.  Two  other  through  or 
Special  trains  make  the  run  in  an  hour  and  40  minutes,  covering 
the  distance  between  Chemawa  and  Quinaby  stations  in  4  min- 
utes; that  the  pas.ienger  business  handled  in  and  out  of  Chem- 
awa and  Quinabv  between  Tune  8  and  November  30,  1908,  was 
for  the  former  station,  1,912,  an  average  of  about  70  passengers 
ner  day,  and  for  the  latter  689,  a  daily  average  of  4  passengers. 
The  total  number  of  passengers  for  this  period  passing  Ch«n- 
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awa  and  Quinaby  both  north  and  south,  exclusive  of  those  mov- 
ing in  and  out  of  such  stations,  was  66,800,  making  the  daily 
average  of  passengers  passing  these  stations  about  380 ;  that  the 
estabHshment  and  maintenance  of  another  station  in  this  vicinity 
would  consume  additional  time,  and  delay  the  freight  and  pas- 
senger traffic  on  the  line;  that  the  income  to  be  derived  from 
such  station  would  not  equal  the  actual  expense  of  stopping  and 
starting  the  trains ;  and  that  such  a  requirement  would  work  a 
hardship  and  injustice  to  defendant;  that  the  consideration  of 
S600  paid  for  the  land  for  the  right  of  way  was  the  full  value 
thereof.  It  is  further  contended  on  the  part  of  defendant  that 
the  "necessities  and  convenience"  of  plaintiff,  and  all  the  inhabit- 
ants in  the  vicinity  of  his  land,  have  since  the  operation  of  the 
railroad  adequately  been  served  by  the  stations  of  Chemawa  and 
Quinaby ;  that  at  no  time  has  there  been  enough  passenger  or 
freight  business  to  warrant  the  establishment  of  any  more  sta- 
tions on  this  part  of  the  line.  It  appears  that  Tilmon  F"ord  was 
for  many  years  and  up  to  the  time  of  his  death  the  owner  in  fee 
of  the  lands  described  in  the  deed,  thi'ough  which  the  right  of 
way  extends.  He  died  March  I,  1908,  and  since  his  death  by 
his  devise  the  plaintiff,  Frank  Ford,  has  been  the  owner  and  in 
possession  of  the  lands;  that  such  lands  are  in  a  sparsely  set- 
tled community ;  that  the  private  roadway  on  the  premises  leads 
to  a  county  road,  which,  in  turn,  leads  to  Chemawa  and  Quinabj* 
stations;  and  that  except  by  this  private  road  the  crossing  re- 
ferred to  is  inaccessible. 

Harrison  Allen  and  John  H.  McNary  {Carey  &  Kerr,  on  the 
brief),  for  appellant. 
Kaiser  &  Pogite,  for  respondent. 

Be.^k,  J.  (after  stating  the  facts  as  above).  We  deem  it  bet- 
ter to  consider  the  facts  alleged  in  the  complaint,  combined  with 
the  evidence  in  the  case.  It  is  argued  upon  the  part  of  defend- 
ant that,  as  the  land  was  devised  to  plaintiff  by  Tilmon  Ford, 
the  covenantee,  the  covenant  is  merely  personal  to  Tilmon  Ford ; 
that  the  covenant  extends  to  a  thing  not  in  esse,  and  does  not 
nin  with  the  land,  and  for  this  reason  the  plaintiff  cannot  main- 
tain this  suit,  citing  authorities  based  upon  Spencer's  Case,  5 
Coke.  16a,  1  Smith,  Lead.  Cas.  174  (note  11  Cyc.  1080),  from 
which  we  quote  as  follows:  "Spencer  demised  a  house  and  lot 
to  S.  for  years.  S.  covenanted  for  himself,  his  executors,  and 
administrators  that  he,  his  executors,  administrators,  or  assigns 
would  build  a  brick  wait  on  part  of  the  land  demised.  S.  as- 
signed the  term  to  J.  and  J.  to  Clark.  Spencer  sued  Clark  for  a 
breach  of  the  covenant  to  build  the  wall.  The  court  by  the  first 
resolve  held  that  a  covenant  only  bound  the  assignee  when  it 
was  concerning  a  thing  in  esse,  parcel  of  the  demi.se,  not  when 
♦2  R  R  R-48 
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it  related  to  a  wall  to  be  built.  By  the  second  resolve,  they 
held  that,  if  the  covenant  had  bound  the  'assigns'  by  express 
words,  it  would  have  bound  the  assignee,  although  it  was  for  a 
thing  to  be  newly  made,  as  it  was  to  be  upon  the  thing  demised; 
but  that  if  the  covenant  was  for  a  thing  to  be  done  collateral  to 
the  land,  and  did  not  toiich  or  concern  the  thing  demised,  in  any 
sort,  as  if  it  were  to  build  a  house  upon  other  lands  of  the  lessor, 
the  assignee  should  not  be  charged,  although  the  covenant  was 
for  the  covenantor  and  'his  assigns.'  The  two  principles  thus 
settled  have  always  been  acknowledged  as  law:  That  the  as- 
signee when  not  named  is  not  bound  by  a  covenant,  except  it 
relates  to  a  thing  in  esse  at  the  time,  and  that,  when  named,  he 
is  not  bound  by  a  covenant  collateral  to  the  land,  but  only  for 
things  to  be  done  on  or  concerning  the  land."  In  Aikin  v.  Al- 
bany, V.  &  C.  R.  R.  Co.,  26  Barb.  (N.  Y.)  289,  293,  it  is  said: 
"A  covenant  which  is  beneficial  to  or  binding  on  the  owner  as 
owner,  and  on  or  to  no  other  person,  runs  with  the  land,  *  •  ' 
[Citing  5  Barn.  &  Adol.  11;  Dolph  v.  White,  2  N.  Y.  302.] 
*  *  *  Yet  it  is  also  held  that  where  the  thing  covenanted  for, 
though  not  in  esse,  touches  or  concerns  the  thing  demised,  the 
covenant  does  run  with  the  land.  [Citing  Allen  v.  Culver,  3 
Denlo  (N.  Y.)  285,]"  "Covenants  are  to  be  regarded  as  af- 
fecting the  land,  though  not  directly  to  be  performed  upon  il, 
provided  they  tend  to  increase  or  diminish  its  value  in  the  hands 
of  a  holder."  II  Cyc.  1081,  citing  Van  Rensselaer  v.  Smith,  27 
Barb.  (N.  Y.)  104.  "In  order  that  a  covenant  may  run  with  the 
land — that  is,  that  its  benefit  or  obligation  may  pass  with  the 
ownership — it  must  respect  the  thing  granted  or  demised,  and 
the  act  covenanted  to  be  done  or  omitted  must  concern  the  land 
or  estate  conveyed.  Whether  a  covenant  will  or  will  not  run 
with  the  land  does  not,  however,  so  much  depend  on  whether  it 
is  to  be  performed  on  the  land  itself,  as  on  whether  it  tends  di- 
rectly or  necessarily  to  enhance  its  value  or  render  it  more  bene- 
ficial and  convenient  to  those  by  whom  it  is  owned  gr  occupied, 
for,  if  this  be  the  case,  every  successive  assignee  of  the  land  will 
be  entitled  to  enforce  the  covenant.  A  covenant  which  may  run 
with  the  land  can  do  so  only  when  there  is  a  subsisting  privitj* 
of  estate  between  the  covenantor  and  the  covenantee :  that  is. 
when  the  land  itself,  or  some  estate  or  interest  therein,  even 
though  less  than  the  entire  title,  to  which  the  covenant  may  at- 
tach as  its  vehicle  of  conveyance  is  transferred.  If  there  is  no 
privity  of  estate  between  the  contracting  parties,  the  assignee 
will  not  be  bound  by,  nor  have  the  benefit  of,  any  covenants  be- 
tween the  contracting  parties,  although  they  may  relate  to  the 
land  he  takes  by  assignment  or  purchase  from  one  of  the  parties 
to  the  contract.  In  such  a  case  the  covenants  are  personal  and 
collateral  to  the  land.  On  the  other  hand,  if  there  is  a  privity  of 
estate,  a  covenant  which  may  run  with  the  land  will  pass  as  an 
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incident  to  a  subsequent  conveyance.  But  if  any  estate  passes, 
so  as  to  create  privity,  it  is  sufficient  to  carry  the  covenants,  and 
the  decided  weight  of  authority  is  to  the  effect  that  covenants 
run  with  incorporeal  as  well  as  corporeal  hereditaments."  11 
Cyc.  1080,  1083.  See,  also,  Gilmer  v.  Mobile  &  M.  Ry.  Co.,  79 
Ala.  569,  572,  58  Am.  Rep.  623 ;  Tavlor  v.  Florida  E.  C.  Ry.  Co., 
54  Fia.  635,  45  South.  574,  16  L.  R.  A.  (N.  S.)  307,  127  Am. 
St.  Rep.  155.  It  is  said  in  Duffy  v.  New  York  &  H.  R.  R.  Co., 
2  Hilt.  (N.  Y.)  496,  quoted  from  by  Mr.  Justice  Moore  in 
Brown  z:  Southern  Pacific  Co.,  36  Or.  128,  58  Pac.  1104,  47  L. 
R.  A.  409,  78  Am.  St.  Rep.  761 :  "But  this  nice  distinction, 
originating  at  a  time  when  it  was  necessary  to  use  the  word 
'heirs.'  or  other  words  of  inheritance,  in  a  conveyance,  in  or- 
der to  grant  or  convey  an  estate  in  fee,  cannot  be  now  said  to 
exist,  as  in  Norman  v.  Wells,  17  Wend.  [N.  Y.]  136,  it  was  de- 
termined that  those  covenants  run  with  the  land,  which  are 
made  touching  or  concerning  it,  and  affect  its  value,  and  are  not 
confined  to  those  which  relate  to  some  physical  act  or  omission  , 
upon  it." 

[1)  As  said  by  Mr.  Justice  Moore  in  that  case,  the  word 
"heirs"  is  not  now  necessary  to  create  or  convey  an  estate  in  fee 
simple.  All  of  the  grantor's  estate  passes  by  his  deed  unless  the 
intent  to  convev  a  less  estate  appears  by  express  terms,  or  is 
necessarilv  implied  from  the  language  of  the  deed.  L.  O.  L.  § 
7103.  See,  also,  Ruhnke  v.  Aubert,  113  Pac.  38.  in  which  Mr. 
Justice  McBride,  in  construing  the  reservation  in  the  deed  of 
right  of  way  for  an  irrigating  ditch  says:  "In  determining 
whether  a  right  granted  is  appurtenant  or  in  gross,  courts  must 
consider  the  terms  of  the  grant,  the  nature  of  the  right,  and  the 
surrounding  circumstances,  giving  effect,  as  far  as  possible,  to 
the  legally  ascertained  intention  of  the  parties,  but  favoring  al- 
ways the  construction  of  the  grant  as  of  an  easement,  appurte- 
nant rather  than  of  a  right  in  gross.  [Citing  10  A.  &  E.  E.  405; 
Wash,  on  Ease.  Mth  Ed.)  45;  Stovali  v.  Coggins  Granite  Co., 
116  Ga.  376,  42  S.  E.  723.]  And  the  rule  that  the  rights  of  par- 
ties to  a  deed  must  be  ascertained  from  its  words  is  in  cases  of 
this  kind  subject  to  the  modiiication  that  surrounding  circum- 
stances may  be  taken  into  consideration  in  order  to  ascertain  the 
intention  of  the  parties.  [Citing  Jones  on  Ease.  §  38;  Jones  on 
Real  Prop.  §  344.]"  The  covenant  in  question  is  in  the  nature 
of  a  reservation,  providing  for  a  means  of  travel  to  and  from 
the  land  mentioned  and  over  the  right  of  way  granted  to  the 
railroad  company.  Tested  bv  the  rules  laid  down  in  the  forego- 
ii^  authorities,  and  many  others  to  the  same  effect  which  might 
be  cited,  it  is  clear  that,  if  by  the  covenant  the  right  for  a  foot- 
path or  bridlepath  had  been  reserved  for  the  use  of  the  owner  or 
people  occupying  this  farm  along  the  right  of  way  mentioned, 
there  would  be  no  question  but  that  such  a  covenant  would  run 
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with  the  land.  The  covenant  is  for  the  benefit  of  the  owner,  as 
owner,  or  occupant  of  the  farm  only,  and  apparently  for  the 
benefit  of  no  other  person.  It  has  been  held  that  the  covenant 
to  furnish  gas  for  lighting  and  fuel  to  be  used  in  buildings  upon 
certain  lands  would  run  with  the  land.  Ind.  Nat,  Gas  Co.  i: 
Hinton,  159  Ind.  398,  64  N.  E.  224.  See,  also,  a  covenant  to  fur- 
nish water  to  be  used  upon  land.  Stanislous  W.  Co.  v.  Bach- 
man,  152  Cal.  716,93  Pac.  858,  15  L.  R.  A.  {N.  S.)  357; 
Ruhnke  v.  Aubert,  supra ;  Tone  v.  Tillamook  Cit; ,  1 14  Pac.  938. 

[2]  We  see  no  reason  why  a  covenant  to  furnish  electricity 
for  lighting  or  telephone  service  or  car  service  for  the  benefit 
and  convenience  of  the  owner  and  those  residing  upon  certain 
farms,  to  which  there  is  no  other  valid  objection,  should  not. 
upon  the  same  principle,  be  for  the  benefit  of  the  devisees  or  as- 
signs of  the  covenantee. 

[3]  It  is  further  contended,  however,  that  the  provision  of  the 
deed  in  question  is  void  as  against  public  policy.  It  was  said  in 
.the  case  of  Burney's  Heirs  v.  Ludeling,  47  La.  Ann.  73,  96.  16 
South.  507,  516:  "The  railroad  corporation  was  a  quasi  public 
agent,  and  it  was  its  duty,  independent  of  any  agreement  to  se- 
cure advantage  to  it,  to  establish  its  stations  at  points  most  con- 
venient for  the  public  interests.  An  agreement,  therefore,  by 
the  corporations  for  a  part  of  the  land  to  establish  its  depots  or 
stations  at  particular  points,  is  illegal."  In  Hoiladay  i:  Patter- 
son, 5  Or.  177,  in  which  Hoiladay,  being  a  director  and  presi- 
dent of  the  O.  &  C.  Railroad  Company,  and  the  owner  of  the 
controlling  interest  in  the  stock  thereof,  agreed  with  Patterson 
that,  in  consideration  of  the  payment  to  him  of  a  certain  sum  of 
money,  he  would  cause  the  line  of  road  to  be  located  on  a  certain 
route,  and  a  depot  to  be  built  at  a  certain  place,  it  is  stated: 
"Railroad  companies  are  defined  to  be  quasi  public  corporations, 
and  the  directors  act  in  a  double  capacity,  to  wit,  as  the  agents 
for  the  company,  and  also  as  trustees  for  the  public,  clothed  with 
an  important  public  trust-  1  Redfield  on  Railways,  577,  §  140, 
says:  'The  general  duty  of  railway  directors  is  an  important 
and  a  public  trust,  and,  whether  undertaken  for  a  compensation 
or  gratuitously,  imposes  a  duty  of  faithfulness,  diligence,  and 
truthfulness  in  discharge  of  its  functions  in  proportion  to  its 
difficulty  and  responsibility,'  It  is,  among  Other  things,  urged 
that  this  contract  'is  not  against  public  policy,  because  contran' 
to  public  interest,  as  the  deflection  of  the  line  of  the  road  from 
the  more  direct  route  of  the  original  survey  would  best  subserve 
the  pubhc  interest,  and  promote  the  welfare  of  the  commimity 
through  which  the  road  passes.  The  question  of  the  validity  of 
the  contract  does  not,  however,  depend  upon  the  circumstances 
whether  it  can  be  shown  that  the  public  has,  in  fact,  suffered  any 
detriment,  but  whether  the  contract  is,  in  its  nature,  such  as 
mi^t  have  been  injurious  to  the  public."     The  court  held  that 
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this  contract  was  void  on  the  ground  of  public  policy,  and  in  the 
case  of  Oregon  &  C.  R.  R.  Co.  v.  Potter,  5  Or.  228,  a  similar 
case,  the  court  followed  the  former  decision,  holding  the  con- 
tract to  be  invalid.  In  Florida  Cent.  v.  State,  31  Fla.  482,  13 
South.  103,  20  L.  R.  A.  419,  423.  34  Am.  St.  Rep.  30,  where  the 
defendant  town  of  Tavares  filed  a  petition  for  mandamus  to  en- 
force a  contract  made  by  one  Abrams,  who  gave  the  railway  a 
right  of  way  in  the  town  and  also  a  block  of  land,  kiiown  as 
"Shore  Park,"  in  consideration  that  the  railway  company  would 
cause  to  be  constructed  on  the  block  a  passenger  depot,  "and  that 
all  pas.seuger  trains  of  said  railway  company  should  stop  at  such 
passenger  depot,"  a  case  in  which  the  contract  was  made  direct 
with  the  railway  company,  the  court  ruled:  "The  case  made, 
however,  by  the  alternative  writ  before  us  does  not  seek  merely 
to  compel  the  erection  of  a  depot  building  on  the  line  of  the  re- 
spondent's road  at  some  point  at  or  near  the  town  of  Tavares 
that  will  be  reasonably  subservient  to  the  wants  and  convenience 
of  the  inhabitants  and  business  of  that  community,  leaving  th'; 
exact  spot  of  its  location  there  to  the  discretion  necessarily 
vested  in  the  company  in  such  matters ;  but  the  sole  demand  of 
the  writ  is  that  the  respondent  company  shall  be  compelled  to 
erect  a  depot  building  on  the  particular  spot  in  said  town 
known  as  'Shore  Park.'  *  •  *  It  seems  to  be  universally 
well  settled  that  contracts  undertaking  to  obligate  a  railroad  com- 
pany to  establish  its  depot  exclusively  at  a  particular  point  are 
void  as  against  public  policy."  There  are  several  cases  in  which 
contracts  similar  to  the  one  in  question  have  been  sustained  in 
different  states,  where  the  statutes  therein  have  either  'im- 
pliedly or  otherwise  sanctioned  such  aid  being  given  to  the  rail- 
road corporation.  Among  these  are  the  Missouri  Pac.  Ry.  Co. 
V.  Tvgard,  84  .\fo.  263,  270,  54  Am.  Rep.  97 ;  Cumberland  V.  Ry. 
r.  Raab,  9  Watts  (Pa.)  458,  36  Am.  Dec.  132;  Kansas  Pac.  Ry. 
V.  Hopkins,  18  Kan.  494.  The  case  of  Cedar  Rapids  &  St.  P.  v. 
Spafford,  41  Iowa,  292,  is  based  upon  similar  grounds.  The  de- 
cisions upon  this  subject  are  based  upon  the  ground  that  it  ought 
to  be  left  to  the  discretion  of  the  directors  or  officers  of  a  rail- 
road corporation  to  locate  or  relocate  stations  and  stop  trains 
where  the  interest  of  the  public,  and  public  necessity  may  be 
best  subserved. 

A  railroad  company,  being  a  public  service  corporation,  owes 
its  first  and  highest  duty  to  the  public,  and  any  agreement  hav- 
ing a  tendency  to  interfere,  or  which  may  interfere,  with  that 
duty,  is  against  public  policy,  and  should  not  be  enforced  in  a 
suit  in  equity. 

It  is  claimed  upon  the  part  of  plaintiff  that  the  case  at  bar 
differs  from  that  of  Holladay  z'.  Patterson,  supra,  in  that  a  com- 
pliance with  the  provision  of  the  covenant  in  question  would 
prohibit  the   stopping  of  trains   at  any  other   point.     This   is  a 
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matter,  we  think,  in  which  the  difference  is  in  degree  only.  As 
was  said  in  the  last-named  case,  the  question  does  not  depend 
upon  whether  it  can  be  shown  that  the  public  has  in  fact  suffered 
any  detriment,  but  whether  the  contract  is  in  its  nature  such  as 
might  have  been  injurious  to  the  public.  Should  a  station  be  es- 
tablished or  trains  stopped  upon  the  private  property  of  the 
plaintiff,  with  no  public  roads  or  other  means  of  access  to  such 
point,  it  certainly  would  interfere  to  a  certain  extent  with  the 
stopping  of  trains  at  other  places  and  the  service  to  the  public. 
Authorities  upon  this  question  are  not  uniform.  In  the  case  of 
Louisville,  N,  A.  &  C.  R.  R.  z:  Sumner,  106  Ind.  55,  62.  5  X.  E. 
404,  55  Am.  Rep.  719,  such  cases  are  classed  as  follows:  (1) 
Those  containing  stipulations,  providing  for  the  erection  of  sta- 
tions or  depots  at  particular  places,  and  prohibiting  them  at 
others.  (2)  Those  in  which  some  officer  of  the  company,  for 
a  consideration  moving  to  him,  undertakes  to  secure  the  location 
of  stations  and  lines  of  railway,  etc.  (i)  Those  in  which  the 
agreement  has  been  made  between  an  individual  and  a  railway 
cor])oration  for  the  location  of  a  station  or  depot  at  a  particular 
place  m  consideration  of  a  donation  of  money  or  property  to  the 
corportion,  without  any  restriction  or  prohibition  against  any 
other  location.  It  is  claimed  that  the  case  at  bar  comes  within 
the  latter  class,  and  the  provision  in  the  deed  is  not  objectiona- 
ble; that  the  consideration  moving  to  the  company  differs  from 
a  consideration  moving  to  some  officer  of  the  company.  In 
principle,  however,  we  are  unable  to  see  any  difference  in  so  far 
as  the  public  is  concerned.  The  company  is  represented  bv  its 
officers,  and  it  matters  little  whether  the  consideration  is  paid  to 
one  officer  or  to  all  of  the  officers  or  to  the  company.  The  in- 
jury to  the  public  would  be  just  the  same  if  its  interests  are  in- 
terfered with.  The  rule  announced  in  the  Holladay  Case  is  a 
salatary  one,  and  under  present  day  conditions  the  principle 
there  enunciated  should  be  adhered  to. 

The  principal  reason  for  plaintiff's  wishing  a  station  at  the 
place  referred  to,  according  to  his  testimony,  is  that  he  desires 
to  subdivide  and  sell  his  land  in  five-acre  tracts.  When  this  is 
done,  the  conditions  may  be  so  changed  and  the  number  of  peo- 
ple to  be  accommodated  so  increased  that  there  will  then  be  a 
greater  public  necessity  for  the  station.  This,  however,  is  a 
matter  of  speculation,  that  can  be  determined  only  in  the  future. 
It  appears  that  it  is  half  a  mile  from  the  crossins;  of  this  private 
road  to  a  county  or  other  public  road,  and  while  plaintiff  indi- 
cates, and  no  doubt  in  E;ood  faith,  that  he  intends  to  lay  out  a 
road  or  let  people  cross  his  land,  the  conditions  may  change,  and 
there  is  no  certainty  of  any  permanent  means  of  ingress  to  or 
egress  from  the  proposed  station. 

[4]  Ca,ses  involving  contracts  of  this  character  the  questions 
of  convenience  and  inconvenience  to  the  public  are  considered, 


,,  Google 


Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  N  S        759 
Ford  V.  Oregon  Electric  Ry.  Co 

concerning  which  the  rule  is  stated  in  6  Pomeroy's  Equity  Juris- 
prudence, §§  795,  796,  as  follows:  "Where  the  consequence  of 
enforcement  of  the  contract  is  to  inconvenience  the  public,  the 
discretionary  power  of  equity  is  exercised  to  refuse  its  aid. 
This  rule  is  frequently  applied  in  contracts  by  which  a  railway 
has  bound  itself  to  do  some  act,  as  to  build  a  private  grade 
crossing,  or  stop  its  trains  at  complainant's  place.  '  If  the  public 
service  would  be  endangered  or  inconvenienced,  with  no  corre- 
sponding benefit  to  complainant,  he  cannot  have  performance. 
But  not  every  slight  inconvenience  to  the  public  will  be  a  reason 
for  refusing  performance.  Specific  performance  not  being  an 
absolute  right,  the  fact  that  enforcement  would  be  of  little  or  no 
benefit  to  the  complainant,  and  a  burden  upon  the  defendant, 
is  sufficient  to  constitute  performance  oppressive,  and  it  will  not 
be  given.  The  disproportion  between  the  burden  upon  the  de- 
fendant and  the  gain  to  the  plaintiff  makes  performance  inequit- 
able. Instances  are  foimd  on  the  cases  of  restrictive  covenants 
on  land,  where,  the  character  of  the  neighborhood  having  changed, 
as,  from  a  residence  to  a  business  neighborhood,  the  whole  pur- 
fjose  of  the  convenant  is  gone,  and  enforcement  would  be  of  no 
benefit  to  complainant."  The  matter  of  estabhshing  and  main- 
taining the  station  in  controversy  is  .a  quasi  public  question ;  that 
is,  the  general  public  as  well  as  the  parties  to  this  suit  is  inter- 
ested therein.  No  depot  building  is. required  to  be  constructed 
at  this  point,  and  we  think  the  question  of  stopping  the  trains 
thereat  is  in  part  at  least  one  of  public  service  by  the  railroad 
corporation,  the  regulation  of  which  is  a  duty  imposed,  in  the  first 
instance,  upon  the  railroad  commission  of  the  state,  under  the 
provisions  of  chapter  53,  Laws  1907,  p.  67,  known  as  the  "Rail- 
road Commission  Act."  L.  O.  L.  §  6875  et  seq.  L.  O.  L.  §  6887, 
provides:  "Every  such  railroad  is  hereby  required  to  furnish 
reasonably  adequate  service,  equipment  and  facilities.  *  *  *" 
L.  O.  L.  §  6906,  provides  that,  upon  complaint  of  any  person, 
firm,  corporation,  or  association  the  service  in  connection  with 
any  railroad  it  inadequate,  the  commision  may  notify  the  rail- 
road company  thereof  and  proceed  to  investigate  the  same,  and 
shall  have  power  to  make  such  orders  respecting  such  regula- 
tions, practice,  or  service  found  to  be  inadequate  as  it  shall  have 
determined  to  be  reasonable,  which  shall  be  followed  in  the  fu- 
ture, and  since  the  passage  of  this  act  the  Railroad  Commission 
has  been  engaged  in  the  performance  of  its  duties  thereunder, 
has  considered  and  acted  upon  questions  relating  to  the  service, 
the  location  of  stations  and  the  stopping  of  trains,  etc.  See 
Annual  Report  of  Railroad  Commission  1909,  pp.  32,  39,  54, 
89.  Its  power  to  adjust  these  matters  was  decided  in  the  case 
of  the  Portland  Ry.  Light  &  Power  Co  v.  Railroad  Commis- 
sioners of  Oregon,  105  Pac.  709,  56  Or.  — .  While  the  law  pro- 
vides for  a  review  of  acts  of  the  commission,  there  is  not  now 
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the  necessity  for  the  interposition  of  a  court  of  equity  in  the  first 
instance  in  matters  of  this  nature  that  formerlv  existed,  rendering 

less  applicable  as  precedents  the  cases  decideif  prior  to  the  enact- 
ment of  this  law.  Under  the  present  regime,  if  a  court  of  equity 
should  take  cognizance  in  the  first  instance,  regardless  of  the 
general  plan  and  supervision  of  the  Railroad  Commission,  it 
would  doubtless  tend  to  a  confusion  of  results,  to  the  detriment 
of  the  public's  interest,  and  with  but  httle,  if  any,  benefit  to  the 
private  parties  concerned.  Under  the  law  (he  orders  of  the  com- 
mission may  be  rescinded  or  amended  from  time  to  time,  accord- 
ing to  change  of  conditions  or  requirements  of  necessity  (L.  O. 
L.  §  6908),  while  the  decree  appealed  from  is  in  form  perpetual. 

There  ts  practically  no  necessity  for  the  station  as  prayed  for 
on  the  line  of  defendant's  railroad,  and  under  all  the  facts  and 
circumstances  in  the  case  we  think  the  contract  should  not  be 
enforced  in  a  suit  in  equity.  Louisville,  N".  A.  &  C.  R.  R.  v. 
Sumner,  supra ;  Texas  &  St.  R.  R.  v.  Robards,  60  Tex.  545.  48 
Am.  Rep.  268;  Cincinnati  &  C.  Co.  v.  Washburn,  25  Ind.  259. 

The  decree  of  the  lower  court  will  therefore  be  reversed,  and 
the  suit  dismissed. 


Wayne  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  1,  1911.) 

[80  Atl.  Rep.  1097.] 

Eminent  Domain — Compensation — Heasore — Interest. — .\  railroad 
company  which  in  the  exercise  of  the  right  of  eminent  don'ain  enters 
on  land  and  definitely  locates  its  road  thereon,  becomes  liable  at 
once  for  damages  to  the  owner,  and  in  case  of  delay  in  payment 
thereof,  which  is  not  caused  by  any  act  of  the  landowner  in  holdini; 
out  for  an  exorbitant  amount,  the  company  is  liable  to  the  owner  for 
the  loss  of  the  use  of  the  money. 

Eminent  Domain — Proceedings  to  Take  Propertjr — Evidence  u  to 
Compensation — Burden  of  Proof. — Where  a  railroad  company  has 
entered  on  land  and  definitely  located'its  line  of  road,  the  burden  is 
on  it  to  show  facts  that  will  excuse  any  delay  in  the  payment  of  dam- 
ages to  the  owner,  and,  if  it  fails  to  show  such  facts,  it  cannot  com- 
plain of  an  award  by  the  jury  of  damages  for  the  delay  equal  to  the 
interest  on  the  money. 

Eminent  Domain — Proceedings  to  .  Take  Property — Measure  of 
Compensation. — In  estimating  the  damages  for  a  delay  of  a  railroad 
company'  to  pay  damages  for  the  taking  of  land,  the  jury  cannot 
make  any  deduction  because  the  railroad  company  did  not  immedi- 
ately enter  on  the  land,  and  because  the  owner  was  consequently  re- 
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lieved   for  the  time  from  an  unsightly  embankment,  and  the  noise, 
dirt,   and  smoke  which  would  have  resulted  from  the  building  and 
operation  -of  the  railroad. 

Appeal  from  Court  of  Common  Pleas,  Chester  County. 

Action  by  William  Wayne  against  the  Pennsylvania  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Trespass  qiiare  clausum  fregit  on  appeal  by  plaintiff  from  the 
award  of  a  jury  of  view.  The  case  turned  upon  the  instruction 
of  the  court  as  to  amount  of  damages  the  plaintiff  was  entitled 
to  for  the  delay  of  the  railroad  in  settling  with  him  for  his  land. 
Verdict  and  judgment  for  plaintiff  for  $75,125.  Defendant 
appealed. 

Argued  before  Fell,  C,  J.,  and  Brown,  Elkin,  Stewart, 
and  MoscHzisKEB,  JJ. 

A.  M.  Holding  and  William  I.  Schaffer,  for  appellant. 
IVilHam  W.  Porter,  J.  Frank  E.  House,  and  Hcnry  Pleasants, 
Sot  appellee. 

Stewart,  J,  [1]  When  a  railroad  company,  exercising  the 
right  of  eminent  domain,  enters  upon  land  and  definitely  lo- 
cates its  line  of  road  thereon,  it  thereby  appropriates  the  land 
taken  to  a  public  use.  The  right  of  the  owner  to  any  use  of 
the  land,  inconsistent  with  the  use  for  which  it  was  taken, 
thereupon  ceases;  but  immediately  thereupon  his  right  to  dam- 
ages vests.  The  law  substitutes  the  damages  for  the  land.  But 
until  the  amount  which  would  compensate  the  owner  has  been  def- 
initely ascertained,  either  by  agreement  between  the  parties  or 
judicial  determination,  the  owner's  claim  is  not  a  debt  owing  by 
the  company  within  the  legal  meaning  of  that  term,  but  remains 
simply  a  claim  for  damages.  Because  interest  h  an  incident  of 
debt,  and  not  an  incident  of  unliquidated  damages,  it  follows  that 
when  a  corporation  fails  to  make  compensation  to  the  owner  for 
land  taken,  at  the  time  of  its  appropriation,  and  delays  until  a 
final  determination  of  the  amount  recoverable  has  been  reached, 
the  question  is  one  of  damages,  and  not  of  interest.  Whether 
the  owner  is  entitled  to  damages  on  this  account,  and  if  so 
how  much,  are  questions  sometimes  for  the  jury.  Prima  facie, 
he  is  entitled  to  damages  for  delay  in  payment.  The  law  con- 
templates that  in  the  first  instance  the  parties  will  themselves 
agree  upon  the  amount.  If  they  do  agree,  it  is  presently  payable 
and  interest  attaches  as  an  incident.  If  they  fail  to  agree  and 
either  appeals  to  the  court,  it  becomes  a  question  of  damages; 
and  here,  again  prima  facie,  the  owner  is  entitled  to  damages 
for  the  delay.  But,  in  fact,  he  may  not  be  so  entitled.  If  he 
has  disappointed  the  law  and  stubbornly  refused  to  name  an 
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amount  which  he  would  be  willing  to  accept  as  compensation, 
or,  in  the  same  spirits,  has  been  extortionate  in  his  demands, 
and  has  named  a  sum  exorbitant  and  unreasonable,  a  jury  might 
well  find  that  he  has  himself  unjustifiably  provoked  the  delay  and 
deny  him  all  damages  therefor. 

[2]  But  the  law  will  not  presume  any  such  conduct  on  his 
part.  If  the  corporation  would  excuse  itself  for  its  delay  on 
any  such  ground,  the  burden  is  on  it  to  show  the  excusing  facts. 
Failing  in  this,  the  right  of  the  owner  to  damages  in  such  amount 
as  the  jury  may  assess  is  unquestionable.  The  right  results  as 
matter  of  law.  The  quantum  alone  is  for  the  jury  to  determine. 
The  learned  trial  judge  in  that  part  of  his  charge  which  we  quote 
below,  and  which  is  made  the  subject  of  the  first  assignment, 
instructed  the  jury  in  strict  accordance  with  the  rules  and  prin- 
ciples we  have  above  stated.  The  instruction  is  as  follows: 
"Having  ascertained  the  damages  as  o£  the  25th  of  April,  1905. 
at  which  time  Mr.  Wayne  was  entitled  to  receive  whatever 
damage  was  done  him,  and  you  will  consider  the  damages  as 
of  that  date,  and  award  him  that  amount,  together  with  what- 
ever value  you  may  attach  to  the  loss  of  the  use  of  that  money, 
which  he  would  then  have  had,  down  to  the  present  time.  What- 
ever value  you  think  the  use  of  that  money  would  have  been 
to  him,  and  the  usual  value  of  money  is  the  mterest  rate — some- 
times under  circumstances  it  may  be  higher  or  lower — what- 
ever the  value  of  that  money  would  have  been  to  him,  and  which 
he  has  lost  by  reason  of  the  nonpayment,  he  would  be  entitled 
to,  and  you  should  add  that  to  the  damages  which  you  ascertain 
he  has  suffered."  The  complaint  is  that  the  instruction  denied 
the  jury  the  right  of  determining  whether  any  damages  were 
due  by  reason  of  the  delay  in  payment.  So  it  did,  and  very 
properly,  on  the  evidence.  The  defendant  offered  no  excuse 
whatever  for  the  delay.  We  must  presume  that  plaintiff  stated 
terms  to  which  defendant  was  unwilling  to  accede.  Why  un- 
willing? Were  these  terms  unreasonable  and  extortionate?  Or 
did  the  plaintiff  do  anything  in  any  way  that  caused  or  justified 
the  refusal?  The  court  could  not  on  simple  basis  of  conjecture 
have  referred  this  question  to  the  jury.  No  more  serious  error 
could  have  been  committed.  Prima  facie,  as  we  have  said,  the 
plaintiff  was  entitled  to  damages,  and  nothing  was  shown  to  the 
contrarv.     The  assignment  is  without  merit. 

[3]  The  second  assignment  has  still  less  to  support  it.  That 
part  of  the  charge  here  complained  of  is  as  follows:  "Say  you 
calculate  first  what  loss — the  deprivation  of  the  use  of  this  money 
from  the  26th  of  April  down  to  the  present  time,  or  say  the  1st 
of  May,  1903,  down  to  the  present  time,  was,  but  then  Mr.  Wayne 
has  had  advantages  which  he  might  have  been  deprived  of.  but 
which  the  Pennsylvania  Railroad  Company  did  not  deprive  him 
of;  he  has  had  the  use  of  the  20  acres;  he  has  had  the  free  and 
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uninterrupted  ingress  from  one  side  of  his  property  to 
the  other ;  and  what  has  that  been  worth  to  him  ?  De- 
duct that,  then  from  whatever  loss  the  use  of  the  money 
has  been,  and  add  that  balance  or  dilTerence  to  your  estimate  of 
the  damages  which  the  taking  has  entailed,  and  that  would 
make  your  verdict."  It  is  complained  that  the  instruction  failed  to 
include  among  the  items  the  jury  were  directed  to  consider  in 
abatement  of  plaintiff's  claim  the  fact  that  the  defendant,  during 
the  period  for  which  the  claim  is  made,  had  not  occupied  the  land 
with  its  railroad ;  the  argument  being  that  without  occupancy  the 
injuries  of  which  the  plaintii?  most  complained,  "the  unsightly 
embankment,  and  the  noise,  dirt  and  smoke,"  could  not  have 
been  sustained.  But  why  should  any  deduction,  because  Of  any  of 
the  things  enumerated  by  the  court  or  omitted,  be  made?  It  was 
not  a  question  of  what  use  the  defendant  made  of  the  land;  but 
what  the  use  of  the  money  which  the  plaintiff  was  entitltd  to  re- 
ceive from  the  defendant  on  April  26,  1905,  but  did  not,  was 
worth  to  him  during  the  time  it  was  withheld.  His  right  to  the 
money  attached  when  his  land  was  taken  from  him ;  and,  for  all 
that  here  appears,  it  was  then  presently  payable.  The  right 
of  the  railroad  company  to  enter  upon  the  land  was  also 
immediate,  and  no  delay  on  its  part  to  exercise  this  right,  however 
prolonged,  could  excuse  its  failure  to  pay  promptly  for  the  right 
it  acquired.  The  law  governing  such  cases  is  thus  stated  in 
Philadelphia  v.  Dyer,  41  Pa.  4^,  approved  in  Philadelphia  v. 
Miskey,  68  Pa.  49:  "It  is  a  common  rule  to  allow  interest  for 
the  detention  of  money  after  it  should  have  been  paid.  Delay 
of  payment  is  not  the  less  an  injury,  because  the  landowner  may 
continue  in  the  occupation  of  the  land.  Such  occupation  can  be 
but  permissive,  at  all  times  subject  to  the  paramount  rights  of  the 
public.  The  land  cannot  be  built  upon  or  improved,  except  at 
the  hazard  of  the  improver,  and  it  is  worthless  for  sale.  Its 
principal  value  has  been  taken  away  by  the  ordinance  directing 
the  street  to  be  opened,  and  the  city  has  acquired  the  right  to 
enter  at  will."  Here  the  railroad  company  acquired  the  right 
to  inflict  upon  the  paintiff  any  and  all  of  these  different  injuries 
when  it  appropriated  his  land.  It  ought  to  have  compensated 
him  when  it  acquired  that  right.  It  has  not  as  yet  made  compen- 
sation, and  for  this  delay  it  is  answerable  in  damages. 

The  assignments  are  dismissed,  and  the  judgment  is  affirmed. 
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(Supreme   Court   of   Pennsylvania,   May   33,   1911.) 

[81  Atl.  Rep.  132.] 

Advene  Possession — Property  Subject — Railroad  Right  o£  Wsy. — 

To  be  a.  part  of  a  railroad  right  of  way  so  a.s  to  overcome  a  claim 
to  land  by  adverse  possession,  it  must  have  been  acquired  by  condem- 
nation proceedings,  or,  if  acquired  by  purchase,  the  burden  is  on  the 
railroad,  when  its  right  to  hold  is  challenged,  to  show  such  circum 
stances  as  would  have  warranted  its  condemnation. 

Adverse  Possession^Land  Subject — Railroad  Lands  Not  Part  of 
Right  of  Way.* — Land  outside  of  its  right  of  way  purchased  by  a 
railroad  for  general  prospective  railroad  purposes  is  subject  to  limi- 
tations, and  title  to  it  may  be  acquired  as  against  the  company  by 
adverse  possession. 

Eminent  Domain— Extent  of  Right — Railroad  Purposes. — A  railroad 
charter  granted  prior  to  General  Railroad  Law  Feb.  19,  1849  (P.  L 
TS),  authorizing  the  company  to  occupy  land  which  shall  be  neces- 
sary or  suitable  for  the  intended  road,  restrict  the  company's  rights 
to  such  quantity  of  land  as  is  necessary  and  essential  for  the  purpose 
designated. 

Advene  Possession — Operation  and  Effect — Extent  of  Posses- 
sion.— Where  land  was  purchased  by  a  railroad  company  50  years  be- 
fore a  suit  by  the  company  to  recover  possession,  but  was  never  dedi- 
cated to  public  use,  "the  party  in  posssession  acquired  title  to  only 
so  much  of  the  lot  as  was  actually  occupied  by  structures  adversely 
for  more  than  the  statutory  period,  where  the  balance  of  the  lot 
was  open  and  used  by  the  public  without  restraint  in  hauling  ma- 
terial  for  shipment   from   the   railroad   company's   siding. 

Appeal  from  Court  of  Common  Pleas,  Monroe  County. 

Action  by  the  Delaware,  Lackawanna  &  Western  Railroad 
Company  against  the  Tobyhanna  Company,  Limited,  From  the 
judgment,  both  parties  appeal.     AfSrmed, 

Ejectment  for  land  in  Coolbaugh  township.  This  appeal  is 
from  a  retrial  after  a  reversal  of  a  former .  judgment  in  favor 
of  the  plaintiff.  See  228  Pa.  487,  77  Atl.  811.  The  facts  are 
stated  in  the  opinion  of  the  Supreme  Court,  and  in  the  report 
of  the  former  appeal. 

PlaintiiT  presented  the  following  points: 

( 1 )   The  land  claimed  by  the  defendant  by  adverse  possession, 

•For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession. 
see  foot-note  of  Delaware,  etc.  R.  Co.  v.  Tobyhanna  Co.  fPa.),  ^8 
R.  R.  R.  607.  61  Am.  &  Eng.  R.  Cas„  N.  S,.  607;  foot-note  of  Louis- 
ville &  N.  R.  Co.  V.  Hagan  (Ky.),  38  R.  R.  R.  261.  61  Am.  &  Eng. 
R.  Cas.,  N.  S.,  261;  first  foot-note  of  Sheldon  v.  Michigan  Cent.  R 
Co.  (Mich.),  37  R.  R.  R.  256,  60  Am.  &  Eng.  R.  Cas.,  N.  S.  25(1. 
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having  been  purchased  by  the  plaintiff  for  railroad  purposes, 
and  having  been  used  for  the  construction  of  switches  adjacent 
to  and  diverging  from  its  main  track,  was  held  by  the  said  rail- 
road for  a  public  use,  under  the  grant  of  its  right  of  way,  and  no 
title  could  be  acquired  by  the  defendant  to  the  surface  of  any 
portion  of  what  was  used  for  such  a  purpose,  by  adverse  posses- 
sion, however  long  continued. 

(2)  The  defendant  having  purchased  the  lot  of  land  700  feet 
in  length  and  125  feet  in  width  from  the  center  between  main 
tracks,  and  having  used  the  same  for  one  of  its  main  tracks,  for 
switches,  sidings,  and  passenger  station,  freight  station,  and 
necessary  platforms  and  approaches  thereto,  such  use  was  a 
public  nse,  and  made  the  entire  lot  part  of  a  public  highway, 
and  title  cannot  be  obtained  to  any  portion  of  the  same  by  adverse 
possession,  however  long  continued. 

(3)  It  is  the  undisputed  evidence  that  the  plaintiff  used  the 
piece  of  land  700  feet  long  and  125  feet  in  width  as  a  part  of 
its  right  of  way,  and  for  public  use,  and  that  all  parts  of  it  were 
contimiously  used  so  except  that  physically  and  actually  occupied 
by  the  buildings  of  the  defendant;  and,  as  to  this  part,  the  de- 
fendant could  gain  no  title  by  adverse  possession,  because  its 
possession  was  an  encroachment  upon  the  right  of  way  of  the 
railroad  company. 

(4)  There  is  no  particular  width  of  land  recognized  by  the 
law  of  Pennsylvania  as  the  right  of  wa%  of  a  railroad.  This 
right  of  way  consists  of  a  strip  of  land  of  varying  widths  as  the 
necessities  of  the  railroad  may  require  for  the  construction  of 
its  main  tracks,  sidings,  turnouts,  switches,  stations,  and  ap- 
proaches thereto. 

(5)  When  land  is  acquired  by  a  railroad  corporation,  either 
by  purchase  or  condemnation,  and  is  actually  used  for  its  rail- 
road, no  title  can  be  gained  to  any  portion  of  what  is  then  used 
by  adverse  possession,  however  long  it  may  be  continued. 

The  court  charged  in  part  as   follows: 

"The  court  cannot  agree  with  either  one  of  the  contentions 
of  the  parties  in  this  case,  because  the  plaintiff  replies  to  the 
contention  of  the  defendant,  that  it  never  has  had  adverse  posses- 
sion of  this  property  because  it  has  been  used  by  the  public  and 
by  the  plaintiff  company  for  a  number  of  years,  and,  in  addition 
to  that,  that  it  is  within  its  right  of  way,  and  that  no  adverse 
possession  can  be  obtained  against  the  right  of  way  of 
a  railroad  company,  and  therefore  the  defendant  is  not  entitled 
to  any  part  of  this  land.  Adverse  possession,  or  the  right  to 
property  by  adverse  possession,  is  where  a  person,  or  a  corpora- 
tion, if  you  please  to  call  it  so,  which  is  an  artificial  person, 
has  had  the  exclusive,  continuous,  uninterruoted,  notorious,  and 
adverse  possession  of  a  piece  of  land  for  21  years.  Yon  will 
notice  all  the  elements  that  are  there.     It  must  be  open,  which 
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is  nearly  the  same  as  notorious,  exclusive,  continuous,  uninter- 
rupted, and  adverse,  and,  in  order  for  you  to  sustain  the  conten- 
tion of  the  defendant  company  in  this  particular  as  to  the  whole 
lot  of  land,  you  would  have  to  find  it,  with  those  qualifications; 
and,  while  that  question  is  for  you,  gentlemen  of  the  jury,  the 
court  is  of  the  opinion  under  all  the  testimony  that  it  is  not 
warranted  by  it — that  is,  as  to  the  whole  tract — because  it  was 
not  fenced  in  (there  was  a  fence  on  the  lower  side  of  it)  and 
if  was  used  according  to  some  of  the  evidence,  if  you  believe  it, 
by  the  public  generally,  including  the  railroad  company,  and  by 
teams,  etc.,  and  notwithstanding  the  fact  that  there  were  certain 
acts  done  upon  this  lot  by  the  defendant  company,  including  the 
piling  of  piles  and  other  lumber  there  for  the  purpose  of  ship- 
ment on  the  Delaware,  Lackawanna  &  Western  Railroad,  that 
that  would  not  come  up  to  the  full  measure  of  proof  that  would 
be  required  to  give  exclusive  possession  to  this  whole  tract  of 
land.  And  I  think  we  will  go  so  far  as  to  instruct  you,  gentle- 
men of  the  jury,  that,  under  the  evidence,  there  is  not  sufficient 
to  warrant  such  a  conclusion  on  your  part.  We  do  say  to  you, 
however,  that  while  it  may  not  have  had  the  exclusive  possession 
of  all  of  this  land  that,  under  the  evidence  of  the  defendant  com- 
pany, if  you  believe  it,  and  we  see  no  reason  why  you  should 
not,  because  it  is  uncontradicted,  the  defendant  company  had 
constructed  on  this  piece  of  land  about  seven  or  eight  feet  of 
its  office  and  a  feedhouse,  and  that  they  had  been  there  for  very 
much  longer  than  21  years,  and  that,  in  addition  to  that,  they 
had  used  this  feedhouse  and  the  cellar  under  the  store,  the  en- 
trance to  which  was  on  what  is  claimed  to  be  the  railroad  side 
of  the  hne,  and,  if  you  find  from  all  the  evidence  in  the  case  that 
the  defendant  company  has  used  this  land  in  this  way,  the 
storehouse,  and  the  feedhouse,  and  has  for  a  period  of  over  21 
years  used  the  land  in  order  to  have  access  to  the  feedhouse  and 
the  storehouse,  we  say  to  you  that,  as  far  as  those  two  places 
are  concerned,  the  office  and  the  feedhouse,  that  it  would  have 
such  adverse  possession,  if  you  believe  it  was  open,  notorious,  ex- 
clusive; continuous,  and  un^ernipted  for  a  period  of  21  years, 
as  would  prevent  the  plaintffif  company  from  recovering,  as  far 
as  they,  the  buildings  and  land  under  them  are  concerned,  in  this 
action  of  ejectment." 

"As  to  the  other  buildings  that  were  put  upon  these  premises, 
which  according  to  the  testimony  as  we  recollect  it,  varied  from 
seven  to  ten  years,  namely,  the  shed  and  the  coal  bin,  we  say 
to  you  that  there  being  no  such  evidence  of  adverse  possession 
for  the  period  required  by  taw,  and  for  the  land  upon  which 
they  stand,  the  plaintiff  is  entitled  to  recover,  and  that  for  all 
the  other  land  in  this  tract  not  occupied  by  these  buildings,  the 
office  and  the  feedhouse,  we  say  to  you  that  the  railroad  company 
is  entitled  to  recover,  subject  as  we  have  stated  to  the  right  of  the 
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defendant  company  to  have  access  to  its  ot^ce  and  cellar  under 
the  office  and  to  its  feedhouse." 

"If  you  find,  therefore,  that  the  defendant  company  did  have 
adverse  possession  under  the  qualifications  as  made  by  the  court, 
and  as  we  say  to  you,  gentlemen  of  the  jury,  in  the  court's  opinion 
the  evidence  warrants  you  in  so  finding,  although  the  question 
is  for  you,  we  say  to  you  that  your  verdict  should  be  in  favor 
of  the  plaintiff  for  the  land  upon  which  the  horse  shed  is  erected, 
the  land  where  the  coal  bin  is  erected,  and  all  the  other  land  not 
covered  by  the  feedhouse  and  the  office,  subject  to  the  right  of 
the  defendant  company  to  free  access  to  and  from  the  office,  the 
cellar  thereof,  and  the  feedhouses  as  it  has  been  wont  to  have 
for  a  period  of  21  years,  and  over." 

Verdict  for  plaintiff  for  all  the  land  mentioned  in  the  writ  of 
ejectment,  except  that  covered  by  the  part  of  the  office  of  the 
defendant  company  on  the  said  land  mentioned  in  said  writ, 
and  that  covered  by  the  feedhouse  with  the  privilege  to  the  de- 
fendant company  of  access  to  the  cellar  under  said  office,  and  said 
feedhouse  over  the  land  aforesaid.  Both  plaintiff  and  decedent 
appealed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
and  Stewart,  JJ. 

A.  Mitchell  Palmer,  for  Delaware,  L.  &  W.  R.  Co. 
F.  B.  Holmes,  for  Tobyhanna  Company,  Limited. 

Stewart,  J.  If  the  record  in  the  first  of  these  appeals  dis- 
closes any  material  fact  that  was  not  considered,  or  any  ques- 
tion that  was  not  decided  when  the  case  was  before  us  in  the 
former  appeal  reported  in  228  Pa.  487,  77  Atl.  811,  it  has  escaped 
us.  We  see  no  ground  whatever  for  misapprehension  of  what 
was  there  decided;  but  inasmuch  as  the  "tremendous  importance 
of  the  question  raised  not  only  to  the  plaintiff,  but  to  all  the  rail- 
roads of  Pennsylvania"  is  urged  upon  us,  we  shall  endeavor 
to  restate  what  was  there  decided  in  a  way  which  will  remove 
all  possible  ground  for  misunderstanding,  as  well  as  any  lurking 
suspicion  that  that  decision  conflicts  with  settled  doctrine.  First 
of  ail,  let  it  be  understood  that  we  did  not  there  hold  that  title 
to  any  part  of  a  railroad  company's  right  of  way  can  be  acquired 
by  adverse  user.  We  distinctly  held  that  that  question  was  not 
before    us, .and  we  expressed  no  opinion  in  regard  thereto. 

[1]  The  contention  of  the  plaintiff  was  that  the  lot  in  dispute 
was  part  of  its  right  of  way.  This  was  denied  by  the  defendant, 
and  into  that  inquiry  we  entered  at  some  length.  Our  conclu- 
sion was  adverse  to  the  plaintiff's  contention  on  the  facts  before 
us.  We  have  here  the  same  facts  to  deal  with.  The  lot  was 
acquired  by  the  railroad  company  more  than  50  years  ago  by 
purchase.  Its  railroad  had  then  been  constructed  upon  land 
adjoining,  and  was  then  being  operated.     How   the  corhpany 
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entered  upon  that  land  originally  we  are  not  informed.  To  perfect 
its  right  of  occupancy,  it  subsequently  purchased  from  the  owner 
a  strip  of  land  700  feet  in  length  and  100  feet. in  width;  that 
is  to  say,  the  ground  used  as  its  roadbed,  with  50  feet  of  ground 
on  either  side  of  its  center  line.  It  acquired  by  the  same  convey- 
ance, but  as  a  separate  tract,  the  lot  in  dispute,  described  in  the 
conveyance :  "Also  such  additional  lands  for  depot  or  railroad 
purposes  at  •  *  •  Tobyhanna  stations,  as  are  included  within 
the  boundaries  following,  to  wit;  At  Tobyhanna,  beginning  with 
the  center  line  of  said  railroad  at  a  point  one  hundred  feet  north 
of  the  north  corner  of  the  foundation  of  the  water  tank  and 
running  thence  westerly  on  a  line  at  right  angles  with  the  line 
of  the  said  railroad  one  hundred  and  twenty-five  feet  in  width 
to  a  corner ;  thense  southly  parallel  with  and  one  hundred  and 
twenty-five  feet  from  the  center  line  of  said  railroad,  seven 
hundred  feet  to  a  corner ;  thence  easterly  on  a  line  at  right  an- 
gles with  the  line  of  said  railroad,  one  hundred  and  twenty-five 
feet  to  the  center  line  of  said  railroad ;  thence  along  said  center 
line  seven  hundred  feet  to  the  place  of  beginning.  Thus  including 
on  the  westerly  side  of  the  railroad  for  the  said  distance  of  seven 
hundred  feet,  seventy-five  feet  in  width  over  and  above  and  out- 
side of  said  one  hundred  feet  hereinbefore  conveyed  for  right 
of  way."  This  lot  has  for  years  been  bi.sected  by  a  public  road, 
dividing  it  into  two  nearly  equal  parts.  The  controversy  is 
over  one  of  these.  The  contention  of  the  plaintiff  assumes  that 
the  lot  is  part  of  the  railroad's  right  of  way.  Herein  consists  the 
fallacy.  The  fact  that  it  was  acquired  by  purchase,  and  not 
in  the  exercise  of  the  company's  right  of  eminent  domain,  we 
regarded  as  a  matter  of  significance ;  not  that  a  railroad  company 
may  not  acquire  its  right  of  way  in  either  manner,  but  because 
certain  incidents  attach  in  the  one  case  that  do  not  in  the  other. 
A  railroad  company  can  acquire  adversely  to  the  owner  by 
condemnation  when  it  establishes  a  purpose  in  the  condemna- 
tion falhng  within  the  express  letter  of  the  law.  giving  it  the 
franchise  to  take ;  whereas  by  purchase  nothing  adversely  can  be 
acquired.  In  the  one  case  the  fact  of  condemnation  indicates  a 
public  use,  and  that  fact  becomes  estabHshed  by  the  appropria- 
tion; in  the  other,  it  indicates  nothing,  and  establishes  nothing 
but  title  in  the  acquisitor.  A  railroad  companv  may  lawfully 
acquire  lands  not  strictly  essential  to  the  operation  d  its  road, 
but  which  may  conveniently  and  profitably  be  used  in  connec- 
tion therewitli ;  but  it  is  only  for  the  acnuiring  of  such  as  are 
essential  that  the  law  makes'  provision  by  allowing  the  hi^ 
franchise  to  be  exercised  for  their  procurement.  These  essen- 
tials are  a  roadway,  not  exceeding  a  given  width,  except  where 
physical  conditions  require  greater  places  selected  for  sidings, 
turnouts,  depots,  and  engine  or  water  stations. 

If  it  be  conceded  that  these  essential  lands  properly  fall  within 
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what,  for  the  want  of  a  better  term,  we  call  right  of  way,  and 
when  acquired  by  condemnation  are  impressed  with  a  public  use, 
and  therefore  not  to  be  interfered  with,  the  question  remains, 
Can  as  much  be  affirmed  of  a  strip  of  land  such  as  that  here  in 
dispute,  acquired  by  purchase,  without  any  adjudication  that, 
when  acquired,  it  was  needed  for  one  of  the  purposes  for  which 
condemnation  was  allowed?  We  answered  that  question  in  the 
former  appeal  in  the  negative,  and  we  repeat  the  answer  here. 
That  is  to  say,  no  presumption  arises  from  the  fact  of  purchase 
that  the  land  so  acquired  was  for  necessary  purposes  in  connec- 
tion with  the  operation  of  the  railroad.  Had  the  railroad  com- 
pany at  that  time  attempted  to  acquire  this  land  by  condemna- 
tion, the  burden  would  have  been  upon  it  to  show  that  it  was 
necessary  and  essential,  the  declared  public  use  would  have  be- 
come a  matter  of  record,  and  the  land  could  not  thereafter 
have  been  devoted  to  other  purposes.  The  mere  act  of  purchase 
committed  the  company  to  no  particular  use  of  the  land.  It 
may  say  to  the  party  from  whom  it  purchases,  "We  want  it 
for  some  purpose  for  which  we  could  legally  condemn  it;"  and 
in  the  deed  the  vendor  may  recite  that  it  is  conveyed  for  such 
purpose,  but  this  impresses  no  use  in  \vhich  the  public  is  con- 
cerned or  could  enforce.  It  remains  a  matter  that  concerns 
only  vendor  and  vendee.  What  then  will  impress  it  with  a 
public  use  and  bring  it  within  the  sanctity  of  right  of  way?  We 
answer  nothing  but  an  actual  dedication  of  the  land  to  that  use 
by  so  employing  it,  or  other  equally  decisive  act.  The  plaintiff 
company  had  laid  its  tracks  upon  and  over  the  land  embraced  in 
a  larger  strip,  thus  devoting  it  to  a  plain  and  manifest  public 
use  in  an  unmistakable  way.  If  it  has  built  switches  upon  the 
land  acquired  by  purchase,  that  again  is  a  decisive  act  which 
secures  it  in  the  enjoyment  of  the  land  acquired.  But  as  to  so 
much  of  this  land  as  now  claimed  by  the  defendant  through 
adverse  use  the  plaintiff  has  done  ateolutely  nothing  upon  it 
to  indicate  any  purpose  whatever  it  had  in  acquiring  it.  Up  to 
the  present  time,  it  has  been  free  to  dispose  of  it,  or  apply  it  to 
any  lawful  use  except  as  its  vendor  can  be  heard  to  question 
its  right  so  to  do.  For  the  company  to  say  now,  more  than  a  half 
a  century  after  the  acquisition,  that  it  needs  it  for  a  purpose  for 
which  it  could  have  originally  condemned  it,  is  not  only  to  beg 
the  question,  but  in  itself  affords  a  refutation  of  the  claim. 
Fifty  years  and  more  have  elapsed  since  it  acquired  title,  and 
during  all  that  time,  upon  its  own  admission,  the  lot  has  not 
been  required  for  the  exercise  of  its  franchise.  How,  then,  could 
it  have  been  acquired  by  condemnation  ?  We  are  not  overlooking 
our  decisions  to  the  effect  that  a  railroad  company  may  in  con- 
deming  land  anticipate  future  needs  with  respects  to  those  things 
which  are  essential.  We  make  no  attempt  to  define  the  limits  to 
42  K  K  R— 49 
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this  right  of  anticipation  when  we  say  that  attempted  provi- 
sion covering  a  period  of  50  years  in  matters  of  this  kind  must 
either  be  pure  conjecture  resting  on  no  substantial  basis,  or  in- 
spired prophecy,  and  with  respect  to  condemnation  of  land  the 
law  bases  its  procedure  on  neither.  Our  effort  has  been  to  show 
the  fallacy  in  the  assumption  on  which  the  argument  on  behalf 
of  the  plaintiff  proceeds  that  the  land  in  dispute  by  the  fact 
of  purchase  became  a  part  of  the  railroad  company's  right  of 
way.  To  be  a  part  of  its  right  of  way,  it  must  have  been  ac- 
quired as  such  by  condemnation  proceedings,  or,  if  acquired  by 
purchase,  the  burden  must  be  on  the  railroad  when  its  right  to 
hold  is  challenged  to  show  such  circumstances  as  would  have 
warranted  its  condemnation.  We  state  no  new  proposition.  All 
that  we  said  has  fullest  warrant  in  Shamokin  Valley  Railroad 
Co.  V.  Livermore,  47  Pa.  465,  86  Am.  Dec,  353.  In  Robinson 
V.  Railroad  Co.,  161  Pa.  561,  29  Atl.  268,  it  is  said  by  MitclielJ, 
J.:  "It  is  not  intended  to  interfere  with  the  discretion  of  the 
corporation  in  the  location  of  its  stations,  sidings,  etc.,  nor  with 
its  right  to  do  what  good  engineering  required,  but  the  exercise 
of  both  must  be  in  good  faith  for  the  purposes  the  statute  per- 
mits, and  the  necessity,  extent,  and  location  of  extra  appropria- 
tions for  such  purposes  must  be  definitely  shown.  The  charter 
limitation  of  66  feet  is  mandatory,  except  in  the  cases  the  charter 
itself  specifies,  and  it  cannot  be  set  aside  or  evaded  at  mere 
will.  While  the  discretion  is  in  the  corporation,  its  exercise, 
when  challenged  in  a  court  of  law  must  like  every  right  be  sus- 
tained by  showing  the  circumstances  under  which  the  charter 
authorizes  it." 

[2]  To  summarize:  (1)  However  true  it  may  be  that  no  part 
of  the  right  of  way  of  a  railroad  company  can  be  acquired  ad- 
versely, there  is  no  authority  for  holding  that  property  of  a  rail- 
road not  included  in  its  right  of  way  may  not  be  so  acquired.  (2) 
Nothing  is  included  in  right  of  way  except  what  is  the  subject 
of  condemnation,  and  when  a  railroad  company  asserts  a  pub- 
lic use  in  land  it  has  purchased,  to  overcome  the  adverse  posses- 
sion bv  another,  its  claim  can  only  be  sustained  by  showing 
the  existence  of  conditions  which  would  have  permitted  it  to 
condemn  the  land  in  the  first  instance,  or. actual  dedication  to 
such  use.  (3)  If  such  conditions  exist  to'-day,  it  may  recover 
what  it  has  lost  by  appropriate  proceedings.  (4)  If  these  do  not 
exist,  it  is  fairly  persuasive  that  they  never  did. 

[3]  So  far,  we  have  proceededon  the  assumption  that  appellant 
has  no  other  or  wider  privilege  of  condemnation  than  is  allowed 
under  the  general  railroad  law  of  February  19,  1849  (P.  L.  79), 
and  its  supplements.  The  claim  is  made  that  it  is  not  subject  to 
the  limitations  and  restrictions  of  that  act.  inasmuch  as  it  has 
succeeded  to  all  the  rights  and  privileges  of  the  Ligetts  Gap  Rail- 
road Company,  incorporated  under  the  act  of  April  7,  1832  (P. 
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L.  1831-32,  p.  316),  and  by  the  subsequent  act  of  April  14,  1851 
(P.  L.  628),  merged  with  appellant  company,  and  that  the'charter 
of  the  earlier  company  contains  no  restriction  as  to  the  amount 
of  land  the  company  could  appropriate.  A  reference  to  the 
charter  of  that  company  shows  that  the  power  granted  was  in  ex- 
press terms  limited  to  the  appropriation  of  such  land  as  was  nec- 
essary for  the  exercise  of  the  corporate  franchise.  The  company 
was  authorized  "to  occupy  for  that  purpose  (the  building  of  its 
road)  land  which  shall  be  necessary  or  suitable  for  the  intended 
railroad."  The  act  of  February  19,  1849.  gives  exactly  the  same 
right ;  the  only  difference  being  that  the  latter  defines  expressly 
what  are  necessary  and  essential  purposes.  Certainly  quite  as 
much  land  was  required  for  the  construction  of  railroads  and  their 
operation  in  1849  as  in  1832.  The  limitation  of  the  right  to 
lands  necessary  for  the  intended  road  fixed  upon  the  earlier  com- 
pany the  same  burden  that  rests  upon  the  appellant  company 
when  its  right  to  take  lands  is  challenged  of  showing  the  neces- 
sity that  requires  it.  The  assignments  of  error  on  this  appeal 
are  overruled. 

[4]  We  have  yet  to  consider  the  appeal  by  the  defendant  from 
the  same  judgment.  The  verdict  was  a  recovery  by  the  plaintiff 
of  all  the  land  in  dispute  except  so  much  as  had  been  occupied 
bv  the  defendant's  structures  for  more  than  the  statutory  period. 
The  defendant  claimed  title  to  the  entire  iot  by  adverse  posses- 
sion. As  we  read  the  charge  of  the  court,  it  was  a  binding  in- 
struction to  the  effect  that  the  defendant's  evidence  was  not  suffi- 
cient in  law  to  overcome  the  plaintiff's  written  title,  except  as  to 
so  much  as  was  covered  by  defendant's  improvements.  The  jury 
certainly  so  understood  it.  Was  this  error?  We  have  examined 
the  evidence  with  much  care  without  being  convinced  that  the  in- 
struction was  erroneous.  It  lacks  one  essential — the  possession 
shown  was  not  exclusive.  Certainlv  it  was  not  of  such  a  char- 
acter as  to  put  the  plaintiff  on  notice.  The  circumstances  sug- 
gest a  permissive  use  rather  than  a  hostile  holding.  The  defend- 
ant's occupancy  and  use  of  the  land  was  in  some  respects  peculiar 
to  itself,  but  nevertheless  others  used  it  for  their  own  ptirposes 
with  a  like  freedom.  It  was  an  open  lot  admitting  of  public 
travel  upon  and  over  it  from  all  points.  The  public  used  it  with- 
out restaint  in  hauhng  material  for  shipment  from  the  plaintiff's 
siding.  The  principal  use  of  it  by  defendant  was  for  storing  lum- 
ber for  like  shipment.  The  evidence  indicates  strongly  that  the 
lot  was  regarded  by  the  public  as  a  common.  Their  use  of  it, 
concurring  with  that  of  the  defendant,  without  let  or  hindrance, 
is  whollv  inconsistent  with  defendant's  claim  that  it  was  during 
this  period  holding  hostilely  to  the  plaintiff. 

The  assignments  of  error  in  this  appeal  are  likewise  overruled, 
and  the  judgment  is  afBrmed. 
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(Supreme  Court  of  Washington,  Sept.  H,  1911.) 

[117   Pac.   Rep.  864.1 

Plesdins— Demurrer— neading  Good  in  Part.— Though  a  complaint 

collaterally  attacked  a  judgment  of  condemnation,  a  demurrer  should 
not  be  sustained,  where  the  complaint  contains  allegations  sufficient 
to  state   a  cause   of  action  consistent   with   the  judgment. 

Bmiticnt  Domain — Neceaaity  of  Legislative  Authority. — A  subordi- 
nate agency  can  exercise  the  power  of  eminent  domain  only  when  it 
is  expressly  granted  by  legislative  authority. 

Eminent  Domain^Ezercise  of  Delegated  Authority — Extent  of  Ap- 
propriation.— A  subordinate  agency,  in  the  exercise  of  delegated 
power  of  eminent  domain,  can  appropriate  no  greater  interest  in  the 
property  condemned   than   its   authority   warrants. 

Eminent  Domain— Exercise  of  Delegated  Power — Construction  of 
Statutes. — Statutes  delegating  the  power  of  eminent  domain  will  be 
strictly  construed,  and  no  greater  title  or  interest  may  be  condemned 
than    has    been    expressly   authorized    or   may    be    necessary    for   the 

Eminent  Domain — Rigfata  Acquired. — Const,  art.  1,  S  IS.  prohibits 
the  condemnation  of  private  property  save  for  a  public  use,  and  Rem. 
&  Bal.  Code,  g  8T40.  authorizes  a  railroacj  company  to  condemn  land 
for  its  right  of  way,  yards  and  terminal,  and  freight  depots.  Section 
927,  relating  to  judgments  of  condemnation,  provides  that  at  the 
time  of  rendering  judgment  for  damages  the  court  shall  enter  a 
judgment  of  appropriation,  vesting  the  legal  title  to  the  land  in  the 
corporation  seeking  to  appropriate  it  "for  corporate  purposes."  Held, 
that  a  railroad  company  which  condemned  land  for  the  purposes  men- 
tioned in  section  8T40  had  only  an  easement  or  determinable  interest, 
which  i-ontinued  only  so  long  as  the  land  was  applied  to  a  public 

Eminent  Domain — Rights  Acquired — Reveraion  of  Property. — Prop- 
erty acquired  by  eminent  domain  cannot,  unless  absolute  fee  has 
passed,  be  devoted  to  any  other  purpose  than  that  for  which  it  is 
taken,  hut  will  not  revert  to  the  former  owner,  unless  the  condemn- 
ing corporation  has  finally  ceased  to  apply  it  for  a  public  use. 

Eminent  Domain — Property  Devoted  to  Public  Use — "Public  In- 
terest"— "Public  Use."' — Where  a  railroad  condemned  land  for  pub- 
lic use  and  rented  it  to  a  whole.sale  grocery  company,  the  use  of  the 

•For  the  authorities  in  this  series  on  the  question  what  is,  and  'S 
not,  a  public  use  for  which  private  property  may  he  condemned,  see 
first  foot-note  of  Riley  i'.  Louisville,  etc.,  Ry.  Co.  (Ky.>,  39  R.  R.  R. 
614,  r.3  Am.  &  Eng.  R.  Cas.,  N.  S.,  614;  Cloth  v.  Chicago,  etc,  Ry. 
Co.  (Ark.).  39  R.  R.  R.  S51,  63  Am.  &  Eng.  R.  Cas.,  X.  S.,  551:  last 
head-note  of  State  v.  Southern  Ry.  Co.  (N.  Car.),  39  R.  R.  R.  30,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  20. 
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land  by  the  grocery  company  was  not  a  public  use,  for,  while  it  mig-ht 
be  a  public  benefit  or  public  interest,  no  obligation  rested  upon  the 
grocery  company  to  conduct  its  business  for  the  benefit  of  the  pub- 
lic: the  true  criterion  of  a  republic  use  being  whether  the  public  may 
enjoy  it  by  right  or  by  permission  only,  and  the  terras  "public  in- 
terest" and  ''public  use"  not  being  synonymous. 

Eminent  Domain — Title  Acquired — Reversion. — Where  a  railroad 
company  condemned  land  for  an  alleged  public  use  and  used  it  for 
a  private  purpose,  the  owner  of  the  fee  might  maintain  an  action  to 
forfeit  the  title  of  the  railroad  company. 

En  Banc.  Appeal  from  Superior  Court,  Spokane  County; 
Henry  L.  Kennan,  Judge. 

Action  by  A.  Neitzel  and  others  against  the  Spokane  Interna- 
tional Railway  Company  and  another.  From  a  jugdmert  sus- 
taining a  demurrer  to  the  complaint  and  dismissing  the  action, 
plaintiffs  appeal.     Reversed  and  remanded. 

Hoffman  &  Bailey  and  Joseph  Rosslow,  for  appellants. 


lauey 
■n,  Ca 


Allen  &  Allen,  Cannon,  Ferris,  Swan  &  Lolly,  for  respond- 
ents. 

Crow,  J.  This  action  was  commenced  by  A.  Neitzel,  Joe 
Xeitzel,  J.  F.  Thielmann,  and  Hannah  Thielmann,  his  wife, 
against  the  Spokane  International  Railway  Company,  a  corpo- 
ration, and  Benham  &  Griffith  Company,  a  corporation,  to  re- 
cover lots  12  and  13  in  block  4  of  River  Front  addition  to  Spo- 
kane, and  for  damages.  Plaintiffs  elected  to  stand  upon  their 
complaint,  to  which  a  demurrer  was  interposed  and  sustained, 
and  have  appealed  from  a  judgment  of  dismissal. 

The  complaint  in  substaiKe  alleges  that  respondent  Spokane 
International  Railway  Company,  hereinafter  mentioned  as  rail- 
way company,  is  a  public  service  corporation,  existing  under  the 
laws  of  Washington  and  organized  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  railroad  from  the  city  of  Spokane 
one  of  its  termini;  that  appellants  at  all  times  since  June  29, 
1903,  have  owned  the  lots,  and  have  been  and  are  now  entitled 
to  their  possession;  that  on  June  5,  1905,  the  railway  company 
commenced  an  action  in  the  superior  court  of  Spokane  connty 
to  condemn  the  lots,  and  in  its  petition  alleged:  "That  it  is  es- 
sential for  the  operation  of  its  lines  of  railway  and  the  accom- 
modation of  the  public  using  the  same  that  it  ac<|uire  these 
lands  fdescription)  for  use  of  its  right  of  way  for  the  lines  of 
its  said  railway  and  for  necessary  side  tracks,  depot  grounds, 
and  terminal  yards ;  *  *  *  that  in  the  construction  and  op- 
eration of  said  line  of  railway  it  is  requisite  and  necessary  for 
your  petitioner  to  take  and  use  as  a  part  of  its  right  of  way,  for 
the  line  of  its  railway,  and  for  necessary  side  tracks,  depots,  and 
other  appurtenances  to  said  railroad  the  whole  of  said  lands  be- 
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longing  to  the  defendants;"  that  thereafter  and  in  due  course  of 
procedure  an  order  was  entered  which,  in  part,  reads  as  fol- 
lows: "It  is  considered,  ordered  and  adjudged  that  those  certain 
premises  described  in  the  petition  herein  (description)  arc  re- 
quired by  the  petitioner  for  the  construction  of  its  railway  line, 
and  that  the  use  for  which  said  premises  are  sought  to  be  taken 
is  a  public  use,  and  that  the  public  interest  requires  the  prosecu- 
tion of  the  enterprise  projected  by  the  plaintiff,  and  that  the 
premises  hereinbefore  described  are  necessary  for  the  purposes 
of  such  enterprises;"  that  later  a  jury  was  impaneled  to  assess 
damages,  and  a  judgment  of  appropriation  was  entered,  describ- 
ing the  lots  taken,  which  judgment  in  part  reads  as  follows:  "It 
is  considered,  ordered,  and  ajudged  that  the  above-described  real 
estate  shall  be  and  the  same  hereby  is  appropriated  to  the  cor- 
porate purposes  of  the  petitioner,  the  Spokane  International 
Railway  Company,  and  that  the  legal  title  thereto  shall  be  and 
the  same  hereby  is  vested  in  the  said  Spokane  International 
Railway  Company;"  that  the  railway  company  acquired  various 
other  lots  in  the  same  locality  for  the  development  of  its  plans 
for  depot  grounds,  station  grounds,  terminals,  private  warehouse 
grounds,  and  side  tracks,  according  to  a  general  purpose  which 
at  the  time  of  condemnation  was  not  known  to  appellants;  that 
it  intended  to  use  appellants'  lots  for  a  private  warehouse  site, 
and  not  for  a  public  use ;  that  it  has  built  a  freight  depot,  con- 
structed side  tracks,  and  commenced  preparations  for  its  pas- 
senger depot,  hut  has  set  aside  a  large  portion  of  the  lands  ob- 
tained by  it  for  private  warehouse  sites;  that  after  acquiring 
lands  for  terminal  grounds  the  railway  company  leased  portions 
thereof  to  wholesale  dealers  who,  with  one  exception,  have  con- 
structed private  warehouses  thereon;  that  it  leased  to  Benham  & 
Griffith  Company,  for  the  term  of  25  years,  a  portion  of  said 
lands,  including  all  of  lots  12  and  13;  that  Benham  &  Griffith 
Company  has  erected  a  warehouse  thereon,  and  since  October 
1,  1906.  has  exclusively  occupied  the  lots  in  conducting  its  pri- 
vate business  as  a  wholesale  grocer;  that  lots  12  and  13  are  rea- 
sonably worth  $30,000;  that  since  1906  their  rental  value  has 
been  $1,800  per  annum;  that  at  the  time  of  the  condemnation 
appellants  maintained  a  building  on  the  lots,  in  which  they  op- 
erated a  broom  factory ;  that  the  condemnation  took  the  build- 
ing, as  well  as  the  lots ;  that  the  railway  company  has  removed 
the  building;  that  appellants  are  unable  to  determine  that  por- 
tion of  the  damages  awarded  by  the  jury  for  the  building  sepa- 
rate and  apart  from  that  awarded  for  the  lots ;  that  they  are 
ready,  willing,  and  able  to  refund  to  the  railway  company  such 
proportion  of  the  damages  awarded  them  as  the  court  may  de- 
termine to  be  just,  equitable,  and  proper;  that  the  railway  com- 
pany has  never  devoted  the  lots  to  any  public  use,  nor  does  it 
intend  to  do  so,  but  that  it  intends  to  continue  the  private  use  to 
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which  they  are  now  put;  that  in  the  condemnation  proceedings 
the  railway  company  did  not  disclose  its  true  plans,  intentions, 
and  purposes,  but  kept  them  secret,  thereby  deceiving  appellants 
and  the  court ;  that  appellants  did  not  learn  of  the  fraud  thus 
practiced  until  some  time  in  June,  1907;  and  that  the  railway 
»:ompany  and  Benham  &  Griffith  Company,  its  lessee,  now 
hold  the  lots,  depriving  appellants  of  the  same,  in  violation  of 
section  16,  art,  1,  of  the  state  Constitution.  The  prayer  of  the 
complaint  is  (1)  for  possession,  (2)  for  damages  for  withhold- 
ing possession,  and  (3)  that  the  condemnation  proceedings  be 
declared  null  and  void. 

[1]  Calling  attention  to  the  third  subdivision  of  the  prayer, 
respondents  insist  this  action  is  an  attack  on  the  condemnation 
judgment,  necessarily  collateral,  as  the  allegations  of  the  com- 
plaint are  not  sufficient  to  show  a  direct  attack ;  that  other  relief 
which  appellants  demand  cannot  be  awarded  without  a  vacation 
of  the  judgment,  which  could  be  obtained  by  direct  attack  only; 
that  the  judgment  is  valid,  subsisting,  of  full  force  and  effect, 
and  that  it  has  adjudged  and  decreed  the  property  was  taken 
for  a  public  use  to  which  it  is  now  devoted.  Assuming,  without 
deciding,  that  a  collateral  and  not  a  direct  attack  is  made  upon 
the  judgment,  the  complaint  nevertheless  must  be  sustained  as 
against  the  demurrer,  if  it  contains  allegations  sufficient  to  state 
a  cause  of  action  consistent  with  the  judgment,  which  will  entitle 
the  appellants  to  other  relief.  In  other  words,  accepting  the 
judgment  as  valid  and  of  full  force  and  effect,  if  a  cause  of  ac- 
tion has  accrued  to  appellants  since  its  entry,  which  will  entitle 
them  to  regain  possession  and  recover  damages,  and  such  cause 
of  action  is  stated  in  the  complaint,  the  demurrer  could  not  be 
sustained.  For  reasons  hereinafter  stated,  we  conclude  the  com- 
plaint is  good  as  against  the  demurrer,  and  will  therefore  re- 
frain from  any  discussion  of  the  issue  of  direct  or  collateral  at- 
tack. Nor  do  we  think  the  complaint  shows  the  condemnation 
judgment  to  be  a  former  adjudication  of  all  causes  of  action 
pleaded  hy  appellants.  It  unquestionably  appears  from  the  com- 
plaint that  the  lots  were  condemned  and  takpn  for  an  adjudged 
public  use,  but  it  does  not  appear  that  the  particular  use  to  which 
thev  are  now  devoted  was,  in  the  condemnation  petition  or  pro- 
ceeding, alleged  or  ajudged  to  be  public.  If,  therefore,  the  use 
to  which  they  are  now  devoted  be  not  public,  the  question  arises 
whether  respondents  may  continue  holding  them  for  a  private 
use.  or  whether  appellants  may  recover  possession. 

The  vital  questions  on  this  appeal  arc :  f  I )  What  title  or  interest 
vested  in  the  railway  company?  (2)  Having  condemned  for  a 
public  use.  has  the  railway  company  abandoned  such  use?  And 
(2)  if  it  has  and  intends  to  continue  such  abandonment  by  de- 
voting the  lots  to  a  private  use  only,  are  appellants  entitled  to 
maintain  this  action? 
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[2-5]  The  power  of  eminent  domain,  which  is  necessarily  in- 
herent in  the  federal  and  state  governments  as  an  incident  of 
sovereignty,  can  only  be  exercised  by  subordinate  agencies  when 
expressly  granted  within  constitutional  limitations,  througli 
the  medium  of  legislative  enactment.  When  a  Legislature  dele- 
gates to  any  subordinate  agency,  such  as  a  municipality  or  a 
public  service  corporation,  the  right  and  authority  to  exercise 
the  power  of  eminent  domain,  it  ordinarily  defines  the  estate  or 
interest  to  be  appropriated,  having  power  to  authorize  the  taking 
of  a  complete  fee-simple  title,  a  qualified  fee,  or  an  easement 
only.  When  it  has  prescribed  by  statute  the  extent  of  interest 
to  be  vested,  none  further  can  be  taken.  Courts,  in  construing 
statutes  which  grant  the  power  and  authorize  the  taking  of  a  cer- 
tain estate  or  interest,  enforce  the  rule  of  strict  construction, 
permitting  no  greater  title  or  interest  to  vest  than  has  been 
expressly  authorized  or  may  be  necessary  to  the  contemplated 
pnbhc  use.  When  an  easement  will  be  sufficient,  no  intendment 
or  rule  of  liberal  construction  will  be  indulged  to  support  an 
attempt  to  obtain  any  greater  interest  or  estate.  Section  8740, 
Rem.  &  Bal.  Code,  authorizes  and  empowers  a  railway  company 
to  appropriate  by  condemnation  land  or  any  interest  therein  which 
may  be  necessary  for  the  line  of  its  railroad,  not  exceeding  200 
■feet  in  width,  and  to  appropriate  sufficient  additional  land  for 
necessary  side  tracks,  depots,  and  water  stations,  and  the  right 
to  conduct  water  thereto  by  aqueduct,  and  for  yards,  terminal, 
transfer,  and  switching  grounds,  docks  and  warehouses  required 
for  receiving,  delivering,  stor.i^e,  and  handling  of  freight.  Sec- 
tion 927,  Rem.  &  Bal.  Code,  relating  to  the  judgment  of  ap- 
propriation, provides  that:  "At  the  time  of  rendering  judgment 
for  damages  *  *  *  the  court,  or  judge  thereof,  shall  also  enter 
a  judgment  or  decree  of  appropriation  of  the  land,  real  estate, 
premises,  right  of  way,  or  other  property  sought  to  be  appropri- 
ated, thereby  vesting  the  legal  title  to  the  same  in  the  corporation 
seeking  to  appropriate  such  land,  real  estate,  premises,  right  of 
way,  or  other  property  for  corporate  purposes." 

In  Reichling  v.  Covington  Lumber  Co.,  S7  Wash.  225,  106 
Pac.  777,  135  Am.  St.  Rep.  976,  cited  by  respondents  on  the 
question  of  title,  it  appeared  the  city  of  Seattle  had  instituted 
proceedings  in  eminent  domain  to  acquire  the  title  to  certain  land 
for  its  Cedar  river  water  system ;  that  the  owner  appeared  and 
defended:  that  an  award  of  damages  was  made  for  the  taking 
of  the  land ;  that  decree  was  entered  awarding  "the  fee-simple 
title"  to  the  city ;  that  later  the  city  granted  a  license  to  the 
Covington  Lumber  Company  to  construct  a  logging  railroad 
over  the  land;  and  that  the  former  owner,  the  defendant  in  the 
condemnation  proceedings,  claiming  lo  hold  the  fee-simple  title, 
subject  only  to  an  easement  held  by  the  city,  sought  to  enjoin 
the  lumber  company   from  trespassing  on  the  land,  under  the 
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city  license.  Passing  upon  the  title  vested  in  the  city  by  condem- 
nation, this  court,  after  commenting  upon  Seattle  Land  &  Im- 
provement Co.  V.  Seattle,  37  Wash.  274,  79  Pac.  780,  Rem.  & 
Bal.  Code,  §  7507,  subd.  3,  Rem.  &  Bal.  Code,  781,  787  and  Gasa- 
way  V.  Seattle,  52  Wash.  444,  100  Pac.  991,  21  L.  R.  A.  (N.  S.) 
68  and  distinguishing  Spokane  v.  Colby,  16  Wash.  610,  48  Pac. 
24S,  held  the  city  had  acquired  the  fee-simple  title.  It  will  be 
noted,  however,  that  the  judgment  in  the  condemnation  suit,  in 
which  the  owner  had  appeared  and  defended,  awarded  the  fee- 
simple  title  to  the  city  upon  payment  of  the  damages  found  by 
the  jury.  Such  judgment  was  res  adjudicata  on  that  issue.  No 
such  order  appears  in  the  condemnation  judgment  now  before 
us  as  the  same  is  pleaded,  altiiough  the  words  "legal  title"  are 
used  in  connection  with  the  words  "to  the  corporate  purposes 
of  the  petitioner."  Moreover,  as  suggested  in  the  Reichhng 
Case,  in  a  discussion  of  statutes  cited,  it  was  the  view  of  this 
court  that  the  vesting  of  the  fee-simple  title  was  contemplated 
and  necessary  for  the  purposed  public  use  of  the  municipality. 
The  Legislature  by  statute  (section  7784,  Rem.  &  Bal.  Code)  has 
since  provided  that,  in  condemnation  by  a  city  or  town,  "the  title 
to  any  property  so  taken  shall  be  vested  in  fee  simple  in  such  city 
or  town."  This  language  is  explicit.  But  the  statute  defining 
the  title  acquired  bv  the  respondent  railway  company  (section 
927,  Rem.  &  Bal.  Code,  supra)  provides  that  the  decree  shall 
vest  "the  legal  title  *  *  *  in  the  corporation  *  *  *  for  corporate 
purposes."  This  language  clearly  indicates  that  such  a  title  only, 
not  a  fee  simple,  but  a  qualified  fee  or  an  easement,  shall  be 
vested  as  may  be  necessary  for  the  contemplated  corporate  pur- 
pose, and  such  corporate  purpose,  under  section  16,  art.  1, 
of  the  Constitution,  must  necessarily  be  a  public  use.  Under  the 
prevailing  strict  rules  of  construction  which  the  courts  enforce 
when  considering  eminent  domain  statutes,  we  conclude  the 
Legislature,  by  the  enactment  of  this  section,  did  not  intend  an 
unqualified  fee-simple  title  should  vest  in  the  respondent  railway 
company.  It  therefore  took  such  quahfied  title  or  interest  only 
as  it  needed  for  its  corporate  purposes,  constituting  a  public 
use.  When  a  public  service  corporation  acquires  property  by 
the  right  of  eminent  domain,  the  permanency  of  the  right,  title, 
or  easement  which  it  obtains  will,  in  the  absence  of  a  statute 
vesting  an  absolute  fee,  be  dependent  upon  continued  application 
to  the  public  use,  and,  should  such  public  use  become  impossible 
or  be  abandoned,  the  rights  of  the  condemning  corporation  may 
be  terminated,  and  the  property  may  be  reclaimed  by  the  owner  of 
the  fee. 

[6]  It  may  be  remarked,  however,  that  before  a  reversion  will 
be  awarded,  it  must  be  made  to  appear  that  the  condemning 
corporation  has  finally  and  positively  abandoned  the  appli- 
cation of  the  property  to  the  public  use,  and  does  not  intend  to   . 
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restore  it.  Property  acquired  by  the  right  of  eminent  domain 
cannot,  unless  the  absolute  fee  has  passed,  be  devoted  to  any 
purpose  other  than  that  for  which  it  was  taken,  and  a  disclo- 
sure of  the  fact  that  it  has  been  <!evoted  to  a  private  use  will 
constitute  such  a  showing  of  abandonment  as  will  call  for  ex- 
planation from  the  condemning  corporation,  in  order  that  a  re- 
version may  be  avoided. 

Respondents  contend  the  railway  company  has  acquired  an 
unqualified  fee  in  pursuance  of  section  927,  Rem.  &  Bal.  Code, 
supra,  and  cite  Malone  v.  Toledo,  34  Ohio  St.  541 ;  Rexford  v. 
Knight,  15  Barb.  (N'.  Y.)  627;  Birdsall  v.  Carv.  66  How.  Prac. 
(N.  Y.)  358:  Water  Works  Co.  v.  Rurkhart,  41  Ind.  364;  Xelson 
V.  Fleming,  56  Ind.  310;  Cromie  v.  Board  of  Trustees,  71  Ind. 
208:  Logansport  v.  Shirk,  88  Ind.  563;  Mason  v.  Lake  Erie,  etc., 
Ry.  Co.  (C.  C.)  1  Fed.  712,  9  Diss.  239.  In  a  number  of  these 
cases  the  question  involved  was  what  title  the  sovereignty  ac- 
quired when  lands  were  taken  for  public  canals,  to  be  owned 
and  operated  by  the  state;  no  rights  of  any  private  corporation 
under  an  exercise  of  the  power  of  eminent  domain  being  in- 
volved. In  others,  statutes  vesting  a  fee-simple  title  were  under 
consideration.  In  the  state  of  Indiana,  from  which  Water 
Works  V.  Biirkhart.  supra,  and  other  cases  upon  which  respond- 
ents particularly  relv,  are  cited,  the  Supreme  Court,  in  Quick  i*. 
Taylor,  112  Ind.  540,  16  N.  E.  588,  later  said:  "While  it  is  true 
that,  under  the  act  authorizing  the  state  to  appropriate  lands  for 
the  construction  of  the  Wabash  &  Erie  Canal,  it  has  been  held 
that  the  state  and  its  grantors  successively  acquired  the  fee  simple 
in  lands  thus  appropriated,  this  ruling  has  been  followed  re- 
luctantly, and  has  not  been  applied  except  to  lands  acquired  under 
the  internal  improvement  act  of  1836,  (Cases  cited.)  So  far. 
we  are  advised,  the  rule  which  controls  the  decisions  of  the  cases 
above  referred  to  has  not  been  applied  to  the  taking  of  lands  by 
private  or  merely  auasi  pubhc  corporations,  in  the  absence  of  an 
express  statute  authorizing  the  appropriation  of  the  fee  simol2. 
Railway  Co.  z'.  Ravi,  69  Ind.  424:  Prather  r.  Telegraph  Co., 
89  Ind.  501.  The  doctrine  generallv  accepted  is  that  the  right 
acquired  bv  the  power  of  eminent  domain  extends  only  to  an 
easement  in  the  land  taken,  unless  the  statute  plainly  provides 
for  the  acciuisition  of  a  larger  interest.     fCases  cited.)" 

In  the  more  recent  rase  of  Indiananolis  Water  Co.  v.  Kingan 
8r  Co..  155  Ind.  476.  481.  58  N.  E.  715,  717,  commenting  on  the 
Rurkhart  Case,  the  court  again  said:  "On  the  second  branch 
of  the  question,  namely,  what  estate  the  board  acouired  for  the 
state  bv  appropriating  property  under  their  deleeated  power  of 
eminent  domain,  the  court,  on  pages  376  to  386  Fof  41  Ind.] 
decided  in  substance  that  section  4  of  the  act  of  1835  was  not 
repealed  in  terms,  nor  imoliedlv.  bv  the  act  of  1836;  that  the 
acts  were  to  be  construed  in  pari  materia;  that,  since  section  17 
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of  the  act  of  1836  was  silent  as  to  the  estate  acquired  by  con- 
demnation proceedings,  the  court  would  look  to  section  4  of 
the  act  of  1835;  that,  since  section  4  provided  that  payment  ot 
the  award  of  damages  should  'vest  the  fee  simple  of  the  premises 
so  appropriated  in  the  state,'  evidence  that  particular  land  was 
taken  by  the  board  under  the  power  of  eminent  domain  would 
establish  title  in  fee  simple  absolute  in  the  state  and  its  grantees. 
This  decision  has  been  followed  in  Xelson  v.  Fleming,  56  Ind. 
310;  Cromie  v.  Trustees,  etc.,  71  Id.  208;  City  of  Llogansport  v. 
Shirk,  88  Ind.  563;  Brookville,  etc.,  Co.  v.  Dutler,  91  Ind.  134 
[46  Am.  Rep.  580] ;  Shirk  v.  Board,  etc.,  106  Ind.  573  [5  X. 
E.  705,  7  N.  E.  2511 ;  Frank  v.  Evansville,  etc.,  R.  Co.,  Ill  Ind. 
132  [12  N.  E,  105];  Blair  v.  Kiger,  111  Ind.  193  [12  N.  E. 
293] ;  Quick  v.  Taylor,  113  Ind.  540  [16  N.  E.  588]  ;  Collett  v. 
Board,  etc.,  119  Ind.  27  [21  N.  E.  329]  4  L.  R.  A.  321 ;  Peoria, 
etc.,  R.  Co.  V.  Attica,  etc.,  R.  Co.,  154  Ind.  218  [56  N.  E.  210]. 
In  all  these  cases  except  the  last  two,  the  court  has  expressed 
its  reluctance  in  following  the  Burkhart  decision,  and  has  de- 
clared its  unwilHngness  to  extend  the  doctrine  by  construction 
beyond  cases  in  which  the  state's  grantee  claims  under  the  board's 
exercise  of  the  power  of  eminent  domain."  From  these  later 
expressions  it  is  manifest  the  court  in  the  earlier  cases  held 
title  in  fee  simple  had  passed,  for  the  sole  reason  that  the  statute 
then  under  consideration  explicitly  directed  that  paymerft  of 
damages  should  "vest  the  fee  simple  title  of  the  premises  so 
appropriated  in  the  state."  The  Ohio  case  (Maione  v.  Toledo, 
supra)  has  since  been  explained  and  distinguished  by  the  Su- 
preme Court  of  that  state.  McCombs  v.  Stewart,  40  Ohio-  St. 
647;  Vought  v.  Railroad  Co.,  58  Ohio  St.  123,  164,  50  N.  E. 
442;  Miller  v.  Weisenberger,  61  Ohio  St.  561,  583.  56  N.  E.  454. 
In  the  case  last  cited  the  court  said :  "In  the  cases  of  Maione  v. 
Toledo,  34  Ohio  St.  541,  State  v.  Railway  Co.,  53  Ohio  St.  189 
[41  N.  E.  205],  State  v.  Snook,  53  Ohio  St.  521  [42  N.  E.  544], 
and  State  v.  Griftner,  61  Ohio  St.  201  [55  N.  E.  612],  the  canal 
commissioners  entered  upon,  took  possession  of,  used,  the  prem- 
ises in  question  in  those  cases  in  the  construction  and  operation  of 
the  canals,  and  thereby  a  fee  to  the  land  vested  in  the  state.  In 
the  cases  of  Corwin  v.  Cowen,  12  Ohio  St.  629,  and  Vought  v. 
Railway  Co.,  58  Ohio  St.  123  [50  N.  E.  442],  the  land  had  been 
acquired  by  private  companies,  which  obtained  only  an  easement  ' 
for  canal  purposes  from  the  landowners,  and  thereafter  the 
state  acquired  such  private  canals  from  such  companies  and 
made  them  parts  of  the  canal  system  of  the  state,  and  thereafter 
abandoned  them,  and  this  court  held  in  those  cases  that  the  state 
acquired  only  the  easement  held  by  the  canal  companies,  and  not 
a  fee  simple,  for  the  reason  that  while  the  state  had  the  power, 
under  section  8  of  the  canal  act.  to  enter  upon,  possess,  and  use 
the  lands  for  crnal  purposes,  and  thereby  acquire  a  fee  as  against 
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all  wjio  had  any  interest  in  the  lands,  yet,  as  the  former  owners 
were  out  of  possession  and  out  of  control  and  the  private  canal 
companies  were  in  possession  and  control,  the  change  from  the 
canal  companies  to  the  state  canal  system  was  not  of  a  character 
to  call  the  attention  of  the  former  landowners  to  the  fact  that 
their  reversion  was  being  taken  by  the  state,  and  would  not  give 
them  a  reasonable  opportunity  to  make  application  for  compen- 
station  for  such  reversion.  This  clearly  appears  in  the  Corwin 
Case,  and  that  case  controlled  the  decision  of  the  Vought  Case." 

Our  conclusion  that  the  fee  simple  will  not  vest  in  the  con- 
demning corporation,  in  the  absence  of  express  statutory  di- 
rection, and  that  it  has  not  vested  in  respondent  railway  company 
in  this  action,  is  well  sustained  bv  authority.  Coolev,  Const. 
Lim.  {7th  Ed.  p.  808;  10  Am.  h  En^.  Encv.  Law  f2d  Ed.)  1197, 
1199;  15  Cyc.  1020,  1021 ;  Reed  v.  Board  of  Park  Commissioners, 
100  Minn.  167,  110  N.  W.  1119;  Chambers  -.'.  Great  Northern 
Power  Co.,  100  Minn.  214.  110  N.  W.  1128;  Hudson  &  Manhat- 
tan R.  R.  Co.  V.  Wendel,  193  N.  Y.  166,  85  \.  E.  1020:  Lvon  v. 
McDonald,  78  Tex,  71,  14  S.  W.  261.  9  L.  R.  A.  295 :  Newton  v. 
Manufacturer's  Ry.  Co.,  115  Fed.  781.  53  C.  C.  A.  599;  Kansas 
Central  Ry.  Co.  v.  Allen,  22  Kan.  285,  31  Am.  Rep.  190. 

[7]  Having  reached  the  conclusion  that  the  fee  is  still 
vested  in  respondents  and  that  the  railway  company  ac- 
quired an  easement  only,  the  next  question  presented  is 
whether  the  use  to  which  the  railway  company  has  de- 
voted the  property,  and  which  is  now  being  made  of  it  by 
Benham  &  Griffith,  is  public.  Respondents  contend  it  is.  citing 
Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454.  23  L.  Ed. 
356;  Hardford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Rv.  Co., 
175  U.  S.  91,  20  Sup.  Ct.  33,  44  I>.  Ed.  84;  Gurnev  v.  Minnea- 
polis Union  Elevator  Co.,  63  Minn.  70,  65  \.  W.  136,  30  L.  R. 
A.  534;  Michigan  Central  Ry.  v.  Bullard,  120  Mich.  416,  79  N. 
W.  635;  Abraham  T'.  Oregon  &  C.  R.  Co.,  41  Or.  550,  69  Pac. 
653.  Without  entering  upon  a  review  of  these  cases,  we  will  state 
we  do  not  find  they  sustain  respondents'  position,  as  none  of 
them  are  similar  to  this  action  in  facts  involved  or  statutes  con- 
sidered. In  Healv  Lumber  Co.  v.  Morris,  33  Wash.  490.  499,  74 
Pac.  681.  682  (63  L.  R.  A.  820,  99  Am,  St.  Rep,  964),  we  said: 
"Many  of  the  cases  cited  by  the  appellant  have  no  application 
to  this  case,  for  the  reason  that  they  are  from  states  having 
Constitutions  with  different  provisions  from  ours  on  the  sub- 
ject of  eminent  domain.  An  examination  of  all  the  different 
Constitutions  in  the  Union  shows  that  onlv  two  other  states, 
viz,,  Colorado  and  Missouri,  have  the  provision  of  our  Constitu- 
tion that,  'whenever  an  attempt  is  made  to  take  private  property 
for  a  use  alleged  to  be  public,  the  question  whether  the  contem- 
plated use  be  really  public  shall  be  a  judicial  question  and 
determined  as  such,  without  regard  to  any  legislative  assertion 
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that  the  use  is  public'  That  fact  eliminates  from  the  discus- 
sion in  this  case  all  that  line  of  cases  which  hold  that  the  fact 
that  the  Legislature  has  either  pronounced  a  certain  thing  a 
public  use,  or  has  so  indicated  by  its  enactment,  by  conferring  the 
right  of  eminent  domain,  ought  to  have  great  weight  with  the 
court  in  construing  the  constitutionality  of  the  act,  because  our 
Constitution  has  expressly  negatived  any  such  idea,  evidently 
deeming  it  necessary  to  place  a  restriction  upon  legislative  sen- 
timent in  this  respect.  So  that,  under  the  provision  of  our  Con- 
stitution, the  court  is  untrammeled  by  any  consideration  due 
to  legislative  assertion  or  enactment."  It  is  therefore  manifest 
that  decisions  from  other  states,  which  do  not  have  our  constitu- 
tional provision  and  in  which  Legislatures  have  by  statute  de- 
clared various  purposes  to  be  public  uses,  while  worthy  of  care- 
ful consideration,  cannot  be  regarded  as  necessarily  controlling 
in  this  jurisdiction, where  the  question  whether  the  contemplated 
use  be  really  public  is  judicial. 

The  complaint  alleges  Benham  &  Griffith  Company  is  occupy- 
ing the  land  as  a  wholesale  grocer;  that  it  has  no  other  office  or 
iilace  of  business ;  and  that  it  is  in  possession  under  a  25-year 
ease  from  the  railway  company.  It  cannot  be  seriously  argued 
that  a  wholesale  grocery  business  conducted  by  a  private  corpora- 
tion is  a  public  use,  even  though  the  property  occupied  has  been 
condemned  by  a  railway  company  for  a  public  use  and  later  im- 
proved with  a  building  called  a  warehouse.  In  Healy  Lumber 
Company  z:  Morris,  supra,  considering  what  use  would  be  public, 
this  court,  after  numerous  citations  of  authority,  at  page  509  of 
33  Wash.,  at  page  685  of  74  Pac.  (63  L.  R.  A.  820,  99  Am.  St. 
Rep.  964),  said:  "But  from  a  consideration  of  all  the  authorities 
and  from  our  own  views  on  construction,  we  are  of  the  opinion 
that  the  use  under  consideration  must  be  either  a  use  by  the 
public,  or  by  some  agency  which  is  quasi  public,  and  not  simply 
a  use  which  may  incidentally  or  indirectly  promote  the  public 
interest  or  general  prosperity  of  the  state."  See,  also,  State 
ex  rel.  v.  White  River  Power  Co.,  39  Wash.  648,  82  Pac.  150, 
2  L.  R.  A.  (N.  S.)  842.  In  State  ex  rei.  Milwaukee  Terminal 
Ry.  Co.  V.  Superior  Court,  54  Wash.  365,  103  Pac.  469,  104 
Pac.  175,  the  relator  sought  to  condemn  a  strip  of  land  belong- 
ing to  the  Great  Northern  Railway  Company,  and  used  by  its 
lessee,  the  Bolcom  Mills  Company,  a  private  corporation,  for  a 
platform  from  which  to  load  and  ship  freight  upon  the  cars  of 
the  Great  Northern  Railway  Company  and  the  Northern  Pacific 
Railway  Company.  The  contention  was  made  that  the  property 
was  thus  devoted  to  a  prior  public  use,  and  could  not  be  con- 
demned. Passing  upon  the  use  of  the  strip  thus  made  by  the 
mill  company,  this  court  said:  "We  will  next  consider 
whether  the  property  sought  to  be  appropriated  is  now  de- 
voted   to    a      public    use.     We   have  seen   that   it   is  occupied 
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by  the  loading  platform  of  the  Bolcom  Mills  Company.  This 
company  is  in  possession  of  tract  No.  1  under  a  written  lease, 
upon  a  yearly  rental  of  $25,  and  terminal  upon  10  days 
notice.  It  holds  tract  No.  2  under  a  verbal  license, 
rent  free.  The  respondent's  tracks  are  in  Shilshole  avenue,  and 
it  has  never  used  any  part  of  the  property  in  question.  These 
platforms  are  used  in  loading  the  cars  of  the  respondent  company 
and  of  the  Northern  Pacific  Railway,  when  switched  onto  the 
mill  track,  with  the  products  of  the  Balcom  Mills.  If  the  property 
was  a  part  of  the  right  of  way,  yards,  or  terminals  of  the  respond- 
ent, or  directly  used  by  it  in  the  dischai^e  of  its  duties  as  a 
common  carrier,  strong  evidence  of  necessity  upon  the  part  of 
the  relator  would  be  required.  It  could  not  be  successfully  con- 
tended that  the  right  of  eminent  domain  could  be  exercised  by 
a  railroad  company  to  condemn  land  for  tlie  purpose  of  leasing 
to  patrons  for  their  personal  convenience.  The  fact  that  this 
strip  of  ground  adds  to  the  convenience  of  the  mill  company  in 
loading  its  products  upon  the  cars  of  respondent  does  not  make  its 
use  a  public  one.  A  use  will  not  be  classified  as  a  public  one 
merely  because  it  may  economize  the  handling  of  the  products 
of  a  patron  of  a  common  carrier.  The  exemption  from  condem- 
nation, if  any,  must  rest  upon  the  ground  that  the  public  interest 
would  suffer  by  an  appropriation  of  the  property  for  the  use 
of  the  relator  for  track  purposes.  If  the  property  was  owned 
bv  the  mill  company  and  used  as  it  now  is.  it  would  not  be  claimed 
that  it  was  serving  a  public  use.  The  fact  that  it  is  owned  by 
the  railway  company  and  used  by  the  mill  company  cannot 
change  a  private  use  into  a  public  one.  It  is  the  use  to  which 
the  property  is  applied,  and  not  the  ownership,  that  marks  such 
use  as  public  or  private." 

In  deciding  whether  any  particular  use  to  which  property  may 
be  devoted  as  public  or  private,  courts  must  look,  not  only  to  the 
character  of  the  business  to  be  transacted,  but  also  to  the  duties 
which  the  law  imposes  upon  those  who  are  to  conduct  the  same. 
If  the  public  benefit  is  merely  incidental,  and  the  use  is  optional 
with  the  owner,  it  will  not  be  a  public  use,  authorizing  an  exercise 
of  the  power  of  eminent  domain.  There  must  be  a  general 
public  right  to  a  definite  use  of  the  property,  as  distinguished 
from  a  use  by  a  private  individual  or  corporation  which  may  prove 
beneficial  or  profitable  to  some  portion  of  the  public.  A  bene- 
ficial and  profitable  use  is  not  necessarily  public,  in  contempla- 
tion of  section  16,  art.  1.  of  the  Constitution,  The  incorporation 
or  establishment  of  mills,  warehouses,  factories,  and  kindred 
enterprises  is  as  a  rule  of  public  interest  to  a  greater  or  less 
degree,  and  beneficial  to  the  public  welfare,  but  they  do  not 
necessaril"  mme  within  the  realm  of  that  public  use  for  which 
private  property  may  be  taken  under  the  right  of  eminent  do- 
main.   The  terms  "public  interest"  and  "public  use"  are  not  syn- 
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onymous.  The  true  criterion  by  which  to  adjudge  the  character 
o£  the  use  is  to  determine  whether  the  public  may  enjoy  it  by 
right  or  by  permission  only.  The  test  is,  not  what  the  corpora- 
tion holding  the  land  may  elect  to  do,  but  what  it  may  be  required 
to  do.  No  obligation  rests  upon  the  Benham  &  Griffith  Company 
requiring  it  to  conduct  its  business  for  the  benefit  of  the  public. 
It  is  engaged  in  a  private  enterprise,  pure  and  simple,  and  the 
use  to  which  it  is  now  devoting  the  lots  cannot  under  the  alle- 
gations of  the  complaint,  be  held  public, 

[8]  The  railway  company  having  acquired  an  easement  only, 
and  having  devoted  the  lots  to  a  private  use,  the  further  question 
is  presented  whether  appellants  can  maintain  this  action.  Re- 
spondents insist  they  cannot,  and  that  the  state  only  can  ques- 
tion the  character  of  tlie  use  to  which  the  property  is  being 
devoted.  To  sustain  this  contention,  they  cite  State  ex  ret. 
Hulme  V.  Gravs  Harbor  &  P.  S.  R.  Co.,  54  Wash.  530,  103  Pac, 
809;  State  ex  rel.  Harlan  v.  Centralia,  etc.,  Co.,  42  Wash,  632, 
85  Pac.  344,  7  L.  R.  A.  (N.  S.)  198;  Reichling  v.  Covington 
Lumber  Co.,  57  Wash,  225,  106  Pac.  777,  135  Am.  St.  Rep.  976; 
People  V.  Pittsburgh,  53  Cal.  694.  The  Washington  citations 
do  not  support  their  position.  Reichling  v.  Covington  Lumber 
Company,  siipra,  has  been  heretofore  discussed.  In  People  v. 
Pittsburgh,  53  Cal.  694,  the  court  held  the  state  could  interpose 
and  correct  an  abuse  of  the  right  of  eminent  domain,  but  the 
proceeding  was  one  in  which  it  was  sought  to  annul  the  entire 
franchise  of  a  corporation.  The  right  of  a  private  individual 
to  protect  his  reversion  was  not  involved.  This  court,  in  State 
ex  rel.  Harlan  v.  Centralia,  etc.,  Co.  (citing  the  California  case) 
said :  "The  property  does  not  become  the  private  property  of 
(he  condemning  corporation  in  the  sense  that  it  can  appropriate 
it  to  uses  of  a  private  nature.  It  must  use  it  for  the  purposes  for 
which  it  condemns  it,  or  else  submit  to  its  reversion  at  the  suit 
of  the  state.  People  v.  Pittsburg  R.  Co.,  53  Cal.  694;  2  Lewis, 
Eminent  Domain,  §  594,  et  seq."  This  announcement  was  after- 
wards approved  in  state  ex  rel.  Hulme  v.  Grays  Harbor  &  P.  S. 
R.  Co.,  supra.  The  statement  relative  to  action  by  the  state  was 
not  necessary  to  the  decision  of  this  court  in  either  case.  It 
did  not  exclude,  even  by  inference,  the  right  of  the  original  owner 
to  protect  his  reversion.  The  California  case  was  one  in  which 
the  entire  corporate  franchise  was  sought  to  be  forfeited.  There 
is  no  such  attempt  in  this  action,  in  which  appellants  sue  for 
possession  and  damages  by  reason  of  the  trespass  of  the  rail- 
road company  and  its  lessee,  and  the  devotion  of  the  lots  to  a 
private  use  after  they  have  been  condemned  for  a  public  use. 
That  this  action  can  be  maintained  by  the  appellants,  see  15  Cyc. 
1026,  and  cases  cited  in  note  63;  2  Mills,  Eminent  Domain 
f3d  Ed.)  §  861  (596) :  Bell  v.  Mattoon  Water  Works,  245  111. 
544,  92  N.  E.  352,  137  Am.  St.  Rep.  338;  Lyon  v.  McDonald, 


,,  Google 


784        Vol  42  R  R  R— Vol  65  Am  &  Eng  R  Cas  X  S 

Mardock  v.  Beloit,  D.  L.  &  J.  Ry.  Co 

78  Tex.  71,  14  S.  W.  261,  9  L.  R.  A.  295;  Unce's  Appeal  55 
Pa.  16,  93  Am.  Dec.  722;  Canton  Co.  v.  Baltimore  &  O.  R.  Co.. 
99  Md.  202,  57  Atl.  637;  Miller  v.  Cincinnati  L.  &  A.,  etc..  Co., 
43  Ind.  App.  540,  88  N.  E.  102;  Pittsburg,  etc.,  R.  R.  Co.  v. 
Bruce,  102  Pa.  23. 

The  trial  court  erred  in  sustaining  the  demurrer.  The  allega- 
tions of  the  complaint  are  sufficient  to  require  an  answer.  Re- 
spondents, however,  will  be  entitled  to  plead  and  show,  if  such 
be  the  case,  that  the  railway  company  has  not  permanently  aban- 
doned the  lots  to  a  private  use.  It  may  also,  by  denial  and 
affirmative  allegations,  interpose  any  other  available  defense  suf- 
ficient to  meet  the  averments  of  the  complaint.  The  question 
whether  the  use  to  which  the  lots  has  been  devoted  is  public 
or  private  is  a  judicial  one,  to  be  finally  determined  when  all 
the  facts  have  been  pleaded  and  shown.  The  complaint  states 
a  cause  of  action. 

Reversed  and  remanded,  with  instructions  to  overrule  the  de- 
murrer. 

Dunbar,  C.  J.,  and  Parker,  Mount,  Morris,  Ellis,  and 
FuLLERTON,  JJ.,  concur. 


MuRDOCK  V.  Beloit,  D.  L.  &  J.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,   Oct.  24,   1911.) 
[133  N.  W.   Rep.  9T9.] 

Eminent  Domain — Use  of  Streets — Intenirban  Railway — Adjc^ning 
Property  Owners — Damages. — Where  a  street  already  used  for  an 
urban  railway  was  subsequently  also  used  in  front  of  plaintiff's  prop- 
erty by  an  interurban  railway,  to  plaintiff's  damage,  plaintiff  was  en- 
titled to  recover  the  difference  between  the  fair  rnarket  value  of  his 
property  before  being  used  for  interurban  railway  purposes  and  the 
value  under  the   conditions   created   by   such   use. 

Eminent  Domain — Damages — Review  on  Appeal. — In  a  proceeding 
to  fix  damages  to  an  adjoining  owner  for  the  use  of  a  street  for  in- 
terurban railway  traffic,  a  verdict  approved  by  court  will  not  be  dis- 
tured,  in  the  absence  of  clear  error. 

Appeal  from  Circuit  Court,  Rock  County ;  George  Grimm, 
Judge. 

Proceeding  by  Floyd  D.  Murdock  against  the  Beloit,  Delavan 
Lake  &  Janesville  Railway  Company  to  determine  the  compen- 
sation to  be  awarded  for  taking  plaintiff's  real  estate  for  interur- 
ban electric  railway  purposes  under  the  power  of  eminent  do- 
main. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Proceedings  to  determine  compensation  for  taking  plaintiff's 
real  estate  for  interurban  electric  railway  purposes,  under  the 
power  of  eminent  domain. 

Commissioners,  in  due  course,  awarded  plaintiff  $750.  The 
company  appealed  and,  in  due  course,  the  litigation  was  closed  by 
a  verdict  fixing  the  amount  at  $1,320,  and  rendition  of  judgment 
therefor  with  costs.  Questions  were  saved  for  review  discussed 
in  the  opinion. 

The  following  appeared  hy  the  evidence:  Under  a  franchise 
permitting  use  of  the  premises  for  electric  street  railway  pur- 
poses, the  tracks,  substantially  as  contemplated  later  in  the  more 
extensive  use  leading  to  this  litigation,  were  laid  in  1902  and 
used  up  to  the  latter  time  under  a  50-year  franchise.  The  serv- 
ice required  cars  to  pass  freqently.  In  July  1908  a-franchise  was 
granted  to  use  the  tracks  for  interurban  as  well  as  urban  pur- 
poses. It  was  contemplated  that  the  cars  doing  interurban  busi- 
ness would  also  do  urban  business  while  operated  inside 
the  city  limits.  The  former  required  somewhat  larger  cars 
than  the  latter.  The  later  franchise  permitted  use  of  cars  for 
carrying  freight  and  such  are  used  to  some  extent.  The  sub- 
stance of  the  evidence  in  support  of  the  verdict  is  this: 

Mr.  Pember:  "I  think  the  interurban  railway  damages  plain- 
tiff's property  $1,500  to  $2,000.  It  interferes  with  the  use  of  the 
street  a  good  deal  by  horses.  It  interferes  particularly  in  win- 
ter." 

Mr.  Carter:  "I  think  the  railroad,  with  its  two  tracks  and 
cars  running  as  they  do,  damages  the  property  25  per  cent.  In 
winter  they  shovel  snow  on  the  side  and  block  up  the  road,  The 
company  forces  the  snow  clear  up  on  the  sidewalk.  I  do  not 
know  of  that  having  occurred  except  last  winter.  I  do  not  con- 
sider a  street  railway  on  any  street  an  inconvenience.  The  tracks 
in  question  are  an  inconvenience  because  there  are  so  many  of 
them.  The  property  is  right  on  the  street  and  you  cannot  get  to 
it  conveniently.  Plaintiff's  business  has  fallen  off  half  from 
what  it  used  to  be." 

Mr.  Conrad:  "I  think  the  presence  of  the  tracks  and  acces- 
sories and  use  thereof  affects  the  value  of  the  property.  A 
street  railway  or  interurban  railway  might  be  beneficial  or  other- 
wise to  property.  Sometimes  one  and  sometimes  the  other,  ac- 
cording to  circumstances.  The  more  people  you  bring  to  some 
kinds  of  property  the  better." 

Mr.  Kelley:  "I  think  the  location  of  those  tracks  and  running 
of  cars  frequently  and  tracks  aro'.md  both  sides  of  that  place, 
double  tracks  on  one  side,  affect  the  property  20  to  25  per'cent. 
I  think  plaintiff's  property  worth  $10,000.  It  is  the  presence  of 
the  interurban  tracks  on  two  sides  of  the  property  which  reduces 
the  value  of  the  property  in  my  estimation  25  per  cent." 

Mr.  Eller:  "In  my  judgment  the  railway  damaged  the  prop- 
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erty  25  per  cent.  The  cars  frighten  horses.  I  cannot  say  that  of 
the  interurban  more  than  ordinary  street  railway  cars.  I  do  not 
think  the  interurban  railway  injures  my  property  any  more 
than  a  street  railway  on  the  street  in  the  same  way." 

Mr,  Schmidley:  "The  laying  of  tracks  and  accessories  and 
running  of  cars  injures  the  value  of  the  property  20  to  25  per 
cent.  The  railway  cuts  up  the  street.  I  would  dislike  to  have  it 
go  by  my  place.  A  man  is-afraid  to  hitch  a  horse  by  plaintiff's 
property.  The  farmers  are  afraid  to  drive  their  horses  along 
there.    The  railway  injures  the  property  as  a  place  of  business." 

Mr.  Austin:  "The  presence  of  the  interurban  injures  plain- 
tiff's hay  scale  business,  I  have  a  number  of  farms  and  have 
withdrawn  my  patronage,  partly,  from  plaintiff  on  account  of  the 
railroad." 

Mr.  Scott:  "I  have  withdrawn  my  patronage,  somewhat,  from 
plaintiff  since  the  interurban  was  established.  The  railroad  dam- 
ages the  property.  Cars  frighten  horses,  Murdock's  business  has 
fallen  off  half.  If  the  railway  was  not  there  he  would  get  more 
business." 

Mr,  Owen:  "The  railway  causes  more  or  less  of  a  jam  by 
plaintiff's  property.  It  is  noisy  there.  When  you  want  to  tele- 
phone you  cannot  hear.     Horses  get  frightened." 

Mr.  Murdock,  the  plaintiff;  "The  railway  was  put  in  about 
six  years  ago.  Before  that  I  did  business  of  weighing  with  my 
scales  to  the  amount  of  25  to  30  loads  a  day.  As  soon  as  the 
railway  was  put  in  there  was  a  change.  I  have  carried  on  grain 
business  on  the  property  for  many  years.  The  running  of  cars  in 
front  of  my  property  has  injured  my  business.  I  will  not  say  the 
railway  has  not  been  in  eight  years.  I  do  not  know  of  any  one 
who  has  ceased  to  patronize  my  scales  on  account  of  the  rail- 
road, but  before  the  track  was  put  down,  I  used  to  do  a  good 
share  of  the  weighing," 

There  was  other  evidence  to  the  effect  that  plaintiff  used  tlie 
property  for  a  home,  for  renting  rooms  in  a  structure  thereon, 
for  maintaining  the  hay  scale  business  and  for  a  hay  and  chicken 
barn.  He  testified  that  the  railroad  did  not  interfere  with  his 
rooming  business,  but  greatly  injured  his  weighing  business. 
There  was  much  evidence  tending  to  show  that  the  interurban 
business  did  not  change  the  situation  materially  from  what  it 
would  be  with  the  urban  business  only. 

The  court  instructed  the  jury  that  the  limit  of  plaintiff's  rigltt 
to  recover  was  the  difference  between  the  fair  market  value  of 
his  property  before  being  used  for  interurban  railway  purposes, 
and  the  value  under  the  conditions  created  by  such  use.  The 
jury  were  admonished  that  if  it  were  not  for  interurban  business 
"defendant  would  still  have  the  right,  without  compensation  to 
plaintiff,  to  maintain  tracks,  poles  and  wires  thereon  for  operat- 
ing a  street  railway ;"  that  the  only  damage  to  be  considered  was 
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such  as  the  evidence  showed  was  caused  by  the  additional  use  for 
interurban  business. 

Thomas  S.  Nolan,  for  appellant. 
Charles  E.  Pierce,  for  respondent. 

Marshall,  J.  (after  stating  the  facts  as  above).  [1]  The 
court,  in  the  instruction  referred  to  in  the  statement,  properly 
informed  the  jury  as  to  the  rule  of  damages.  Counsel  for  ap- 
pellant makes  no  complaint  in  respect  thereto.  [2]  No  claim  of 
error  as  to  matters  of  law  is  made  except  that  the  evidence  was 
wholly  insufficient  to  support  so  large  a  verdict  as  the  one  ren- 
dered. Counsel  appreciates  that  if  the  evidence,  in  any  fair  view 
of  it,  afforded  the  jury  a  legitimate  basis  for  their  conclusion,  it 
cannot  be  disturbed  on  appeal.  The  rule  in  that  regard  is  ele- 
mentary, and  about  as  unbending  as  any  regulation  of  litigation 
could  well  be.  We  must  be  mindful  that  the  court  below  passed 
upon  the  matter  under  circumstances  more  favorable  for  arriving 
at  a  just  result  than  are  offered  here.  To  disturb  the  result 
would  require  overriding  the  conclusion  of  the  jury,  reinforced 
by  that  of  the  trial  judge.  Only  a  very  clear  case  of  error  would 
justify  doing  so.  Such  is  not,  in  the  judgment  of  the  court, 
presented  by  the  record  before  us. 

The  judgment  is  affirmed. 


Commonwealth   ex  rel.  Todd,  Atty.  Gen.,  f.    Pennsylvania 

R.  Co. 

{Supreme  Court  of  Pennsylvania,  May  23,  1911.) 

(81  Atl.  Rep.  196-! 

RailroadB — Power  to  Purchase  Water— Water  Companies-^"  Public." 
— An  application  for  a  writ  of  quo  warranto  challenging;  the  right  of 
a  railroad  company  to  purchase  water  from  a  water  company  in  a 
territory  within  which  such  company  is  authorized  to  supply  water 
to  the  public  will  be  dismissed;  the  railroad  company  being  a  part  of 
the  public. 

Appeal  from  Court  of  Common  Pleas,  Blair  County. 

Application  by  the  Commonwealth,  on  the  relation  of  M. 
Hampton  Todd,  Attorney  General,  for  writ  of  quo  warranto 
against  the  Pennsylvania  Railroad  Company.  From  a  decree 
making  absolute  rule  to  quash  writ,  plaintiff  appeals.    Affirmed. 

The  Attorney  General  filed  the  following  suggestion  for  a 
writ  of  quo  warranto: 

"Be  it  remembered  that  on  this  15th  day  of  May,  1909.  comes 
M.    Hampton   Todd,    the   Attorney   General   of   the    common- 
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weahh  of  Pennsylvania,  and  files  this  suggestion,  and  gives  the 
court  to  understand  and  be  informed: 

"(1 )  That  the  Tipton  Water  Company,  a  corporation 
created  and  existing  under  the  laws  of  the  state  of  Pennsylva- 
nia, was  chartered  on  the  12th  day  of  Febniary,  1903,  for  the 
purpose  of  'supplying  water  to  the  public  in  Antis  township, 
Blair  county,  Pennsylvania,  and  to  such  persons,  partnerships 
and  corporations  residing  or  located  therein,  as  may  desire  tlie 

"(2)  That  the  Pennsylvania  Railroad  Company,  a  corpora- 
tion created  and  existing  under  the  laws  of  the  state  of  Penn- 
sylvania, has  constructed  an  underground  line  of  16-inch  pipe 
leading  westwardly  from  a  point  in  said  township  of  Antis  from 
and  out  of  said  township,  through  the  borough  of  Bellwood  and 
the  township  of  Logan  to  its  shops  in  said  township  of  Logan. 
and  has  connected  this  line  of  pipe,  at  a  point  in  Antis  town- 
ship, with  a  similar  line  of  pipe  constructed  by  the  Tipton  Water 
Company  leading  from  its  impounding  dam  on  Tipton  Run  in 
said  township. 

"(3)  That  the  said  Tipton  Water  Company  is  now,  and  has 
been  for  some  time  past,  delivering  to  the  Pennsylvania  Rail- 
road Company  through  the  lines  of  pipe  above  mentioned  about 
1,500,000  gallons  of  water  daily  for  consumption  in  its  shops  in 
Logan  township,  and  that  said  water  is  propelled  from  the  point 
of  connection  in  Antis  township  to  the  said  shops,  which  are 
higher  in  elevation  by  about  100  feet,  by  the  pressure  gen- 
erated at  Tipton  station  from  the  elevation  of  the  impounding 
dam  above  that  point. 

"(4)  That  the  Pennsylvania  Railroad  Company  has  con- 
structed an  underground  line  of  12-inch  pipe  bearing  eastwardly 
from  a  point  in  said  township  of  Antis  from  and  out  of  said 
township  into  Snyder  township  and  Tyrone  borough,  and  has 
connected  this  line  of  pipe,  at  a  point  in  Antis  township,  with 
a  similar  line  of  pipe  constructed  by  the  Tipton  Water  Company 
and  leading  from  its  impounding  dam  in  said  township. 

"(5)  That  the  said  Tipton  Water  Company  is  now  and  has 
been  for  some  time  past  delivering  to  the  Pennsylvania  Railroad 
Company  through  the  lines  of  pipe  last  above  mentioned  lai^e 
quantities  of  water  daily,  which  water  is  transported  by  grav- 
ity out  of  Antis  township  into  the  township  of  Snyder  and  bor- 
ough of  Tyrone,  which  water  is  used  exclusively  by  said  rail- 
road company  out  of  the  township  of  Antis. 

"(6)  That  prior  to  the  takii^  of  the  water  as  aforesaid  by 
the  Pennsylvania  Railroad  Company  for  use  out  of  the  town- 
ship of  Antis  the  waters  of  Tipton  Run,  and  its  tributaries, 
flowed  into  the  Juniata  river  near  Tipton  in  undiminished  vol- 
ume  at  ail   times  and  were  available   to    the    riparian    owners 
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along  said  streams  for  all  lawful  purposes  to  which  the  same 
might  be  applied,  but  since  the  taking  and  use  above  stated  all 
of  the  waters  of  said  Tipton  Run  have  been  taken,  leaving'the 
channel  of  said  stream  destitute  of  water  and  dry,  thus  dimin- 
ishing the  volume  and  power  of  water  in  the  Little  Juniata  river 
and  depriving  the  riparian  owners  along  Tipton  Run  and  the 
Little  Juniata  river  of  its  use. 

"All  of  which  acts,  matters,  and  things  in  the  premises  have 
been  and  continued  to  be  to  the  great  loss  and  damage  of  the 
public,  and  are  tn  excess  of  the  legitimate  power  of  the  Penn- 
sylvania Railroad  Company,  and  in  the  doing  of  said  acts,  mat- 
ters, and  things  the  said  Pennsylvania  Railroad  Company  has 
willfully  abused  its  corporate  powers  and  functions. 

"Wherefore,  the  said  commonwealth  prays  the  consideration 
of  the  court  here  in  the  premises,  and  that  a  quo  warranto  be 
issued  against  the  said  Pennsylvania  Railroad  Company  to 
show  cause  by  what  warrant  or  authority  it  claims  to  do  the  acts 
complained  of  and  takes  the  waters  of  Tipton  Run  to  be  con- 
sumed by  the  said  railroad  company  outside  of  the  township  of 
.■\ntis.  And  that  the  court  will,  after  investigation  of  the  sev- 
eral matters  herein  set  •  forth,  if  it  shall  appear  that  the.  said 
acts  complained  of  were  and  are  in  excess  of  the  legitimate 
powers  of  the  said  corporation,  and  in  abuse  of  its  corporate 
powers  and  functions,  decree  the  same  to  be  so,  and  thai  judg- 
ment be  entered  that  it  be  excluded  or  ousted  from  the  per- 
formance of  the  said  acts,  to  wit:  Taking  the  waters  of  Tipton 
Run  to  be  by  it  consumed  and  used  out  of  the  township  of 
.Antis." 

The  defendant  moved  to  quash  the  writ  for  the  reason  that 
the  facts  set  forth  in  the  suggestion  were  not  sufficient  in  law  to 
entitle  the  commonwealth  to  the  writ.  The  court  made  absolute 
the  rule  to  quash  the  writ    Commonwealth  appealed. 

Argued    before    Brown,    Mesthezat,    Potter,    Elkin,  and 

MOSCHZISKER,    JJ. 

W.  I.  Woodcock  and  John  C.  Bell,  for  appellant. 
John  G.  Johnson  and  Neff,  RUey  &  Hicks,  for  appellee. 

Per  Curiam.  This  appeal  is  utterly  without  merit.  It  chal- 
lenges the  corporate  power  of  the  appellee  to  purchase  water 
from  a  water  company  in  a  territory  within  which  it  is  author- 
ized by  its  charter  to  supply  water  to  the  public.  In  that  terri- 
tory the  appellee  is  part  of  the  public  {Bland  v.  Tipton  Water 
Co.,  222  Pa.  285,  71  Atl.  101)  and  it  must  have  water  if  its  cars 
are  to  run.  Apart  from  its  implied  power  to  purchase  water 
from  a  water  company  authorized  to  sell  it,  express  authority  to 
do  so  is  found  in  the  comprehensive  words  of  the  second  section 
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of  the  act  incorporating  it.  Act  April  13,  1846  (P.  L.  312). 
Nothing  said  in  Bland  v.  Topton  Water  Company  justified  the 
application  for  the  writ  of  quo  warranto;  on  the  contrary,  that 
case  was  authority  for  refusing  it,  and  the  teamed  judge  below 
correctly  so  held. 
Appeal  dismissed. 


Boss  V.  Atlantic  Coast  Line  R.  Co.  et  al. 
(Supreme  Court  of  N'orth  Carolina,  Sept.  27.  1911.) 
[72  S.  E.  Rep.  93,] 
Carriers — PreiEht — Injury — Presumption,* — It     is     presumed     that 
goods  were  injured  while  under  the  control  of  the  delivering  carrier, 
where  they  were  first 'found  in  damaged  condition  in  its  possession 
Appeal  and  Error — Findings—Co nclusiveneaa.— The  Supreme  Court 
cannot  pass  on  the  weight  and  sufficiency  of  the  evidence,  but   only 
whether  there   was  evidence   for  the  jury's   consideration. 

Carriers — Preight^Actions  for  Damage — Sufficiency  of  Evidence. — 
In  an  action  against  an  intermediate  and  the  delivering  carrier  for 
damages  to  houeshold  goods  in  transit,  evidence  held  to  sustain  a 
finding  that  the  goods  were  not  injured  while  in  the  possession  of 
the  delivering  carrier. 

Appeal  from  Superior  Court,  Pasquotank  County;  Justice, 
Judge. 

Action  by  J.  C.  Boss  against  the  Atlantic  Coast  Line  Rail- 
road Company  and  another.  From  a  judgment  against  the  de- 
fendant named,  it  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for  injury  to  household 
goods  while  in  the  course  of  transportation.  The  defendants  are 
the  Norfolk  Southern  Railroad  Company  and  the  Atlantic  Coast 
Line  Railroad  Company. 

The  goods  were  shipped  from  Washington,  D.  C,  on  the  20th 
of  October,  over  the  Washington  &  Southern  Railroad  Company, 
which  issued  the  bill  of  lading,  to  Richmond,  and  thence  by  the 
Atlantic  Coast  Line  to  Plymouth  and  from  Plymouth  over  the 
Norfolk  Southern  Railroad  to  Elizabeth  City.  They  arrived 
at  Plymouth  on  the  23d  of  October,  when  the  Atlantic  Coast 
Line  at  once  notified  its  connecting  line,  the  Norfolk  Southern,  of 
their  arrival,  but  the  last  company,  under  the  direction  of  the 

•See  foot-note  of  Central  of  Georgia  Ry.  Co.  *.  Chicago  Varnish 
Co.  (Ala.),  39  R.  R,  R.  310.  63  Am.  &  Eng.  R.  Gas..  N.  S.,  310;  first 
head-note  of  Trakas  v.  Charleston,  etc..  Ry.  Co.  (S.  Car.).  38  R.  R.  R. 
711,  61  Am.  &  Eng.  R.  Cas..  N.  S..  711;  foot-note  of  Jenkins  r.  .■\t- 
lantic  C.  L.  Ry.  Co.  (S.  Car.),  37  R.  R.  R.  303,  80  Am.  &  Eng.  R. 
Cas.,  N.  S.,  303. 
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plaintiff,  refused  to  receive  the  car  until  November  12th,  when 
it  did  receive  it  and  carried  it  over  its  line  to  Elizabeth  City,  a 
distance  of  52  miles;  that  it  arrived  in  Elizabeth  City  on  Novem- 
ber 13th,  on  schedule  time,  in  about  24  hours  after  it  left  Ply- 
mouth. When  the  car  reached  Plymouth,  and  likewise  when 
it  was  delivered  by  the  Atlantic  Coast  Line  to  the  Norfolk  South- 
em  Railroad  for  shipment  to  Elizabeth  City,  the  original  seal 
was  unbroken,  and  the  car  was  received  without  exception  or 
protest  by  the  Norfolk  Southern.  The  plaintiff  notified  the 
Norfolk  Southern  Company  not  to  accept  the  car  when  it  arrived 
at  Plymouth,  because  of  an  overcharge  of  freight. 

The  plaintiff  testified  that  the  goods  were  well  packed  and 
crated  when  delivered  to  the  Washington  &  Southern  Railroad, 
at  Washington,  D.  C. ;  that  they  were  received  at  Elizabeth  City 
about  four  weeks  after  shipment  over  the  Washington  &  South- 
em  Railroad.  "The  original  seals  were  unbroken,  and  the  Nor- 
folk Southern  agent  broke  the  seals  and  sent  a  man  with  me 
to  look  in.  Found  the  back  end  of  the  car  nearly  empty.  The 
furniture,  etc.,  was  piled  in  front  end  broken  and  defaced,  and 
looked  as  if  it  had  been  in  a  collision.  The  car  was  an  Atlantic 
Coast  Line  car." 

The  Norfolk  Southern  Company  introduced  the  following 
evidence : 

One  Nicholson,  agent  at  Plymouth  of  the  Norfolk  &  Southern, 
testified  that  the  Atlantic  Coast  Line  Railroad  Company  brought 
the  car  to  Plymouth,  with  charges  $50.40.  "I  received  the  car 
finally  by  instruction  of  Mr.  Garrett,  the  Norfolk  Southern  agent 
at  Elizabeth  City,  and  shipped  it  immediately  (November  12th) 
to  EHzabeth  City,  where  it  arrived  next  day  (13th).  The  car 
remained  in  Plymouth  10  or  15  days;  came  there  on  the  23d  of 
October,  and  offered  to  me  the  same  day,  and  for  lack  of  creden- 
tials I  did  not  take  it,  because  charges  were  not  prepaid  or 
guaranteed.  It  stayed  on  the  side  track.  The  distance  from 
Plymouth  to  Elizabeth  City  is  52  miles.  When  I  forwarded 
the  car  to  Elizabeth  City,  the  original  seals  on  the  car  were 
unbroken." 

One  Garrett,  -agent  of  the  Norfolk  Southem  at  Elizabeth 
City,  testified  that  he  told  plaintiff  the  car  was  at  Plymouth 
when  it  arrived  there,  and  what  charges  were  against  it.  Plain- 
tiff directed  him  not  to  receive  it.  "In  about  a  week  (November 
12th)  I  wired,  at  plaintiff's  direction,  to  receive  it.  and  on  the 
13th  it  arrived  in  Elizabeth  City  on  schedule  time.  The  distance 
from  Elizabeth  City  to  Plymouth  is  52  miles.  It  came  in  about 
24  hours  or  less." 

One  Bernard  testified  that  he  was  flagman  on  train  between 

Plymouth  and  Mackey's  Ferry,  which  had  plaintiff's   furniture 

in  charge ;  that    he  saw    it  landed  on  the    steamer    Garrett    at 

■   Mackey's  Ferry,  en  route  to  Elizabeth  City,  but  that  he  stopped 
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there  and  went  no  further;  the  distance  being  1!  miles  from 
Plymouth  on  the  way  to  Elizabeth  City.  He  further  testified 
that  no  accident  or  injury  occurred  to  this  car  while  he  was 
with  it,  but  he  knew  nothing  about  it  after  it  left  Mackey's  Ferry 
on  its  route  to  Elizabeth  City. 

The  Atlantic  Coast  Line  Company  introduced  no  testimony 
whatever,  and  there  was  no  further  testimony  introduced  by  the 
plaintiff  or  the  Norfolk  Southern  Railroad  Company, 

His  honor,  among  other  things,  charged  the  jury:  "That 
primarily  the  law  raises  the  presumption  that  the  injury,  if  you 
find  injury  to  the  plaintiff's  property,  occurred  while  in  the  hands 
of  the  Norfolk  Southern  Railroad  Company,  and>  it  would  de- 
volve on  it  to  rebut  the  presumption  by  proof  that  it  did  not  in- 
jure the  goods.  If,  however,  you  find  by  the  greater  weight 
of  the  evidence  that  the  Atlantic  Coast  Line  Railroad  had  the 
goods  and  brought  the  same  to  Plymouth,  and  there  turned  the 
same  over  to  the  Norfolk  Southern  Railroad ;  and'  if  you  further 
find  as  a  fact  that  the  Norfolk  Southern  Railroad  Company  did 
not  cause  the  injury  and  find  that  the  presumption  has  been 
rebutted,  then  and  in  that  case  the  presumption  would  arise  that 
the  damages  occurred  while  the  goods  were  in  the  hands  of  the 
Atlantic  Coast  Line,  and  it  would  devolve  upon  the  Atlantic 
Coast  Line  to  rebut  that  presiimption  by  showing  that  the  in- 
jury was  not  caused  by  it,  being  a  matter  peculiarly  within  its 
own  knowledge." 

The  Atlantic  Coast  Line  Company  does  not  challenge  the  cor- 
rectness of  the  legal  principle  involved  in  this  charge,  but  does 
except  upon  the  ground  that  there  is  no  evidence  to  rebut  the 
presumption  that  the  Norfolk  Southern  Company  caused  the 
injury.  The  same  question  is  also  presented  by  a  motion  to  non- 
suit, and  by  a  prayer  for  instruction. 

The  jury  rendered  the  following  verdict:  "First.  Was  the 
plaintiff's  furniture  and  goods  injured  by  the  negligence  of  the 
receivers  of  the  Norfolk  Southern  Railroad  Company,  as  alleged 
in  the  complaint?  Answer:  No.  Second.  Was  the  plaintiff's 
furniture  and  .goods  injured  by  the  negligence  of  the  Atlantic 
Coast  Line  Railroad  Company,  as  alleged  in  the  complaint? 
-Answer:  Yes.  Third.  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?  Answer:  $276.25.  Delay  of  goods,  $15.00.  Total, 
$291.25." 

Judgment  was  entered  against  the  Coast  Line  Company,  and 
it  excepted  and  appealed. 

Pruden  &  Prudcn,  for  appellant. 

Allen,  J.  (after  stating  the  facts  as  above),  [1]  The  goods 
were  found,  in  a  damaged  condition,  in  the  possession  of  the 
Norfolk  Southern  Company,  and  his  honor  properly  held  that 
this  raised  the  presumption  that  they  were  injured  by  the  neg- 
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ligence  of  that  company.  Manufacturing  Co.  v.  Railroad,  121  N. 
C.  514,  28  S.  E.  474;  Manufacturing  Co.  v.  Railroad,  128  N.  C. 
284,  38  S.  E.  894;  Meredith  v.  Railroad,  137  N.  C.  4S8,  50  S. 
E.  1.  This  presumption  was  sufficient,  standing  alone,  and  in 
the  absence  of  other  testimony,  to  sustain  a  verdict  in  favor  of 
the  plaintiff.  If  evidence  in  rebuttal  was  offered,  it  was  for  the 
jury  to  determine  its  weight. 

[2]  Recognizing  this  as  a  correct  statement  of  the  law,  the 
Norfolk  Southern  Company  has  introduced  evidence  which,  it 
contends,  rebuts  the  presumption  of  negligence  on  its  part.  Has 
it  done  so?  If  it  has,  there  is  no  error  in  the  trial.  The  evi- 
dence is  not  as  full  as  it  ought  to  have  been,  and  the  failure  of 
the  Norfolk  Southern  Company  to  introduce  one  of  its  own 
employees  on  the  train,  to  show  that  there  was  no  accident  or 
collision  between  Mackey's  Ferry  and  Elizabeth  City,  ought  to 
have  had  weight  with  the  jury.  We  cannot,  however,  pass  on 
the  sufficiency  of  the  evidence.  This  is  for  the  jury,  and  our 
duty  ceases  when  we  inquire  whether  there  was  evidence  for 
their  consideration.    We  think  there  was. 

The  goods  were  securely  packed  and  crated  at  Washington 
city,  and  when  they  reached  Elizabeth  City  the  back  end  of  the 
car  was  nearly  empty,  and  the  furniture  was  piled  in  the  front 
end,  broken  and  defaced.  This  would  indicate  that  the  injury 
did  not  occur  in  the  ordinary  operation  of  the  train.  No  one 
could  afford  to  .ship  furniture,  nor  would  railroads  be  willing  to 
accept  it  for  carriage,  if  such  damage  usually  occurred  in  the 
prudent  management  of  their  trains.  The  plaintiff  testified, 
without  objection,  that  the  furniture  looked  like  it  had  been  in 
a  collision. 

The  Norfolk  Southern  Company  offered  evidence  that  the 
original  seal  on  the  car  was  unbroken,  thus  explaining  its  ac- 
ceptance of  the  car  without  protest,  and  that  it  received  the  car 
on  November  12th,  and  delivered  it  at  Elizabeth  City  on  Novem- 
ber 13th,  On  schedule  time.  The  car  was  in  the  possession  of 
the  Coast  Line  Company  from  ten  to  fifteen  days,  and  in  the 
possession  of  the  Norfolk  Southern  one  day,  and  it  had  been 
transported  by  one  from  Richmond  to  Plymouth,  and  by  the 
other  52  miles.  The  goods  were  in  a  car  of  the  Atlantic  Coast 
Line,  and  the  seals  were  unbroken. 

If  there  was  evidence  against  the  Coast  Line  Company  that 
the  injury  was  caused  by  an  extraordinary  event;  that  the  car 
was  in  the  possession  of  this  company  10  or  15  days;  that  it 
transported  the  goods  from  Richmond  to  Plymouth,  a  distance 
of  about  150  miles;  that  the  goods  were  delivered  at  Washing- 
ton to  the  Washington  &  Southern  Railwav  and  arrived  at  Ply- 
mouth in  a  Coast  Line  car;  and  evidence  in  favor  of  the  Nor- 
folk Southern  Company  that  it  received  the  car  on  November 
12th  and  delivered  it  on  November  13th,  at  Elizabeth  City,  on 
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schedule  time,  having  possession  of  the  car  one  day  and  carrj-- 
ing  it  52  miles ;  and  that  the  original  seal  was  unbroken,  was  it 
not  permissible  to  contend  that  the  probabilities  were  greater 
that  the  injury  occurred  while  in  possession  of  the  Coast  Line 
Company.  There  was  evidence  of  these  facts,  and  if,  acceptir^ 
them  as  true,  the  probability  of  injury  by  the  Coast  Line  Com- 
pany was  more  reasonable  it  was  for  the  jury  to  say  what  infer- 
ence should  be  drawn  from  them.  Fitzgerald  v.  Railroad,  141 
N.  C.  534,  54  S.  E.  391,  6  L.  R.  A.  (K.  S.)  337. 

[3]  The  evidence  is  not  conclusive,  and  the  jury  would  have 
been  justified  in  finding  that  the  presumption  of  negligence 
raised  against  the  Norfolk  Southern  had  not  been  rebutted ;  but 
we  cannot  say  there  was  no  evidence  to  support  the  verdict  and 
judgment. 

No  error. 


Chesapeake  &  O.  Ry.  Co,  v.  O'Gara,  King  &  Co. 

.  (Court  of  Appeals  of  Kentucky,  Sept.  27,  1911.) 

[139  S.  W.  Rep.  803.) 

Csirien — Extent  of  Liability.* — In  the  absence  of  a  .special  con- 
tract, a  common  carrier  is  not  responsible  beyond  the  terminus  of  its 

Carriers — Tratuportatioti  of  Freight — Delay — Duty  of  Curier. — 
Where  a  carrier  received  coal  for  transportation  beyond  its  own 
line,  it  was  bound  to  carry  the  coal  without  unreasonable  delay  to 
the  terminus  of  its  own  line,  and  there  deliver  it  to  a  connecting  car- 
rier, within  a  reasonable  time. 

CarricTB — Traiuportatioa  of  Preight-^Embargoes — Notice  to  Clip- 
per.— Where  a  quantity  of  coal  was  purchased  from  a  fuel  company, 
which  was  seliinR  for  each  of  several  mine  operators  in  a  specified 
coal  district,  and  which,  to  keep  track  of  each  mine's  business,  would 
designate  the  mines  from  which  the  coal  came,  though  the  coal  was 
shipped  by  the  constituent  mining  companies  "on  account"  of  the 
fuel  company,  the  fuel  company,  and  not  the  mining  operator,  would 
be  regarded  as  the  shipper  to  which  the  carrier  w.as  required  to  give 
notice  of  coal  embargoes  on  connecting  lines. 

CarrieTA — Transportation  of  Freight — Delay — Embargoes — Notice. 
— Where  a  notice  of  coal  embargoes  by  an  initial  carrier  to  the  ship- 
per did  not  inform  the  shipper  that  all  future  consiRnments  would 
only  he  received  at  the  shipper's  risk,  such  initial  carrier,  on  subse- 
quently  receiving   coal   from   the   shipper    for   transportation   beyond 

•See  last  foot-note  of  St.  Louis,  et^.,  R.  Co.  v.  McGivney  (Okla.). 
86  R.  R.  R.  708,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  702;  last  foot-note  of 
Illinois  Cent.  R.  Co.  v.  Curry  (Ky.),  29  R.  R.  R.  28S,  S2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  295. 
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iis  own  lines,  in  the  absence  of  a  special  contract  to  the  contrary, 
assumed  the  obligation  to  carry'  the  coal  within  a  reasonable  time 
and  deliver  the  same  to  proper  connecting  carriers,  notwithstanding 
the  notice,  and  was  therefore  liable  for  damages  caused  by  delay. 

CarricTB — "Embargo." — An  "embargo"  is  a  notice,  issued  by  a 
common  carrier,  refusing  to  receive  or  carry  certain  kinds  of  freight 
on  its  line,  or  between  certain  points,  and  may  be  for  a  limited  and 
definite  period,  or  for  an  unlimited  or  indefinite  period.  It  is  the  re- 
sult of  a  congestion  of  business  that  makes  it  impossible  for  a  road 
to  carry  ail  the  freight  that  is  offered  it. 

Appeal  from  Circuit  Court,  Kenton  County,  Criminal,  Com- 
mon Law,  and  Equity  Divistop. 

Action  by  O'Gara,  King  &  Co.  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

John  Calvin  and  Maurice  L.  Golvin,  for  appellant, 
i'.  D.  Rouse,  Morison  R.  Watte,  and  John  R.  Schindel,  for  ap- 
pellee. 

Miij-ER,  J.  The  appellee,  O'Gara,  King  &  Co.,  an  Illinois  cor- 
poration, doing  a  wholesale  coal  business  in  Chicago,  sued  the  ap- 
pellant railway  company  in  the  Kenton  circuit  court,  and  recov- 
ered a  judgment  for  $6,834.30  as  damages  for  the  delay  in  the 
carriage  of  62  car  loads  of  coal  from  the  Kanawha  coal  district, 
in  the  neighborhood  of  Charleston,  W.  Va.,  to  Chicago.  The 
coal  was  shipped  to  appellee  pursuant  to  an  order  given  January 
23,  1903,  by  the  W.  J.  Hamilton  Coal  Company,  of  Columbus. 
Ohio,  to  the  Kanawha  Fuel  Company  to  ship  to  appellee  all  the 
coal  of  a  certain  kind  it  cotitd  furnish  until  further  notice.  The 
coal  was  to  be  shipped  over  the  appellant's  road  from  West  Vir- 
ginia to  Cincinnati,  and  thence  over  one  of  its  connecting  lines 
from  CitKinnati  to  Chicago — either  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railwav  Company,  commonly  called  the 
"Big  Four"  Railway,  the  Pittsburg,  Cincinnati,  Chicago  &  St. 
Louis  Railway,  which  is  a  portion  of  the  Pennsylvania  system, 
and  known  as  the  "Pan  Handle"  Road,  or  the  Cincinnati,  Hamil- 
ton &  Dayton  Railroad,  which  runs  from  Cincinnati  to  Indian- 
apolis, and  thence  by  a  traffic  arrangement  over  the  "Monon" 
Railroad  into  Chicago.  The  coal  shipments  of  62  cars  were 
started  from  West  Virginia  on  an  between  January  23  and  30, 
1903.  According  to  the  testimony  of  appellant's  superintendent 
of  transportation  the  time  usually  required  to  carry  the  coal  to 
the  connecting  lines  at  Cincinnati  was  from  5  to  8  days,  and 
from  West  Virginia  to  Chicago  from  8  to  10  or  14  days.  The 
coal  shipped  between  January  23d  and  30th  was  therefore  due 
in  Cincinnati  between  January  28th  and  February  7th.  But,  in- 
stead of  being  there  on  time,  2  of  the  cars  reached  Cincinnati 
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on  February  15th  and  23d,  respectively,  58  arrived  there  on  and 
between  March  9th  and  15th,  white  the  remaining  2  did  not  ar- 
rive there  until  April  5th  and  25th,  respectively;  and,  instead  of 
reaching  Chicago  not  later  than  February  10th,  as  they  should 
have  done,  19  cars  reached  Chicago  on  March  18th,  30  on  and 
between  March  19th  and  29tri,  3  in  April,  1  on  May  25th,  and 
the  last  on  July  14th.  Thus  the  bulk  of  the  coal  was  delayed 
from  5  to  6  weeks  beyond  the  usual  time  in  reaching  the  con- 
necting lines  at  Cincinnati,  and  even  longer  in  reaching  Chicago. 
The  bulk  of  the  coal  should  have  reached  Chicago  between 
February  1st  and  February  15th  or  earlier,  and  during  that 
period  the  price  of  coal  ranged  from  $5.50  to  $7.50  per  ton  in 
the  Chicago  market.  Appellee  paid  $3.25  per  ton  for  the -coal 
at  the  West  Virginia  mines,  ?n(!  the  freight  from  there  to  Chi- 
cago was  $1.75  per  ton.  About  February  23d  there  was  a  sharp 
decline  in  the  Chicago  coal  market  from  $6  to  $2.50  per  ton, 
the  price  remaining  at  about  $2.50  or  S2.75  for  a  month;  and  bv 
March  30th  the  Chicago  price  of  coal  mined  in  January  and 
February  was  scarcely  more,  if  anything,  than  the  freight.  It 
remained  in  that  condition  until  May,  by  which  time  all  but  2 
cars  of  coal  had  been  delivered. 

[5]  Meanwhile,  on  January  16,  1903,  Morrison,  the  Chi- 
cago manager  of  the  Kanawhs  Fuel  Company,  had  written  that 
company  that  it  was  then  necessary  to  route  all  cars  to  Chicago 
by  way  of  the  Pan  Handle  Road  from  Cincinnati  on  account 
of  an  embargo  on  the  Big  Four  Road,  which  had  been  issued  on 
January  15th.  An  embargo  is  a  notice  issued  by  a  common 
carrier  refusing  to  receive  or  carry  certain  kinds  of  freight  on 
its  line,  or  between  certain  j^oints,  and  may  be  for  a  limited 
and  definite  period,  or  for  an  nnlimited  or  indefinite  period.  It 
is  the  result  of  a  congestion  of  business  that  makes  it  impossi- 
ble for  a  road  to  carry  all  the  freight  that  is  offered  it.  On 
January  31st,  the  Pan  Handle  Road  sent  an  embargo  notice  to 
appellant  at  Cincinnati  and  Pichmond,  in  which  it  declined  to 
receive  any  coal  from  appellant  for  Chicago  until  further  no- 
tice. This  embargo  was  net  recalled  until  April  10,  1903. 
Neither  could  the  Cincinnati,  Hamilton  &  Dayton  Railroad  take 
the  dead  freight  of  acpellee  on  account  of  the  freight  conges- 
tion at  Cincinnati.  All  of  appellant's  side  tracks  from  the  We.st 
Virginia  coal  fields  to  Cincinnati  were  filled  with  cars  of 
freight,  leaving  only  those  tracks  open  that  were  necessary  lo 
carry  passengers  and  perishable  freight. 

As  an  avoidance  of  liability  for  this  long  delav,  appellant 
pleaded  that,  immediatelv  after  its  connecting  carriers  between 
Cincinnati  and  Chicago  had  notified  it  that  they  could  not  re- 
ceive the  coal  in  question,  appellant,  in  turn,  notified  the  ship- 
per of  said  coal — the  Kanawha  Fuel  Company — of  the  situa- 
tion, and  that  any  coal  thereafter  tendered  for  shipment  to  Chi- 
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cage  would  only  be  accepted  by  appellant  subject  to  said  em- 
bargoes from  connecting  lines,  and  with  the  understanding  that 
the  shipper  assumed  the  risk  of  such  shipment  being  carried 
through  to  its  destination.  In  support  of  this  defense  appellant 
showed  that  it  had  notified  the  Kanawha  Fuel  Company  of  the 
embargoes  of  the  Big  Four  and  the  Pan  Handle  Railroads  and 
that  rates  had  been  withdrawn  by  the  Cincinnati,  liamilton  & 
Dayton  and  the  "Monon"  Railroads;  but  it  did  not  show  that 
notice  had  been  given  to  any  one  that,  if  coal  should  be  ten- 
dered, it  would  be  accepted  only  at  the  shipper's  risk,  or  that 
the  shipper  or  any  one  else  had  assumed  the  risk. 

At  the  close  of  the  evidence  the  circuit  judge  held  that  the 
embargoes  were  in  force  prior  to  the  shipment  of  the  coal  from 
the  West  Virginia  coal  fields,  and  that  although  the  Kanawha 
Fuel  Company,  with  knowledge  of  that  fact,  had  routed  the 
coal  over  the  Big  Four  Railroad,  nevertheless  it  was  appel- 
lant's duty  to  notify  appellee  of  the  existence  of  the  embar- 
goes, and  as  it  had  not  done  so  it  was  liable  for  the  loss.  He 
therefore  peremptorily  instructed  the  jury  to  find  for  the  ap- 
pellee, and  it  fixed  the  damage  as  above  indicated.  It  is  con- 
ceded by  appellant  that  it  is  liable  if  it  accepted  the  coal  from 
the  shipper  without  the  shipper  knowing  of  the  embargoes  and 
without  appellant  having  notified  the  shipper  thereof.  Appel- 
lant contends,  however,  that  since  the  shipper  had  knowledge  of 
the  embai^oes,  and  nevertheless  tendered  the  goods  and  asked 
that  they  be  sent  forward,  it  in  law  assumed  the  risk  of  the 
embargoes. 

[1,  2]  In  the  absence  of  a  special  contract  a  common  carrier 
is  not  responsible  beyond  the  terminus  of  its  own  line.  L.  E. 
&  St.  L.  Ry.  Co.  V.  Foster,  13  Ky.  Law  Rep.  637;  L.  &  N.  R. 
R.  Co.  V.  Cooper,  13  Ky.  Law.  Rep.  496;  L.  &  N.  R.  R.  Co.  v. 
Central  Stockyards  Co..  133  Ky.  148,  97  S.  W.  778,  30  Ky.  Law 
Rep.  31 ;  Roy  v.  C.  &  O.  R.  R.  Co.,  61  W.  Va.  616,  57  S.  E.  39. 
31  L.  R.  A.  (N.  S.)  1.  It  was  the  duty  of  the  appellant  to  carry 
the  coal,  without  unreasonable  delay,  to  the  terminus  of  its 
line  at  Cincinnati,  and  there  deliver  it  to  a  connecting  carrier 
within  a  reasonable  time.  But,  assuming  that  the  delays  and 
damage  in  this  case  resulted  from  the  embargoes  from  the  con- 
necting lines,  the  appellant  nevertheless  had  notice  thereof  be- 
fore it  received  the  coal  for  shipment. 

The  appellant's  duty  under  such  circumstances  was  stated  in 
L.  &  N.  R.  R.  Co.  V.  Farmers'  &  Drovers'  Live  Stock  Com- 
mission Firm,  107  Ky.  59,  52  S.  W.  973,  21  Ky.  Law  Rep.  711, 
as  follows:  "It  was  obligatory  upon  appellant,  when  it  received 
the  hogs,  and  contracted  to  transport  them  over  its  own  and 
■connecting  lines  to  a  point  beyond  its  own  line,  to  have  known 
that  the  connecting  lines  were  prepared  to  continue  the  trans- 
portation at  the  point  of  connection  without  undue  delay.    This 
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was  information  easily  within  their  reach  in  the  ordinary  course 
of  business,  and  which  it  would  have  been  more  difficult  for  the 
shipper  to  have  ascertained;  and  appellee  had  a  right,  under  the 
contract  of  shipment,  to  expect  of  appellant  the  proper  dis- 
charge of  this  duty;  and  if,  from  any  unusual  and  unexpected 
cause,  the  connecting  carrier  could  not  furnish  facilities  for 
continued  transportation,  it  was  the  duty  of  appellant  either  to 
have  promptly  forwarded  the  hogs  by  some  other  route,  or  to 
have  notified  appellee  of  the  facts,  and  for  failure  is  liable  to 
the  shipper  for  any  injury  which  results  from  unreasonable 
delay.  Sec  Hutchinson  on  Carriers,  §  292,  and  cases  there 
cited." 

[3]  Appellant  treated  the  Kanawha  Fuel  Company  as  the 
shipper,  and  notified  it  of  the  embargoes.  Appellee  insists,  how- 
ever, that  if  the  notice  be  treated  as  sufficient  it  was  not  given 
to  the  shipper,  since  it  is  claimed  the  record  shows  that  the  coal 
was  shipped  by  the  constituent  mining  companies  which  owned 
and  operated  through  the  Kanawha  Fuel  Company.  A  fair  con- 
struction of  the  transaction  shows,  however,  that  the  Kanawha 
Fuel  Company  was  the  shipper.  It  was  the  distributing  agent 
for  the  several  mining  companies  that  mined  the  coal,  and,  in 
making  its  shipments,  and  evidently  for  the  purpose  of  keeping 
track  of  each  mine's  business,  it  would  designate  the  mine  from 
which  the  coal  came ;  but  in  each  case  the  coal  was  shipped  on 
"Account  Kanawha  Fuel  Company's  Cincinnati  Office,"  from 
which  the  appellant  had  received  the  order. 

[4]  The  notice  having  been  given  to  the  shipper,  the  next 
question  is:  Was  it  sufficient  to  relieve  appellant  from  liability? 
Appellant  insists  that  the  notice  was  sufficient  under  the  lan- 
guage of  this  court  in  Orndorff  &  Co,  v.  Adams  Express  Co., 
3  Bush,  196,  96  Am,  Dec.  207,  where  it  was  said:  "It  has  been 
authoritatively  settled  that  a  public  notice  given  by  a  common 
carrier,  brought  home  to  the  knowledge  of  the  shipper,  entered 
into  the  contract  of  affreightment  so  far  as  the  carrier  had  the 
right  to  impose  such  terms,  either  by  express  or  implied  con- 
tract, not,  however,  inconsistent  with  the  express  contract ;  but 
such  notice  will  be  considered  in  construing  the  contract  when 
its  terms  do  not  conflict  with  the  express  undertaking."  But 
in  the  further  consideration  of  the  question  the  court,  in  the 
same  opinion,  on  page  197  of  3  Bush  (96  Am.  Dec  207),  quot- 
ing Story  on  Bailments,  said:  "And  in  section  571  he  says: 
'But  an  inquir>'  may  be  made  whether  the  carrier  will  not  be 
liable  for  ordinary  negligence,  as  well  as  for  gross  negligence 
notwithstanding  such  notices.  *  *  «  The  quesion  may,  how- 
ever, be  now  considered  at  rest  by  an  adjudication  entirely  sat- 
isfactory in  its  reasoning,  and  turning  upon  this  very  point,  in 
which  it  was  held  that,  in  cases  of  notices,  the  carrier  is  liable 
for  losses  and  injuries  occasioned,  not  only  by  gross  negligence, 
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but  by  ordinary  negligence,  or,  in  other  words,  the  i 
bound  to  ordinary  diligence.'  " 

It  will  be  noticed  that  the  language  above,  relied  upon  by  ap- 
pellant not  only  expressly  limits  the  operation  of  the  notice  to 
the  extent  that  the  carrier  has  the  right  to  impose  the  terms  of 
the  notice,  but  also  ignores  it  when  its  terms  conflict  with  the 
express  undertaking.  Under  section  196  of  the  present  Con- 
stitution no  common  carrier  is  permitted  to  contract  for  relief 
from  its  common-law  liability.  Adams  Express  Co.  v.  Walker, 
119  Ky.  121,  83  S.  W.  106,  26  Ky.  Law  Rep.  1025,  67  L.  R.  A. 
412.  But  if  the  notice  given  bhouid  be  treated  as  a  part  of  the 
contract  of  shipment,  it  should,  in  no  state  of  case,  operate  fur- 
ther than  the  plain  scope  of  the  notice.  In  the  case  at  bar  the 
notice  did  not  inform  the  shipper  that  all  future  shipments 
would  be  received  at  the  shipper's  risk.  It  merely  gave  notice 
that  the  embargo  notices  had  been  given  by  the  connecting  lines. 
It  was,  therefore,  not  incorp:irated  into  the  terms  of  the  con- 
tract that  the  shipment  would  be  at  the  shipper's  risk — unless  it 
be  so  incorporated  by  operation  of  law.  In  the  absence  of  an 
agreement  to  the  effect  that  the  shipper  ships  at  his  own  risk, 
the  contract  to  carry  within  a  reasonable  time,  which  was  created 
bv  the  acceptance  of  the  freight,  was  not  modified  by  merely 

fiving  the  notice.  This  rule  was  explicitly  announced  as  early  as 
838  in  the  two  leading  cases  of  Hollister  v.  Kowlen,  19  Wend. 
(N.  Y.)  234.  32  Am.  Dec.  455,  and  Cole  v.  Goodwin,  19  Wend. 
(N.  Y.)  251.32  Am.  Dec.  470. 

In  commenting  upon  that  decision  Hutchinson,  in  his  work  on 
Carriers  {3d  Ed.)  §  399,  says:  "Their  conclusion,  after  great 
deliberation,  was  that  by  the  common  law  carriers  never  had 
the  right  to  limit  their  liability  by  such  notices,  though  brought 
to  the  knowledge  of  their  employers,  and  that,  on  grounds  of 
public  policy,  it  ought  not  to  be  allowed  that  they  should."  The 
same  author,  in  discussing  this  same  question  in  section  406, 
lays  down  the  rule  as  follows:  "While  the  cases  admit  the 
power  of  the  carrier  to  qualify  his  risk  by  special  contract,  it 
is  at  the  same  time  denied  thnt  he  can  do  so  by  a  mere  notice 
to  the  bailor,  or  by  anything  less  than  a  special  or  express  con- 
tract." And  again  in  section  411 :  "The  courts  have  gone  no 
further  in  this  regard  than  to  hold  that  no  such  contract  can 
spring  from  a  general  or  public  notice,  even  when  it  is  most  ex- 
plicitly shown  that  the  owner  of  the  goods  had  notice  of  it; 
and  to  this  extent  they  have  uniformly  and  persistently  adhered 
to  the  doctrine  of  Hollister  v.  Nowlen  and  Cole  v.  Goodwin. 
And  it  is  equally  well  settled  that  a  private  notice,  though  given 
directly  to  the  owner,  cannot  be  made  to  bind  him  as  a  contract, 
unless  something  is  done  by  him,  besides  the  delivery  of  his 
goods  to  the  carrier,  to  show  his  agreement  to  the  terms  of 
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such  notice."  In  Brown  v.  Adams  Express  Co.,  15  VV.  Va.  812, 
knowledge  of  public  notice  was  brought  home  to  the  shipper, 
but  nothing  was  sa^d  to  him  at  the  time  the  goods  were  tendered. 
The  court  said:  "If  the  common  carrier  means  io  insist  that. 
in  transporting  these  goods  for  the  consignor,  he  means  to  insist 
on  the  modification  of  his  common-law  responsibiHties,  he  should 
tell  the  consignor  so  at  the  time  the  goods  are  offered  for  trans- 
portation. The  consignor  could  then  accept  his  terms  or  decline 
to  have  the  goods  transported."     Page  822. 

We  conclude,  therefore,  that  the  notice  given  was  not  suffi- 
cient to  relieve  the  appellant  from  liability.  As  was  said  in 
Brown  v.  Adams  Express  Co.,  supra,  it  is  more  reasonable  to 
conclude  that  the  carrier  by  its  acceptance  of  the  freight  re- 
ceded from  its  position  than  that  the  consigntjr  had  agreed  to 
relieve  the  carrier.  The  appellant  not  only  knew  that  its  road 
was  badly  congested  with  freight,  but  it  also  had  the  best  means 
of  knowing  its  ability  to  overcome  the  congestion.  It  has  not 
been  shown  that  these  cars  reached  Cincinnati,  the  end  of  ap- 
pellant's line,  within  a  reasonable  time.  On  the  contrary,  its 
lines  were  so  filled  with  freight  that  it  is  but  reasonable  to  con- 
clude that  a  large  part  of  the  delay  was  directly  caused  by  ap- 
pellant's inability  to  handle  the  freight  it  had  theretofore  ac- 
cepted. In  accepting  appellee's  freight  under  such  conditions 
it  was  guilty  of  negligence.  C.  &  O.  Rv.  Co.  v.  Saulsburv,  126 
Ky.  179,  103  S.  W.  254,  31  Kv.  Law  Rep.  624.  12  L.  R.  A. 
(N.  S.)  431 ;  Great  Western  Ry.  Co.  v.  Burns,  60  III.  284;  I.  C. 
R.  R.  Co.  V.  Cobb,  64  111.  137. 

The  judgment  of  the  circuit  court  is  affirmed,  with  damages. 
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WHO  ARE  PASSENGERS. 
Bcgmnins  of  Relation. 

After   signaling  street  car,  369. 
Approaching  train  to  board,  387. 

At  station  at  proper  time  before  departure  of  train,  363. 
At  station   to  purchase  ticket,  363. 
At  station  too  soon,  368. 

Attempting  to  board  moving  train  or  street  car,  375. 
Attempting  to  board  street  car  at  proper  point,  374. 
Attempting  to  board  street  car  at  wrong  point,   375. 
Attempting  to  board  train  with  proper  ticket,  373. 
Before  entering  vehicle,  371. 
Before  reaching  station  grounds.  361. 
Before  taking  seat  in  vehicle,  378. 

Boarding  train  at  point  where  it  has  not  stopped  to  receive  pas- 
sengers.  373. 
On  running  board  of  street  car,  377. 
On  train  before  its  departure,  377. 
On  train  loo  soon,  378. 

One  with  street  car  transfer  approaching-  transfer  car.  370. 
One  with  street  car  transfer  attempting  to  board  transfer  c%r, 

373. 
Taking  wrong  route  from  depot  to  train,  368. 
Upon  station  grounds,  362. 
Creation  of  Relation. 
Acceptance  by  carrier  essential,  361. 

Contract  may  be  implied,  356. 

Notice  of  intention  to  become  passenger  essential,  356. 

Relation  created  by  contract,  3SS. 
Termination  of  Relation. 

After  leaving  carrier's  premises,  398. 

Alighting  to  assist  in  starting  vehicle.  399, 

At  depot  after  alighting  from  train.  390. 

Attempt  to  regain  status  on  same  train  or  street  car  after  ejec- 
tion, 399. 

Carried  beyond  destination.  397. 

Crossing  track  between  train  and  depot,  after  alighting,  387. 

Failure   to   alight  at   destination   within   reasonable   time,   394. 

Immediately   after  alighting  from   street   car,   387. 

Leaving  moving  train  or  street  car,   38S. 

Leaving  train  at  intermediate  station  with  intention  to  return,  379. 

Leaving  train   by  wrong  route,  389. 

Leaving   train   to  avoid   imminent  danger,  398. 

One    without    stop-over    privilege   alighting   at    intermediate   sta- 
tion, 383. 

Remaining  on  train  with  intention  to  travel  beyond  original  des- 
tination, 396. 

Still  passenger  of  car  just  left,  in  order  to  transfer,  385. 

Stop-over  privilege  granted  by  conductor.  384. 

Time   and   opportunity   to  leave   carrier's  premises,   390. 

Time  and  opportunity  to  leave  vehicle,  385. 

Upon  part  of  station  premises  not  intended  for  use  of  passen- 
gers, 393. 

While  on  way  to  depot  after  alighting  from  train,  386. 
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ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CROSSINGS;  LICENSEES;  MASTER  AND 
SERVANT;  STREET  RAILWAYS. 

ADVERSE  POSSESSION. 

Extent  of  possession  adverse  to  railroad  company.  Delaware,  etc, 
R.  Co.  V.   Tobyhanna   Co.   (Pa.),  764. 

Land  outside  of  its  rig-ht  of  way  purchased  by  railroad  for  gen- 
eral prospective  railroad  purposes  is  subject  to  limitations,  and 
title  to  it  may  be  acquired  as  against  the  railroad  by  adverse 
possession.     Delaware,  etc.,  R.  Co.  v.  Tobyhanna  Co.   (Pa.),  764. 

Part  of  railroad  right  of  way  so  as  to  overcome  claim  to  the  land 
by  adverse  possession,  what  constitutes.  Delaware,  etc.,  R.  Co. 
V.  Tobyhanna  Co.  (Pa.),  764. 

AGENCY. 

See  CONNECTING  CARRIERS;  EVIDENCE;  MASTER  AND 
SERVANT. 

AMUSEMENT  PARKS. 

See  CARRIERS  OF  PASSENGERS;  LEASES  AND  RUN- 
NING POWERS. 

BAGGAGE. 

See  CARRIERS  OF  PASSENGERS. 
Beginnini;  of  Liability. 

To  make  railroad  liable  as  common  carrier  or  warehouseman  for 
baggage  lost,  it  must   have  been  delivered  to  and  accepted  by 
the     carrier,     either    actively     or     constructively.      Williams  v. 
Southern   Ry.  Co.   (N.  Car.),  105. 
Burden  of  Proof. 

Burden  is   on  carrier  to  show  legal   excuse  (or  failure  to  deliver 
on    demand   baggage    received   by    it,   whether    it   was   held   as 
carrier   or   warehouseman.     Williams  v.   Southern    Ry.  Co.   (N. 
Car.),  105. 
Contributory  Negligence. 

Passenger,  prima  facie  entitled  to  recover  of  carrier  for  loss 
of  property  contained  in  suit  case  delivered  to  carrier's  em- 
ployee, is  not  precluded  by  the  fact  that  the  suit  case  was 
neither  locked  nor  fastened  except  by  the  catches  when  deliv- 
ered to  the  employee.  Hasbrouck  v.  New  York  Cent,,  etc., 
R.  Co.  (N.  v.),  675. 
Degree  of  Care. 

Where  trainman  takes  passenger's  suit  case,  which  had  not  bees 
checked   as   baggage,   for   the   purpose   of   assisting  the  passen- 

B'r  off  the  train,  the  carrier's  liability  is  only  that  of  bailee 
asbrouck  v.  New  York,  etc.,  R,  Co.  (N.  Y.),  675. 
Delivery  to  Carrier. 

Carrier  may  bind  itself  by  custom  of  treating  baggage  as  re- 
ceived when  left  at  a  given  place,  without  other  notice.  Wil- 
liams V.  Southern   Ry.  Co.   (N.  Car.),  103. 
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H  trunk  was  accepted  by  carrier  for  transportation  on  the  fol- 
lowing morning  pursuant  to  custom,  the  carrier  would  be  lia- 
ble as  such  if  the  trunk  was  lost  before  it  was  forwarded,  but 
if  it  was  only  received   for  storage  for  an  intending  passen- 

?:er  until  he  had  it  checked,  the  carrier  would  be  only  a  bailee 
or    hire    with    the    duty    of    exercising    ordinary  care  for  its 
safety.     Williams  v.   Southern   Ry.  Co.   (N.  Car.).   105. 
Notice  to  carrier,  necessity  of  giving.     Williams  v.  Southern  Ry. 
Co.   (X.  Car.).   lOS. 

Duty  to  Transport. 
Contract    to    transport    passenger    carries    with    it    the  duty  of 
transporting  reasonable  amount  of  hand  baggage,     Hasbrouck 
■V.  New  York  Cent.,  etc,  R.  Co.  (N.  Y.),  675. 

Limiting  Liability. 

Fact  that  schedule  filed  by  carrier  for  public  inspection,  in  com- 
pliance with  Interstate  Commerce  Act,  provided  thai  its  liabil- 
ity for  baggage  should  be  limited  to  $100  did  not  limit  its 
liability  as  against  a  passenger.  Wells  v.  Great  Northern  Ry. 
Co.  (Ore.),  694. 

Mere  filing  and  posting  by  carrier,  as  part  of  its  schedules  for 
passenger  tariff,  for  transportation  between  states,  of  a  limi- 
tation of  its  liability  to  loss  of  baggage  not  exceeding  certain 
value,  unless  greater  value  is  declared  and  excess  charges  paid 
thereon  at  time  of  checking.  Hooker  v.  Boston  &  M.  R.  R. 
(Mass.),  365. 

Provision  in  ticket  limiting  amount  of  liability  applied  only  to 
baggage  regularly  checked,  and  not  to  hand  baggage  retained 
in  possession  of  passenger.  Hasbrouck  v.  New  York  Cent., 
etc.,  R.  Co.  (N.  Y.),  675. 

Stipulation  that  baggage  liability  was  limited  to  wearing  ap- 
parel only,  not  exceeding  $100  in  value,  was  not  a  stipulation 
of  the  value  of  the  goods  shipped,  but  limited  the  liability  to 
$100  in  any  case.     Wells  t;  Great  Northern  Ry,  Co.  (Ore.),  894. 

Under  common  law  carrier  can  limit  liability  for  loss  of  bag- 
gage  only   by   express   contract   with   passenger,   or   by   his   as- 
sent  to   known    regulation.     Hooker   v.    Boston    &    M,    R.    R. 
(Mass.),  685. 
PrcBumptions. 

Failure    of    carrier,    holding    goods    delivered    by    passenger    and 
liable  for  loss  only  in   case  of  negligence,   to  deliver  them  on 
demand  is  prima  facie  evidence  of  negligence.     Hasbrouck  v. 
New  York  Cent.,  etc,  R.  Co.  (N.  Y.),  675. 
Wfaat  Is. 

Rule  for  determining.  Hasbrouck  v.  New  York  Cent.,  etc.,  R. 
Co.   (N.  Y-).  675, 

Suit  case  which  was  not  checked,  and  three  rings,  worth  $1500, 
etc.,  contained  in  it,  were  baggage,     Hasbrouck  v.  New  York, 
etc..  R.  Co.  (N.  Y.),  675. 
What  Law  GovemB. 

Statute  in  question  of  New  York,  exempting  carrier  from  dam- 
age to  property  in  transit  in  excess  of  $150.  only  applies  where 
the  loss  occurs  in  New  York,  and  though  the  ticket  was  issued 
therein,  liability  for  loss  occurring  in  Massachusetts  must  be 
controlled  by  the  laws  of  that  state.  Hasbrouck  v.  New  York 
Cent,,  etc,  R.  Co.  (N.  Y.).  67S. 
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BILLS  OP  LADING. 

See  CONNECTING  CARRIERS. 
Estoppel  of  carrier  issuing  bill  of  lading  for  specified  quantity  of 
freight  to  deny  the  receipt  of  such  freight  as  against  a  consignee, 
relying  on  the  statement  ot  the  bill  of  lading  and  paying  a  draft 
drawn   on   him   by  the   shipper.     Smith   v.   Southern   Ry.   Co.   (S, 
Car.),  lae. 
Evidence. 
Admissibility  of  evidence  of  parol  agreement  to  vary  bill  of  lad- 
ing.   Sturges  V.  Detroit,  etc.,  Ry.  Co.  (Mich.),  98. 
Parol    evidence    to    explain    bills    of    lading,    admissibility    of. 
Sturges  V.  Detroit,  etc.,  Ry.  Co.  (Mich.),  98. 
Notice  to  carrier  not  to  deliver  shipment  without  surrender  of  bill 
of    lading,     sufficiency    of.      Sturges    v.    Detroit,    etc.,    Ry.    Co. 
(Mich.),  98. 
Surrender. 

Carrier's  local  agent  could  bind  the  carrier  not  to  deliver  the 
freight  without  surrender  of  bill  of  lading  which  shipper  at- 
tached to  a  draft  upon  the  consignee.  Sturges  v.  Detroit,  etc., 
Ry.  Co,  (Mich.),  93. 
Transfer. 
Where  a  buyer  from  a  consignee  paid  the  latter's  draft  wiili 
bill  of  lading  attached,  the  bill  of  lading  thereafter  belonged  lo 
the  purchaser,  though  he  did  not  receive  it  until  subsequently- 
Johnson  &  Co.  v.  Central  Vermont  Ry.  Co.  (Vt),  628. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  CONNECTING  CAR- 
RIERS; JUDICIAL  POWER;  RAILROADS;  STATIONS 
AND  DEPOTS. 

CARRIERS  OF  LIVE  STOCK. 
Burden  of  Proof. 
Where    shipper  accompanies   shipment    to   give    stock   care  and 
attention.    Westphalen  v.  Atlantic,  etc.,  Ry.  Co.  (Iowa),  190. 
Contiibutoiy  Negligence. 

Duty  of  shipper  accompanying  his  stock  to  notify  carrier  that 
his    stock    requires    attention    which    he    cannot    give.     West- 
phalen V.  Atlantic,  etc.,  Ry.  Co.  (Iowa).  190. 
Shipper's  right  to  assume  that  an  a^ent  transacting  business  in 
the  office  of  the  carrier  where  freight  and  passenger  business 
is    transacted    is    the    proper   agent    to    notify    that    his    stock 
needs  attention  which  he  cannot  give.    Westphalen  v.  Atlantic, 
etc.,  Ry.  Co.  (Iowa),  190. 
Evidence. 
In  action  for  shrinkage  of  live  stock  during  transportation,  testi- 
mony as  to  what  similar  cattle  sold  for  on  the  market  was 
competent.     Westphalen  v.  Atlantic,  etc.,  Ry,  Co.  (Iowa),  190. 
Evidence  justified   finding  that  shrinkage  of  live  stock  was   due  to 
failure  of  connecting  carrier  to  unload  stock  at  shipper's  reqne=t 
at    point    it    received    the    shipment    from    initial    carrier,      Wesl- 
phalen  v.  Atlantic,  etc.,   Ry.  Co.    (Iowa),   190. 
Feed  and  Water. 
Appellant  stockyards  company  was  not  guilty  of  "knowingly  and 
willfully"  confining  the  cattle  in  question  in  cars  in  violation 
'    '     '   *      ■  -~  ■      r  law.    St,  Joseph  Stockyards  Co.  v.  United 
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CARRIERS  OP  LIVE  STOCK— ConUnued. 
Umiting  UabUity. 

Claims  for  loss  or  damase  or  detention  must  be  presented  within 
ten  days  from  date  of  unloading  and  before  stock  is  mingled 
with  other  stock,  reasonableness  of  stipulation  that.  Smith 
Meat  Co.  v.  Oregon   R.   &   Nav,  Co.   (Ore.),  647. 

Reasonableness  of  stipulation  limiting  value  of  horses  to  $30 
a  piece  as  basis  of  liability  of  carrier  in  case  of  their  loss. 
Bingham  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  839. 

Stipulation  in  contract  of  carriage  of  horses  that,  in  case  of  in- 
jury thereto,  their  value  at  place  of  shipment  shall  govern, 
could  not  be  enforced;  it  being  impossible  to  segregate  it 
from  an  invalid  stipulation  limiting  their  value  to  $20  each. 
Bingham  v.  San  Pedro,  etc.,   R.  Co.  (Utah),  639. 

Unloading. 
Garner's  duty  to  have  agent  at  its  office  to  whom  information 
may  be  given  lljat  stock  is  suffering  for  want  of  attention, 
and  that  the  cars  must  be  transferred  to  suitable  place  for 
unloading.  Westphalen  v.  Atlantic,  etc.,  Ry.  Co.  (Iowa).  190. 
Notice  to  the  passenger  ticket  agent  in  question  was  sufficient 
to  charge  carrier  with  duty  of  transferring  plaintifTs  cars 
to  proper  place  for  unloading  the  stock  in  order  to  give  the 
animals  proper  attention,  though  the  carrier  employed  another 
agent  at  the  station  who  had  charge  of  freight  business. 
Westphalen  v.  Atlantic,  etc.,  Ry.  Co.  (Iowa),  190. 

CARRIERS  OP  PASSENGERS. 

See  BAGGAGE;  LEASES  AND  RUNNING  POWERS;  RE- 
MOVAL OK  CAUSE;  SLEEPING  CAR  COMPANIES; 
STATIONS  AND  DEPOTS;  TICKETS  AND  FARES. 

AmuMment  Parks. 

Where  railroad  conducts  amusement  park  to  increase  its  pas- 
senger traffic,  it  is  its  duty  to  exercise  reasonable  care  to  see 
that  the  premises  shall  be  reasonably  safe  for  visitors  present, 
whether  an  admission  is  charged  or  not.  Turgeon  v.  Con- 
necticut Co.  (Conn.),  3So. 

Arrest*. 
Presumption  of  authority  of  traveling  passenger  agent  of  carrier 
to  cause  arrest  of  passenger,  and  liability  of  carrier  for  his 
wrongful  exercise  of  such  authority.  Berry  ».  Carolina,  C.  & 
O.  Ry.  (N.  Car.).  151. 
Railroad  is  liable  for  action  of  its  auditor  in  charge  of  train 
who  falsely  accused  passenger  of.  stealing  watch  fob.  and  had 
him  illegally  arrested;  and  petition  alleging  such  facts  need  not 
allege  that  the  auditor  in  doing  this  was  acting  within  scope  of 
his  authority.    Moore  v.  Louisville  &  A.  Ry.  Co.  (Ark.),  127. 

ABsanlte. 

Passenger  on  oullman  car  assaulted  and  robbed,  while  asleep 
in  berth,  both  railroad  and  sleeping  car  company  were  liable 
for  negligent  failure  to  protect  her,  where.  Calder  v.  Southern 
Ry,  Co.  (S,  Car.),  295. 
Railroad  as  carrier  of  passengers  is  insurer  of  their  safety 
against  assaults  by  its  servants,  whether  they  are  in  charge 
of  the  train  or  not.  Moore  v.  Louisville  &  A.  Ry.  Co, 
(Ark.),  137. 
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CARRIERS   OF   PASSENGERS— Continued. 
Assisting    Passengers. 

Duty  to  assist  apparently  infirm  passengers  to  alight  from  street 
cars.     Morarity  v.  Durham  Traction  Co.   (N.  Car.).  155. 

Duty  to  assist  lady  alighting  from  train  with  heavy  hand  bag- 
gage, Hasbroiick  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.). 
675. 

Trainman  was  acting  within 
passenger  of  her  suit  case. 
etc.,   R,   Co.   (N.  _Y.),   675, 

Was  question   for  jury  whether 
sisted  in  alighting  from  streel 
lion  Co.   (N.  Car.).  155. 
Burden  of  Proof. 

In  action  for  injury  to  passenger's  arm  by  reason  of  fall  of  tar 
window  upon  it,  the  evidence  was  insufficient  to  go  to  jury; 
the  burden  of  proof  being  on  plaintiff  to  show  negUfeence 
by  preponderance  of  evidence,  and  proof  of  facts  that  might 
show  negligence  or  not  being  insufficient.  Boucher  v,  Boston 
&  M,  R.   R,   (N.  H.),  164, 

Plaintiff's  burden  of  proof  in  action  against  carrier  for  alleged 
negligent   injuries  of  passenger,     Bigwood  v.   Boston,  etc.,  Ry. 
Co.  (Mass,),  284. 
Carrying  Beyond  Destination. 

Carrier  having  carried  passenger  beyond  her  destination  is  un- 
der no  duty  lo  back  the  train  to  her  destination,  in  view  of 
Miss.  Code  1906,  §  4047,  requiring  railroad  company,  when 
backing  train  of  cars  along  passenger  depot,  to  have  it  pre- 
ceded by  an  employee,  thereby  recognizing  danger  of  backing 
trains.     Yazoo  &  M.  V.  R-  Co.  v.  Hardie  (Miss.),  320, 

Carrier  must  specially  plead  that  injury  sustained  by  passenger 
while  walking  back  to  station  was  proximately  caused  by  her 
defective  eyesight,  and  not  by  negligence  of  the  trainmen, 
Alabama  City,  etc.,  Ry.  Co.  v.  Cox  (Ala.).  377. 

Complaint  was  not  defective  for  failing  to  state  that  pas- 
senger's eyesight  was  defective,  or  that  she  could  not  see 
at  night,  or  that  her  affliction  was  apparent  to  the  conductor. 
Alabama  City,  etc.,  Ry.  Co.  v.  Cox  (Ala.),  377. 

It  was  immaterial  whether  carrier's  conductor  knew  that  the 
passenger  did  not  know  of  safe  route  from  the  point  where 
she  alighted  back  to  the  station,  or  that  the  trainmen  had  rc»- 
son  to  believe  that  she  would  encounter  danger,  Alabama 
City,  etc..   Ry.  Co.  v.   Cox   (Ala.),   377. 

It  was  not  necessary  that  the  complaint  should  negative  the 
fact  that  there  was  an  open,  obvious,  and  safe  way  which  the 
passenger  could  have  traveled  back  to  the  station.  Alabami 
City.   etc.    Ry.    Co.   v.   Cox    (Ala.),   377. 

Liability  of  carrier  was  question  for  )ury  where  old  and  feeble 
passenger  was  injured  while  walkmg  back  to  station  after 
having  been  carried  beyond  it.  Alabama  City,  etc,  Ry.  Co,  v. 
Cox   (Ala.),  277. 

Passenger  carried   beyond   her   station   was   not   required   to  deny 
in    her   complaint   that   she   pursued   a   dangerous   way   back  to 
the  station,  when  a  safe  way  was  obvious  and  open.     Alabama 
City,  etc.,   Ry,  Co.  v.  Cox   (Ala.),  277. 
Cars. 

In  action  for  injury  s 
car  step  and  platfoi 
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roads  constructed  car  steps  and  platforms  of  a  different  type 

will  not  charge  carrier  with  negligence.     Kingsley  v.  Delaware, 

etc..  R.  Co.  (N.  J.),  ass. 
Contributory  Negligence. 

AlightinK  from  moving  street  car.     Finger  v.  Wichita,  etc..  Light 

Co.    (Kan.}.   254. 
Attempting   to   alight   from   moving   train   which   did   not   slop   at 

passenger's   station.     Chicago,   etc.,   Ry.  Co.   v.   Clannts   (.^rk.), 

257. 

Failure  of  woman  passenger,  who  has  delivered  suit  case  to 
trainman  to  assist  her  from  train,  on  his  assurance  that  the 
train  was  about  to  stop,  after  ahout  15  minutes  has  passed 
and  the  train  has  not  stopped,  to  seek  out  the  trainman  and 
retake  thi  suit  case.  Hashrouck  t:  New  York  Cent.,  etc..  R. 
Co.  fN,  Y.).  875. 

It  is  not  contributory  negligence  for  passenger  in  white  coach 
of  train  to  go  into  the  colored  coach;  the  rules  separating  the 
coaches  of  whites  and  hlacks  not  being  for  the  safely  of  pas- 
sengers. St.  Louis,  etc.,  R.  Co.  t:  Evans  (Ark.).  137. 

Passenger  must  inquire  whether  train  on  which  he  intends  to 
ride  will  stop  at  the  station  to  which  he  desires  to  go,  and 
if  the  train  does  not  stop  he  cannot  require  the  trainmen  to 
stop  it  there.     Chicago,  etc..  Ry.  Co.  v.  daunts  (.\rk.),  SS7. 

Passenger's  voluntary  intoxication  would  not  prevent  his  re- 
covery for  personal  injuries  in  being  ejected  from  train  if 
undue  violence  was  used.  Maryland  &  P.  R.  Co.  i:  Tucker 
(Md.).  700. 

Passenger  who  has  surrendered  his  ticket,  and  who  is  called  on 
to  pay  a  second  time,  need  not,  to  avoid  ejection,  go  among 
his  friends  on  the  train  endeavoring  to  borrow  money  to  pay 
fare.     Light  v.  Detroit  &  M.   Ry.  Co.   (Mich.).  124. 

Passenger  who  undertakes  to  go  from  one  car  to  another  while 
train  is  moving  assumes  only  the  risks  incident  to  such  under- 
taking in  the  ordinary  operation  of  the  train.  Auld  v.  Southern 
Ry.  Co.  (Ga.>.  15B. 

Passing  from  one  car  to  another  while  train  is  moving.  Auld 
V.   Southern   Ry.   Co.   (Ga,),   158. 

Question  for  jury  whether  aged  female  passenger,  when  being 
ejected  from  train,  was  guilty  of  contributory  negligence  in 
alighting  at  place  designated  by  carrier's  employees.  Central 
of  Georgia  Ry.  Co',  v,  Bagley  (Ala.),  307. 

Usaere  or  custom  of  passengers  to  oass  from  one  car  to  another 
while   train    is   moving,   admissibility   of   evidence   of.      Auld   v. 
Southern   Ry.   Co.    (Ga.),  158. 
DamageB. 

$500  was  excessive  for  consequential  injuries  to  passenger  from 
his  ejection  from  train.  Light  v.  Detroit  &  M,  Ry.  Co.  (Mich.). 
124. 

In  passenger's  action  for  being  ejected  from  train,  the  court 
properly  instructed  that  if  plaintiff  was  injured  in  being  ejected 
as  alleged,  and  was  treated  with  unnecessary  violence  and  in- 
dignity, the  jury  could  find  such  further  damages  as  they 
might  think  proper  to  punish  and  deter  defendant  in  the  future. 
Maryland   &   P.   R,   Co,  v.   Tucker   (Md.),   700. 

Mental  anguish  on  account  of  separation  from  bis  family  of  pas- 
senger left  at  station  after  placing  his  family  on  train  and 
while  loading  his  baggage,  right  to  recover  for.  St.  Louis,  etc., 
Ry.  Co.  V.  Groce  (Ark,),  267. 
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Passenger  wrongfully  left  at  station  can  recover  only  nominal 
damages  and  costs,  where  he  suflered  no  actual  injury  except 
claimed  mental  anguish  on  account  of  being  separated  from 
his  family.    St.  Louis,  etc.,  Ry.  Co.  v.  Grocc  (Ark.),  267. 

Degree  of  Cere. 

Carrier  of  passengers  is  no,t  insurer  of  their  safety  during  trans- 
portation, nor  IS  there  'implied  contract  of  safe  carriage. 
Boucher  *.  Boston  Sc  M.  R.  R.  (N.  H.),  164. 

In  action  by  passenger  for  personal  injuries  by  being  ejected 
from  train  while  intoxicated,  certain  instructions  were  errone- 
ous for  requiring  the  highest  degree  of  "skill,  etc.,"  in  dis- 
charging passengers  and  protecting  them  from  violence  by  its 
trainmen,  when  railroad  was  only  bound  to  e^cercise  ordinary 
care  in  that  respect.  Maryland  &  P.  R.  Co.  v.  Tucker  (Md.), 
700. 

Railroad  is  bound  to  use  extraordinary  care  and  diligence  for 
the  safety  of  passengers.  Doughitt  v.  Louisville  &  N.  R.  Co. 
(Ga.),  161. 

Ejection. 

Carrier  in  ejecting  aged  female  passenger  must  consider  her 
safety,  and  must  not  eject  her  at  dangerous  place.  Central  of 
Georgia    Ry.    Co.   *.    Bagley    (Ala.).   307. 

Carrier  issuing  round-trip  ticket  which  must  be  validated  to  be 
good  for  the  return  trip  need  not  carry  the  passenger  on  the 
return  ticket  which  has  not  been  validated,  and,  where  she 
refuses  to  pay  fare,  she  may  be  ejected.  Central  of  Georgia 
Ry.  Co.  V.  Bagley  (Ala.),  307. 

Complaint  in  action  for  ejecting  passenger  at  dangerous  place. 
stated  cause  of  action  as  against  a  demurrer.  Centra)  of 
Georgia   Ry.   Co.  v.   Bagley   (Ala.),   307. 

Conductor  may  anticipate  violent  conduct  on  part  of  passenger 
when  the  condition  of  the  passenger  indicates  that  he  will 
become  offensive  to  other  passengers,  and  eject  him;  and  the 
conductor  need  only  use  reasonable  care  not  to  make  a  mistake. 
Berry  v.  Carolina,  elc,  Ry.  Co.   (N.  Car.),   151. 

Duty  of  conductor  to  know  of  the  perils  of  the  place  where  he 
requires  a  passenger  to  alight.  Centra)  of  Georgia  Ry.  Co. 
V.  Bagley  (Ala.),  307. 

Error  of  judgment  on  part  of  conductor,  liability  of  railroad 
for  ejection  of  passenger  through.  Cincinnati  Northern  Trac- 
tion Co.  V.   Rosnagle   (Ohio),  315. 

Expert  may  not  give  his  opinion  as  to  whether  the  place  where 
a  passenger  was  ejected  was  a  reasonably  safe  place  for  such 
purpose.     Central  of  Georgia  Ry.  Co.  v.  Bagley  (Ala.),  307 

Fright  as  element  of  damages  for  ejection  of  infant.  Cincinnati 
Traction  Co.  v.  Rosnagle  (Ohio),  315. 

Instruction  in  question  was  properly  refused;  it  being  the  duty 
of  trainmen  to  restrain  their  tempers  and  use  no  more  force 
than  necessary  in  the  performance  of  their  duty:  and  abuse 
and  resistence  by  a  passenger  would  only  miti^te  the  dam- 
ages caused  by  excessive  violence  in  ejecting  him  and  would 
not  prevent  recovery.  Maryland  &  P.  R.  Co.  v.  Tucker 
(Md.),  700. 

Passenger  was  ejected  as  the  result  of  tendering  worn  coin  in 
payment  of  fare,  which  conductor  believed  not  to  be  legal 
tender,  liability  of  carrier  where.  Cincinnati  Korthem  Trac- 
tion  Co,   V.    Rosnagle    (Ohio).   315. 
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Question  for  jury  whether  carrier  was  justified  in  ejecting  Pas- 
senger al  dangerous  place,  resulting  in  injuries  to  her.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Bagiey  (Ala.),  307. 

Question  for  jury  whether'  passenger  wrongfully  ejected  from 
train  sustained  any  injury  to  his  health  b^  reason  of  his  having 
to  walk  to  his  home,  a  distance  of  six  miles.  Light  v.  Detroit 
&  M.   Ry.  Co.   (Mich.),  124. 

Question  for  jury  whether  plaintiff  was  ejected  with  unnecessary 
violence,  so  as  to  authorize  exemplary  damages.     Maryland  & 
P.  R.  Co.  V.  Tucker  (Md.),  700. 
Evidence. 

Declarations  of  street  car  conductor,  made  while  assisting  pas- 
senger thrown  from  car  while  alighting,  that  it  was  not  his 
fault,  but  that  the  motorman  started  the  car  without  a  signal 
were  res  gestse,  though  made  in  response  to  the  inquiry  of 
the  passenger  as  to  why  the  conductor  threw  her  off  the 
car.  Denver  City  Tramway  Co.  v.  Brumley  (Colo.),  845. 
Ice  on  car  step  causes  passenger  to  fall,  liability  of  carrier  where. 

Murphy  V.  North  Jersey  St.  Ry.  Co.   (N.  J.),  272. 
Halidoua  Prosecution. 

Carrier's  agents,  while  pasenger  was  riding  on  its  train,  malici- 
ously assaulted  him,  committed  a  battery  on  him,  and  violently 
ejected  him  from  the  train,  and  caused  his  arrest  on  criminal 
charge;  and  that  he  was  discharged  and  the  prosecution  dis- 
missed, charges  a  single  continuing  tort  for  which  carrier  is 
liable,  complaint  alleging  that.  Berry  v.  Carolina,  etc.,  Ry.  (N. 
Car),  lai.  ■ 
Negligence. 

In  action  for  negligent  killing  of  passenger,  the  evidence   sup- 
ported verdict  for  plaintiff.     St.  Louis,  etc.,   R.  Co.  v.   Evans 
(Ark.),  137. 
Obstructions  on  Track. 

Not   negligence   for   motorman   to   i 
dynamite    at    night.      Bigwood    v. 
(Mass.),  384. 
Overcrowding  Cars. 

Coach  marked  for  colored  people  >was  crowded  with  white 
people,  on  occasion  of  extraordinary  emergency,  and  colored 
person  entered  the  coach  when  she  knew  it  was  so  crowded, 
and  could  not  get  a  seat,  liability  of  carrier  where.  St.  Louis, 
etc.,  R.  Co.  V.  Fellies  (Ark.),  369. 

Colored  person  boarded  train  when  there  was  unusual  crowd, 
which  spread  into  the  negro  coach,  and  prevented  her  from 
getting  seat,  and  she  did  not  call  on  conductor  to  give  her 
a  seat,  liability  of  carrier  where,  St.  Louis,  etc.,  R.  Co.  v. 
Petties   (Ark.),  268. 

Where  there  was  evidence  that  an  extraordinary  emergency  ex- 
isted, it  was  error  to  instruct  that  if  white  people  came  into 
the  car  for  colored  people  and  so  crowded  it  that  plaintiff 
(a  colored  person)  was  conipelled  to  stand  during  the  trip,  the 
jury  should  find  for  plaintiff.  St.  Louis,  etc.,  R.  Co.  v.  Petties 
(Ark.),  289. 
Presumption  of  Negligence. 

Accident  caused  by  running  street  car  upon  stick  of  dynamite 
at  night.    Bigwood  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  384. 
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Mere  proof  of  injury  to  passenger.     Kingsley  v.   Delaware,  L.  & 

W.  R.  Co.  (N.  J.),  888. 

No  presumption  of  negligence  on  part  of  carrier  arises  from 
mere  fact  of  fall  of  car  window  on  arm  of  passenger.  Boucher 
*.  Boston  &  M.  R.  R.  (N.  H,),  164. 

Not  rebutted  by  carrier  showing  that  it  exercised  only  ordinary 
care.      Doughilt   v.   Louisville   &   N.    R.   Co.    (Ga,),   161. 

Passenger  injured  by  derailment  of  car  in  which  he  was  riding. 
Sherman    r.    Southern    Pac.    Co.     (Nev.),    130. 

Proof  of  injury  to  passenger  by  running  of  carrier's  locomotives. 
cars,  or  other  machinery,  or  hy  any  person  in  its  employment 
and   service.     Doughitt  t:  Louisville  &   N.   R.  Oo.   {Ga.).   16J. 

Rebuttal  of  presumption  of  negligence  arises  from  proof  of  pas- 
senger's injury  from  derailment  of  his  car  was  question  for 
jury-     Sherman  i:  Southern   Pac.  Co.   (Kev.).  130. 

When  presumption  of  negligence  arises  against  carrier  where 
its  passenger  is  injured.  Boucher  v.  Boston  &  M.  R.  R.  (N. 
H.).  164. 
■  Where  passenger  is  iniured  because  of  negligence  in  tanning 
the  train,  under  Ga.  Civil  Code  1910.  §  2T80,  the  presumption 
in  all  cases  is  against  the  railroad  company.  Doughitt  :'. 
Louisville  &  N.   R.  Co.  (Ga.),  161. 

Receiving  Passengers. 
Plaintiff  boarded  street  car,  and  stood  holding  onto  seat,  there 

being  no  seats  empty,  *nd  another  passenger  moved  to  make  room 
for  her,  and  at  that  moment  the  brake  was  put  on  to  stop 
the  car  at  switch,  and  she  fell  forward  and  was  injured,  ac- 
tionable negligence  was  not  shown  where.  Otlinger  v.  Detroit 
United  Ry.  (Mich.),  147. 

Street    railway    companies    are    not    required    to    defer    starting 
cars  until  all  passengers  are  sealed  unless  there  is  some  special 
and  apparent  reason  therefor.     Ottinger  v.  Detroit  United  Ry. 
(Mich.),   147. 
Separation  of  Races. 

Under    statute    in    question,    railroad    was    liable    for    its    refusal 
to   permit   colored   passengers   to   enter  watting  room  at   depot 
provided   for  colored  passengers.     St.   Louis   S.   W.   Ry.   Co.  v. 
Green   (Ark.),  697. 
Stopping  Places. 

Street    railway's    duty    to    keep    in    safe    condition    platforms    in 
street  which   it   was   not   bound   to  provide.      Harris  v.   Seattle. 
etc.,   Ry.   Co.   (Wash.),   344. 
Train  Service. 

Railroad  is  not  required  to  stop  all  its  trains  at  every  station, 
and  may  make  reasonable  regulations  to  stop  only  such  trains 
as  it  may  determine  should  be  stopped.     Chicago,  etc.,   Ry.  Co. 
r.   Claunis    (Ark.),   357. 
Who  Are  Passengers, 

It  was  error  to  refuse  requested  instruction  that  if  all  the  pas- 
senger, except  plaintiff,  left  the  car  after  the  train  reached 
plaintiff's  destination,  and  plaintiff  had  a  reasonable  time  to 
get  off  and  failed  to  do  so,  he  ceased  lo  be  a  passenger. 
Maryland  &  P.  R,  Co,  V-  Tucker  (Md.).  700. 

Person  boarding  train  in  good  faith  believing  her  ticket  was 
good   is   a  passenger,  and   the  carrier   requiring  her   to  leave 
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the   train   owes   her   a   duty   as   such.     Central    of   Georgia   Ry. 

Co.   1'.    Bagley    (Ala.),    307. 
Person  riding  or  freight  train,  by  permission  obtained  by  falsely 

representing   to    conductor   that   he    was   riding   on   etnployee's 

pass    was    a    trespasser.      Neyman   v.    Alabama    G-    So.    R.    Co. 

(Ala.).    368, 
Relation   of  passenger   and   carrier  continues   to   exist   only   until 

the    passenger    has    had    reasonable    time    and    opportunitj'    to 

alight  from  train  and  leave  carrier's  premises  in  the  ordinary 

manner.     Alabama,  etc..  Ry.  Co.  v.  Cox  (Ala.),  377. 
Street   ear  passenger  injured  after  alighting  from  car,  by  reason 

of  failure  of  carrier  to  light  its  platform  in  street.     Harris  v. 

Seattle,  etc..  Ry.  Co.  (Wash.).  344. 
Termination  of  relation.    Harris  v.  Seattle,  etc..  Ry.  Co,  (Wash.), 

344. 

CHILDREN. 

See  DEATH   BY  WRONGFUL  A,CT. 
Contributory  Neglig«t\ce. 

Is  not  imputable  to  child  5^  years  old;  and  evidence  of  what 
he  did  for  his  own  protection  at  time  of  injury  to  him  is  not 
essential  to  sustain  action  resulting  in  his  death.  Dorr  v.  At- 
lantic S.  L.  Ry.  (N.  H.),  543. 

Liability  where  there  was  both  contributory  negligence  of  par- 
ents of  child  20  months  old  in  allowing  it  to  run  at  large 
upon  street,  and  failure  of  motorman  to  observe  the  rule,  "IS 
children  are  playing  upon  the  street,  immediately  get  car  under 
control  and  proceed  cautiously.  Under  no  -circumstances  are 
you  to  take  any  chances  or  risks."  and  his  failure  to  observe 
ordinary  care  when  the  danger  had  become  apparent.  Danna  v. 
Monroe  (La.),  531. 

Negligence  cannot  be  imputed  to  child  twenty  months  old. 
Danna  v.  Monroe  (La.),  S31. 

Question    for   jury    whether    12   year 
car  was   guilty   of   contributory   ne 
Elev,  Ry.  (Mass.),  317. 
Damages. 

Damages  sustained  by  infant  children  by  death  of  their  mother 
are  not  limited  by  statute,  and  are  largely  within  discretion  of 
jury.    Whaley  v.  Vidal  (S.  Dak.),  544. 

Minor  railway  employee,  not  manumitted,  could  not  recover  for 
loss  of  time  resulting  from  his  injuries,  his  parents  being  en- 
titled to  his  services  during  his  minority.  Cincinnati,  etc.,  Ry. 
Co.  V.  Troxell   (Ky.),   130. 

Verdict   tor   $10,500   in    favor   of   three   minor   children   for   negli- 
gent death  of  their  mother  was  not  so  excessive  as  to  indicate 
passion  or  prejudice,    Whaley  f.  Vidal  (S.  Dak.).  544. 
Precautions    to   be    taken    by   motorman   and   conductor   of   street 

car    upon    seeing    child   twenty    months    old    in    street    facing   or 

approaching  the  track  and  in  dangerous  proximity  thereto.    Danna 

COMMON  CARRIERS. 

See  CARRIERS. 
Beginnini;  of  Liability. 
Liability  of  drayage  company  as  a  common  carrier  began  when 
it  accepted  and  received  goods  sittiated  in  a  car  on  a  house 
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track  used   for  unloadiuK  goods,  when  it  took  possession  of 
the  ear  and  began  actual  removal  of  the  goods.     Arkadelphia 
Milling  Co.  v.  Smoker  Merchandise  Co.  (Ark.),  619. 
Cttrt. 

Liability  and  duties  of  railroad,  selecting,  loading,  and  fcthnard- 
ing  cars  to  consignee,  with  knowledge  that  employees  of  latter 
will  unload  them.  D'Almeida  v.  Boston  &  M.  R.  R.  (Mass.), 
469. 

Railroad,  delivering  to  mills  of  an  owner  defective  cars  loaded 
with  coal  for  unToading  by  the  owner,  may  be  liable  at  com- 
mon law,  and  under  Mass.  Stat.  1906,  c.  463,  pt.  1.  fi  63,  con- 
currently with  the  owner  for  their  joint  negligence,  causing 
the  death  of  an  employee  of  the  owner  while  unloading  the 
cars.  ■  D'Almeida  v.  Boston  &  M.  R,  R.  (Mass.),  469. 
Contributory  Negligence. 

Contributory  negligence  has  no  application  where  plaintifl  shows 
delivery  to  defendant  carrier  and  failure  to  redeliver,  and  no 
explanation  or  excuse  is  given  by  the  carrier.  Hasbrouck  v. 
New   Yory   Cent.,   etc.,    R.   Co.    (N,    Y,),   675. 

In  action  for  delay  in  delivery  of  freight,  custom  of  plainlifl  not 
to   present   bill   of  lading    to   carrier  was,   under   the    circum- 
stances,    admissible     in     evidence.      Johnson     &     Co.   v.    Cen- 
tral  Vermont   Ry.   Co.    (Vt.),   828. 
Converaion. 

Question  for  jury  whether  carrier,  receiving  freight  consigned 
to  a  corporation,  converted  it  by  delivering  it  to  another  cor- 
poration which  used  it  without  paying  consignor.  Equitable 
Powder  Mfg.  Co.  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  196. 

Where  shipment  of  potatoes  was  delayed  by  the  carrier,  it  was 
the  duty  of  the  consignee  to  call  for  them,  and  if  he  was 
damaged  he  might  sue  therefor,  but  he  could  not  refuse  to 
accept  the  shipment  and  sue  as  for  a  conversion.  Chicago, 
etc.,  Ry.  Co.  *.  Neusch  (Ark.),  214. 
Custom  and  Usage. 

Custom  of  receiving  and  transporting  cordwood  left  at  point  on 
main  line  of  its  tracks,  not  at  regular  station  or  side  or  spur 
track,  may  obligate  common  carrier  to  continue  such  custom 
until  it  has  given  reasonable  not 
Ethridge  V.  Central  of  Georgia 
Damages. 

Discontinuance  of  custom  to  receive  for  transportation  cord- 
wood  left  at  certain  point  on  main  line  of  railroad,  without 
reasonable  notice  of  intention  to  do  so.  may  make  carrier  lia- 
ble for  special  damage  incurred  by  shipper  in  cutting  and 
cording  wood  in  reliance  upon  such  custom.  Ethridge  v.  Cen- 
tral of  Georgia  Ry.  Co.  (Ga.),  671. 

In  order  to  recover  special  damages  on  account  of  carrier's 
discontinuance,  without  reasonable  notice,  of  custom  to  re- 
ceive for  transportation  cordwood  left  at  certain  point  on 
main  line  of  railroad,  it  is  not  obligatory  on  shipper  to  actually 
deliver  wood  prepared  for  transportation  at  such  point,  where 
he  has  offered  to  do  so,  and  has  been  notified  by  the  carrier 
that  it  will  not  receive  for  shipment  wood  when  so  delivered. 
Ethridge  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  671. 
Degree  of  Care. 

Where   goods  were  delivered   by   a   railroad   company   to   local  ' 
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common  carrier,  the  latter  was  liable  as  an   insurer  on  loss 
of  the  goods  by  fire.    Arkadelphia  Milling  Co.  v.  Smoker  Mer- 
chandise Co.   (Ark.),  619. 
Delivery  by  Cairier. 

Neither  fraud  nor  mistake  will  excuse  delivery  to  one  not  the 
consignee.  Equitable  Powder  Mfg.  Co.  v.  St.  Louis,  etc.,  R. 
Co.  (Ark.),  196. 

There   was   a    completed    constructive   delivery   by   the    railroad 
company  to  the  dray  age  company.     Arkadelphia  Milling  Co.  v. 
Smoker  Merchandise  Co.  (Ark.),  619. 
Elevator  Chargea.    , 

In  view  of  certain  provisions  of  federal  act  of  June  39,  1906. 
carrier  cannot  refuse  the  allowances  for  elevator  service  on 
through  grain  in  carloads  at  terminal  points  to  elevator  owners 
who,  through  ownership  of  the  grain,  derive  incidental  ad- 
vantages by  using  the  opportunity  afforded  during  the  process 
of  elevation  to  weigh,  clean  and  otherwise  treat  the  grain. 
Union   Pac,   R.   Co.  v.   Updike   Grain   Co.   (U.   S.},   173. 

Right  of  carrier  to  enforce  rule  making  its  allowances  for  ele- 
vator service  on  through  grain  in  carloads  at  terminal  points 
conditional  upon  the  return  of  the  empty  car  to  carrier  within 
forty-eight  hours  after  delivery  to  the  elevator,  so  as  to  defeat 
the  right  to  compensation  for  elevators  located  on  lines  of 
other  railroads.  Union  Pac.  R.  Co,  v.  Updike  Grain  Co.  (U. 
S.).  173. 
Embargo. 

Definition  of.    Chesapeake,  etc..  Ry.  Co.  v.  O'Gara,  etc.,  Co.  (Ky.), 
794. 
Limiting  Liability. 

Agreed  valuation  of  shipment.  Adams  Express  Co.  v.  Byers 
(Ind.),   18S. 

Assent  of  shipper.  Bingham  v.  San  Pedro,  etc.,  R.  Co.  (Utah), 
859, 

Authority  given  by  shipper  to  his  agent  to  deliver  article  to 
carrier  for  shipment  carries  with  it  authority  to  fix  valuation, 
and  to  contract  with  carrier  to  limit  latter's  liability  to  value 
fixed  in  the  contract.  Adams  Express  Co.  v.  Byers  (Ind.), 
185. 

Mere  silence  on  part  of  shipper  as  to  real  value  of  shipment 
as  a  legal  fraud,  which  discharges  carrier  from  liability  for 
ordinary  negligence  for  an  amount  exceeding  the  limitatioi< 
of  the  contract.     Porteous  v.  Doe  (Minn.),  6S1. 

Presumption   that   express   company's   receipt  contains  terms  of 
contract   governing   the   shipment.      Porteous   v.    Doe    (Minn.), 
SSI. 
Ownerahip  of  Freight 

On  delivery  to  shipper  of  bill  of  lading,  the  consignee  is  prima 
facie  the  owner,  but  this   presumption  of  ownership  mav   be 
rebutted.    Sturges  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  92. 
Penal  Statutes. 

Under  statute  authorizing  recovery  of  penalty  for  carrier's 
failure  to  pay  loss  of  freight,  one  must  show  that  the  loss 
occurred  while  the  freight  was  in  possession  of  the  carrier, 
and  that  he  is  entitled  to  full  amount  of  his  claim.  Smith 
V.   Southern   Ry.  Co.   (S.  Car.),   169. 
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Proximate  Cause. 

Fire  was  proximate  cause  of  loss  of  the  freight  in  question,  and 
the  drayage  company  could  not  escape  liability  on  the  ground 
that  the  consignees  had  delayed  payment  of  drafts  attached 
to  the  bill  of  lading,  and  thereby  delayed  surrender  of  the 
goods  to  the  drayage  company.  Arkadelphia  Milling  Co.  :'. 
Smoker  Merchandise  Co.  (Ark.),  619, 
Rebates. 

Contract  whereby  railroad  agreed  that,  if  plaintiff  would  build 
tram  road  to  certain  point  on  defendant's  line,  it  would  pay 
him  half  per  cent  per  100  pounds  on  all  lumber  or  timber  de^ 
livered  to  it  by  the  tram  road,  validity  of.  Willcox  t:  Durham 
&  C.  K.  Co.  (N.  Car.).  104. 
Removal  of  Goods. 

Reasonable    time   for   removal   of  goods   by  consignee   question 
of    law    and    when    question    for    jury,    when    is.      Arkadelphia 
Milling  Co.  V.  Smoker  Merchandise  Co.   (Ark.),  619. 
Termination  of  Liability. 

Carrier  of  freight  under  bill  of  lading  requiring  notice  to  the 
purchaser  from  the  consignee  is  liable  as  carrier  until  it  has 
placed  car  in  a  proper  place  for  examination  of  the  purchaser. 
Johnson   &  Co.  v.  Centrdl  Vermont  Ry.  Co.   (Vt.),  628. 

Liability  of  carrier  as  insurer  continues  until  proper  delivery  at 
destination.  Arkadelphia  Milling  Co.  v.  Smoker  Merchandise 
Co.   (Ark.),  619. 

CONNECTING  CARRIERS. 

See  CONSTITUTIONAL  LAW. 
Delay. 

Initial  carrier's  duty  to  carry  freight,  without  unreasonable  delay, 
to  terminus  of  its  own  line,  and  there  deliver  it  to  connecting 
carrier.  Chesapeake,  etc.,  Ry.  Co.  v.  O'Gara,  etc.,  Co.  (Ky.). 
794. 
Where  the  evidence  indicated  that  the  greatest  part  of  the  dam- 
age to  car  load  of  potatoes  occurred  through  delays  of  carriers 
other  than  the  defendant,  it  could  not  be  made  liable  as  insurer  for 
the  total  loss,  because  its  agent,  on  transferring  the  potatoes  to  the 
next  connecting  carrier,  neglected  to  add  to  the  waybill  a 
direction  to  notify  a  particular  person  of  arrival  of  the  car  at 
its  destination,  whereby  the  delay  was  extended  three  days, 
before  such  person  received  notice  of  arrival  of  the  car,  when 
he  found  the  potatoes  so  badly  decayed  that  he  was  compelled 
to  refuse  them.  Starks  Co.  v.  Manistee  &  N.  E.  R.  Co. 
(Mich.),  88. 

Embargo. 

Fuel  company  in  question,  and  not  the  coal  mining  operator. 
would  be  regarded  as  the  shipper  to  which  initial  carrier  was 
required  to  give  notice  of  coal  embargoes  on  connecting 
lines.  Chesapeake,  etc.,  Ry.  Co.  v.  O'Gara,  etc.,  Co.  (Ky.),  794. 
Initial  carrier  was  liable  on  account  of  delay  because  of  its 
notice  to  shipper  of  existence  of  coal  embargoes  on  connect- 
ing lines  did  not  inform  him  that  all  future  consignments 
would  only  be  received  at  shipper's  risk.  Chesapeake,  etc., 
Ry.  Co.  f.  O'Gara,   etc..  Co,   (Ky,),  794. 

Estopped  by  recitals  of  bill  of  lading  issued  by  initial  carrier,  when 
is  connecting  carrier  not.     Smith  v.   Southern   Ry.  Co.   (S.  Car.), 
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CONNECTING   CARRIERS— Continued. 

Evidence    sustained    finding    that   freight    ii 

juTed  while  in  possession  of  delivering  carrier. 

C.    L.    R.   Co.    (X.    Car.),   790. 
In  absence  of  special  coniract,  common  carrier  is 

beyond  its  own  line.     Chesapeake,  etc.,  Ry.  Co. 

Co.   (Ky.),  794. 

Limiting  LtabiUtjr. 
Connecting  carrier  may  a 
entered  into  by  initial  i 
(Ind,).  185. 

Initial  carrier's  agent  had  no  authority  to  bind  shipper  by  limita- 
tion of  the  value  of  the  fowls  in  question,  and,  plaintiff  never 
having  ratified  such  act.  defendant  was  liable  for  their  actual 
value.    Adams  Express  Co.  t/.  Byers  (Jnd,),  185. 
Partnership. 

Bill  of  lading  issued  by  initial  carrier  for  through  shipment, 
which  discloses  a  traffic  arrangement  between  it  and  the  con- 
necting carrier  so  as  to  make  them  partners  or  agents  of  each 
other,  is  inadmissible  against  the  connecting  carrier  to  estab- 
lish such  relation.  Smith  v.  Southern  Ry.  Co.  (S.  Car.),  169- 
That  shipment  was  accepted  and  forwarded  on  a  through  rate 
does  not  prove  the  existence  of  a  Irafhc  arrangement  between 
the  initial  and  connecting  carriers  such  as  to  make  them  part- 
ners in  the  carriage  of  the  goods  or  agents  of  each  other,  but 
it  may  be  considered  in  connection  with  other  evidence  on 
that  issue.  Smith  v.  Southern  Ry.  Co.  (S,  Car,),  160. 
Presumptions. 

Presumption    that    freight    was    injured    while    under    control    of 
delivering   carrier.      Boss  v.   Atlantic   C.   L.    R.   Co.    (N.   Car.), 
780. 
Presumption  that  terminal  carrier  received  the  entire  shipment, 
where  it  delivered  part  of  the  shipment.     Smith  v.  Southern 
Ry.  Co.  (S.  Car.),  169. 
South    Carolina    act    May    13.    1903,    making    connecting    carriers 
agents  of  each  other  applies  only  to  intrastate  shipments.    Smith 
V.   Southern   Ry.  Co.   (S.   Car.),   169. 
Where  traffic  agreement   between   initial   and  connecting  carriers  made 
them    partners     in     the     carriage    of    freight    or   agents   of   each 
other,  the   connecting   carrier   is   estopped   from   denying  the   re- 
citals  in   its   bill   of   lading   in   any  case   the   initial   carrier   is   es- 
topped.    Smith  V.   Southern   Ry.   Co.    (S.   Car.).   169. 

CONSTITUTIONAL   LAW. 

See  FIRES  SET  BY  LOCOMOTIVES;  RAILROADS. 
Act  of  Congress   known  as  the  "Initial   Carriers'   Act"   is   constitu- 
tional    Sturges  I'.  Detroit,  etc.,  Ry.  Co,   (Mich.),  92. 

CONTRIBUTORY  NEGLIGENCE. 

See   CARRIERS;     CROSSINGS;     DEATH     BY     WRO.N'GFUL 
ACT;      MASTER     AND     SERVANT;      STATIONS     AND 
DEPOTS. 
Burden  of  Proof. 

One   relying  on   contributory  negligence   must   prove   facts   from 
which  inference   of  it  must  be  drawn  by   men   of  ordinary  rea- 
son.    Boney  v.  Atlantic  C.  L.   R.  Co,   (N,  Car,),  36. 
Must    be  proximate  cause.     Boney  v.  Atlantic  C.   L.   R.   Co.    (N. 
Car.),  35. 


,,,  Google 


816  GENERAL  INDEX 

CONTRIBUTORY   NEGUGKNCE— Continued. 

Plaintiff  who  fails  to  do  what  the  law  requires,  or  what  one  of 
prudence  would  ordinarily  do  under  the  same  or  similar  circum- 
stances, is  negligent,  barring  recovery.  Oswald  v.  Utah  L,  & 
Ry.  Co.  (Utah),  501. 

Pleading. 
Defendant  must  allege  and  prove  contributory  negligence.    Boney 

V.  Atlantic  C.  L.  R.  Co.   (N.  Car.),  36. 
Where  contributory   negligence   appears   from  plaintiff's  evidence 
defendant   may  avail    himself  of  the  same  under  the   general 
issue.    Florida  E.  C.  Ry.  Co.  v.  Smith  (Fla.),  SSO. 

Under  section  3H9  of  General  Statutes  of  Florida,  if  it  appears 
that  plaintiff  and  the  agents  of  defendant  railroad  are  both  at 
fault,  the  former  may  recover,  but  the  damages  shall  be  dimin- 
ished or  increased  by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  him.  Florida  E.  C.  Ry.  Co.  v.  Smith 
(Fla.),  520. 

Where  the  evidence,  when  the  plaintiff  rests,  leaves  his  contribu- 
tory negligence  in  doubt,  the  question  must  be  submitted  to 
jury.     Dickinson  v.   Erie  R.  Co.   (N.  J.),  734. 

CORPORATIONS. 

See  MASTER  AND  SERVANT;  RAILROADS. 
CROSSINGS. 

See    DEATH    BY    WRONGFUL    ACT;    IMPUTED    NEGLI- 
GENCE; STREET  RAILWAYS. 
Burden  of  Proof. 

Plaintiff    suing    for   death    of    highway    traveler    struck    by    train 
at  crossing  must  show  actionable  negligence  on  part  of  rail- 
road,   in    failing   to   perform    one     of    certain     specified   duties. 
Elliott  V.  New  York,  etc.,  R.  Co.  (Conn.),  715. 
Collisions. 

Where  trainmen  discover  that  a  team  is  rapidly  approaching 
a  crossing  and  is  beyond  the  control  of  the  driver,  they  must 
exercise  reasonable  care  to  prevent  a  collision,  but  it  is  not 
their  duty,  as  matter  of  law.  to  stop  train.  Lee  v.  North 
Western  R.  Co.  (S.  Car.),  417. 
Concurring  Negligence. 

Where  injury  to  passenger  in  stage  coach  was  result  of  con- 
curring negligence  of  its  driver,  in  approaching  railroad  cross- 
ing, and  the  trainmen,  the  owner  of  the  stage  coach  and  the 
railroad  were  jointly  and  severally  liable.  Field  v.  Spokane, 
etc.,  Ry.  Co.  (Wash.),  686. 
CoiutructJon  and  Maintenance, 

Mandamus  lies  to  compel  railroad  to  perform  its  duty  to  pro- 
vide safe  and  useful  highway  crossings.  Wabash  R.  Co.  v 
Railroad   Commission    (Ind.),  419. 

Reasonableness  of  order  of  railroad  commission  requiring  rail- 
road to  construct  highway  crossing  in  village  under  the  rail- 
road grade.  Wabash  R.  Co.  v.  Railroad  Commission  (Ind.), 
419. 

Restore  bifihway  crossed  by  track  by  abolishing  grade  crossing, 
when  railroad  must.  Wabash  R.  Co.  i/.  Railroad  Commission 
(Ind.),  419. 
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CROSSINGS— Continued. 
CoQtribotMy  Negligence. 

Burden  on  plaintiff  to  show 
tory  negligence.  Elliott  i 
719. 

Care '  required   of   driver  where   his  horse   passes   crossing,   and 
a  when  a  short  distance  away,  begins  to  back  the  wagon  toward 

the  track.     Hines  v.   Norfolk  &  S.   R.  Co.   (N.  Car.),  T29. 

Care  required  of  highway  traveler  when  suddenly  placed  in 
position  of  imminent  peril,  without  any  fault  on  his  own 
part.      Dickinson   v.    Erie   R.   Co.    (N.   J.).   734. 

Duty  of  highway  traveler,  before  attempting  to  cross  tracks,  to 
exercise  such  precautions  as  the  peculiar  circumstances  call 
for,  in  order  to  discover  approaching  train.  Elliott  v.  New 
York,  etc.,  R.  Co.  (Conn.),  715. 

Duty  owed  by  railroad  to  one  guilty  of  contributory  negligence 
in  being  on  railroad  track.  Louisville  &  M.  R.  Co.  v.  Calvert 
(Ala.),  720. 

Evidence,  in  action  for  injury  to  horse  and  cart,  did  not  show 
negligence  on  part  of  driver.  Hines  v.  Norfolk  Sl  S.  R.  .Co. 
(tC  Car.),  729. 

Evidence  sustained,  finding  that  plaintiff  was  not  grossly  care- 
less in  attempting  to  cross  railroad  track.  Engleman  v.  Boston 
&.  M.  R.  R.  (Mass.),  738. 

Highway  traveler  attempting  to  cross  track  when  she  should  have 
known  that  train  was  rapidly  approaching.  Evans  v.  Phila- 
delphia. B.  &  W.  R.  Co.  (Del.),  515, 

His  contributory  negligence  is  complete  defense  to  negligent 
failure  of  trainmen  to  discover  peril  of  person  on  track  at 
crossing.     Louisville  &  N.  R.  Co.  v.  Calvert  (Ala.).  780. 

In  action  for  death  of  highway  traveler  at  interurban  railway 
crossing,  evidence  warranted  finding  that  his  death  was  proxi- 
mately caused  by  his  own  negligence.  Brooks  v.  Muncie  Sc 
P.   Traction   Co.    (Ind.),   741. 

Not  error  to  direct  verdict  for  defendant,  in  action  for  injuries 
sustained  by  highway  traveler  by  being  struck  by  train.  Paul 
V.   Philadelphia   &   A.    R.    Ry.   Co.    (Pa.),   414. 

One  is  guilty  of  contributory  negligence  in  going  upon  track 
at  crossing  without  performing  his  continuing  duty  to  see 
that  the  way  is  clear  before  attempting  to  cross.  Louisville 
&   N.   R.  Co.  V.  Calvert   (Ala.),   780. 

Plaintiff,  who  testified  that  she  saw  the  train  by  which  she 
was  struck  before  she  attempted  to  cross  the  track,  but  that 
she  did  not  know  what  it  was,  was  so  negligent  as  to  pre- 
vent recovery  for  injuries  to  her  automobile  by  collision.  Os- 
wald V.  Utah  L.  &  Ry.  Co.  (Utah),  501. 

Traveler  at  highway  crossing  is  entitled  to  assume  that  the 
statutory  train  signals  will  be  given.  Engleman  v.  Boston  & 
M.  R.  R.   (Mass.),  739. 

Where  horse  passes  crossing  in  safety,  and  when  short  distance 
away  begins  to  back  wagon  toward  track,  and  the  driver  is 
negligent  and  his  negligence  continues  to  time  of  collision 
with  train  and  contributes  to  it.  there  can  be  na  recovery. 
Hines   V.   Norfolk   &   S.    R.  Co.    (N.   Car.),   729, 

Contributory  Negligence  and  Negligence. 
Where  engineer,  by  keeping  lookout,  could  have  seen,  by  ordi- 
nary  care,   that   a   collision   with   team   was    imminent,   in   time 
to  stop  his  train  and  avoid  it,  his  failure  to  do  so  rendered 
the   railroad  liable  for  injuries   caused  by  the   collision,  though 
42  R  K  K— 52 
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the  driver   of  the   team   failed   to   look  and  lis 
Hines  V.  Norfolk  &  S.  R.  Co.  (N.  Car.).  "9. 
Discovered  PeriL 

Count    in    question    sufficiently    alleged    negligence    on  part  of 
trainmen    subsequent    to    their     '* 
from   the  approach   of  the  train 
Calvert  (Ala.),  730. 

Motorman  must  use  ordinary  care  to  avoid  injuring  highway 
traveler  after  he  discovers  latter's  peril.  Underwood  v.  Old 
Colony   St.   Ry,   Co-   (R.   I.).  335. 

Question   for  jury   whether   engineer   discovered   decedent's   peril 
in  time  to  have  avoided  running  engine  against  him.     Lonis- 
ville  &  N.  R.  Co.  v.  Calvert  (Ala.).  730. 
Last  Clear  Chance. 

Contributory  negligence  of  hig-hway  traveler  and  negligence  of 
trainmen  after  they  were  chargeable  with  notice  of  his  peril, 
proximate  cause  where  there  existed  both.  Elliott  {■-  New 
York,  etc..  R.  Co.  (Conn.).  713. 

"Decedent  drove  upon  track  without  looking  and  listening  for 
car.  and  motorman,  knowing  that  former  was  oblivious  of  the 
car's  approach,  and  that  unless  speed  of  ear  was  checked  he 
would  be  injured,  and  motorman  failed  to  avoid  the  accident 
when  he  could  reasonably  do  so,  liability  of  railroad  where. 
Underwood  v.  Old  Colony  St.   Ry.  Co.   (R.  I.),  335. 

In  action  for  injuries  to  horse  and  wagon,  the  question  of  the 
last   clear  chance   of  the  engineer  of  the  train   which   struck 
the   team  was   for  jury.     Hines  v.   Norfolk  &  S.   R.  Co.    (N. 
Car.).  729. 
Lookout. 

Care  required  of  etigineer.  Hines  v.  Norfolk  &  S.  R.  Co,  (N- 
Car.).  739, 

In  action  by  one  who,  while  in  a  helpless  state  of  intoxication, 
was  run  over  at  a  railroad  crossing,  it  was  error  to  instruct 
the  jury  that  the  railroad  was  not  bound  lo  keep  a  lookout. 
Craig  1'.  Augusta-Aiken  Ry.  Co.  (S.  Car.),  535. 

Private  crossings.     Ressler  v.  Wabash   R.  Co.  (Iowa).  734. 
Negligence. 

Failure  of  trainmen,  on  seeing  peril  of  person  on  crossing,  to 
sand  track  and  reverse  engine  was  not  actionable  negligence, 
where  such  acts  would  not  have  averted  the  accident.  Elliott 
V.  New  York,  etc..  R.  Co.  (Conn.).  715. 

Failure  to  apply  emergency  brakes  after  trainmen  were  charge- 
able with  knowledge  of  traveler's  peril  was  not  actionable 
negligence,  because  application  thereof  could  not  have  pre- 
vented the  accident.  Elliott  v.  New  York,  etc.,  R.  Co.  (Conn.). 
715. 
Pleading. 

Count  in  question  authorized  recovery  for  negligence  on  part  of 
trainmen  subsequent  to  highway  traveler's  contributory  negli- 
gence.    Louisville  &  N,  R.  Co.  v.  Calvert  (.Ma,),  720. 
Private  CroBaingK. 

Mutual  rights  and  duties  of  railroad  and  land  owner  at  private 
crossing  over  railroad  right  of  way.  Ressler  v.  Wabash  R- 
Co.  (Iowa),  724. 

Presumption   that   railroad   and   its    engineers   are   aware   of  fact 
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that  private  crossing  has  been  established  i 
tained  over  railroad  track.  Ressler  "'"'  " 
724, 

Question  tor  jury  whether  engineer  was  negligent  in  not  exer- 
cising reasonable  care  to  anticipate  possibility  of  collision  with 
persons  rightfully  using  private  crossing,  and  in  failing  to  keep 
lookout  when  approaching '  it.  Ressler  v.  Wabash  R.  Co. 
(Iowa),  724. 
Right  of  Way. 

Rigllt  of  way  of  one  driving  across 
whether  at  a  public  or  private  ci 
Colony  St.  Ry.  Co.   (R.  I.),  335. 
Signals. 

Custom  of  motorman  to  give  signals  indicating  that  car  would 
stop  on  approaching  crossing  could  be  considered  as  showing 
his  negligence  in  failing  to  slow  down,  and  as  overcoming 
inference  that  deceased  was  guilty  of  contributory  negligence 
in  attempting  to  cross  tracks.  Simoneau  v.  Pacific  Elect.  Ry. 
Co.  (Cal.).  400. 

Failure  of  motorman  of  interurban  railway  car  to  give  signals 
at  proper  distance  from  crossing  was  not  proximate  cause  of 
accident  where  the  whistle  was  sounded  when  near  the  cross- 
ing, and  was  not  heard  by  deceased.  Brooks  v.  Muncie  &  P. 
Traction  Co.  (Ind.}.  741. 

Failure  to  give  train  signals  is  not  actionable  negligence  where 
person  on  crossing  saw  approach  of  train,  and  unsuccessfully 
attempted  to  cross  to  avoid  a  collision.  Elliott  v.  New  York, 
etc.,  R.  Co.  (Conn.),  715. 

If  statutory  train  signals  were  not  given,  jury  may  infer  that 
accident  at  railroad  crossing  was  caused  by  failure  to  give 
them.     Engleman  v.   Boston   &  M,   R,   R.   (Mass.).  739. 

Private  crossings.     Ressler  v.  Wabash  R.  Co.  (Iowa),  724. 
Speed 

Crossing  in  question  was  not  within  ordinance  prohibiting 
greater  speed  than  eight  miles  an  hour,  as  its  applicability  did 
not  depend  upon  nature  of  the  car.  but  upon  the  nature  of 
the  track,  and  such  place  was  not  street  railway  track. 
Simoneau  v.  Pacific   Elect,   Ry.  Co.   (Cal.),  40O. 

In  action  for  death  of  child  killed  by  train  at  private  crossing 
on  plaintiffs  land,  evidence  as  to  speed  of  the  train  is  com- 
petent.     Ressler   z:   Wabash   R.   Co.    (Iowa),   724. 

Not  negligence  in  itself  for  electric  traction  cars  to  pass  over 
highway  crossing  in  country  at  any  rate  of  speed  consistent 
with  safety  of  persons  and  property  carried  on  the  cars. 
Brooks  V.  Muncie  &  P.  Traction  Co.  (Ind.).  741. 

Opinion  of  non-expert  as  to  speed  of  train.     Ressler  v.  Wabash 
R.   Co,    (Iowa),   724. 
Stop,  Look,  and  Liateit. 

Driver  of  automobile,  under  the  circumstances,  was  not  negli- 
gent as  a  matter  of  law  in  not  stopping  before  his  view  of  railroad 
tracks  became  effective.     Dickinson  v.  Erie  R.  Co.  (N.  J.),  734. 

If  the  circumstances  are  such  that  one  may  cross  street  car 
track  without  negligence  if  he  looks,  crossing  at  such  time 
is  not  contributory  negligence  because  he  tails  to  look.  Un- 
derwood ^\  Old  Colony  St.  Ry.  Co.  (R.  .1.),  335. 

Presumption  that  person  killed  by  train  exercised  ordinary  care. 
Whaley  v.  Vidal  (S.  Dak.),  544. 
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Requirement  that  traveler  look  and  listen  for  approaching  cars 
before  attempting  to  cross  the  track  does  not  apply  to  street 
railway  to  same  extent  as  to  steam  railroads,  Oswald  V.  Utah 
L.    &    Ry.    Co.    (Utah).   501. 

Rule  requiring  highway  traveler  to  stop,  look  and  listen  is  ap- 
plicable to  country  road  crossing  the  private  right  of  way 
of  an  electric  railway  line.     Brooks  v.  Muncie  &  P.  Traction 

(Ind.).   741. 

Where,  if  the  highway  traveler  had  listened,  he  could  have 
heard  the  train  approaching,  and,  in  spite  thereof,  walked  or 
drove  on  the  track  into  almost  instant  collision  with  it  he  was  as 
guilty  of  contributory  negligence  as  if  he  had  plainly  seen 
it  coming.  Paul  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  414. 
WillfuhMMi. 

Evidence  warranted  finding  that  deceased's  death  at  internrban 
railway  crossing  was  not  willfully  inflicted  by  defendant  rail- 
way's servants.  Brooks  v.  Muncie  &  P.  Traction  Co.  (Ind.), 
741. 

CUSTOM  AND  USAGE. 

See  CARRIERS. 
DAMAGES. 

See   CHILDREN;    EMINENT    DOMAIN;    PERSONAL    IN- 
JURIES; SLEEPING  CAR  COMPANIES. 
Excessive  Verdict. 

Under  S.  Dak.  Code  Civ.  Proc,  %  301,  subd.  5,  unless  the  court 

can  clearly  see  that  the  verdict  is  so  excessive  as  to  obviously 

indicate  that   it  was   influenced  by  passion   or  prejudice,    the 

verdict  will  not  be  set  aside.     Whaley  v.  Vidal  (S.  Dak.),  544. 

Punitive  Damages. 

Evidence  of  the  wealth  and  pecuniary  ability  of  defendant  is 
admissible  where  punitive  damages  are  recoverable.  Calder 
V.   Southern   Ry.  Co.   (S.  Car.),  295. 

Exemplary  or  punitive  damages  are  allowed  only  for  the  public 
benefit,  and  are  not  tor  the  purpose  of  enriching  the  injured 
party.     Yaioo   &  M.   V.   R.   Co.  v.   Hardie   (Miss.),   320. 

Punitive  or  exemplary   damages   are   allowed   in   cases   of  malice, 
willfulness,  insult,  fraud,  oppression,  gross   negligence  and  the 
like.     Yazoo   &  M.   V.   R.  Co.  v.   Hardie   (Miss.),   330. 
DEATH  BY  WRONGFUL  ACT. 

See  CROSSINGS;  MASTER  AND  SERVANT. 
Contributory  Negligence. 

Contributory  negligence  of  deceased  is  an  affirmative  defense. 
Whaley  v.  Vidal   (S.  Dak.),  544. 

Presumption  that  person  killed  by  train  at  crossing  in  approach- 
ing the  crossing  exercised  the  care  of  an  ordinarily  prudent 
person.     Evans  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.),  515. 
Datnages. 

Children's  pecuniary  interest  in  lives  of  their  parents  does  not 
necessarily  end  with  majority,  it  was  proper  to  instruct  that. 
Peters  v.  Southern  Pac.  Co.  (Cal.).  437. 

Elements  of  the  damages  recoverable  for  death  of  husband  and 
father.     Peters  v.  Southern  Pac.  Co.  (Cal.).  437. 

Evidence    of    crippled    condition    of    deceased's    children    is    not 
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inadmissible  because  of  its  tendency  to  excite   sympathies  of 
jury.     Simoneau  v.   Pacific   Elect.   Ry.   Co.    (Ca!.>,  400. 

Evidence  of  decedent's  averag-e  rate  of  wages  at  time  of  his 
death  was  properly  admitted  under  the  allegation  of  general 
damages.     Peters  f.  Southern   Pac.   Co.    (Cal.),  437. 

$S,000  was  not  excessive  recovery  against  street  railway  for 
death  of  man  8S  years  old.  Underwood  v.  Old  Colony  St.  Ry. 
Co.   (R.  I.),  339. 

His  wife's  and  children's  loss  of  decedent's  society,  support, 
comfort,  and  protection.  Peters  v.  Southern  Pac.  Co.  (Cal.), 
43T. 

In  action  against  street  railwaj;  for  killing  man,  testimony  of 
his  widow  as  to  crippled  condition  of  two  of  his  children  was 
admissible.     Simoneau  -u.   Pacific   Elect.   Ry.   Co.   (Cal.),   400. 

In  action  by  mother  for  death  of  adult  son,  who  supported  her, 
the  jury  could  determine  what  was  the  mother's  expectancy 
of  life  from  evidence  of  her  present  age,  health,  and  habits, 
without  assistance  of  mortuary  tables.  St,  Louis,  etc.,  R.  Co. 
V,   Evans   (Ark.),   137. 

Loss  of  society,  comfort,  and  care  to  wife  and  children,  as  well 
as  their  support,  may  be  considered  in  so  far  as  they  affect 
question  of  pecuniary  loss  to  them  by  death  of  husband  and 
father.     Simoneau  v.  Pacific   Elect.  Ry.  Co.   (Cal.),  400. 

Pecuniary  loss  which  the  wife  and  children  suffered  by  being 
deprived  of  the  benefit  of  what  the  husband  would  have  prob- 
ably earned  and  accumulated  during  the  residue  of  his  life  is 
an  element  of  damage  which  may  be  proved  under  general 
allegation  of  damages.    Peters  v.  Southern  Pac.  Co.  (Caf),  437. 

Plaintiff  can  show  decedent's  age,  sex,  health,  and  general  in- 
telligence, and  his  relation  to  the  next  of  kin  and  their  con- 
dition in  life,  as  bearing  upon  the  pecuniary  loss  suffered  by 
those  f6r  whose  benefit  the  suit  is  brought.  Murphy  v.  Erie 
R.  Co.   (N.  Y.),  236. 

Solace  for  wounded  feelings  may  not  be  included  in  damages 
awarded,     Simoneau  i'.  Pacific  Elect,  Ry.  Co.   (Cal.),  400. 

There  can  be  no  recovery  for  loss  of  future  income  from  in- 
vested capital  when  such  income  is  disconnected  from  dece- 
dent's exertions.  Underwood  *.  Old  Colony,  St.  Ry.  Co.  (R. 
L).  335. 

$30,000  is  not  excessive  recovery  for  negligent  death  of  locomo- 
tive engineer,  in  suit  for  benefit  of  his  widow  and  two  minor 
children.     Peters  v.  Southern  Pac.  Co.  (Cal.).  437. 

Under  statute  in  question,  jury  could  take  into  consideration 
the  pecuniary  injury  resulting  to  those  who  were  most  nearly 
related  to  the  deceased,  etc.  Simoneau  v.  Pacific  Ry.  Co. 
(Cal.),  400. 

Was  error  to  admit  evidence  showing  number  of  next  of  kins' 
children,    and    services   and    expenditures    rendered    and    made 
by  decedent   for   the   benefit   of  the  children.      Murphy  v.   Erie 
R.  Co,   (N,  Y.),  236. 
Evidence. 

American  Table  of  Mortality  without  laying  any  special  foun- 
dation for  its  introduction.     Whaley  v,  Vidal  (S.  Dak.),  544. 

EMINENT  DOMAIN. 

See  STREET  RAILWAYS. 
Damages. 
Benefits,  and  measure  and  elements  of  damages,  in  proceedings 
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to   condemn    railroad    right   of   way   through    farm.      Louisville 
&  N.  R.  Co.  V.  Hall  (Ky.),  16. 

Burden  on  railroad  to  show  facts  that  will  excuse  delay  in  pav- 
ment  of  damages  to  land-owner.  Wayne  v.  Pennsylvania  K. 
Co.  (Pa.).  760. 

In  estimating-  damages  for  delay  of  railroad  company  to  pay- 
damages  for  the  taking  of  land,  jury  cannot  make  any  deduc- 
tion because  the  railroad  company  did  not  immediately  enter 
on  the  land.     Wayne  z:  Pennsylvania  R.  Co.  (Pa,),  760. 

Interest  where  railroad  delays  payment  of  damages  to  land- 
owner.    Wayne  r.   Pennsylvania   R.   Co.   (Pa.),  760. 

Measure  of  the  damages  recoverable  where  street  already  used 
for  urban  railway  was  subsequently  also  used  in  front  of  plain- 
tiff's property  by  an  interurban  railway,  to  his  damage.  Mur- 
dock  1'.   Beloit,  etc..  Ry.  Co.  (Wis.).  784. 

One  through  whose  land  railroad  right  of  way  is  condemned 
cannot  recover  damages  which  may  result  from  possible  usi- 
of  his  barn  hy  tramps  following  the  track.  Louisville  &  N. 
R.  Co.  I'.   Hall   <Ky.),   16,  • 

One    through    whose   land    railroad    right    of    way    is    condemned 
cannot   recover   prospective   damages  through   the    frightening 
of   his     stock     in    adjoining     lields.       Louisville    &     N.    R.     Co. 
(Ky.).  16. 
Public  Use. 

Public  use,  what  does  and  does  not  constitute  a.  Neitzel  t:  Spo- 
kane  International   Ry.   Co.   (Wash.).  772. 

Taking  of  land  upon  which   to  lay  side   track  in  question   would 
be   for  a   public   use.     State  v.   Chicago,   etc..   Ry.   Co.    (Minn.). 
198. 
Rtrversion. 

Property  acquired  by  eminent  domain  cannot,  unless  absolute 
fee  has  passed,  be  devoted  to  any  other  purpose  than  that 
for  which  it  was  taken,  but  will  not  revert  to  former  owner, 
unless  it  has  finally  ceased  to  be  applied  to  a  public  use.  Neit- 
zel V.   Spokane   international   Ry.   Co.    (Wash.).   773. 

Where  railroad   condemned  land  for  alleged  public  use  and  used 
it  (or  private   purpose,  owner  of  fee  can   maintain  action   to 
forfeit  title  of  company.     Neitzel  t'.  Spokane  International  Ry. 
Co.  (Wash.).  772. 
Subordinate  agency  can   appropriate  no  greater  interest   in  prop- 
erty condemned  than  has  been  authorized  or  may  be  necessary 

for   the    ptfbiic    use.      Neitzel   v,    Spokane    International    Ry.    Co. 

(Wash.).  772, 
Titlt  Acquired. 

Railroad   which   condemned   land   for  purposes   in    question  had 
only   an    easement    or    determinable    interest,    which    continued 
only  so  long  as  the  land  was  applied  lo  a  public  use.     Neitzel 
I'.   Spokane    International    Ry,    Co.    (Wash.),   772. 
Who  May  Exercise  Power. 

Subordinate  agency  can  exercise  power  of  eminent  domain  only 
when  it  is  expressly  granted  by  legislative  authority.  Neitzel 
I/,   Spokane   Internationa!   Ry.  Cfo.   (Wash.),  773. 

EMPLOYERS*   LIABILITY   ACTS. 

Action  based  on  federal  employers'  liability  act  in  question  may 
be  maintained  in  stale  or  federal  courts.  St.  Louis,  etc.,  Ry. 
Co.  V.  Conley   (C,   C.   A,).  593, 
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EMPLOYERS'  LIABILITY  ACTS— Conlinued. 
Application. 

Cars  of  interstate  railroad,  which  are  generally  used  interchange- 
ably   and    indiscriminately    in    both    interstate    and    intrastate 
traffic,   are    subject    to    Ihe    Federal    Safely    Appliance    Act    in 
question.      Southern    Ry.   Co.   v.   Snyder    (C.   C.    A.),   604. 
Cars   used   in   moving  intrastate   traffic   on   a   railway   which   is   a 
highway    of    interstate    commerce    are    comprehended    by    the 
provisions   of   the   Federal   Safety   Appliance   Act   of   March   a, 
1B93,  as  amended  by  the  acl   of  March  a,  1903.     Southern   Ry. 
Co.  V.  United   States   (U.  S.),   33S. 
Removal  of  cars  to  repair  shop,  without  violating  Federal  Safety 
Appliance   Act   in   question.      Southern   Ry.    Co.   v.    Snyder    (C. 
C.   A.),   604. 
Where  yard   employee  was   injured   in   coupling   cars  on   transfer 
track,   from   one   of  which   the   drawhead   was   gone,   the   fact 
that   such   car   had   been   left   to   be   taken   to   repair   shop,   and 
was  not  then  in  commercial  use.  nor  actually  connected  with 
any  car  in  such  use,  and  could  have  been  taken  from  the  track 
without  such  connection,  is  not  conclusive  that  it  was  not  sub- 
ject to  the  Federal  Safety  Appliance  Act  in  question.     South- 
ern  Ry.  Co.  V,  Snyder   (C.  C.  A.).  604. 
Constitutional  Law. 
Congress  had  power,  to  enact  the  Safety  Appliance  Act  of  March 
8,    1893.    as   amended    by   act    of   March    2.    190:(.    regardless    of 
whether   the   cars,   etc.,    required    to   be   equipped   with    .safety 
appliances   are   used   in    moving   intrastate   or   interstite   traffic. 
Southern  Ry.  Co.  v.  United  States  (U,  S.),  228. 
Constitutionality   of   Ark,    act    of    March    8,    1907.   abolishing    fel- 
low  servant  rule  as  to  corporations  operating  railroads   within 
the  state.     Aluminum  Co.  v.   Ramsey   <U.   S.),  232. 
Constitutionality    of    Federal     Safety    Appliance    Act    March    3, 
1893,  c.  196,  §  2.     Southern   Ky.  Co.  v.   Snyder   (C.  C.  A.).  604. 
Validity  of  Federal    Employer;'    Liability   .Act   of  April  3,   190B. 
c.  149.     St.  Louis,  etc,  Ry.  Co.  r.  Conley  (C.  C.  A.),  593. 
Federal  Safety  Appliance  Act  March  2.  1R93.  c.  196,  §  2.  is  not  to 
be    construed    so    narrowljf   as    to    defeat    its    purpose    to   protect 
the  lives  and   limbs   of  railroad   employees   by   making   it   unnec- 
essary to  go  between  cars  to  couple  or  uncouple  them.    Southern 
Ry.  Co.  V.  Snyder  (C.  C.  A.),  604. 

EVIDENCE. 

See    BILLS    OF    LADING:    CARRIERS    OF    PASSEN'GERSi 
FIRES  SET  BY  LOCOMOTIVES;   MASTER  AND  SERV- 
ANT. 
Admissions  by  agents — rule  with  reference  to  admissions  and  state- 
ments and   reports   made  by   employees  of  corporations,   what   is 
the.     Hilbert  v.   Spokane   Inter.   Ry.  Co.   (Idaho),  641. 
Dcmonatrative   Evidence. 
Admission  or  rejection  of  photographs  is  largely  within  discre- 
tion of  trial  court.     Whaley  v.  Vidal  (S.  Dak.).  544. 
In   action  for  injuries  to  street  car  passenger  by   stepping  off 
platform    in     street,    wooden    model    illustrating    position    of 
tracks   and   platforms  was   properly   admitted.      Harris  v.   Seat- 
tle, etc..  Ry.  Co.  (Wash.),  344. 
Opinion   Evidence. 

Opinion   of   witness,   not   present   at   accident,    is   not    admissible 
as  to  what  would  have  been  effect  on  train  and  its  engineer 
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if  the  latter  had  only  been  running  six  mites  an  hour,  as  ihe 
rules   required,   when    he  ran    into   a   train   slowly   moving    in 
same  direction,  trying  to  get  out  of  the  way.     Boney  v.   At- 
lantic  C.   L.   R.   Co.   <N.   Car.),   36. 
Rea  GcBtK. 

Agent's  declarations.  Myers  v.  San  Pedro,  etc.,  R.  Co.  (Utah), 
*78. 

Statement  of  child  S'A  years  old.  run  over  by  electric  ear,  made 
a  few  minutes  after  accident.  Dorr  v.  Atlantic  S.  L.  Ry.  {N. 
H.),  542. 

What  constitute.    Denver  City  Tramway  Co.  v.  Brumley  (Colo.), 
34S. 
Subsequent  Preoutioiis. 

Evidence  of  repairs  to  engine  wheels  after  the  derailment.  St. 
Louis,  etc.,  R.  Co.  v.  Evans  (Ark.),  137. 

EXPRESS  COMPANIES. 

See  COMMON  CARRIERS. 
FELLOW  SERVANTS. 
Employing  Fellow  Serrants. 
Test  of  the  ordinary  care  which   railroad  companies   must  use 
in    selecting  their   employees.     Peters   v.    Southern    Pac.    Co. 
(Cal.).  43T. 
Vice  PrindpaU. 

Employee  to  whom  is  delegated  duty  to  furnish  another  em- 
ployee suitable  tools.     Hermanek  v.  Chicago  &  N.  W.  Ry.  Co. 

(C.    C.    A.),    69. 

Who  An. 

Consignee's  employee,  while  on  railroad  premises,  after  his 
work  there  bad  been  performed,  was  not  fellow  servant  of 
railroad  company's  employee,  under  Pa.  Act  April  4,  1869. 
Sloan  V.  Philadelphia  &  R.  Ry.  Co.   (Pa.),  433. 

Employee  injured,  while  tearing  away  wooden  frames  from  con- 
crete work  under  bridge,  by  rocks  negligently  thrown  f rom  clifl 
by  members  of  his  gang  of  workmen,  under  the  same  fore- 
man, who  were  making  an  excavation  for  other  concrete  about 
twenty  feet  above  on  the  cliff,  was"  fellow  servant.  Trussle  v. 
Cincinnati,  etc.  Ry.  Co.  (Ky.).  72. 

Engineer  of  passenger  train  and  brakeman  of  construction  train, 
where  the  engineer  was  killed  as  result  of  his  engine  running 
into  switch  left  open  by  brakeman.  Peters  v.  Southern  Pac. 
Co.  (Cal.),  437. 

Learner  conductor  and  motorman.  Justus  v.  Lincoln  Traction 
Co.  (Neb.),  481. 

FENCES. 

See   MASTER   AND   SERVANT. 
Statute  in  nuestion  requiring  railroad  tracks  to  be  fenced  is  void 
under  article  4.  S  9  of  the  Constitution  of  Colorado.     Nielson 

V.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  A.),  484. 

FIRES  SET  BY  LOCOMOTIVES. 

See  JUDICIAL   NOTICE. 
Burden  of  Proof. 
Mere  fact  that  building  adjacent  to  railroad  track  was  burned 
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an  hour  or  more  after  a  train  had  passed  is  insufficient  to 
show  actionable  negligence.  Tborgrimson  v.  Northern  Pac, 
Ry.   Co.    (Wash,),   507.  ■ 

C<MUtitntional  Law. 

Statute  of  Minnesota  in  question,  makine  railroad  liable  for  atl 
damaRcs  caused  by  fires  communicated  by  locomotives,  and 
giving  each  railroad  an  insurable  interest  in  property  upon  its 
route,  is  not  unconstitutional,  as  arbitrary  class  legislation, 
Chicago  &  N.  W.  Ry.  Co.  v.  Kendall  (C,  C.  A.),  «9. 
Contributory  Negligence. 

Constructing  buildings  near  railroad  track.  Florida  E.  C.  Ry. 
Co.  V.  Smith   (Fla.).  580. 

Duty  of  property  owner  to  guard  against  possible  negligence 
of  trainmen.     Florida  E.  C.  Ry.  Co.  v.  Smith   (Fla.).  530. 

Duty  of  property  owner  to  save  his  property  from  distruction 
by  fire  netrliwntlv  caused  by  railroad.  Florida  E.  C.  Ry.  Co. 
V.  Smith  (Fla.).  520. 

Instruction  is  erroneous  when  it  makes  the  wanton  and  inten- 
tional  failure  of  plaintiff  to  use  care  and  his  failure  to  use 
reasonable  care  to  extinguish  fire  after  same  is  discovered 
the  test  of  his  contributory  negligence.  Florida  E.  C.  Ry.  Co. 
V.  Smith   (Fla.).  980. 

Under  section  3149  of  the  General  Statutes  of  i(i08  of  Florida, 
if  plaintiff  is  guilty  of  contributory  negligence,  he  cannot 
recover  for  loss  of  profits  arising  out  of  his  inability  to  fill 
orders  by  reason  of  the  burning  of  his  mill  by  the  negligence 
of  a  railroad  company;  such  lo«s  not  heing  an  injury  to  his 
"oropertv,"  within  the  statute.  Florida  E.  C.  Ry.  Co.  v.  Smith 
(Fla.),  520. 
DanwgcB. 

Measure  of  damages  in  action  against  railroad  for  destruction 
of  buildings  along  its  route  by  fire  set  out  by  locomotive.  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Kendal!  (C.  C.  A.),  489. 


Evidence  of  defendant's  station  agent  that  he  settled  losses 
claimed  to  have  resulted  from  tires  set  by  defendant's  locomo- 
tives at  other  daces  about  the  same  time  of  year  as  the  fire 
in  ouestion.  admissibility  of.  Chicago.  &  N.  W.  Ry.  Co.  V. 
Kendan    (C.    C.    A.).   43!). 

Other  fires.     Florida   E.   C.   Ry.   Co.  v.   Smith   (Fla.).   S20. 

Report  made  by  section  foreman  as  (o  time,  place  and  cVcum- 
statices  of  fire  in  tiuestion.  as  admissions  by  agent.  Hilbert 
V.  Sookane  Inter.  Rv,  Co.   (Idaho),  641- 

Statements  made  bv  station  agent  as  to  ca 
to  particular  engine  which  nrobably  set 
Spokane  Inter.   Ry.  Co.   (Idaho),  641. 

Origin  of  Fire. 

Certain  test'monv  did  not  show  that  engine  in  nuestion  threw 

soarks  which  caused  the  fire  comolained  of.     Thorgrimson  7: 

Northern  Pac,   Rv,  Co.   (Wash.),  907. 
May  be    establ'sbed    by    circumstantial    evidence.     Thorgrimson 

V.   Northern    Pac.   Ry.   Co.    (Wash.),   507. 
Presumption  of  Negligence. 
Negligence  of  railroad  is  not  presumed  from  the  mere  passing 

of  a  train  followed  by  a  fire,  but  proof  of  the  setting  of  a 
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tire  by  a  locomotive  raises  an  inference  of  neg1if;ence.  which 
the    railroad    has   the    burden    of   rebutting.     Thorgrimson    r. 

Northern  Pac.  Ry.  Co.  (Waah.),  507. 
Railroad  is  liable  for  any  damage  done  to  property  by  the  run- 
ning  of   its   locomotives   unless    it    shall    make    it   appear    that 
their   agents   have   exercised    all   ordinary   and   reasonable    care 
and  diligence.     Florida  E.  C.  Ry.  Co.  v.  Smith  (Fla.),  520. 

FOREIGN  CORPORATIONS. 

See  JURISDICTION:  PROHIBITION;  RAILROADS. 
IMPUTED   NEGLIGENCE. 

Instruction  in   question  was  erroneous  for  imputing  to  passenger 
for  hire  in  stage  coach  the  negligence  of  its  driver  in  approach- 
ing railroad   crossing.      Field   v.   Spokane,   etc..   Ry.   Co.   (Wash.). 
686. 
Negligence  of  driver  of  stage  coach  in  approaching  railroad  cross- 
ing is  not  imputable  to  passenger  for  hire  in  the  coach.     Field  !■. 
Spokane,  etc.,   Ry.   Co.    (Wash.).   686. 

INJUNCTIONS. 

See  RIGHT  OF  WAY;  STATIONS  AND  DEPOTS. 
INTERSTATE  COMMERCE. 

See  BAGGAGE;  EMPLOYERS"  LIABILITY  ACTS. 

Action  againiit  carrier  to  recover  overcharges  on  freight  paid  un- 
der mistake  is  governed  by  the  three-year  statute  of  Arkansas. 
and  not  by  the  two-year  limitation  prescribed  by  the  interstate 
commerce  act,  Chicago,  etc..  Ry.  Co.  v.  Lena  Lumber  Co.  (Ark.). 
118. 

Interstate  commerce  act  does  not  prevent  recovery  in  state  court 
against  carrier  for  overcharges  in  freight  paid  under  mistake  of 
fact.     Chicago,  etc..  Ry.  Co.  i'.   Lena  Lumber  Co.   (Ark,),  118. 


Statute  subjecting  railroads  to  penalties  for  delay  in  shipment 
of  freight  within  the  state  is  not  a  burden  on  interstate  com- 
merce, though  under  it  railroads  are  liable  for  those  delays 
in  interstate  shipments  which  occur  wholly  within  the  state. 
Traynham  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  243. 

What  Is. 

Shipment  from  one  point  in  the  state  to  another  point  within 
the  same  state  where  the  route  of  the  railroad  between  those 
points  lies  partly  within  the  boundaries  of  another  state. 
Traynham  v.   Charleston  &   W.  C.   Ry.  Co.   (S,  Car.),  343. 

There  was  a  delivery  of  the  coal  in  question  to  the  wholesaler 
at  his  place  of  business,  and  the  transportation  of  the  coal 
under  another  billing  was  intrastate  transportation  governed 
by  the  laws  of  Iowa.  State  v.  Chicago,  etc..  Ry,  Co. 
(Iowa),  99. 

JUDGMENTS. 

■  See  LEASES  AND   RUNNING  POWERS. 
JUDICIAL  NOTICE. 
That   it  is  impossible  to  operate  locomotives  with  coal  or  wood 
without   throwing  some   sparks,     Thorgrimson  v.   Northern   Pac 
Ry.  Co.   (Wash.).   507. 
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Courts  may  compel  carriers  to  perform  a  positive  duty  imposed 
by  )aw,  and  may  restrain  acts  in  excess  of  the  powers  granted. 
Horton   v.   Southern    Ry.   Co.    (Ala.),   303 

JURISDICTION. 

See  EMPLOYERS'  LIABILITY  ACTS. 
State  court,  in  passing  on  sufficiency  of  petition  and  bond  of  for- 
eign railroad  corporation  for  removal  of  action  against  it  to 
federal  court,  has  nothing  to  do  with  Mo.  Laws  1907,  p.  174. 
authorizing  revocation  of  license  of  foreign  railroad  corporation 
to  transact  business  within  state  on  its  removing  a  suit  to  fed- 
eral court.     Missouri,  etc,   R.  Co.  v.  Johnston   (Mo.),   19. 

LEASES  AND   RUNNING  POWERS. 
Amusement  Parks. 

Duty  of  railroad  conducting  an  amusement  park  to  see  thai  a 

miniature  railway  therein,  leased  to  an  independent  contractor. 

is   so   built   and   operated   as   not   to   expose   visitors   to   injury. 

Turgeon  v.  Connecticut  Co.  (Conn.),  555. 
Judgments. 

Where,   after   judgment   was    had    for   defendant    lessor    railroad, 

the   passenger  sued  the   lessee   company,   such   judgment  was  a 

bar   to  recovery   against   the   latter.     Jenkins  v.   Atlantic  C.    L. 

R.  Co.  (S.  Car.).  559. 
Lessor's  Liability. 
Lessor    railroad's    liability    for    injury    caused    by    negligence    of 

logging    company    to    which    railroad's    lessee    had    sub-leased 

portion  of  track.     Taylor  v.   Louisiana,  etc..   R.  Co.   (La,),  552. 
Owner  of  railroad   is  liable  for  injuries  caused  by  those  who  are 

allowed   to  use   it.     Jenkins  i'.   Atlantic  C.  L.   R.   Co.   (S.  Car.), 

559. 
Railway   company   leasing   its   road   is   jointly   liable   with    lessee 

for  negligent  injury  to  passenger  of  lessee.    Calder  v.  Southe-n 

Ry.  Co.   (S.  Car.),  295. 

Lessee  company  was  carrying  on  its  business  within  the  counties 
in  which  the  line  of  the  lessor  ran,  and  might  be  sued  therein, 
Jenkins  v,  Atlantic  C.  L.  R.  Co.  (S.  Car.).  5S9. 

LICENSEES. 

See  COMMON  CARRIERS. 
Degree  of  Care. 

Plaintiff,  while  crossing  defendant's  freight  yard  in  searching  for 
car  of  goods  consigned  to  his  employer,  was  struck  by  ashes 
thrown  from  the  locomotive  by  the  engineer  in  cleaning  it,  lia- 
bility of  railroad  where.  O'Brien  v.  Union  Freight  R.  Co. 
(Mass.).  496. 

Railroad  was  bound  to  exercise  ordinary  care  for  safety  of  one 
employed  by  lumber  company  to  scale  logs  as  they  were 
loaded  onto  cars.     Idaho,  etc.,  R.  R.  v.  Wall  (C.  C.  A.).  219. 

Where  railroad  loaded  and  transported  logs  for  lumber  com- 
pany, it  owed  to  scaler  of  such  company  the  same  duty  it 
owed  to  its  own  scaler,  and  was  bound  to  furnish,  as  to  him, 
reasonably  safe  appliances  for  carrying  on  the  work.  Idaho. 
etc.,  R.  R.  V.  Wall  (C,  C,  A.),  219, 
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In  action  for  death  of  boy  scaler  employed  by  lumber  company, 
against  the  railroad,  required  submission  to  jury  of  defendant's 
negligence  in  permitting  the  tog  tongs  to  become  so  dull  that 
they  would  not  hold  a  log,  and  in  failing  to  use  a  log  chain  in  load- 
ing smalt  logs.  Idaho,  etc.,  R.  R.  v.  Walt  (C.  C.  A.},  219. 
LookovtB. 

Trainmen's  duty  to  lookout  at  point  where  the  public  have  been 
permitted,  expressly  or  by  silent  acquiescence,  to  use  railroad's 
right  of  way  as  foot-path.  Erdner  v.  Chicago,  &  N.  W.  Ry. 
Co.   (Minn.),  538. 


MANDAMUS. 

See  CROSSINGS. 
MASTER  AND  SERVANT. 

See    EMPLOYERS'   LIABILITY    ACTS;    EVIDENCE;    FEL- 
LOW SERVANTS;  LICENSEES;  TRIAL. 
Accidents  on  Track. 

Question  for  jury  whether  engineer  was  negligent  in  failing  to 
use  proper  means  to  avoid  injuring  employee  standing  near 
track  after  his  peril  was  discovered.  Louisville  &  N.  R.  Co.  v. 
Thomason  (Ala.),  77. 

Railroad  employee  standing  near  track  is  entitled  to  the  same 
protection  as  a  stranger  would  be  on  discovery  of  his  peril 
by  the  engineer  of  an  approaching  locomotive,  regardless  of 
whether  he  is  performing  his  duties.  Louisville  &  N.  R.  Co. 
V.  Thomason   (Ala.),  77. 

Railroad  owed  Ks  section  hand  the  duty  of  looking  out  for  him 
and   giving  timely   train    signals,   test   of   whether.     Cincinnati. 
etc.,  Ry.  Co.  V.  Troiell  (Ky.).  130. 
Appliances. 

Evidence  was  insufficient  to  show  that  brakes  in  question  were 
defective.     Bunker  v.  Union  Pac.  R.  Co.  (Utah),  49. 

Master's  duty  in  respect  to  appliances  for  his  servants  is  satis- 
fied where  he  provides  such  as  are  suitable  and  in  such  condi- 
tion that  his  servants  can,  with  reasonable  safety  to  them- 
selves, perform  the  duties  required  of  them.  Bunker  v.  Union 
Pac.   R.  Co.   (Utah),  *9. 

Railroad's  negligence  in  permitting  continued  use  of  coupler  so 
defective  from  wearing  as  to  open  and  cause  separation  of 
train,  and  the  contributory  negligence  of  conductor  in  rush- 
ing upon  car  platform  on  feeling  shock  caused  by  such  sep- 
aration, were  questions  for  jury.  Louisville  &  N.  R.  Co.  v. 
Wilson  (C.  C.  A.),  613. 
Asstunption  of  Risk. 

Conductor  of  freight  train  killed  by  reason  of  obscure  defect 
in  coupler.     Louisville  &  N,  R.  Co.  v.  Wilson   (C.  C.  A.).  613- 

Continuing  to  work  with  defective  tools  after  being  promised 
that  suitable  ones  would  be  obtained  and  furnished.  Hermanek 
V.  Chicago  &  N.  W.  Ry.  Co.  {C.  C,  A.),  69. 

Engineer  was  killed  by  striking  his  head  against  a  batter  post 
standing  beside  the  track  and  supporting  the  arch  of  the  tun- 
nel, through  which  his  train  was  passing,  it  could  not  be  said 
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as  matter  of  law  tha.t  he  knew  of  the  danger  and  assuiiied  the 
risk,  or  was  chargeable  with   contributory  negligence,  where. 
St.  Louis,  etc.,  Ry.  Co.  v.  Conley  (C.  C.  A.).  592. 
Blacklisting. 

There  could  he  no  recovery,  under  the  blacklisting  statute  in 
question,  as  the  railroad  company  was  compelled  to  give  the 
statement  complained  of  as  to  the  cause  of  discharge  of  plain- 
tiff, a  brakeman,  and  the  latter  had  disobeyed  orders,  and  the 
company  was  not  compelled  to  give  a  complete  history  o(  the 
case,  even  though  others  might  feel  that  the  brakeman  was 
justified  in  disobeying  such  orders.  St.  I<oitjs,  S.  W.  Ry.  Co.  v. 
Hixon  (Tex.),  64. 
Climatic  conditions  cause  injury. to  employee,  liability  of  railroad 

where.     Gibson  v.  Iowa  Cent.  Ry.  Co.  (Minn.),  457. 
Colliuons. 

In    action    for    death   of   engineer    running   his   train    into    open 
switch  and  colliding  with  another  train,  evidence  justified  find- 
ing of  actionable  negligence.     Boney  *.  Atlantic  C.  L.  R.  Co. 
(tf.  Car.),  36. 
Contribtitory  Negligence. 

Brakeman  riding,  without  necessity  and  in  violation  of  rule,  upon 
pilot  of  engine  with  which  he  was  working,  and  run  over  by 
engine  after  falling  therefrom.  Bunker  v.  Union  Pac.  R.  Co. 
(Utah).  49. 

Burden  was  on  plaintifF  suing  for  death  of  section  foreman  struck 
by  train  to  prove  deceased's  freedom  from  contributory  negli- 
gence, and  it  was  insufficient  to  merely  furnish  a  slender  basis 
for  speculation  on  that  subject.  Clancy  v.  New  York,  etc.,  R. 
Co.  (N.  Y.),  80, 

Conductor,  familiar  with  conditions  of  narrow  street,  struck, 
while  standing  on  running  board  of  his  car,  by  pole  of  cart 
standing  between  curb  and  track.  Heshion  v.  Boston  Elev. 
Ry.  Co.   (Mass.),  74. 

Effect  of  rule  requiring  conductors  to  "examine  couplings  ♦  ♦  • 
while  on  the  road  as  often  as  their  duties  will  permit."  where 
conductor  was  killed  because  he  failed  to  discover  obscure  de- 
fect in  coupler.  Louisville  &  N.  R.  Co,  v.  Wilson  (C.  C.  A.), 
613. 

In  action  for  death  of  engineer  running  his  train  into  open  switch 
and  colliding  with  another  train,  certain  evidence  was  suffi- 
cient to  warrant  finding  that  negligent  failure  to  display  proper 
light  at  the  switch  was  proximate  cause  of  the  accident,  not- 
withstanding the  absence  of  any  light  at  the  switch,  and  the 
engineer's  failure  to  consider  that  fact  as  notice  of  danger; 
warranting  refusal  of  instruction  that  disobedience  of  rules 
would  be  contributory  negligence  barring  recovery  for  en- 
gineer's  death,      Boney  v.   Atlantic  C.   L.   R.  Co.   <N.  Car.),  36. 

In  action  for  death  of  engineer  running  his  train  into  open 
switch  and  colliding  with  another  train,  evidence  justilied  find- 
ing that  light  giving  notice  of  safety  was  turned  on  main  line, 
so  that  the  rule  of  the  railroad  that  the  absence  of  a  light  must 
be  regarded  as  a  stop  signal  did  not  affect  right  of  recovery. 
Boney  i'.  Atlantic  C.  L.  R.  Co,  (N.  Car,),  36. 

In  action  for  death  of  section  foreman  struck  by  train  near  sta- 
tion, evidence  did  not  support  finding  of  freedom  from  con- 
tributory negligence.  Clancy  v.  New  York,  etc.,  R.  Co.  (N. 
Y.),  80. 
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In  action  for  injury  to  section  hand,  his  contributory  negliKence 
was   question    for   jury.     Cincinnati,    etc..    By.   Co.  v.    Troxell 

(Ky.).  130. 

It  was  not  essential  to  street  railway's  liability  for  death  of  one 
struck  by  car  at  highway  crossing  that  the  motorman  was 
wantonly  reckless,  though  deceased  was  guilty  of  contributory 
negligence.     Underwood  r.  Old  Colony  St.  Ry.  Co.   (R.  I.),  335. 

Master  through  whose  negligence  servant  has  been  placed  in 
sudden  peril  cannot  require  of  such  servant  the  same  measure 
of  prudence  and  care  which  one  having  time  for  reflection 
might  be  expected  to  exercise.  Louisville  &  N.  R.  Co.  v.  Wil- 
son (C.  C.  A.),  613. 

Negligence  of  servant  will  not  defeat  action  for  his  death,  unless 
it  is  the  cause  of  the  accident,  or  unless  the  master,  by  the 
exercise  of  ordinary  care,  could  not  have  averted  the  injury, 
notwithstanding  the  servant's  negligence.  Boney  v.  Atlantic 
C.  L.  R.  Co.  (N.  Car),  36. 

Presumption  that  deceased  street  railway  employee  did  not  de- 
liberately walk  upon  wire  that  he  saw  to  be  incandescent. 
Martin  r.  North  Jersey  St.   Ry,  Co.   (K.  }.).  474. 

Question  for  jury,  in  action  for  death^  of  engineer  running  his 
train  into  open  switch  and  colliding  with  another  train,  whether 
by  ordinary  care  decedent  could  have  discovered  absence  of 
any  light  at  the  switch  in  time  to  have  stopped  the  train. 
Boney  v.   Atlantic  C.  I-  R.  Co.   (N.  Car.),  36. 

Right  of  engineer  running  first  class  train  to  assume  that  his 
company  has  performed  its  duty  to  have  the  track  through 
its  yard  clear  live  minutes  before  his  train  reaches  a  switch, 
and  that  if  there  is  danger  it  will  turn  the  danger  signal  to 
the  main  line.     Boney  r.  Atlantic  C.   L,.  R.  Co.   (N.  Car.).  36. 

Where  railroad  trackman  was  struck  and  injured  by  the  head  of 
a  spike  while  he  was  endeavoring  to  withdraw  it  with  a  dull 
clawbar.  whether  he  was  negligent  in  standing  with  his  face 
downward  directly  over  the  spike  was  for  jury.  Hermanek 
T.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.  A.),  69. 

Degree  of  Care. 

Master  cannot  be  held  negligent  because  he  is  not  prepared  to 
obviate  every  injury  that  may  result  from  extraordinary  emer- 
gency brought  about  by  the  violation  of  the  master's  rule?. 
Bunker  v.  Union  Pac.  R.  Co.  (Utah).  4B. 

Where  brakeman,  without  necessity,  rides  on  pilot  of  engine  with 
which  he  is  workinj?.  in  violation  of  rule  of  his  company,  lat- 
ter owes  him  no  higher  duty  than  it  owes  trespasser.  Bunker 
V.  Union  Pac.  R,  Co,  (Utah),  49, 

Derailment. 

Railroad  employee  has  no  cause  of  action  against  his  company 
for  injury  caused  by  derailment  of  locomotive  on  which  he  was 
acting  as  fireman  by  cattle  which  had  strayed  upon  unfenced 
track.     Nielsen  v.   Chicago,   B,   &  Q,   R,  Co.   (C.  C.   A.).  464. 

Evidence. 

Evidence  showed  that  railroad  division  superintendent's  act  in 
giving  an  employee  a  service  letter  showing  the  cause  of  his 
discharge  was  within  the  superintendent's  authority,  making 
the  letter  admissible  against  the  company,  in  an  action  based 
on  discharged  employee's  negligence.  Myers  v.  San  Pedro, 
etc.  Co.  (Utah),  478. 
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Railroad   owes   no  duty  to  its  servants  under  common  law  to 
fence  it?  track  to  prevent  cattle  from  straying  upon  it.     Niel- 
sen V.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  A.),  464. 
Incompetency  of  Emjdoyce. 

Expert  testimony  as  to  what  experience   is  required  to  qualify 
brakemen    for    their    occupation,    admissibility    of.      Peters    v. 
Southern  Pac.  Co.  (Cal.),  437. 
That  railroad  employee  is  ignorant  of  important  rules  govern- 
ing discharge  of  hazardous  duties   is  evidence  of  his  incom- 
petency.    Peters  v.   Southern   Pac.  Co.   CCal.),  437. 
Last  Clear  Chance. 
Instruction  in  question  was  one  on  the  last  clear  chance  doc- 
trine,   and    was    not    rendered  misleading    by    certain  words. 
Bunker  v.  Union  Pac.  R,  Co.  CUlah),  49. 
Presuinption  of  Negligence. 
From  proof  that  engineer  ran  his  train  into  open  switch  and  col- 
lided with  another  train.     Boney  v.  Atlantic  C.  L.  R.  Co.   (N. 
Car.),  36. 
Proximate  Cause. 

Evidence  sustained  findings  that  the  accident  was   proximately 
caused    by  incompetency   of    brakeman    of   construction    train, 
who   left   switch  open;   and   that   the  railroad   was   negligent   in 
ascertaining   his    qualifications    and    in    failing   to   instruct    him 
concerning  his  duties.     Peters  v.  Southern  Pac.  Co.  (Cal.),  437. 
In  action  by  brakeman  for  injuries  by  being  run  over  by  engine 
after  falling  from  its  pilot,  the  evidence  did  not  warrant  find- 
ing that  defect  in  braking  appliances  on  the  engine  was  proxi- 
mate   cause    of    the    injury.     Bunker    v.    Union    Pac.    R.   Co. 
(Utah),  49. 
Relief  Department 
Recovery  of  judgment  against  railroad  by  its  injured  employee 
prevented  him  from  recovering  benefits  from  railroad's  relief 
department.     Koeller  v.  Chicago,   B.  &  Q.   R.  Co.   (Neb.),  83. 
Scope  of  Employment 
Question  for  jury  whether  railroad  section  hand  was,  at  the  time 
he  was   injured,   engaged  in   his   master's  business.     Cincinnati, 
etc.,   Ry.   Co.   v.   Troxell   (Ky.),   130. 
Structures  or  Objects  Over  or  Near  Tracks. 

When  it  is  possible  to  do   so  a  railroad  company  is   required  to 
place  structures  at  such  distance  from  its  track  that  they  will 
not  endanger  trainmen.     St.  Louis,  etc.,   Ry.  Co.  v.  Conley   (C. 
C.  A.),  5B2. 
Torta  <rf  Servants. 

Corporation  is  liable  for  acts  of  its  servants 
gaged  in  its  business.     Berry  v.  Carolina, 

131. 

Variance. 

Allegation    that    conductor   was   thrown    "oi 

evidence  that  he  was  thrown  from  platforn 

ville  &  N.  R,  Co.  V.  Wilson  (C.  C.  A.J,  613. 
V<duateers. 
Conductor  was  not  a  mere  volunteer  in  leaving  his  car  to  investi- 
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gate  a  break  in  trolley  wire.     Martin  v.  North  Jersey  St.  Ry. 

Co.  (N.  }.).  474. 
Volunteer  is  entitled  to  no  duty  from  the  one  for  whom  he  works. 

except    that    of    not    injuring    him    after  discovering  his  peril. 

Zazoo,  etc.,  R.  Co.  v.  Kern  (Ark.),  601. 
Warn  and  Instruct. 

Duty  to  instruct  student  brakemen,  scope  of.     Peters  v.  Southern 

Pac.   Co.   (Cal.),  437, 
Order   given   by  defendant   railroad  that  log  scaler  should   uot 

work  on  the  ground  was  waived.     Idaho,  etc.,  R.  R.  v.  Wall 

(C.   C.    A.),  219. 

Question  for  jury  whether  railroad  has  fully  performed  its  duty 
to   instruct    prospective  employee   in  proper  discharge   of   his 
duties.     Peters  v.  Southern  Pac.  Co.  (Cal.),  437. 
Wbo  Are  Enqdoyeea. 

Evidence  was  insufficient  to  show  that  switchman  had  been 
employed  by  defendant.  Zazoo,  etc.,  R.  Co.  v.  Kern  (Ark.), 
601. 

Implied  authority  of  yard  master  to  employ  switchmen  in  an 
emergency  where  sole  express  authority  to  employ  them  had 
been  conferred  upon  trainmaster.  Zazoo,  etc.,  R.  Co.  v.  Kern 
(Ark.),   601. 

One  working  under  agreement  with  yard  master  or  station  agent, 
who  had  no  authority  to  employ  him,  and  not  shown  to  be 
on  the  pay-roll,     Zazoo,  etc.,  R.  Co.  v.  Kem  (Ark,),  601. 
Work  PUce. 

Snow  and  ice  from  accumulating  within  its  yard  limits,  degree 
of  care  required  of  railroad  to  prevent.  Gibson  v,  Iowa  Cent. 
Ry.  Co,   (Minn.),  457. 

MUNICIPAL  CORPORATIONS. 

See  STREET  RAILWAYS. 
NEGLIGENCE. 

See  CARRIERS;   CROSSINGS;   FIRES   SET   BY   LOCOMO- 
TIVES;    LEASES    AND     RUNNING    POWERS;    LICEN- 
SEES;    MASTER    AND    SERVANT;    STOCK,    INJURIES 
TO;  TRESPASSERS. 
Comparative    negligence    does    not    prevail    in    Utah,    doctrine    of, 

Myers  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  478. 
DefinitionB. 
Charge  in  question,  in  attempting  to  define  ordinary  care,  was 

erroneous.     Doughitt  v.  Louisville  &  N.  R.  Co.  (Ga.),  161. 
Words  "reasonable  care  and  diligence,"  as  used  in  the  statutory 
provision   in   question,   mean   extraordinary   care   and   diligence. 
Doughitt  V.   Louisville  &  N.  R.  Co.  (Ga.),  161. 


PARTNERSHIP. 

See  CONNECTING  CARRIERS. 


PERSONAL  INJURIES. 
Assaults. 

Instruction    in     question    was 
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well-founded  apprehension  of  immediate  peril  elements  of 
damages,  irrespective  of  whether  they  were  caused  by  physical 
injury,  or  were  the  result  of  "assault,"  as  technically  defined. 
Calder  v.  Southern  Ry.  Co.  (S.  Car.),  295. 

Where  laborer  had  his  leg  amputated  and  s 

an  award  of  $2,000  should  be  increased 

Louisiana,  etc.,  R.  Co.  (La.),  5S3. 
$2, SCO  is  inadequate  compensation  to  boy  30  months  old  for  loss 

of  one  leg  and  causing  the  tissue  on  other  foot  to  be  badly 

scarred.     Danna  v.  Monroe  (La.),  531. 
$2,250   was  not   so   excessive   as   to   require   new   trial.      Harris   v. 

Seattle,   etc..   Ry.   Co.   (Wash.).  344. 

POLICE  POWER. 

See  STATIONS  AND  DEPOTS. 
PROHIBITION. 
Prohibition  by  foreign  railroad  corporation,  made  by  defendant  in 
state  court,  brought  against  the  court  and  the  Secretary  of  State 
to  prohibit  the  latter  from  revoking  the  license  of  the  railroad 
to  transact  business  in  the  state  for  removing  the  action  to  fed- 
eral court,  must  be  denied  because  of  misjoinder  of  parties. 
Missouri,  etc..   R.   Co.  v.  Johnston   (Mo.),   19. 

QUO  WARRANTO. 

See  RAILROADS. 
RAILROAD   COHHISSIONS. 

See  SPURS  AND  SIDE  TRACKS. 

Enforcement  of  orders  of  commission.  Wabash  R.  Co.  v.  Rail- 
road  Commission    (Ind.),  419. 

Powers. 
Are  limited  by  statutes.    Wabash  R,  Co.  i.  Railroad  Commission 
(Ind,).  419. 

Statutory  provision  in  question  empowers  the  Railroad  Commisi 
sioners  of  Iowa  to  require  a  carrier  to  accept  the  cars  of  a  pri- 
vate owner  or  of  a  carrier  not  a  connecting  carrier.  State  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  99. 

RAILROADS. 

See  CORPORATIONS;   MASTER  AND   SERVANT;  RIGHT 
OF  WAY;  SPURS  AND  SIDE  TRACKS. 
Application   for  writ  of  quo  warranto  to  challenge  right  of  rail- 
road to  purchase  water  from  water  company  in  territory  within 
which   such   company   is  authorized   to  supply   water  to   the   pub- 
lic will   be  dismissed:   the   railroad  company  being  a  part   of  the 
public.     Todd  v.   Pennsylvania   R.  Co,   (Pa.),  787. 
Constitutional  Law. 
Mo.  Laws  1907,  p.  174,  authorizing  revocation  of  license  of  for- 
eign  railroad   corporation   to  transact   business   in   the   state   on 
its  removing  a  suit  to  federal  court  without  consent  of  adverse 
parly,   is  unconstitutional.      Missouri,   etc..    R.   Co.  v.   Johnston 
(Mo.),  19. 
Forfeiture. 

Act   in   question   is  not  self- ex  ecu  ting,  and   forfeiture  of  a  rail- 
42  K  R  K~5i 
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road's   franchises  can  only  arise  from   a  judicial   : 
instance  of  (he  state  in  direct  proceedings,  and  cannot  be  taken 
advantage  of  or  enforced  in  collateral  proceedings  to  condemn 
land   for   riglit   of  way.     Cluthe   v.    Evansville,    etc.,    Ry.    Co. 
(Ind.),  2S3. 
Liability  of  one  railroad  corporation  for  ordinary  daily  operation 
of  another,  where  the  first  owns  majority  of  capital  stock  of  the 
latter,  and  has  assembled  the  latter  with  others  into  a  transpor- 
tation   system    advertised    and    known    by    its  name.     Stone  r. 
Cleveland,  etc.,  Ry.  Co.  (N.  Y.),  586. 
Majority  stockholder  is  not  responsible  for  corporate  transactions. 

Stone  V.  Cleveland,  etc.,  Ry.  Co.  (N.  Y.).  566. 
Ultra  Vim. 
Common  carrier's  corporate  power  to  agree,  as  an  inducement 
to  securing  business,  that  merchandise  shipped  over  its  roads 
shall  be  stored  ai  terminal  points  in  Minnesota  free  of  charge 
for  90  days.     State  v.   Minneapolis,   etc.   Ry.  Co.    (Minn,),   178. 
Railroad   cannot   avoid    contract   for   purchase   of   coal   for   which 
it   has    legitimate   use,    on   the   ground    that   it   bought   for   the 
purpose   of  reselling   it,   which   would  not   be  within   its   corpo- 
rate   powers.      McKell    v.    Chesapeake    &    O.    Ry.    Co.    <C.    C 
A.).  1. 


REMARKS  OF  COUNSEL. 
See  TRIAL. 

REMOVAL  OP  CAUSE. 
Complaint  which  alleges  joint  liability  of  domestic  railroad  anil 
foreign  sleeping  car  company  for  injuries  to  passenger,  received 
while  in  her  berth,  is  not  objectionable  as  a  sham  to  prevent 
the  foreign  company  from  removing  the  action  to  federal  court. 
Calder  v.   Southern   Ry.  Co.    (S.   Car.),   2?5. 

RES  GEST£. 

•       See  CARRIERS  OF  PASSENGERS. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;   EMINENT  DOMAIN. 
Conditions  Suboequent. 

Provision  in  question  of  release  was  a  condition  subsequent,  and 
not  a  covenant  to  build  the  railroad,  so  that,  on  railroad's  de- 
fault, such  release  terminated,  and  the  land  again  became 
subject  to  the  mortgage  without  re-entry  or  any  action  on  part 
of  mortgagee.  Barnes  v.  Southfield  Beach  R.  Co.  (N,  Y.),  583. 
Contracts. 

Agreement   in    right   of   way   deed,   requiring   electric   railway   to 
stop   all   regular   trains   for  passengers   at   a   crossing   on    the 

S'antor's    farm,   was    void    as   against    public   policy.      Ford    v. 
regon  Elect.  Ry.  Co.  (Ore.),  7S1. 
Covenant  in   right  of  way  deed  to  electric  railway,   requiring  it  to 
slop  all  regular  trains  at  a  crossing  on  grantor's  land,  ran  with 
the  land.    Ford  v.  Oregon  Elect.  Ry,  Co.  (Ore,),  791. 
Damagea. 
Where  one  conveyed  strip  of  land  for  right  of  way  for  railroad 
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track  and  other  railroad  purposes,  all  damages  to  other  prop- 
erty owned  by  him  and  subsequently  conveyed  to  third  parties 
were  released;  and  the  fact  that  he  simultaneously  executed 
another  deed  by  which  he  divided  the  land  into  separate  lots 
does  not  alter  the  situation.  Irwin  v.  Yazoo  &  M.  V.  R.  Co. 
(Miss.),  14. 
Evidence. 

Where  land  was  conveyed  "for  a  right  of  way  tor  a  railroad 
track  and  for  railroad  purposes,"  a  verbal  agreement  that  a 
part  of  the  strip  was  to  be  used  only  for  depot  purposes  can- 
not be  subsequently  added  by  parol.  Irwin  v.  Yazoo  &  M.  V. 
R.  Co.  (Miss.).  14. 
Location. 

Deed  in  question  limited  the  grant  to  the  necessities  of  appellant 
electric  railway  as  finally  located  and  limited  the  Ki^nt  of  land 
for  side  tracks  and  turnouts  to  such  as  were  originally  con- 
structed; and  it  could  not  take  additional  land  for  side  tracks 
and   turnouts.     Kensin((ton   Ry.   Co.  v.   Moore   (Md.l,  573. 

Evidence  supported  finding  that  at  certain  crossing  plaintiff  rail- 
road had  made  and  staked  out  a  survey,  and  had  adopted  such 
survey  as  the  definite  location  of  its  road.  Arizona  Sc  C.  R. 
Co.  V.  Denver  &  R.  G.  R.  Co.  (N.  Mex.).  563. 

"Locate,"  when  returning  to  railroads,  mean,  what  does.  Ken- 
sington R^.  Co.  V.  Moore  (Md.),  573. 

Proof  hy  railroad  of  its  prior  right  to  occupancy  of  a  right  of 
way  is  sufficient  to  make  its  action  for  injunction  against  tfes- 
nass  or  interference  by  another  railroad  company  cognizable 
in  equity.  Arizona  &  C.  R.  Co.  v.  Denver  &  R.  G.  R.  Co.  (N. 
Mex.).  563. 

Valid  location  of  proposed  railroad  made,  how  is  a.     Arizona  & 
C.  R.  Co.  V.  Denver  &  R.  0.  R.  Co,  (N.  Mex.),  563. 
Warehouses. 

Right  of  railroad  to  permit  manufacturer  to  build  and  use  ware- 
house on  its  right  of  way.  Anderson  v.  Inter-State  Mfg.  Co. 
(Iowa),  748. 

SLEEPING  CAR   COMPANIES. 

See  CARRIERS  OF  PASSENGERS. 
Damageo. 

Instruction  in  question  properly  submitted  the  issue  of  punitive 
damages,  in  action  against  -carrier  by  oassenger  i^o  was  as- 
saulted and  robbed  while  asleep  in  her  berth.  Calder  v.  South- 
ern   Ry.    Co.    (S,    Car,\   295, 

Punitive    damages     and     compensatory    were     recoverable    from 
sleening  car  company  on  account  of  its  failure  to  keep  watch 
while    passenger    was    asleep    and    was    assaulted    and    robbed. 
Caider  v.  Southern  Ry.  Co.  (S.  Car.),  395. 
Robbery. 

Sleeping  car  company's  duty  to  protect  sleeping  passengers 
against  robbery  and  assaults.  Calder  v.  Southern  Ry,  Co.  (S. 
Car,),  295. 

SPURS  AND  SIDE  TRACKS. 

See  EMINENT  DOMAIN, 
Evidence  sustained  finding  that  the  operation  of  the  side  track  in 
question  and  switch  connecting  it  with  main  line  would  not  in 
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any  unreasonable  degree  affect  the  operation  or  safety  of  trains 
on  main  line.  State  z:  Chicago,  etc.,  Ry.  Co.  {Minn.).  198. 
Order  of  railroad  commission  in  question,  requiring  construction 
and  operation  of  side  track,  did  not  place  upon  appellant  a  bur- 
den so  unreasonable  as  (o  deprive  it  of  its  property  without  due 
process  of  law.  State  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  198. 
Public  Polic)'. 

Validity  of  contract  by  railroad  company  with  private  individual 
by  which   it   agrees   to   build,  maintain   and   operate   spur   track 
to  certain  coal  mines.    McKell  i'.  Chesapeake  &  O.  Ry.  Co.  (C. 
C.  A.),  1. 
Statute   in   question   does  not   require   railroads    to   construct   and 
operate   side  tracks  to   industries,  where  the   conditions  are   such 
that  so  to  do  would   necessarily  affect   in   an  unreasonable  de- 
gree the  safe  operation  of  trains  on  the  main  line.     State  v.  Chi- 
cago,   etc.,    Ry.    Co.    (Minn.).    198. 

STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS. 
Contributor;  Negligence. 
Colored  passenger,  refused  permission  to  enter  colored  waiting 
room,  refusing  to  enter  waiting  room  provided  for  whites  at 
suggestion  of  third  person.     St.  Louis  S.  W.  Ry.  Co.  v.  Green 
(Ark.),   697. 
Legislature   may   confer   on   Railroad   Commission   power  to   deter- 
mine location  of  depota  of  carriers,  and  make  the  conclusion  of 
•the  commission  final  or  make  the  same  reviewable  by  the  court. 
Horton  V.   Southern   Ry.   Co.    (Ala.),  303. 
Lights. 
Street  railway's  duty  to  light  its  platforms  in  street.     Harris  r. 
Seattle,  etc.,   Ry.  Co.   (Wash.),  344. 
Location. 
On   an  application   for  an  injunction   against   the  removal   of  a 
railroad    station,    the    bill    and    affidavits    were  not  sufficient. 
Horton  v.  Southern   Ry.  Co.   (Ala.),  303. 
One  seeking  to  enjoin  railroad  from  removing  its  depot  in  city. 
on   the   ground   that   the   company   owes   a   duly   to   the   public 
and   to   complainant   to   continue   to   maintain    the   depot   at   its 
present   site,   must   show   that   he   will   suffer   some   special   in- 
jury different  in  kind  and  degree  from  that  sustained  by  the 
publif.     Horton  v.  Southern  Ry,  Co.   (Ala.),  203. 
Platfornu. 
In  action  for  personal  injuries  to  passenger  stepping  from  one 
of  two  platforms  in  street  provided  by  street  railway,  in  the 
dark,    the    case    was    properly    tried    on    the    theory    tnat    such 
platforms   were   maintained   as   a   station,   imposing   upon    the 
company  the  resulting  liability.     Harris  v.  Seattle,  etc.,  Ry.  Co. 
(Wash.),  3i4. 
Power  of    Legislature   to    require   carriers   to    establish   depots    at 
particular  points.     Horton  *.  Southern  Ry.  Co.  (Ala.),  303. 

STOCK.  INJURIES  TO. 

See  EMINENT  DOMAIN. 
Burden  of  Proof. 

Direct  evidence  of  killing  of  horse  by  train   is  not   necessary  to 
prove  that  fact.     Midland  Valley  R.  Co.  v.  Skinner  (Ark.).  492. 
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STOCK,   INJURIES  TO— Continued. 
Presmnptiofia. 

Mere  fact  ihat  horse  was  found  near  railroad  in  injured  condi- 
tion does  not  raise  presumption  that  he  was  struck  by  train. 
Midland   Valley   R.  Co.  v.   Skinner   (Ark.).  492. 

Presumption  that  operation  of  train  was  negligent  arising  from 
fact  that  horse  was  killed  by  it.  Midland  Valley  R.  Co,  v. 
Skinner  (Ark.),  493. 

Question  for  jury  whether  presumption  of  negligence  from  fact 
that  horse  was  killed  by  train  was  rebutted.     Midland  Valley 
R.  Co.  z:  Skinner  (Ark,).  493. 
Question    for  jury  whether  horse  was  struck  by  train.     Midland 

Valley  R.  Co.  i'.  Skinner  (Ark.),  492. 

Evidence  tending  to  prove  failure  to  ring  bell  and  sound  whistle 
of  locomotives  to  warn  horses  which  seem  to  be  in  place  ot 
danger  from  approaching  train,  is  proper  to  go  to  jury  on 
question  of  negligence,  whether  the  signals  are  required  by 
statute  or  not.     St.  Louis,  etc..  R.  Co.  v.  Houston  (Okla,),  512. 

STREET  RAILWAYS. 

See  CHILDREN';  CROSSINGS;  EMINENT  DOMAIN;  RIGHT 
OF  WAY;  STATIONS  AND  DEPOTS. 
Abutters. 

Fact  that  abutting  owner  suffered  inconvenience  from  noise,  dust, 
and  certain  unusual  uses  of  its  tracks  by  defendant  railway, 
where  its  line  was  operated  with  reasonable  care,  was  insuffi- 
cient to  constitute  actionable  injury.  Cadwell  v.  Connecticut, 
etc.,  Co.  (Conn.),  577. 

Street  railway,   though  aiithorized  to  operate  its  line  in  street, 
liable  to  abutting  property  owner  for  damages,  when  is.     Cad- 
well V.  Connecticut,   etc.,   Co.    (Conn.),   577. 
Additional  Servitude. 

Street  railway  may  render  itself  liable  to  abutting  land  owner 
if  it  is  operating  its  system  without  proper  authority,  or,  if  so 
authorized,  its  system  is  so  constructed  and  operated  as  to 
impose  on  the  land  an  additional  servitude,  Cadwell  v.  Con- 
necticut, etc.,  Co.  (Conn.),  577. 
Collisiona. 

Evidence  supported  finding  of  actionable  negligence,  based  on 
motorman's  failure  to  take  any  precautions  for  safety  of  travel- 
ers who  might  be  crossing  track  at  place  of  accident.  Dorr 
i:  Atlantic  S.^  L.  Ry.  (X.  H.),  542, 

Question    for    jury    whether    motorman     was    negligent     toward 
pedestrian    struck   by   street   car.      Mullen   i'.    Boston   Elev.    Ry. 
(Mass.),  317. 
Contributory  Negligence. 

One  who  turns  wagon  upon  the  track  in  front  of  a  street  car 
traveling  in  the  same  direction  is  not  negligent  unless  the 
car  is  so  near  at  hand  as  to  make  a  collision  likely.  Walker  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.),  235. 

Pedestrian  could  assume  that  motorman  would  use  ordinary  care 
to  avoid  striking  her.     Mullen  f.  Boston  Elev.  Ry.  (Mass.),  217. 

Question  for  jury  whether  one  whose  wagon  was  struck  by  a 
street  car  was  guilty  of  contributory  negligence.  Walker  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.),  235. 
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Right  (o  drive  across  tracks  with  knowledge  that  car  is  approach- 
ing.    Underwood  w.  Old  Colony  St.  Ry.  Co.  (R.  I.),  335. 
Definitions. 

Street  railway,  detinitions  of.  Simoneau  *.  Padtic  Elect.  Ry- 
Co.  (Cal.),  400. 

Street  railways,  tests  in  determining  what  constitute.     Simoneau 
*.  Pacific  Elect.  Ry.  Co.  (Cal.).  400. 
In  action  against  street  railway  for  injury  to 

lis  ion,   whether   defendant   was   negligent   v 

Oswald  V.  Utah  L,.  &  Ry.  Co,  (Utah),  501. 
Hunul  Rights. 

Street  car  has  no  exclusive  right  of  way,  being  subject  to  exi' 
gences  of  public  travel.     Mullen  v.  Boston  Elev.  Ry.  (Mass.), 
SIT. 
ReguUtion. 

Authority  of  city  common  council  to  require  operators  of  street 
tars  to  protect  passengers  from  dust  raised  by  the  cars,  with- 
out reference  to  the  benefits  which  may  or  may  not  result 
to  the  residents  along  the  streets.  City  of  St.  Paul  v.  St.  Paul 
City  Ry.  Co.   (Minn.),  30. 

Authority  of  common  council  of  city  to  take  such  'reasonable 
measures  as  may  be  necessary  to  regulate  the  raising  of  dust 
by  the  operation  of  street  cars  in  the  city  streets.  City  of 
St.  Paul  V.  St.  Paul  City  Ry.  Co.  (Minn.).  30. 

City  comipon  council  is  not  limited,  in  reference  to  dust  raised 
in  the  operation  of  appelant's  cars,  to  the  provisions  of  Ordi- 
nance No.  1237.  which  provides  for  the  cleaning  of  that  part  of 
the  streets  occupied  by  its  tracks.  City  of  St.  Paul  v.  St.  Paul 
City  Ry.  Co.   (Minn.),  30. 

It  is  no  defense  to  enforcement  of  regulations  for  the  use  of 
water  to  prevent  street  cars  from  raising  dust  that  there  might 
be  created  a  monopoly  as  to  water,  that  oil  would  be  a  more 
efficient  agent,  or  that  the  installation  and  maintenance  of  an 
adequate  sprinkling  system  would  be  expensive.  City  of  St. 
Paul  V.  St.  Paul  City  Ry,  Co.  (Minn,),  30. 

Ordinance  in  question  was  not  unreasonable  in  that  it  required 
the  tracks  to  be  sprinkled  during  the  winter,  when  the  temper- 
ature was  above  freezing  point.     City  of  St.  Paul  t:  St.  Paul 
City  Ry,  Co.  (Minn.),  30. 
Right  of  automobilist  to  recover  for  injuries  resulting  from  vio- 

Mtion    of   ordinance    making   it   unlawful    to    run    any    street    car 

without  having  in  charge  both  a  mortorman  and  conductor.     Os- 
wald V.  Utah  L,  &  Ry,  Co.  (Utah),  501. 

STREETS  AND  HIGHWAYS. 

See  CROSSINGS. 
SWITCHES. 

See  SPURS  AND  SIDE  TRACKS. 
TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 
Contributory  NegUgence. 
Right  of  purchaser  of  ticket  to  rely  on  representatives  of  ticket 
seller,  notwithstanding  stipulations  in  the  ticket,  signed  by 
such  purchaser,  as  to  how  and  where  the  ticket  would  have  to 
be  validated  for  return  trip.  Corley  v.  Southern  Ry.  Co.  (S. 
Car,),  690.  ^-  I 
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Ejectioii. 
Dut^  of  conductor  to  listen  to  explanations  of  passenger,  not- 
withstanding  stipulations  of   ticket   signed    by   the   passenger, 
Corley  v.  Southern  Ry,  Co.  (S.  Car.),  690. 

TRESPASSERS. 

See    CARRIERS    OF    PASSENGERS. 
Burden  of  Proof. 

In  action  for  death  of  trespasser  on  railroad  bridge  sustained  in 
endeavoring  to  escape  from  aproaching  engine,  certain  instruc- 
tion  was   properly   refused   as   requirinji  too   high   a   degree   of 
proof,    both    in    requiring   proof   that    the    trainmen    knew    that 
deceased  could   not  get  off  the  bridge  in   time  to  avoid   injury, 
as    well    as     that   they     willfully   and     recklessly    injured     him. 
Chesapeake  &.  O.  Ry.  Co.  v.  Hawkins  (C.  C.  A.),  486. 
Contributory  Negligence. 
Trespasser  on   bridge   having  made  an  honest  effort  to  escape 
from  the  bridge  upon  approach  of  locomotive  in  a  reasonably 
prudent  way,  performed  the  legal  duty  imposed  on  him,  under 
the   rule   that  persons   in  great   peril   are  not   required   to   exer- 
cise the  care  that  would  ordinarily   be  characteristic  of  a  pru- 
dent man.    Chesapeake  &  O.  Ry.  Co,  v.  Hawkins  (C.  C.  A.), 
486. 
DegTM  of  Care. 
In  action    for  injuries  to  trespasser  on   railroad    right  of  way. 
plaintiff  must  show  want  of  ordinary  care  to  avoid  injuring 
him  after  his   peril  was  discovered   by  the  operatives  of  the 
train.     Chesapeake   &   O.   Ry.   Co.  r.   Hawkins   (C.   C.   A.),  486. 
Railroad  is  only  liable  to  trespasser  riding  on   train   for  willful  or 
wanton  injury.     Neyman  v.  Alabama  G.  So.  R.  Co.   (Ala.),  262. 
•      In  an  action  for  death   of  trespasser  on  railroad  bridge,  if  wanton 
conduct  of  engineer  in  scaring  deceased  from  bridge,  was  proxi- 
mate cause  of  accident,  defendant  railroad  would  not   be  relieved 
from  liability  by  fact  that  engineer  did  not  know  that  embank- 
ment at  end  of  bridge  was  insufficient  to  sustain  deceased's  weight 
when  he  stepped  on  it.     Chesapeake  &  O.  Ry.  Co,  v.  Hawkms 
CC.  C.  A.),  486. 
Pleading. 

Count  alleging  that  defendant's  employees  in  charge  of  trains  in 
question,  "while  operating  said  trains,"  wantonly  or  willfully 
ran  defendant's  engine  or  cars  on  or  against  intestate,  suffi- 
ciently charged  that  they  were  acting  within  line  of  duty. 
Neyman  v.  Alabama  G.  So.  R.  Co.  (Ala.),  282. 
Count  in  question  was  not  sufficient  to  allege  wanton  or  will- 
ful injury  to  trespasser  on  train.  Neyman  v.  Alabama  G.  So. 
R.  Co.  (Ala.),  282. 
Wantonneu. 
Conduct  of  engineer  in  approaching  close  to  trespasser  on  bridge, 
in  a  spirit  of  livity,  and  ringing  the  bell,  and  blowing  the 
whistle,  expecting  him  to  escape,  and  not  anticipating  that  he 
would  jump  to  side  of  the  track  on  insecure  cinders  at  end  of 
bridge,  and  fall  to  rocks  below,  as  he  did,  was  wantonly  neg- 
ligent and  a  breach  of  his  duty.  Chesapeake  &  O.  Ry.  Co.  v. 
Hawkins   (C.  C.  A.),  489. 
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TRESPASSERS — Continued. 
WiUfulncBB. 

In  absence  of  proof  that  fireman  knew  that  deceased  trespasser 
was  in  caboose,  or  had  good  reason  to  believe  him  to  be  there, 
and  that  the  local  train  had  broken  in  two  when  he  was  Sig- 
naled to  "sfive  slack,"  there  was  no  proof  of  willful  injury  suffi- 
cient to  render  carrier  liable  for  his  death.  Neyman  v.  Ala- 
bama G,  So.  R.  Co.   (Ala.),  E62. 

TRIAL. 

Improper  to  s 

as  to  whatt 

interests;  and  that,  for  fear  of  losing  their  employment,  they  will 
perjure   themselves  to  protect  the  company;  and   that   no   honest 
jury   should  consider  their  testimony   or   return   verdict   on   their 
evidence.     Cincinnati,   etc.,   Ry.   Co.  v.  Troxell   (Ky.),   130. 
Remarks  of  CounscL 

Refusal  of  court  to  allow  plaintiffs  counsel  to  comment  upon 
an  order  setting  aside  the  verdict  in  a  former  trial,  and  the 
action  of  the  court  in  prohibiting  plaintiffs  counsel  from  mak- 
ing further  comments  on  the  failure  of  defendant's  attorneys 
to  introduce  testimony  of  one  of  their  witnesses  al  a  former 
trial  was  not  abuse  of  discretion.  Craig  f.  Augusta-Aiken  Ry, 
Co.  (S.  Car.),  535. 
Where,  in  action  for  death  of  passenger,  counsel  for  defendant 
asked  witness,  "did  you  ever  know  any  one  in  your  life  who  is 
now  dead";  and  upon  his  answering,  "yes  sir."  the  remark  of 
plaintiff's  counsel,  "i  guess  he  knows  lots  of  people  the  Iron 
Mountain  (defendant  railroad)  has  killed,"  was  not  improper, 
but  merely  a  bit  of  playful  raillery.  St.  Louis,  etc.,  R.  Co.  v. 
Evans  (Ark.),  137. 


VENUE. 

See  LEASES  AND  RUNNING  POWERS. 
VOLUNTEERS. 

See  MASTER  AND  SERVANT. 
WAREHOUSES. 

See  RIGHT  OF  WAY. 
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